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The  cases  re-reported  in  this  Yolujoe  will  be  found 
ori^nall J  reported  in  the  following  State  Reports: 

CuBBnro's  MABHAHHuajrriii  Bbpobts.  -    -  Vols.  9»  10.  1852. 

MIGHI0AH  Rktobts. Tol.  2.  1852. 

Miasisaippi  Rktobts. Tola.  23»  24,  25.  1852. 

HzssoiTRi  Refoktb.    -    - Vols.  15. 16,  17.  1852. 

New  Hamfshibb  Rbpobts.  ....    •  Yols.  24,  25,  26.  1852. 

Siogktoh's  Nsw  Jbbset  Bepobts.     -    -  Vol.  1.  1852. 
Zabbkkze's  New  Jebset  Bepobts.      -    -  Vol.  3.            1850-1852. 

New  Yobk  Bxpobtb. Vols.  6,  7.  1852. 

Iredell's  N.  Caboldia  Law  Bepobts.    -  Vol.  13.  1852. 

Buset's  N.  Gabolina  Law  Bepobts.   —  Yol.  1.  1852. 

Ibbdell's  N.  Cabolina  Equttt  Bepobts.  -  Yol.  8.  1852. 

Bobby's  N.  Caboliha  Equttt  Bepobts.  -  Yol.  1.  1852. 

Pexhstlyaioa  State  Bepobts.      ...  Yols.  18, 19,  20.  1852. 

BaoDB  Iblaiid  Bepobts. Yol.  2.  1852. 

Bueaxdsor's  S.  Caboliha  Eq.  Bepobts.  Yols.  4,  5.  1852. 

BiGBABDSOv's  S.  Caboliha  Law  Bepobts.  Yols.  5,  0.  1852. 
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SCHEDULE 

OF 

BEP0BT8  FROM  WHICH  GASES  HAVE  BEEN  SELECTED 

FOR   THS 

AMERICAN  DECISIONS 


and  the  muBbar  of  the  AoMriflui  DtcMoat  ta  wkidh  tiMj 
•n  r»-f«povtod  ii  In  beaTy-teead  Mtor. 


Alabama— (1  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 

(1  Stew,  ft  P.)  21;  (1, 2,  3  Stew,  ft  P.)  23;  (4,  5  Stew,  ft  P.)  24;  (5  Stew. 

ft  P.,  and  1  Porter)  26;  (1, 2  Porter)  27;  (3»  4  Porter)  29;  (4, 5, 6  Porter) 

aO;  (0,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37; 

(4,  5)  39;   (8,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15)  48} 

(15,  16)  SOi  (17,  18)  62;  (18,  19)  54;  (20.  21)  56. 
ABXAiiaAS-(l,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8.  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56. 
Caluobnia— (1)  52,  54;  (2)  56. 
CoHVEcncuT— (Kirby,  and  1, 2  Root)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(6  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35; 

(14)  36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21,  22)  56. 
Delawabs— (1  Harr.)  23,  25,  26,  27;  (2  Harr.)  29,  30,  31,  33;   (4  Harr.) 

42,  44;  (5  Harr.)  4a 
Flobida-HI)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56. 
Gboboia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  50;  (8.  9) 

52;  (9,  10)  54;  (11,  12)  56. 
Illinois— <Bree8e)  2;  (1  Scam.)  25,  26,  27,  28,  29,  30,  32,  33;  (2  Scam.) 

33,  35;  (3  Scam.)  36;   (3,  4  Scam.)  38;  (4  Scam.)  39;   (1  Gilm.)  41; 

(2GiIm.)  43;  (3  Gilm.)  44;  (4  Gilm.)  46;  (5 Gilm.)  48,  50;  (11)  50;  (11, 

12)  52;  (12,  13)  54;  (13,  14),  56. 
IHDIANA-^I  Blackf.)  12;  (2Blackf  )  18,  20,  21;  3  Blackf.  25,  26;  (4  Blackf.) 

28,  29,  30,  32;    (5  Blackf.)  32,  33,  35,  36;    (6  Blackf.)  36,  38,  39: 

(7  Blackf.)  39.  41,  43;  (8  Blackf.)  44,  46;  (1)  48,  50;  (2)  52;  (2, 3)  54; 

(3)56. 
Av.  Dao.  Toi..  LVII-1*  1 


2  Schedule. 

Iowa— {Morris)  39,  41,  43;  (1  O.  Groene)  46^  48^  50;  (2  G.  Greene) 
(3  G.  Greene)  54,  56. 

KBmrOKT— {1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  6;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  E«  Manh.)  10;  (2  A.  K.  Manh.,  and  litt.  Sel.  Gas.)  12; 
'3  A.  K.  Marah.,  and  1,  2  Litt)  13;  (3,  4  litt)  14;  (1,  2  Mon.,  and  5 
liLtt)  15;  (3,  4  Mon.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Hanh.)  19;  (3,  4,  6  J.  J.  Marah.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Man.) 
85;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4»  6  B. 
Mon.)  41;  (5,  6  B.  Mon.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8.  9  B.  Mon.)  48;  (9,  U)  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Men.)  54;  (13  B.  Mon.)  56. 

Louisiana— (1,  2,  3  Mart.)  5;  (3, 4  Mart.)  6;  (5, 6, 7  Mart)  12;  (8, 9, 10, 11» 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.  N.  S.)  15;  (4,  6  Mart» 
K.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,  N.  B.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (6,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  30;  (12)  32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Bob.) 
86;  (1,  2,  3  Bob.)  38;  (4,  fi,  6  Bob.)  39;  (8,  7,  8,  9  Bob.)  41;  (10, 11, 12 
Bob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50;  (5  Ann.) 
62;  (6  Ann.)  54;  (7  Ann.)  56. 

BCaxnv— (1  GreenL)  10;  (2  Greenl)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  GieenL)  17;  (6  Greenl)  19;  (0, 7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (lo,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21.  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
90;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56. 

Mabtlakd— (1>  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
5,  6;  (4H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1, 2  Gill  &  J.)  19;  (2  BL  Oh.,  and  2, 3  G. 
ft  J.)  20;  (3  Bl.  Ch.,  and  3  G.  ft  J.)  22;  (4^  5  G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  GiU)  39; 
(2  Gill)  41;  (3  GUI)  43;  (4  GiU)  45;  (5, 6  GiU)  46;  (6,  7  GUI)  48;  (8  GUI) 
60;  (9  GiU)  52;  (1)  54;  (2,  3)  56. 

MA8aA0HUSETTS-(Qainc7)  1;  (1)  2;  (2,  3,  4)  3;  (5.  6)  4;  (7.  8)  5;  (9, 10,  11) 
6;  (12,  13,  14)  7;  (15, 16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.) 
15;  (4,  5  Pick.)  16;  (6  Pick.)  17;  (7.  8,  9  Pick.)  19;  (9,  10  Pick.)  20; 
(11,  12  Pick.)  22;  (12,  13  Pick.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.) 
26;  (16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)^2;  (22 
Pick.)  33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37; 
(3,  4,  6  Met)  38;  (5,  6,  7  Met)  39;  (7,  8  Met)  41;  (9,  10  Met)  43; 
(11, 12  Met)  45;  (12,  13  Met)  46;  (1,  2  Gush.)  48;  (3,  4  Gush.)  50; 
(5  Gosh.)  51;  (5,  6  Gush.)  52;  (6  Gush.)  53;  (7.  8  Gosh.)  54;  (9  Cosh.) 
65,  57;  (10  Gush.)  57. 

Mkjhioan-(1  Doug.)  40,  41;  (2 Doug.)  43^  45,  47;  (1)  48^  51.  53;  (2)  55, 
57. 

BinrNisoTA— <1)  55. 

UxSBissiPPi^Walker)  12;  (1  How.)  26,  28,  29, 31;  (2 How.)  32;  (3. 4  How.) 
34;  (4, 5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  ft  M.) 
40;  (2;3aftM.)41;(4»5S.ftM.)  43;  (6,  6,  7 a  ft M.)  45;  (8»  9 & 


Schedule.  S 

k  M.)  47;   (9,  10  S.  ft  M.)  48;  (11  S.  ft  ^)  49;   (12,  13  S.  ft  VL)  61| 

(18»  14  &  ft  M.)  53;  (23)  65,  57;  (24,  25)  57. 
If  moUBI— (1)  13^  14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28^  29,  31;  (5)  31, 

32;  (6)  34.  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45;  (10,  11)  47; 

(11,  12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  10,  17)  57. 
New  Famthhtbk-(1)  8;  (2)  9;  (3)  14;  (4)  17;   (5)  20,  22;   (6)  23^  25,  26; 

(7)  26^  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (U)  35;  (12)  37;  (13) 
38;  (13,  14)  40;  (16,  16)  41;  (16. 17)  43;  (18)  45,  47;  (19)  49;  (19,  20) 
51;  (21,  22)  53;  (22,  23,  24)  55;  (24,  25^  26)  57. 

Niw  JmwEY^Coxe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  Sooth.)  8; 
(1  Hakt )  10;  (2  Hakt.)  11;  (3  Hakt.)  14;  (4  Hakt.)  17;  (5  Hakt)  18^ 
(6  Hakt.)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Gr.,  1  Sax.,  7  Hakt)  22; 
(1  Sax..  1  Gr.)  23;  (1,  2  Gr.)  25;  (2  Gr.)  27;  (3  Gr.)  28^  29;  (2Gr.  Ch.) 
29;  '(1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  ft 

4  Harr.)  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.) 41;  (1  Spencer,  3 Gr. 
Ch.,  1  Hakt.  Ch.)  43;  (1  Spencer,  1  Hakt  Ch.)  45;  (1  Zab.,  2  Hakt 
Ch.)  47;  (2  Zab.,  3  Hakt  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Hakt  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57. 

Nbw  Yobk— 1,  2  Johns.  Gas.)  1;  (3  Johns.  Gas.,  1,  2  Cat  Cas.,  1,  2,  3  Cai.) 
2;  (1,  2,  3  Johns.)  3;  (4,  5  Johns.)  4;  (6,  7, 8  Johns.)  5;  (9,  10, 11  Johns.) 
6;  (12,  13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2 Cow.)  14;  (3, 4, 
5 Cow.)  15;  (6 Cow.)  16;  (7  Cow.)  17;  (8, 9  Cow.)  18;  (1  Pat,  1, 2  Wend.) 
19;  (2, 3  Wend.) 20;  (2  Pal,  4,  5, 6  Wend.)  21;  (2, 3  Pai.,  6»  7, 8  Wend.) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  Pai,  11,  12,  13  Wend.)  27;  (5  Pal,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(16,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  Pal,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25, 26 
Wend.,  1,  2  Hill,  9  Pat)  37;  (9  Pai.,  2, 3  HiU)  38;  (10  Pal,  4,  5,  6  £[iU) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  Pal)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Cti.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  6  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  6,  6)  55; 
(6,  7)  57. 

NoBTH  CASOLCfA— (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Marph.)3, 4;  (2Mnrph.)  5;  (1, 2  Law  Bep.)  6;  (1 T.  R.)  7;  (3  Murph.* 
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Adams  v.  Glabk. 

[9  ODumra,  31S.] 

CcumoHn  ow  Goom  is  vor  Bound  to  Maks  Tbndxb  to  Oarrter,  who. 
having  no  l^gal  claim  on  them  for  anything  besides  the  freight^  refnaea 
to  deliver  them  nnlees  a  farther  sum  is  first  paid,  where  the  oonaignee  is 
ready  to  pay  the  freight.  And,  in  an  action  of  trover  for  the  goods,  the 
oarrier^s  refossl  to  deliver  them  is  evidence  of  a  conversion. 

Tbovxb  brongbt  to  recover  the  value  of  a  number  of  barrela 
t>f  clam  bait  which  was  shipped  by  Thomas  Donaldson  from 
Hfilifax  to  Boston  in  the  schooner  Boston,  consigned  to  the 
plaintiff.  On  the  arrival  of  the  vessel  in  Boston  the  bait  was 
put  in  charge  of  the  defendants,  who  were  agents  of  the  owners 
of  the  vessel,  with  instructions  not  to  deliver  the  same  until 
the  freight  on  the  goods,  and  also  the  passage  of  the  consignor's 
father,  who  came  on  the  vessel,  were  paid.  The  jury  found  for 
the  defendants,  and  the  plaintiff  excepted.  The  other  facts  are 
stated  in  the  opinion. 

F.  W.  Sawyer^  for  the  plaintiff. 

W.  Brigham^  for  the  defendants. 

By  Court,  Metoalf,  J.  As  the  exceptions  state  that  the 
plaintiff,  at  the  trial,  admitted  (what  is  not  law)  that  unless  he 
had  made  a  tender  he  could  not  maintain  this  action,  he  seems 
to  have  lost  his  case  chiefly  by  his  own  fault  or  mistake;  and 
we  have  had  some  doubts  whether  he  is  entitled  to  relief.  But 
inasmuch  as  the  exceptions,  though  defectively  drawn  up,  show 
that  the  trial  proceeded  upon  an  erroneous  view  of  the  law,  we 
have  deemed  it  our  duty  to  set  aside  the  verdict. 
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If  the  defendants  illegally  withheld  the  goods  fiom  the 
plaintifif,  he  might  have  brought  an  action  of  oMwmpmi  against 
them,  as  well  as  this  action  of  troyer.  And  in  that  action  all 
that  it  would  have  been  necessary  for  him  to  aver  and  prove 
would  have  been  his  readiness  to  pay  the  freight  upon  delivexy 
of  the  goods:  Peelers  v.  Opio^  2  Saund.  862,  note  3;  Porter  v. 
Bose,  12  Johns.  209  [7  Am.  Dec.  806];  linney  v.  Ashley,  15 
Pick.  546  [26  Am.  Dec.  620].  And  we  are  of  opinion  that  aU 
which  it  was  necessary  for  the  plaintiff  to  prove,  in  order  to  main- 
tain this  action,  was  his  readiness  to  pay  freight  on  the  goods 
upon  their  being  delivered  to  him,  and  the  defendants'  refusal 
to  deliver  them  unless  something  more  should  be  first  paid. 
There  was  no  special  contract,  so  far  as  these  exceptions  show, 
respecting  the  payment  of  freight,  nor  any  agreement,  between 
the  consignor  and  the  carriers,  that  the  goods  should  be  held 
to  secure  payment  for  the  passage  of  a  third  party.  The  pay- 
ment of  the  freight  and  the  deliveiy  of  the  goods  were,  there- 
fore, concomitant  acts,  which  neither  party  was  obliged  to 
perform  unless  the  other  was  ready  to  perform  the  correlative 
act:  Taie  v.  Meek,  2  Moore,  278;  S.  C,  8  Taunt.  280;  Yates  v. 
BaiisUm,  2  Moore,  294;  S.  0.,  8  Taunt.  293;  8  Ghit  Law  of 
Com.  &  Man.  417;  Angell  on  Carriers,  sec.  384. 

It  is  said  by  Chancellor  Kent  that  if  the  master  of  a  vessel 
refuses  to  deliver  goods  for  other  cause  than  the  non-payment 
of  freight,  he  can  not  avail  himself  of  the  want  of  a  tender: 
8  Kent's  Com.,  7th  ed.,  281.  The  same  law  must  apply  to  the 
owners  of  a  vessel  and  to  their  agents. 

In  the  present  case  the  defendants  refused  to  deliver  the 
goods  unless  the  plaintiff  would  pay,  in  addition  to  the  freight, 
for  the  passage  of  the  consignor's  father,  who  came  in  the  vessel 
that  brought  the  goods.  And  a  refusal  to  give  up  property, 
except  on  a  condition  which  the  party  holding  it  has  no  right 
to  impose,  is  evidence  of  a  conversion:  Davies  v.  Vernon,  6  Ad. 
&E1.,  N.  S.,443. 

On  a  new  trial  the  jury  should  be  instructed  that  if  the 
plaintiff  was  ready  to  pay  freight  upon  having  the  goods  de- 
livered to  him,  and  the  defendants,  having  no  legal  claim  on  the 
goods  for  anything  besides  the  freight,  refused  to  deliver  them 
unless  a  further  sum  should  be  first  paid,  then  the  plaintiff  was 
not  bound  to  make  any  tender  to  the  defendants,  and  their 
refusal  to  deliver  the  goods  was  evidence  of  a  conversion  of 
them. 

Verdict  set  aside,  and  a  new  trial  granted. 
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CoNvnaiON,  What  CoNsnTnTU:  See  Ilarker  v.  Z>emefi^  52  Am.  Deo.  670^ 
note  680;  RagsdaU  v.  Williams,  49  Id.  406,  note  406;  CUwk  y.  WhUaker,  43 
li  160;  SeoU  ▼.  PerUns,  Id.  470;  Zachary  v.  Pace,  47  Id.  744,  note  746; 
Lowe  ▼.  JfOler,  46  Id.  188;  PatUe  v.  Otfmore,  46  Id.  385;  Lentz  v.  Chamber^ 
44  Id.  63;  jLce  ▼.  MaUhews,  Id.  498;  Ainiitt  ▼.  ^um<»  43  Id.  288,  note  292| 
where  prior  caeee  are  oollected;  IJaH  v.  Skinner^  42  Id.  500.  The  refnael 
of  a  common  carrier  to  deliver  goods  anleas  a  farther  mm,  which  he  has  no 
right  to  charge,  be  Brst  paid  is  evidence  of  a  conversion:  Siehardmm  v.  Bkh, 
104  MaM.  169,  citing  the  principal  case. 

Whkbb  Bahjeb  Rbtusbs  to  Dbuveb  Goods,  giving  a  different  reason 
than  that  he  has  a  lien  on  them  for  his  debt,  and  does  not  mention  his  lieB» 
it  is  evidence  of  conversion:  WhiUoek  v.  Heard^  48  Am.  Dec.  73. 

OWNXB   OF    PROPSFTT    IS    HOT    BOOVD    TO    TbNDSB    PATmOrT,  if    hs    Is 

rsady  to  pay  what  is  dae  npon  it  on  delivery  to  him:  Sticknep  v.  AUm^  10 
Gray,  866,  citing  the  principal  case.  Where  one  party  to  a  contract  refnaea 
to  do  what  he  haa  agreed  to  do,  the  other  party  need  not  formally  offer  to  do 
what  he  has  engaged  to  do;  readiness  to  do  it  is  all  that  he  need  allege:  Cook 
V.  DogoeU,  2  Allen,  440;  Smith  v.  Boston  db  Me.  B.  R.,  6  Id.  278;  PtM» 
v.  BosUm  S  A.  B.  B.  Co.,  112  Mass.  509,  all  citing  the  principal  case. 


FoeiER  V.  Peyser. 

[9  Ocsmro,  M9.] 
CkiAUSB  IH  LiaSB  THAT  OwNSR  SHALL  KOT  BK  LlABLB  '*10B  AnT  RePAIBB 

whatsoever  on  said  premises  daring  the  term,  the  house  being  now  in 
perfect  order,"  has  respect  to  its  condition  as  an  edifice  in  perfect  re- 
pair, and  not  to  the  present  or  f  atnre  state  of  the  air  within  it. 
Ix  SxALXD  Lrau  of  Housb  fob  Pbivatb  Residxngb  there  is  no  implied 
covenant  that  it  is  reasonably  fit  for  habitation. 

Dbbt  for  rent  reserved  in  a  lease  signed  and  sealed  by  the 
parties.  The  defendant  offered  evidence  to  show  that  about 
the  time  he  went  into  the  occupation  of  the  premises  a  noisome 
and  filthy  stench  existed  in  the  house,  which  rendered  it  dis- 
agreeable to  the  inmates  and  injurious  to  their  health,  and  thai 
this  stench  continued  up  to  the  time  that  he  removed  from  the 
house.  Upon  his  removal  from  the  premises  the  defendant 
notified  the  plaintiff  that  he  should  no  longer  pay  rent  under 
the  lease,  alleging  that  the  house  had  become  untenantable. 
The  other  facts  appear  from  the  opinion. 

F.  L.  Baichdder^  for  the  plaintiff. 

8.  G.  Maine^  for  the  defendant. 

By  Court,  Metoau,  J.  As  the  juiy  returned  a  verdict  for  the 
plaintiff,  it  must  be  taken  as  found  by  them  that  he  did  not 
know  of  the  nuisance  when  he  demised  the  house,  and  that  h* 
Was  not  guilty  of  any  fraud  on  the  defendant. 


44  Foster  v.  Pktseb.  pilasa 

There  were  two  other  question  in  the  case:  first,  whether  bj 
the  terms  of  the  lease  the  plaintifif  warranted  that  the  house 
was  reasonably  fit  for  habitation.  The  court  ruled  that  he  did 
not;  and  we  are  of  opinion  that  the  ruling  was  right.  The 
words  of  the  lease,  on  which  this  question  arises,  were  these: 
''  It  is  understood  and  agreed  that  the  owner  shall  not  be  called 
upon  or  liable  for  any  repairs  whatsoever  on  said  premises  dur- 
ing the  term;  the  house  being  now  in  perfect  order."  It  seems 
«lear  to  us  that  this  clause  refers  only  to  repairs.  It  states,  in 
effect,  that  the  house  was  in  such  a  condition  that  no  repairs 
would  be  necessary  during  the  term  of  three  years,  unless  some 
casualty  should  make  them  necessary.  And  by  another  pro- 
vision in  the  lease  the  lessor  was  to  bear  the  loss  caused  by 
<3asualties.  The  agreement  that  the  house  was  "in  perfect 
•order"  had  respect  to  its  condition  as  an  edifice  in  perfect  re- 
pair, and  not  to  the  present  or  future  state  of  the  air  within  it. 

The  second  question  was,  whether  there  is  an  implied  cor- 
-enant,  in  a  sealed  lease  of  a  house  for  private  residence,  that  it 
is  reasonably  fit  for  habitation.  The  court  refused  to  instruct 
the  jury  that  there  is  any  such  implied  covenant  in  such  a  case. 
And  it  is  well  settled,  by  authority,  that  there  is  not. 

This  question  has  been  discussed  in  numerous  recent  cases  in 
England.  But  it  is  unnecessary  to  refer  to  more  than  one  of 
them,  viz..  Hart  v.  Windsor,  12  Mee.  &  W.  68,  decided  by  the 
<!ourt  of  exchequer  in  1844.  In  that  case,  Mr.  Baron  Fturke, 
after  reviewing  all  the  previous  cases,  clearly  states  the  law  on 
this  point,  and  the  grounds  of  it.  And  as  his  views  are  per- 
fectly satisfactoiy  to  us,  we  shall  merely  quote  the  following 
passages  from  his  opinion:  "It  is  clear  that,  from  the  word 
'  demise,'  in  a  lease  under  seal,  the  law  implies  a  covenant — ^in  a 
lease  not  under  seal,  a  contract — for  title  to  the  estate  merely; 
that  is,  for  quiet  enjoyment  against  the  lessor  and  all  that  come 
in  under  him,,  by  title,  and  against  all  others  claiming  by  title 
paramount  during  the  term ;  and  the  word '  let,'  or  any  equivalent 
words,  which  constitute  a  lease,  have  no  doubt  the  same  effect, 
but  no  more:  Shep.  Touch.  1G5, 167.  There  is  no  authority  for 
saying  that  these  words  imply  a  contract  for  any  particular 
estate  of  the  property  at  the  time  of  the  demise;  and  there  are 
many  which  clearly  show  that  there  is  no  implied  contract  that 
the  property  shall  continue  fit  for  the  purpose  for  which  it  is 
demised;  as  the  tenant  can  neither  maintain  an  action,  nor  is  he 
•exonerated  from  the  payment  of  rent,  if  the  house  demised  is 
blown  down  or  destroyed  by  fire:  Monk  v.  Cooper^  2  Stra.  768; 
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B^aur  T.  Wesion,  1  T.  B.  810;  and  Pindar  t.  AvnOey,  there 
cited;  or  gained  upon  bj  the  sea:  Tavemet's  Gaxe^  1  Dyer,  66a; 
or  the  occupation  rendered  impracticable  by  the  king's  ene- 
ndee:  Paradine  t.  Jane,  Al.  26;  or  where  a  wharf  demised  waa 
swept  away  by  the  Thames:  Carter  v.  Cummins,  cited  in  1  Ch. 
Cas.  84.  In  all  these  cases,  the  estate  of  the  lessor  continues; 
and  that  is  all  the  lessor  impliedly  warrants.  It  appears,  there- 
fore, to  us  to  be  clear,  upon  the  old  authorities,  that  there  is  no 
implied  warranty  on  a  lease  of  a  house  or  of  land,  that  it  is  or 
shall  be  fit  for  habitation  or  cultivation/'  '*We  are  all  of 
opinion,  for  these  reasons,  that  there  is  no  contract,  still  less  a 
condition,  implied  by  law,  on  the  demise  of  real  property  only» 
that  it  is  fit  for  the  purpose  for  which  it  is  let.  The  principles 
of  the  common  law  do  not  warrant  such  a  position;  and  though, 
in  the  case  of  a  dwelling-house  taken  for  habitation,  there  is  no 
apparent  injustice  in  inferring  a  contract  of  this  nature,  the 
same  rule  must  apply  to  land  taken  for  other  purposes — ^for 
building  upon,  or  for  cultivation;  and  there  would  be  no  limit 
to  the  inconvenience  which  would  ensue.  It  is  much  better  to 
leave  the  parties,  in  every  case,  to  protect  their  interests  them- 
selves by  proper  stipulations,  and  if  they  really  mean  a  lease  to 
be  void,  l^  reason  of  any  unfitness  in  the  subject  for  the  pur- 
pose intended,  they  should  express  that  meaning." 

The  decision  in  the  foregoing  case  has  been  recognized  by  the 
Igfigliflh  court  of  common  pleas,  in  Surplice  v.  Ihmswarth,  7 
Man.  &  G.  676;  by  the  supreme  court  of  New  York,  in  Clever 
V.  WUloughhy,  7  Hill,  88;  and  is  referred  to  as  the  settled  law  in 
Addison  on  Con.  412;  Archb.  Land.  &  Ten.  67,  168;  and  1 
Piatt  on  Leases,  618. 

In  the  cases  which  were  cited  for  the  defendant  (except  two  or 
three  nisi  prius  decisions,  which  are  virtually  if  not  directly 
overruled  by  Hart  v.  Windsor,  12  Mee.  &  W.  68),  in  which 
tenants  have  been  allowed  to  withdraw  themselves  from  the 
tenancy,  and  to  refuse  payment  of  rent,  there  was  either  fraudu- 
lent or  erroneous  description  of  the  demised  premises,  or  they 
became  iminhabitable  by  the  wrongful  act  or  omission  of  the 
lessor. 

Judgment  for  the  plaintiff. 

Thxbb  18  No  CovxNAKT  IMPLIED  BT  IiAW  thftt  pnauBes  leaaed  are  or 
stuJl  remain  in  condition  suitable  to  be  occapied  for  the  pnipoae  for  which 
they  ate  demised:  YTettwv.  Ccut^es,  dGray,326;  Z;eavtttv..F'ZeteAer,  lOAllen^ 
121;  Boffce  ▼.  Guggenheim,  106  Man.  202,  all  citing  the  principal 
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OoviKAMTB  TO  BcPAiB:  See  Beach  t.  Cratn,  49  Am.  Deo.  909,  note  874| 
where  this  tnbject  is  oonsiderecl. 

'*A  LXASB  D0X8  NOT  IlCPLT  AVT  PaBTIOULAB  StaTI  OV  TRB  PBOFBBIT 

Let,  or  thftt  it  shall  oontinne  fit  for  the  purposes  for  which  it  is  let;  unless 
otherwise  stipulated,  the  tenant  takes  the  premises  as  they  are,  and  must  pay 
the  rent  for  the  term.  But  this  rule  applies  only  to  premises  which,  by  the 
terms  of  the  lease,  hare  passed  out  of  the  control  of  the  landlord  into  the 
exclusive  possession  of  the  tenant.  Where  a  portion  of  a  building  is  let,  sad 
the  tenant  has  rights  of  passage-way  over  staircases  and  entries  in  commoii 
with  the  landlord  and  the  other  tenants,  there  is  no  such  leasing  as  will 
exonerate  the  landlord  from  all  responsibility  for  the  safe  condition  of  that 
portion  of  which  he  still  retains  control,  and  which  he  ib  bound  to  keep  in 
repair;  as  to  such  portions  he  still  retains  the  responsibilities  of  a  general 
owner  to  all  persons.  Including  the  tenants  of  his  building:"  Loomeif  y.  Jfo- 
Lean,  129  Mass.  35,  citing  the  principal  case. 


Button  v.  Woodman. 

[9  Ounova,  366.] 

Weibb  Qubstiom  bbfobb  Jury  is  whbthbb  B.  is  Liablb  as  Pabixvbb 
on  a  note  signed  by  K  &  Co.,  evidence  that  A.'s  credit  was  bad  until  he 
oommenced  business  under  the  firm  name  of  A.  &  Co.  is  entirely  irrel- 
evant. 

BvzDENOK  Admissible  Only  on  Assumption  of  Ezistknob  of  Copabt- 
NERSHiP  is  clearly  incompetent  when  ofiered  for  the  purpose  of  proving 
the  existence  of  the  partnership. 

On  Ee-examination  of  Witness,  He  can  not  be  Questioned  in  refer- 
ence to  matters  not  inquired  into  on  his  cross-examination. 

FoBMEB  Judgment  between  Same  Pabtiss  is  Admissible  in  Evidbrob 
in  an  action  pending  between  them,  if  it  appears  that  the  fact  sought  to 
be  proved  by  the  record  was  actually  passed  upon  by  the  jury  in  finding 
their  verdict  in  the  former  suit.  Hence,  where  the  fact  sought  to  be 
proved  is  that  A.  and  B.  were  copartners  under  the  firm  name  of  A.  & 
Co.  at  the  time  when  the  note  in  suit  was  given  in  the  name  of  that 
firm,  a  former  judgment  obtained  by  the  same  plaintiffs,  against  A.  and 
B.  on  a  note  executed  at  the  same  time  with  the  note  in  suit,  and  in 
the  same  firm  name,  is  admissible,  though  not  conclusive,  evidence. 

All  Admissions  Abisinq  ob  Faiblt  to  be  Infebbed  fbom  Agquiescenob 
of  a  party  are  competent  evidence.  Therefore,  in  a  suit  against  A.  and 
B.  as  copartners,  under  the  firm  name  of  A.  &  Co.,  on  a  note  signed  in 
the  firm  name,  a  letter  written  by  the  purchasing  agent  of  the  firm  to 
B.,  informing  him  that  A.  had  stated  to  the  writer  that  a  copartnership 
had  been  formed  between  A.  and  B.,  and  that  he  wrote  to  ascertain 
whether  B.  was  really  responsible  for  goods  bought  for  the  firm's  store, 
stating  that  the  proceeding  was  rendered  necessary  from  the  fact  that  a 
credit  was  then  needed  to  carry  on  the  business  successfully,  and  adding 
that  he  wrote  the  letter  with  the  knowledge  of  A.,  is  competent  evidence 
to  be  submitted  to  the  jury  in  connection  with  other  evidence  to  prove 
the  copartnership,  although  the  letter  was  never  answered  by  B.,  where 
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after  the  letter  wm  written  the  writer  had  a  conversation  with  B.  in 
reference  to  it»  In  which  he  again  asked  R  if  he  was  a  partner  in  the 
firm  of  A.  &  Gou,  and  B.  Mid  he  wonld  neither  admit  nor  deny  it.  Bat 
withont  thia  subeequent  ooiiverttion  the  letter  would  not  have  been  ad- 
miisiMe, 

AfiflnrapsiT.  The  letter  referred  to  in  the  opinion  is  as  follows: 
**  I  leam  from  jonr  brother,  I.  F.,  that  jou  ha^e  formed  a  oo- 
partnership  with  him,  and  contemplate  coming  to  this  <Aty  to 
assome  an  actiye  part  in  the  concern.  As  there  has  been  no 
public  anSonncement  made  to  that  effect,  and  as  you  are  not 
here,  I  have  written  to  ascertain  if  you  consider  yourself  really 
responsible  as  one  of  the  partners  for  the  payment  of  the  goods 
bought  for  this  store.  This  proceeding  is  rendered  necessary 
from  the  fact  that  you  will  need,  or  at  least  do  need  now,  a 
credit,  in  order  to  carry  on  the  business  successfully.  I  write 
this  with  the  knowledge  of  your  brother,  feeling  that  it  is  for 
the  interest  of  this  concern  to  know  whether  you  wish  to  be  con- 
sidered as  a  partner,  and  are  willing  to  assume  the  responsibili- 
ties as  such.''    The  other  &cts  appear  from  the  opinion. 

J.  A.  Loring,  for  the  plaintiffs. 

H.  Jewell^  for  the  defendant  E.  W.  Woodman. 

By  Court,  Bioelow,  J.  This  is  an  action  of  assumpsii  to  re- 
coTer  the  amount  of  a  promissory  note  dated  October  26, 1848, 
signed  "  I.  F.  Woodman  &  Company."  The  plaintiffs  claimed 
to  recover  against  I.  F.  Woodman  and  E.  W.  Woodman,  the 
two  defendants,  upon  the  ground  that  they  were  copartners  in 
business  at  the  time  the  note  was  given,  under  the  firm  of  I. 
F.  Woodman  &  Co.  No  service  was  made  on  I.  F.  W.,  and  the 
only  question  tried  before  the  jury  was,  whether,  at  the  time 
aforesaid,  E.  W.  Woodman  was  a  copartner,  and  so  liable  on 
the  note.  Various  exceptions  were  taken  to  the  rulings  of  the 
judge  at  the  trial,  all  of  which  relate  to  the  competency  of 
evidence. 

1.  The  plaintiffs  sought  to  prove  that  in  the  summer  of  1848, 
and  until  I.  F.  Woodman  commenced  business  under  the  firm 
of  I.  F.  Woodman  &  Co.,  his  credit  in  the  market  was  bad. 
This  testimony  was  rejected  by  the  judge,  and  we  think  rightly; 
because  it  had  no  tendency  to  prove  the  issue  before  the  juiy, 
and  was  entirely  irrelevant.  The  credit  of  I.  F.  Woodman  had 
no  bearing  on  the  question  of  the  liability  of  E.  W.  Woodman 
as  a  copartner. 

2.  IJie  judge  also  rightly  rejected  all  the  statements  made 
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by  the  witness  Thurston  to  the  plaintifffl,  as  to  the  connection 
of  E.  W.  Woodman  with  I .  F.  Woodman;  and  all  inqniriea 
made  bj  the  plaintiflB  of  Thurston,  as  to  the  credit  of  said  firm 
and  the  persons  of  whom  it  was  composed;  and  also  all  the 
statements  made  bj  I.  F.  Woodman  to  Thurston,  and  by  him 
repeated  to  the  plaintiffs;  because  no  proper  foundation  was 
laid  to  render  such  evidence  admissible  as  against  E.  W.  Wood- 
man. The  authority  of  Thurston  and  of  I.  F.  Woodman  to* 
bind  E.  W.  Woodman  by  their  statements  and  declarations  de* 
pended  entirely  upon  the  existence  of  the  copartnership.  Until 
that  was  proved,  E.  W.  Woodman  was  not  shown  to  have  had 
any  connection  with  either  of  them;  and  as  that  was  the  vezy 
point  in  controyersy  before  the  jury,  to  be  determined  by  their 
Yerdict,  evidence  which  could  be  admissible  only  upon  the  as- 
sumption of  the  existence  of  the  copartnership  was  dearly 
incompetent,  when  offiared  to  prove  the  &ct  upon  which  ita 
competency  depended:  1  Qreenl.  Ev.,  sec.  177;  Oollyer  on 
Part.  464;  Ikttle  v.  Cooper,  6  Pick.  414;  BMrins  v.  WWard,  ft 
Id.  464. 

8.  So,  too,  the  question  put  by  the  plaintiflh  to  their  witness 
Thurston,  upon  his  re-examination,  in  relation  to  a  conversation 
between  him  and  I.  F.  Woodman,  was  properly  excluded,  be- 
cause it  does  not  appear  that  any  such  conversation  was  inquired 
into  by  the  defendants  on  cross-examination. 

4.  The  next  exception  is  founded  on  the  refusal  of  the  judge^ 
to  admit  in  evidence  a  former  judgment  between  the  same  par- 
ties, in  which  the  plaintiffs  recovered  against  the  same  defend- 
ants, as  copartners,  upon  a  promissoiy  note  signed  I.  F.  Wood- 
man &  Co.,  bearing  date  December  2, 1848.  We  consider  the- 
rule  well  settled  in  this  commonwealth,  that  to  render  a  former 
judgment  between  the  same  parties  admissible  in  evidence,  in 
another  action  pending  between  them,  it  must  appear  that  the- 
fact  sought  to  be  proved  by  the  record  was  actually  passed  upon 
by  the  jury  in  finding  their  verdict  in  the  former  suit.  It  is- 
not  necessary  that  it  should  have  been  directly  and  specifically 
put  in  issue  by  the  pleadings,  but  it  is  sufficient  if  it  is  shown, 
that  the  question  which  was  tried  in  the  former  action  between 
the  same  parties  is  again  to  be  tried  and  settled  in  the  suit  in 
which  the  former  judgment  is  offered  in  evidence.  And  parol 
evidence  is  admissible  to  show  that  the  same  fact  was  submitted  to 
and  passed  upon  by  the  jury  in  the  former  action;  because,  in 
many  cases,  the  record  is  so  general  in  its  character  that  it  could 
not  be  known  without  the  aid  of  such  proof  what  the  precise* 
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matter  in  controreray  vn^a  at  the  trial  of  the  former  action: 
StandiA  y.  Parker,  2  Pick.  20  [13  Am.  Dec.  893];  Parber  t. 
SkmdiOi,  8  Id.  288;  Parker  t.  Thompson,  Id.  429;  Spooner  y. 
Davis,  7  Id.  U7;  Eastman  y.  Cooper,  15  Id.  276,  280  [26  Am. 
Dec.  600].  Applying  these  well-settled  principles  to  the  case  at 
bar,  it  Ydll  be  found  that  the  judgment  offered  in  CYidenoe  by 
the  plaintiffs  falls  clearly  within  them,  and  ought  not  to  haYe 
been  excluded  by  the  judge.  The  fact  which  the  plaintiffs 
sought  to  proYe  was  that  a  copartnership  existed  between  I.  F. 
Woodman  and  E.  W.  Woodman,  under  the  name  of  I.  F. 
Woodman  &  Co.,  in  December,  1848,  at  the  time  the  note  in 
suit  was  giYcn.  This  was  the  Yery  fact  in  dispute  between  the 
parties  at  the  trial.  The  judgment,  which  was  offered  in  proof 
of  this  fact  by  the  plaintiffs,  was  recoYcred  by  them  against  the 
same  defendants,  doing  business  under  the  same  firm  as  co- 
partners, and  upon  a  note  of  hand,  which  they  offered  to  show 
was  giYcn  at  the  same  time  with  the  note  in  suit.  The  fact  of 
copartnership  in  December,  1848,  was  the  fact  to  be  proYed. 
It  was  essential  to  the  finding  of  the  former  Yerdict,  without 
proof  of  which  it  could  not  haYe  been  recoYcred.  It  is  there- 
fore admissible  in  cYidence,  though  not  condusiYe,  when  the 
same  question  is  again  to  be  tried  between  the  same  i>arties. 
The  principles  laid  down  and  illustrated  in  Eastman  y.  Cooper, 
vM  supra,  are  decisiYC  of  this  point,  and  render  further  azgu- 
ment  and  authority  unnecessaiy. 

6.  The  remaining  exception  is  founded  on  the  rejection  of  a 
letter  offered  in  cYidence  by  the  plaintiffs,  written  by  Thurston, 
the  agent  of  I.  F.  Woodman  &  Co.,  to  the  defendant,  E.  W. 
Woodman.  We  think  it  Yery  clear  that  this  letter  would  haYe 
been  incompetent  to  affect  E.  W.  Woodman,  were  it  not  for  the 
couYersation  respecting  it  between  him  and  Thurston  in  Boston, 
which  Y^as  proYed  by  the  plaintiffs.  There  is  a  marked  distinc- 
tion between  acquiescence  in  the  Yerbal  statement  of  others  and 
the  omission  to  answer  letters  written  to  a  party  by  third  per- 
sons: CommonweaUh  y.  Eastman,  1  Cush.  189,  215  [48  Am.  Dec. 
696].  The  former  renders  the  statements  admissible,  while  the 
latter  does  not  make  the  letters  competent  CYidence.  But  upon 
a  consideration  of  the  subject-matter  of  this  letter,  the  circum- 
stances under  which  it  was  written,  as  stated  by  E.  W.  Wood- 
man, the  information  which  it  couYeyed  to  him,  that  his  name 
and  credit  were  being  used  in  the  firm  of  I.  F.  Woodman  &  Co. , 
the  direct  application  which  it  contains  to  him  to  giYc  a  reply, 
together  with  the  subsequent  couYersation  with  Thurston  iD 
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regard  to  the  letter  and  its  contents,  accompanied  by  a  refusal 
on  the  part  of  the  defendant  to  admit  or  deny  the  fact  of  his 
copartnership  with  I.  F.  Woodman,  ve  are  of  the  opinion  that  it 
does  not  come  within  the  rule  excluding  letters  which  a  party 
has  omitted  to  answer,  and  that  it  was  competent  evidence  to  be 
submitted  to  the  jury,  in  connection  with  the  other  testimony 
relating  to  it.  It  falls  within  the  rule  which  renders  competent 
all  admissions  arising  or  fairly  to  be  inferred  from  the  acqui- 
escence of  a  party. 
Exceptions  sustained. 

POWXB  OF  PaRTNCB  TO  BlVD  GOPARTNXR  BT  KoTB  UK  FiBM  NaMB:  8m 

HamiUon  v.  Summers,  64  Am.  Dec.  509,  note  513,  where  other  caaes  are  ool* 
koted. 

Dbciabationb  OF  Party  as  to  Pabtnebship,  wbxn  Aduisszblb  hi  evi- 
dence against  him:  See  HamiUim  v.  Summon^  54  Am.  Deo.  509,  note  618»  and 
cases  there  coUectod. 

Sbglabatiovs  or  Alleged  Pabtkbb  abb  bot  Adiossiblb  as  against  other 
parties  to  prove  the  existence  of  the  partnership:  Robins  v.  Warden  111  Hiam. 
246;  Smith  v.  fftdett,  65  Dl.  497,  both  citing  the  principal  case. 

CTn  Rb-sxamination  of  Witness  ajteb  Cboss-exajcikation  he  may  be 
examined,  in  the  discretion  of  the  judge,  on  new  matters:  Clark  v.  Voree,  90 
Am.  Dec.  59. 

Parol  Eyidknce  is  Admissiblb  to  Show  What  was  DEcmsD  by  the 
jury  in  a  former  suit:  McDowell  v.  Langdon,  3  Gray,  513;  Scuejfer  v.  Wood' 
hury,  7  Id.  503;  Perkins  v.  Packer,  10  Allen,  24;  Barry  v.  Adams,  14  Id.  210; 
BwrUw  v.  Shannon,  09  Mass.  204;  LM^fidd  v.  Huntress,  106  Id.  126;  Mer- 
HU  V.  Morse,  108  Id.  275;  White  v.  Chase,  128  Id.  158;  WashinffUm,  A.  ^  G. 
8.  P,  Co.  V.  Sickles,  24  How.  342,  all  citing  the  principal  case. 

The  pbincifal  case  is  cited  in  Fearing  v.  KimbaU,  4  Allen,  127» 
to  the  point  that  the  introduction  of  the  letter  of  the  party  offering  it  waa 
admissible  wholly  on  the  ground  that  it  was  rendered  adnussible  by  the  sab* 
■eqnent  verbal  statements  of  the  other  party  as  to  the  matter  contained  la 
lt»  and  the  reason  why  he  did  not  answer  it. 
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[9  OUSBZHO,  888.] 

AoBNT  Acting  undeb  Parol  Authorttt  is  Competent  Witness  to  prov« 
his  own  agency. 

Where  Agent  of  Corporation  is  Called  as  Witness  to  Pbovb  that 
he  had  paid  numerous  drafts  on  the  company  not  previously  accepted  by 
it,  if  the  drafts  so  paid  may  be  presumed  to  be  still  in  existence,  they 
must  be  presumed  to  be  in  the  company's  possession,  and  notice  to  pro- 
duce them  must  be  given  to  it,  before  the  testimony  of  the  agent  can  be 
reoeiired. 
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Fatmsnt  or  Uhaooipted  Dbafts  on  Cobfobation,  by  m  Agxht,  is  not 
eyidenoe  of  his  authority  to  accept  drafts  upon  it.  The  aathority  to  pay 
drafts  appliss  only  ta  that  specific  class  of  transactions,  and  there  can 
not  be  implied  from  it  an  aathority  to  agree  to  pay  at  a  future  day. 

EVIDKNOB  THAT  PsBilOM   IS  GbNEBAL  AoKNT  OF  COBPOBATION   haS  but  littls 

tendency  to  show  that  he  has  authority  to  accept  drafts  for  it. 

VOTB  OP  DiBBOTOBS  OF  CuBPOBATION   LH   WbITTRN   LiSTBUMBNT,  and   mUSt 

be  construed  by  its  terms  alone,  with  reference  to  the  subject-matter  to 
which  it  applies;  and  parol  testimony  is  not  admissible  for  the  purpose 
of  showing  the  sense  in  which  a  director  understood  it. 
Whbbb  A0DITOB  iH  AppoiHTBu  TO  Statk  Aooount  bbtwekk  Dbawxb  ov 
Dbaft  sued  on  and  the  oorporation  whose  agent  accepted  it  payable 
*'  when  in  funds,"  after  a  certain  other  draft  was  paid,  his  report  that 
the  corporation  "were  in  funds"  is  a  statement  of  a  fact  within  the 
province  of  the  auditor  to  make,  and  is  prima/ade  evidence  of  the  fact. 

WiTKBSS   MAY  BE  DfSCBEDITBD  BY  EviDENCB  THAT  Hb  HAS  MaDE   DiFFKB- 

B2fT  Statement  on  a  former  occasion,  although  the  precise  words  used 
on  that  occasion  can  not  be  proved;  nor  need  he  be  first  asked  whether 
he  has  ever  testified  differently.  But  the  previous  statement  can  not  be 
used  to  prove  the  fact  to  be  as  then  stated  by  him. 

Assumpsit  on  a  draft  drawn  by  S.  Albert  Cox,  and  alleged  to 
have  been  accepted  by  the  defendants.  The  acceptance  was  in 
the  following  words:  *' Accepted,  to  pay  when  in  funds,  after 
paying  draft  in  favor  of  Fulton  Iron  Foundry,  heretofore  ac- 
cepted. For  Norfolk  Lead  Co.  N.  Adams,  Agent."  The  de- 
fendants pleaded  the  general  issue,  and  denied — 1.  That  Adams 
had  authority  to  make  such  acceptance;  and,  2.  That  the  de- 
fendants were  ever  in  funds  to  pay  the  acceptance  according 
to  the  tenor  thereof.  The  jury  returned  a  verdict  for  the 
plaintififo.    The  other  facts  are  stated  in  the  opinion. 

«7.  F.  HeaLyj  tor  the  plaintiffs. 

L.  Mason  and  B.  Ckoale^  for  the  defendants. 

By  Court,  Seaw,  C.  J.  This  was  an  action  of  assumpmi  to 
recover  the  amount  of  a  draft  alleged  to  have  been  accepted  by 
the  defendants. 

The  suit  was  brought  May  15,  1848,  and  was  resisted  on  the 
grounds  that  Adams  had  no  authority  to  accept  the  draft  so  as 
to  bind  the  corporation;  and  secondly,  that  the  acceptance  was 
<!onditional,  and  the  corporation  had  not  received  funds  to  pay 
the  acceptance,  according  to  its  tenor.  Inasmuch  as  it  became 
necessary  to  ascertain  the  state  of  Cox's  accounts  with  the  de- 
fendanta,  the  account  was  referred  to  an  auditor,  whose  report 
is  a  part  of  the  case.  It  comes  before  the  court  on  various  ez« 
<^tion8,  taken  by  the  defendants. 
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1.  At  tbe  trial  in  the  court  of  common  pleas,  the  plain tiflh 
offered  Adams  as  a  witness,  to  prove  that  he  was  an  agent  of 
the  corporation,  and  as  such,  authorized  to  accept  the  draft  in 
question;  to  which  the  defendants  objected.  The  court,  how- 
ever, overruled  the  objection,  and  permitted  him  to  testify  to> 
his  agency  and  authority.  This,  we  think,  was  according  to  the^ 
rule  that  an  agent,  acting  under  a  parol  authority,  is  competent 
to  prove  his  own  agency  by  his  testimony;  a  rule  founded  on 
convenience  and  necessity,  and  supported  by  general  usage,  and 
it  does  not  come  within  any  of  the  exceptions  to  the  rule. 

2.  The  agent  testified  that  he  had  paid,  as  agent  of  the  com* 
pany,  numerous  drafts  and  orders  drawn  on  them,  and  not 
previously  accepted  by  them.  This  evidence  was  objected  to,, 
because  it  was  attempting  to  prove  the  contents  of  written  in- 
struments without  showing  their  loss  or  giving  notice  to  the* 
defendants  to  produce  them;  and  because  the  payments  of  such 
drafts  had  do  tendency  to  prove  authority  to  accept  drafts.  The- 
court  overruled  these  objections,  and  instructed  the  jury  that 
the  payment  of  a  draft  not  accepted  included  its  acceptance,, 
and  therefore  was  evidence  of  an  authority  to  accept  drafts. 

As  to  the  first  part  of  the  objection,  it  is  obvious  that,  if  the- 
drafts  were  thus  paid,  they  were  paid  by  the  corporation,  and 
for  their  account.  A  corporation  must  act  by  and  through 
agents,  directors,  or  trustees,  because  it  can  act  in  no  other  way. 
Perhaps  the  presumption  is  that  these  drafts,  having  been  so  paid,, 
were  canceled  or  destroyed;  but  if  otherwise,  and  if  they  may^ 
be  presumed  still  to  exist,  it  is  to  be  presumed  that  they  are^ 
held  by  the  company,  and  could  be  produced  by  them,  and  so< 
notice  to  produce  should  have  been  first  given.  If  the  case  de- 
pended upon  this  point,  we  should  say  sufficient  notice  for  this 
purpose  might  have  been  given  at  the  trial;  and,  in  a  new  trial, 
a  very  short  notice  would  probably  be  deemed  sufficient. 

3.  The  second  branch  of  this  objection  is  entitled  to  more- 
consideration.  The  instruction  of  the  court,  that  the  payment 
of  a  draft  not  accepted  included  its  acceptance,  and  was  evi- 
dence of  an  authority  to  accept  drafts  upon  the  company,  wa» 
in  our  opinion  incorrect  in  point  of  law.  The  acceptance  of  a. 
draft  is  an  executory  undertaking  to  pay  it  at  a  future  day,  and 
the  authority  to  make  such  an  agreement  is  not  incident  even  to 
the  authority  of  an  agent  to  purchase  and  pay  for  goods.  The 
authority  to  accept  is  one  of  a  very  high  character,  particularly 
in  a  case  of  a  trading  corporation,  to  whose  business  credit, 
and  the  use  of  that  credit,  is  constantly  necessary.    It  has  beeu 
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signed  that  such  anthoiiiy  may  be  inferred  from  the  course  of 
trade,  and  the  payment  of  unaccepted  drafts  upon  the  company, 
on  other  occasions.  Bat  this  implication  does  not  follow  from 
flach  payments;  for,  either  the  agent  had  funds  of  the  company 
for  the  purpose  of  paying  such  drafts,  which  does  not  imply 
that  he  had  authoiily  to  pledge  their  credit,  or  he  paid  them 
from  his  own  funds,  relying  on  the  credit  of  the  company,  and 
their  preTious  undertaking  and  liability  to  reimburse  him  fox 
all  his  adTances,  which  implies  no  authorily  whateyer  to  bind 
them  to  a  future  payment  of  money,  by  an  acceptance.  I  shall 
not  go  into  an  examination  of  the  cases  on  this  subject,  but  will 
refer  to  that  of  Webber  y.  WOliarM  College,  23  Pick,  802,  where 
the  question  was  much  considered,  and  many  cases  were  cited. 

The  case  of  Emerson  y.  The  Providence  Hat  Mfg,  Co.,  12  Mass. 
237  [7  Am.  Dec.  66],  goes  to  the  point  that  constituting  one  a 
buying  and  selling  agent  of  a  trading  company  does  not  imply 
authority  in  him  to  giye  the  negotiable  not^  of  the  company. 

In  the  case  before  us,  the  agent,  by  accepting  the  draft,  bound 
the  corporation,  if  he  bound  them  at  all,  to  account  with  an- 
other person  than  Cox,  which  might  be  yery  injurious  to  them, 
as  it  would  exclude  them  from  setting  off  what  might  be  due  to 
them  from  him.  The  authority  to  pay  drafts  applies  only  to  that 
specific  class  of  transactions,  and  therefore,  there  can  be  implied 
from  it  no  authority  to  agree  to  pay  at  a  future  day.  If  Adams 
paid  the  drafts  from  his  own  funds,  he  did  so  relying  on  his 
own  authority,  as  agent,  to  that  extent  to  reimburse  himself,  or 
on  the  subsequent  ratification  of  his  acts  by  the  company,  aa 
otherwise  he  was  without  remedy;  for  no  man  can  make  himseli 
the  creditor  of  another  without  his  consent,  express  or  implied. 
Without  such  consent  he  pays  in  his  own  wrong. 

4.  The  next  point  is,  that  the  plaintiffs'  counsel  was  permitted 
to  argue,  from  the  fact  that  the  agent  had  made  a  contract  with 
Cox  for  building  certain  machinery  for  the  defendants,  that  he 
was  authorized  to  pledge  the  credit  of  the  company  by  his  ac- 
ceptances. We  think  the  eyidence  had  some  tendency  to  proye 
that  he  was  a  general  agent  of  the  defendants,  and  in  that  re- 
spect was  competent,  though  certainly  it  was  yeiy  remote.  The 
name  of  general  agent  might  imply  that  he  had  authority  to 
purchase  materials  for  carrying  on  the  defendants'  business,  but 
it  had  little  tendency  to  show  authority  to  accept  drafts  for 
them. 

5.  The  defendants  then  put  in  a  yote  of  the  directors  of  the 
torporation  that  the  proposition  of  Mr.  Cox  for  building  mac 
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cliineiy  be  referred  to  Mr.  Adams,  and  put  in  also  a  ^^mtten 
proposition,  made  by  Cox,  which  was  different  from  the  terms 
of  the  contract  afterwards  executed  between  him  and  the  de- 
fendants; and  the  defendants'  counsel  asked  the  court  to  rule 
that  this  Tote  was  a  sufficient  authority  to  Adams  to  make  and 
execute  the  contract  which  was  finally  made,  and  therefore, 
had  some  tendency  to  show  an  authority  in  Adams  to  pledge 
the  defendants'  credit.  But  the  court,  on  the  other  hand,  ruled 
that  the  Tote  of  the  directors  merely  authorized  Adams  to  con- 
sider and  report  upon  the  proposition,  and  not  to  make  a  con- 
tract. The  defendants  then  asked  leave  to  prove  by  the  direct- 
ors, who  had  sold  and  transferred  their  stock  in  the  company, 
that  they  understood  the  vote  to  confer  upon  Mr.  Adams  full 
authority  to  make  and  execute  the  contract.  This  the  court  re- 
fused to  do,  because  the  vote  was  in  writing.  This,  we  think, 
was  correct,  because  the  vote  was  a  written  instrument,  and 
must  be  construed  by  its  terms  alone,  with  reference  to  the  sub- 
ject-matter to  which  it  applies.  If  the  terms  of  the  vote  im- 
ported the  authority  to  make  the  contract,  no  parol  testimony 
was  necessary;  if  it  did  not,  such  testimony  could  not  be  com- 
petent to  control  and  vary  those  terms. 

6.  The  defendants'  counsel  objected  to  the  auditor's  report, 
because  it  stated  that  *'  the  defendants  were  in  funds,"  and  re- 
quested the  court  to  rule  that  it  was  not  competent  for  the 
auditor  to  pass  upon  that  question,  and  that  that  part  of  the 
report  which  contained  such  statement  should  be  stricken  out; 
but  the  court  ruled  that  it  was  within  the  province  of  the  auditor 
to  pass  upon  that  question,  and  that  the  report  was  prima  facie 
evidence  of  the  facts  within  his  province  to  inquire  into. 

Now  what  does  this  objection  apply  to  ?  The  objection  is, 
that  the  auditor  expresses  an  opiinion  upon  a  question  of  law,  a 
question  which  it  is  for  the  jury  to  pass  upon;  but  in  looking  at 
the  report  we  find  it  is  not  open  to  that  objection.  The  auditor 
was  appointed  to  state  the  account  between  Cox  and  the  defend- 
ants, to  see  what  money  he  had  earned  under  his  contract  with 
the  defendants,  and  what  money  of  his  was  in  their  hands  to 
answer  his  drafts  upon  them;  to  see  if  the  balance  in  their 
hands,  after  deducting  a  sufficient  sum  to  pay  the  Fulton  Iron 
Foundry,  was  sufficient  to  pay  this  draft  of  the  plaintiffs.  He 
found  that  the  balance  was  sufficient,  and  reported,  in  the  lan- 
guage of  the  acceptance,  that  they  were  in  funds;  that  is,  in  the 
condition  indicated  by  the  acceptance  as  that  in  which  their  lia- 
bility to  the  plaintiffs  should  take  effect.    This  result  depended 
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opon  the  state  of  the  accoants  between  the  parties,  and  was  a 
matter  of  fact,  not  the  expression  of  an  opinion.  It  was  not  an 
index)endent  substantive  statement  of  fact,  but  the  result  of  the 
inquiry  which  he  was  directed  to  make  into  the  state  of  the  ao- 
counts,  and  so  was  within  his  province.  The  items  of  the  ao- 
count  from  which  this  result  was  drawn  were  submitted  at  the 

■ 

same  time  for  the  examination  of  all  parties,  by  which  the  coiv 
rectness  of  such  result  could  be  readily  tested. 

7.  Edward  Crane,  one  of  the  directors  of  the  company,  was 
a  witness  introduced  at  the  hearing  before  the  auditor,  and  at 
the  trial  in  court,  by  the  defendants,  and  Charles  E.  Parsons 
was  called  by  the  plaintiffs,  and  testified,  at  the  trial,  that  Crane 
had  testified  concerning  the  same  subject-matter,  on  another 
occasion,  in  a  certain  tnal  between  other  parties;  and  he  stated 
substantially  what  his  testimony  then  was.  The  defendants' 
counsel  objected  to  the  admissibility  of  this  testimony,  because 
the  witness  could  not  state  the  precise  words  used  by  Crane  on 
that  occasion,  and  because  the  plaintiffs'  counsel  had  not  inter- 
rogated Crane,  while  upon  the  stand,  as  to  whether  he  had  ever 
testified  differently  from  what  he  then  testified.  These  objee- 
tions  the  court  overruled,  and  we  think  very  properly.  This 
point  of  practice  is  weU  settled,  and  the  ruling  conforms  en- 
tirely to  tiie  practice  in  this  commonwealth.  Evidence  respect- 
ing the  testimony  of  a  deceased  witness,  to  which  the  counsel 
taking  this  exception  manifestly  referred,  stands  upon  quite 
other  grounds.  If  it  is  practicable  to  show  the  precise  words 
of  the  deceased  person,  so  as  to  give  his  own  testimony  exactly, 
then  it  is  competent,  otherwise  not:  1  Oreenl.  Ev.,  sees.  163, 
165.  But  the  present  case  depends  on  an  entirely  distinct  rule. 
It  is  substantially  an  impeachment  of  the  credibility  of  the  wit- 
ness. It  can  not  be  used  to  prove  the  facts  to  be  as  stated  by 
the  witness  on  the  previous  occasion;  but  merely  to  show  that 
he  then  gave  a  different  account  of  the  same  transaction.  This 
affects  the  value  of  his  testimony.  It  shows  he  has  made  a 
statement  conflicting  with  the  one  he  gives  at  the  trial.  If 
under  oath  on  the  prior  occasion,  the  evidence  against  his  cred- 
ibility is  so  much  the  stronger,  but  it  is  not  nccessarj  that  he 
should  have  been  sworn.  The  fact  that  he  has  stated  the  facts 
differently  shows  either  a  failure  of  memory,  that  he  has  for- 
gotten what  he  once  knew,  or  else  it  shows  a  want  of  integrity, 
and  either  way  it  impairs  the  value  of  his  testimony.  Bat  it  is 
no  evidence  whatever  that  the  facts  are  as  ho  formerly  stated; 
and  though  appeals  are  sometimes  made  to  a  juiy  that  it  is  so, 
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it  is  the  proTince  of  tlie  court  to  inform  them  tliat  it  is  not  bo. 
Ab  to  requiring  a  witness  to  be  asked,  vhile  testifying  in  chief, 
whether  he  has  ever  made  a  different  statement,  as  a  basis  foi 
afterwards  contradicting  him,  that  is  the  English  rule,  but  we 
have  always  adopted  a  different  rule.  After  it  has  been  shown, 
however,  that  the  witness  has  made  conflicting  statements,  he 
may  be  recalled  for  the  purpose  of  explaining  or  reconciling 
them. 

These  are  all  the  grounds  necessary  to  be  consideied.  The 
verdict  must  be  set  aside,  and  a  new  trial  had  in  this  court. 

Exceptions  sustained. 


Agsnt'8  Authobitt  cak  not  be  Estabubhed  bt  ms  Own  DaoLABATioinii 
Bee  Harker  v.  Dement,  62  Am.  Deo.  670. 

Admissions  of  Agent  as  Evidence  against  ms  Pbincifal:  See  note  to 
Moore  v.  Bettis,  63  Am.  Dec.  773,  where  this  subject  is  discosBed  at  length. 

Evidence  that  Gsnebal  Agent  Pbeyiously  Paid  Dbatts  drawn  oo  hii 
principal  docs  not  establish  the  fact  of  the  agent's  authority  to  accept  a  draft 
so  drawn:  Mvnroe  ▼.  Holmes^  6  Allen,  203,  citing  the  principal  case. 

Auditor  mat  Report  whether  Acceptor  op  Draft  sued  on  was  in  fonds 
or  not  at  a  particular  time:  Corbett  ▼.  Oreenlaw,  117  Mass.  174,  citing  tha 
principal  case. 

Impeaching  Witness  bt  Proof  of  Contradictort  Statements:  Sea 
Moore  v.  BeUia^  63  Am.  Dec.  771 ;  Stale  y.  Otorge,  49  Id.  392,  note  996;  dealy 
▼.  State,  44  Id.  641,  note  649,  where  other  cases  are  oollected.  A  witness 
may  be  discredited  by  proving  that  he  has  made  different  statements  at  other 
times,  without  asking  him  if  he  made  such  contradictory  statements:  Dof/  ▼. 
Stickney,  14  Allen,  260;  Byenon  ▼.  Abingion,  102  Mass.  631;  Blake  v.  Stod* 
dard,  107  Id.  112,  all  citing  the  principal  case. 

The  prenoipal  cajab  is  cited  in  Blaekmer  ▼.  Dams,  128  Mass.  641,  to  tha 
point  that  it  can  not  be  shown  by  eztrinsio  parol  evidence  how  a  ooiitnMt» 
when  made,  was  understood  by  the  parties. 


PfTRTiPS  V.  BbEWEB. 

[9  OuiBno,  890.] 

Whxrb  Pabot  n  hot  wiTHnr  Jubudiotion  of  Coubt  abb  a  bot  Sbbtbd 
with  process,  or  does  not  voluntarily  appear  and  answer  to  the  suit,  1^ 
himself  or  his  attorney,  the  judgment  can  not  be  enforced  against  him 
out  of  the  local  jurisdiction. 

Attorney's  Entry  of  his  General  Appearance  for  Defendant,  in  an 
action  against  a  partnership,  is  to  be  construed  as  an  appearance  for  the 
partners  as  partners,  and  not  as  an  appearance  for  the  partners  individa- 
ally,  severally,  and  personally,  so  as  to  make  a  judgment  against  tha 
partnership  in  that  action  binding  on  an  individual  partner  in  anothsr 
jurisdiction,  by  whom  the  appearance  was  not  authorised. 
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Ih  Suit  aoainbt  Pabtnsrnship,  Pabtnxr  not  Sbrved  with  procera,  and 
not  within  the  jurisdiction  of  the  coart,  is  not  bound  by  the  judgment, 
even  thongh  the  statute  of  the  state  wheie  it  is  rendered  provides  that 
■ervioe  upon  the  partner  within  the  state  shall  be  sufficient.  The  stat- 
ute of  a  state  can  not  give  its  courts  jurisdiction  over  persons  not  within 
its  limits  nor  subject  to  its  laws. 

PisniXB  UAB  Ko  IxPLiKD  PowBK  TO  Entsb  Appbabahob  in  a  suit,  except 
for  the  partnership. 

Debt.  The  snit  in  equity  referred  to  in  the  opinion  was  a 
fiiiit  brought  in  the  supreme  court  of  Connecticut  by  Hugh  B. 
Kendall  against  these  plaintiffs  and  defendants  to  foreclose  a 
mortgage  given  to  him  by  the  New  England  Carpet  Company. 
By  the  decree  in  that  suit  it  was  ordered  and  decreed  that,  un- 
less the  debts  due  to  Kendall  under  his  mortgage  should  be 
paid  within  a  certain  time,  either  by  the  plaintifis  or  defendants 
in  this  snit,  they  should  be  forever  barred  and  foreclosed  of  all 
equity  of  redemption  in  the  property  mortgaged.  The  other 
facts  appear  from  the  opinion. 


^.  Sohier,  for  the  plaintiffs. 
•T.  P.  FtUnam^  for  the  defendant  Brewer. 

By  Court,  Flktcheb,  J.  This  is  an  action  of  debt,  founded 
on  two  alleged  judgments,  purporting  to  have  been  rendered  in 
the  counly  court  of  the  county  of  Hartford  and  state  of  Con- 
necticut, in  favor  of  the  plaintiffs,  against  the  defendant 
Brewer,  and  one  Elbridge  O.  Boberts,  of  the  city  and  state  of 
Kew  York,  and  Charles  L.  Boberts,  of  Simsbury,  in  the  said 
«tate  of  Connecticut.  The  writ  also  contains  counts  upon  a 
note  and  an  account  which  were  the  original  causes  of  action 
upon  which  said  judgments  were  rendered.  The  case  is  sub- 
mitted to  the  court  on  an  agreed  statement  of  facts. 

The  present  suit  proceeds  against  Brewer  alone,  and  the  de- 
fense is  made  by  him  alone,  the  process  not  having  been  served 
on  the  other  persons  named  in  the  judgments.  The  judgments 
were  rendered  in  March,  1840.  By  the  original  writs  in  the 
<;ases  in  which  said  judgments  were  rendered,  it  appears  that  the 
defendant  and  Charles  L.  Boberts  and  Elbridge  G.  Boberts 
were  declared  against  as  partners,  under  the  name  and  firm  of 
the  New  England  Carpet  Company;  but  by  the  return  of  the 
officer,  it  appears  that  service  was  made  upon  Charles  L« 
Boberts  only,  and  not  upon  the  defendant  nor  the  said  Elbiidge 
O.  Boberts,  who  were  neither  of  them  even  inhabitants  of  or 
residents  in  said  state  of  Connecticut.    The  defendant  Brewes 
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was  an  inhabitant  and  resident  of  Massachusetts,  and  E.  G. 
Roberts  was  an  inhabitant  and  resident  of  the  city  of  New  York, 
and  Charles  L.  Roberts  was  an  inhabitant  and  resident  of  the 
state  of  Connecticut,  and  was  the  managing  partner;  and  all 
the  partners  signed  and  published  a  notice  that  he  was  the  gen- 
eral agent  of  the  firm. 

The  writs  in  the  suits  in  which  the  judgments  were  rendered 
were  served  on  Charles  L.  Roberts,  but  were  not  served  on  this 
defendant,  Brewer,  nor  on  E.  G.  Roberts;  but  it  is  not  neces- 
sary to  refer  to  the  latter,  as  this  suit  is  against  Brewer  alone. 

Upon  the  entry  of  the  suits  in  the  county  court  of  Connec- 
ticut, the  initials  of  Thomas  C.  Perkins,  an  attorney  at  law, 
were  entered  upon  the  writ  and  docket,  to  indicate  that  he  ap- 
peared for  the  defendants  in  the  mode  in  which  it  was  usual  to 
enter  the  appearance  of  attorneys  for  parties.  What  is  the 
legal  effect  of  such  an  appearance  upon  the  defendant  Brewer? 
is  one  of  the  questions  raised  and  discussed  in  the  present  case. 
The  appearance  of  the  attorney  Perkins  was  thus  entered, 
upon  the  application  of  Charles  L.  Roberts,  who  was  an  inhab- 
itant of  Connecticut,  and  had  been  duly  served  with  process. 
Perkins  testified  that  he  had  no  communication  with  Brewer  in 
regard  to  the  suit,  and  had  no  authority  from  him  to  appear  for 
him.  The  records  of  the  cases,  as  extended,  did  not  show  any 
appearance. 

It  is  maintained  on  the  part  of  the  defendant  Brewer,  that 
these  judgments  can  not  be  enforced  against  him  in  this  common- 
wealth, for  the  reason  that  the  court  rendering  the  judgments 
had  no  jurisdiction  over  him;  because,  as  he  says,  he  was  not 
within  their  jurisdiction,  was  not  served  with  process,  did  not 
appear  or  authorize  any  one  to  appear  for  him,  and  therefore, 
that  these  judgments  have  no  force  against  him  in  this  common- 
wealth. This  presents  the  first  and  principal  question  in  the 
present  case. 

For  the  plaintiffs  it  is  insisted,  in  the  first  place,  that  the 
records  of  the  judgments  of  the  court  in  Connecticut  are  con- 
clusive. 

But  it  is  a  matter  now  too  well  settled  to  admit  of  discussion, 
that  when  a  party  is  not  within  the  jurisdiction  of  the  court, 
and  is  not  served  vnih  process,  and  does  not  voluntarily  appear 
and  answer  to  the  suit  by  himself  or  his  attorney,  the  judgment 
can  not  be  enforced  against  him  out  of  the  local  jurisdiction. 
This  point  has  been  fully  and  repeatedly  decided  by  this  court, 
and  since  the  institution  of  this  suit  has  been  directly  adjudged 
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bj  the  supreme  court  of  the  United  States:  UArcy  y.  Ketchum^ 
11  How.  165. 

That  case  is  in  principle  precisely  like  the  present,  and  f  uUj 
sustains  the  position  taken  in  behalf  of  the  defendants. 

Next,  it  is  said  for  the  plaintiffs  that  the  record  of  the  appear- 
ance in  the  suits  in  Connecticut  is  conclusiye  to  bind  the  defend- 
ant Brewer.  As  it  appears  by  the  records  that  Brewer  was  not 
served  with  process,  he  can  not  therefore  be  bound  by  the 
judgments,  unless  he  is  bound  by  the  appearance. 

The  records,  as  extended,  do  not  show  any  appearance.  But 
suppose  it  to  be  competent  to  prove,  by  the  initials  of  the  at- 
torney entered  on  the  writs  and  docket,  and  other  testimony 
distinct  from  the  records,  that  the  attorney  Thomas  0.  Perkins 
intended  to  enter  a  general  appearance,  still  it  would  amount  to 
nothing  more  than  a  general  appearance  for  the  partners  as  part- 
ners, and  for  the  purpose  of  defending  the  action  against  the  part- 
nership, and  it  would  not  be  construed  to  be  an  appearance  for 
the  partners  individually,  severally,  and  personally,  or  for  any 
other  purpose  than  to  defend  that  suit  against  the  partnership. 
An  appearance  might  be  entered  to  prevent  any  judgment  against 
the  partners  as  partners,  or  to  prevent  any  levy  on  partnership 
property,  or  on  funds  in  the  hands  of  trustees,  or  to  defend 
against  proceedings  in  the  nature  of  proceedings  in  rem  against 
partnership  property,  or  for  other  similar  purposes.  That  is, 
the  appearance  might  be  to  protect  rights  and  interests  of  the 
partnership,  so  far  as  involved  in  those  suits,  and  so  far  as  the 
court  had  jurisdiction  over  such  rights  and  interests;  but  not  to 
bind  the  persons  or  property  of  the  individual  partners,  except 
BO  far  as  they  were  necessarily  bound  in  those  suits.  There  is 
nothing  in  the  case  to  show  any  appearance  for  this  defendant 
BO  as  to  render  the  judgments  binding  upon  him  individually  in 
this  commonwealth. 

It  is  further  insisted  on,  in  behalf  of  the  plaintiffs,  that  it 
appears  by  the  statute  of  Connecticut  that  the  service  on  Roberts 
was  sufficient  by  the  lex  loci,  and  that  the  courts  of  Massachu- 
setts should  uphold  that  jurisdiction,  unless  contrary  to  natural 
justice. 

But  the  statute  of  Connecticut  could  not  give  its  courts  juris- 
diction over  persons  not  vrithin  its  limits,  and  not  subject  to  its 
laws.  Property  found  in  that  state  may  be  liable  to  be  taken 
upon  a  judgment  rendered  upon  such  a  service.  So  in  this 
commonwealth  an  attachment  of  property  found  here,  of  a 
person  not  within  this  conunon wealth,  may  be  followed  up  by  a 


60  Phelps  v.  Brewer.  [M 

judgment  and  execution,  and  the  property  taken  in  satisfaction. 
But  in  such  case  the  property  only  can  be  made  subject  to  the 
jurisdiction  so  as  to  render  the  judgment  binding  as  a  proceed- 
ing in  rem,  but  it  would  not  be  allowed  to  operate  in  personam 
in  the  courts  of  other  states. 

A  statute  of  New  York  proTides  that  a  judgment  may  be  ren- 
dered against  several  joint  debtors,  when  one  only  is  brought 
into  court  on  process.  Yet  it  was  decided  by  the  supreme  court 
of  the  United  States,  in  the  case  of  D'Arcy  v.  Ketchum,  before 
referred  to,  that  where  a  judgment  was  given  in  New  York 
against  two  partners,  one  of  whom  resided  in  Louisiana,  and 
was  never  served  with  process,  an  action  could  not  be  main- 
tained on  that  judgment  in  Louisiana,  against  the  partnei 
residing  in  that  state.  * 

Where  there  are  so  many  distinct  jurisdictions,  and  so  many 
individuals  living  in  one  state,  having  business  or  transactions 
in  another  or  other  states,  it  would  be  most  dangerous  to  hold 
a  man  bound  by  a  judgment  in  a  suit  where  no  process  had 
been  served  on  him,  and  where  he  was  not  within  the  jurisdic- 
tion of  the  court. 

Another  ground  taken  l^  the  counsel  for  the  plaintifffl  is,  that 
if  the  appearance  of  Thomas  0.  Perkins,  the  attorney,  was 
entered  in  pursuance  of  a  request  of  0.  L.  Roberts,  as  a  general 
appearance,  that  Roberts,  either  by  force  of  his  general  power 
as  a  partner,  or  as  the  agent  and  managing  partner,  of  which 
public  notice  was  given,  had  authority  to  make  an  appearance 
generally  for  the  defendants;  and  that  so  it  was  an  appearance 
for  Brewer,  one  of  the  partners,  so  that  the  judgments  bind 
him  individually  and  severally,  and  that  the  present  action, 
therefore,  upon  them  may  be  maintained  against  them. 

There  is  much  discussion  in  the  books,  and  some  conflict  of 
decisions,  as  to  the  power  of  one  partner  to  enter  an  appearance 
for  his  copartners  in  suits  at  law,  or  to  bind  them  by  submission 
to  arbitration,  or  to  confess  judgment  for  them.  But  it  is  not 
necessary  to  go  into  a  consideration  of  the  authorities  on  these 
subjects,  or  to  endeavor  to  ascertain  what,  upon  the  whole,  is 
the  established  doctrine  in  regard  to  these  several  points. 

The  merits  of  this  case  would  not  be  at  all  affected  by  assum- 
ing that  Charles  L.  Roberts  had  authority,  either  by  virtue  of 
his  general  authority  as  partner  or  by  the  authority  conferred 
on  him  as  the  agent  of  the  firm,  to  enter  an  appearance  in  the 
suits  in  Connecticut,  to  defend  the  rights  and  property  of  the 
partnership,  so  far  as  they  were  involved  in  those  suits.    It 
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would  not  oome  at  all  within  the  scope  and  purpose  of  such 
aothoiily  to  enter  an  appearance  for  this  defendant  Brewer^ 
for  another  and  distinct  purpose  and  object,  so  as  to  give  the 
oonrt  a  jurisdiction  over  him  individually,  which  they  otherwise 
would  not  have,  and  thus  give  their  judgments  a  greater  force 
and  effect  against  this  defendant  personally  than  they  would  have 
without  such  appearance.  No  such  authority  would  be  implied 
as  neoeasary  for  the  interests  of  the  firm,  and  still  less  as  neo- 
essazy  for  the  interests  of  the  individual  partners. 

Supposing,  therefore,  that  the  appearance  of  Perkins  was 
general,  and  supposing,  also — a  fact  which  is  not  shown  by  his 
testimony — ^that  he  intended  to  enter  a  general  appearance,  it  is 
dear  that  he  had  no  authority  from  Brewer,  the  defendant,  per* 
sonally,  but  acted  by  the  request  of  Roberts  alone;  and  there- 
fore the  appearance  must  be  regarded  as  such  a  one  as  Rob- 
erts had  power  to  make  for  the  firm  or  partnership  only,  and  to 
defend  their  partnership  properly  and  rights,  and  not  to  bind 
the  individuals  who  were  not  within  the  jurisdiction  and  had 
not  been  served  with  process. 

The  court  having  come  to  the  conclusion  that,  even  during 
the  continuance  of  the  partnership,  Roberts  had  no  right  to- 
enter  an  appearance  for  Brewer  individually,  so  as  to  give  the 
court  jurisdiction  over  him  personally  and  individually,  it  is 
not  necessary  to  determine  whether  or  not  the  partnership  was 
dissolved. 

It  was  said  by  the  counsel  for  the  plaintiffs,  that,  though  the 
defendant  was  not  served  with  process  in  the  suits  in  Connecti- 
cut, yet  that  he  had,  in  some  way,  knowledge  of  the  pendency 
of  the  suits,  and  was  within  the  limits  of  that  state  at  some  time 
while  the  suits  were  pending.  But  these  facts  can  not  affect 
the  principles  upon  which  the  decision  of  this  case  depends. 

The  only  remaining  question  is  as  to  the  plaintiffs'  right  to 
a  judgment  against  the  defendant  on  the  original  causes  of 
action,  on  which  the  suits  in  Connecticut  were  founded. 

To  maintain  the  present  suit  on  these  causes  of  action  it  must 
be  assumed  that  Brewer,  the  present  defendant,  stands  wholly 
unaffected  by  the  judgments,  and  that  these  original  causes  of 
action  are  not  merged  in  them,  but  remain  good  as  against  him. 

But  any  suit  on  these  original  causes  of  action  is  very  clearly 
barred  by  the  statute  of  limitations.  The  causes  of  action  ac- 
crued in  1837  or  1838.  The  plaintiffs  were  under  no  disability, 
and  were  not  within  the  exception  of  persons  beyond  sea.  The 
bar,  therefore,  took  effect  in  six  years  from  the  time  the  causes 
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of  action  accrued,  which  waa  more  than  six  yean  before  the 
commencement  of  this  suit. 

It  was  urged,  in  the  argument  for  the  plaintifb,  that  the  op- 
eration of  the  statute  of  limitations  was  prevented  bj  the  pro- 
ceedings in  the  suit  in  equity.  But  the  decree  in  that  suit  was 
in  1840,  more  than  six  years  before  this  action  was  instituted. 
The  court  axe  unable  to  see  how  any  new  promise,  on  the  part 
of  the  defendant  Brewer,  can  be  implied  from  anything  in  the 
proceedings  on  the  decree  in  equity;  but  if  such  new  promise 
could  be  so  implied,  any  suit  upon  it  was  barred  by  the  statute 
of  limitation  before  the  present  stiit  was  commenced. 

Judgment  for  the  defendants. 

JiTDGMBNT  OF  CoURT  WhIOH  HAS  No  JUBIBDICTION  IS  VoiO:  See  Lov^Of 

V,  Albee,  54  Am.  Deo.  &30,  note  633;  Jiogen  y.  Evans,  52  Id.  300,  note  392, 
whoi-e  other  cases  are  collected. 

Jurisdiction  of  Stats  Courts  is  Limitsd  bt  Statk  Lines:  See  Love>- 
Joy  V.  Albee,  54  Am.  Dec.  630,  note  633;  Ewer  v.  Coffin,  48  Id.  587,  note  589, 
where  other  cases  are  collected.  Courts  of  a  state  have  no  jurisdiction  over 
a  party  not  within  its  jurisdiction,  and  not  there  served  with  process:  Mowry 
V.  Chaat,  100  Mass.  85,  citing  the  principal  case. 

Defendant  Called  on  to  Answer  to  Judgment  rendered  against  him 
in  the  court  of  another  state  may  prove  any  fact  tending  to  show  that  such 
court  had  no  jurisdiction  over  him  so  as  to  give  effect  to  such  judgment: 
CarUion  v.  Blckford,  13  Gray,  59G,  citing  the  principal  case.  He  may  contro- 
vert any  and  all  facts  upon  which  such  judgment  purports  to  be  founded: 
City  of  Salem  v.  Eastern  /?.  B,  Co,,  98  Mass.  448,  citing  the  principal  case. 

Appearance  of  Attorney:  See  BoseUua  t.  DelaehaUe,  52  Am.  Dec  597» 
note  599,  where  other  cases  are  collected. 


Gleason  v.  Smith. 

[9  OasBzao,4M.] 
Quantum  Meruit  under  Special  Contract. — Where  a  party  to  a  con- 
tract for  building  a  dam,  acting  in  good  faith  and  intending  to  fulfill  his 
contract,  unintentionally  fails  in  some  particulars  to  perform  it,  he  may 
recover  from  the  other  party  to  the  contract  so  much  aa  the  labor  and 
materials  are  worth  to  the  latter,  deducting  from  the  contract  price  so 
much  as  the  dam  built  by  him  is  worth  less  than  the  dam  contracted  for. 

Debt  on  a  sealed  contract  entered  into  by  the  plaintiff  with 
the  defendants  to  build  for  them  a  dam  according  to  the  specifi- 
cations and  terms  thereof.  There  was  a  second  count  upon  a 
quantum  meruit  and  quantum  valebant  for  the  work  done  and 
materials  furnished  in  building  the  dam.  There  was  evidence 
that  the  plaintiff,  although  he  built  a  dam,  had  failed  to  fulfill 
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the  coutiBcL    The  juiy  found  for  the  plaintiff.    The-other  facta 
appear  from  the  opinion. 

8.  W.  Bawerman,  for  the  phdntiff. 

H.  L.  Dawe9»  for  the  defendants. 

By  Court,  Dkwet,  J.  This  case  doesnotdiffer  from  thecases 
that  haTe  been  so  frequently  before  the  court,  in  which  it  has 
been  held  that  a  strict  liteial  fulfillment  of  a  building  contract 
was  not  a  condition  precedent  to  a  recovery  upon  the  contract. 
In  terms,  the  last  payment  was  to  be  made  when  the  work  wa& 
completed,  but  that  does  not  take  the  case  out  of  the  rule,  and 
where  the  parly  has  acted  in  good  faith,  and  has  unintentionallj 
failed,  in  some  particulars,  to  perform  the  contract,  he  may  yei 
recover  for  his  services,  deducting  therefrom  such  sums  as  will 
folly  indemnify  the  other  party  for  any  deficiency  in  the  work. 
The  only  question  in  this  case,  as  it  seems  to  us,  is  as  to  the 
proper  rule  for  assessing  damages. 

It  is  not  that  the  juiy  are  to  give  what  the  building  is  worth 
to  the  owner,  for  that  would  be  to  disregard  the  contract.  The 
rule,  as  stated  in  our  earliest  reported  case  on  this  subject,  waa 
in  terms  like  those  stated  by  the  presiding  judge  upon  the  trial 
of  this  case.  The  first  position  stated  by  the  court,  that  the 
plaintiff  was  to  recover  of  the  defendants  so  much  as  the  work 
aud  labor  were  worth  to  the  defendants,  would  have  been  erro- 
DeouB  if  standing  alone,  but  it  was  qualified  by  the  mode  in 
which  the  jury  were  directed  to  arrive  at  that  result,  namely, 
by  deducting  from  the  contract  price  so  much  as  the  dam  built 
'  by  him  was  worth  less  than  the  dam  contracted  for. 

The  rule  for  making  the  deduction  from  the  contract  price  fox 
the  deficiency  in  the  work  has  been  sometimes  stated  in  anothei 
form,  that  the  juiy  would  take,  as  the  basis  of  the  calculation, 
the  contract  price,  and  deduct  from  that  sum  such  an  amoimt 
as  would  be  required  to  be  paid  to  complete  the  work  according 
to  the  contract,  as  was  done  in  Snow  v.  Ware,  13  Met.  42,  and 
SmUk  V.  First  Congregational  Meeting  House  in  Lowell,  8  Pick. 
178. 

Probably  the  result  would  be  much  the  same  under  either  of 
these  rules.  In  many  cases  the  latter  rule  would  not  be 
adapted  to  the  case,  as  where  the  building  was  wholly  finished, 
but  there  was  some  small  departure  from  the  contract  in  some 
of  the  details;  there  the  rule  must  be  to  deduct  so  much  from 
the  contract  price  as  the  work  was  worth  less  to  the  owner. 

On  the  other  hand,  where  the  omission  was  in  a  failure  to 
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complete  tbe  work,  and  Buob  defeot  was  capable  of  being  sap- 
plied  hj  additional  expenditoie  of  labor  or  materials^  the 
proper  role  would  seem  to  be  to  deduct  such  sum  as  would 
cover  all  future  expenses  necessary  to  complete  the  work  ao> 
cording  to  the  contract.  What  these  deficiences  from  the  con- 
tract were  in  the  present  case  does  not  distinctly  appear  in  the 
bill  of  exceptions. 

So  far  as  the  case  is  stated,  the  ruling,  in  the  form  it  was 
given,  is  not  open  to  the  exceptions  taken. 

Judgment  on  the  verdict 

QuAirruM  MsRurr  uvdbb  Special  Contract:  See  McKinney  v.  SpHmger^ 
04  Am.  Dec.  470,  note  479,  where  numerous  other  cases  are  collected.  A 
party  may  recover  what  labor  and  materials  furnished  by  him  are  worth,  al- 
though he  may  not  have  oom|>lied  with  the  stipulations  of  the  contract; 
Thomp&on  v.  Purcdl^  10  Allen,  428,  citing  the  principal  case.  But  to  an  in- 
struction that  a  plaintiff  may  recover  what  his  work  and  materials  are  worth 
must  be  added  that  the  jury  shall  deduct  from  the  contract  price  so  much  aa 
the  work  done  is  worth  less  than  the  work  contracted  for:  Feosie  v.  Homnar^ 
11  Gray,  3d8.  The  difference  or  defidenoy  is  ordinarily  the  measore  of  dam- 
ages in  such  a  ease:  MwiUm  v.  McOwen^  103  Mass.  691: 


JaOESON   V.  PiXLET. 

£0  OUSBZHO,  4flO.] 

Defxndamt  in  Tbovxb  18  NOT  EsTOPPKD  from  showing  that  he  was  not  in 
fact  in  the  possession  and  control  of  the  property  at  the  time  of  the  de- 
mand, although  at  that  time  he  induced  the  plaintiff  to  believe  the  con- 
trary. 

Tboveb  to  recover  the  value  of  a  pair  of  horses.  The  defend- 
ant pleaded  the  general  issue,  and  filed  a  specification  of  defense 
that  he  never  owned  the  horses  and  never  had  the  control  or 
possession  of  them,  but  that  they  belonged  to  his  son  John  Fix- 
ley.  The  plaintiff  offered  evidence  to  show  that  when  he  called 
upon  the  defendant  to  demand  the  horses,  the  defendant  told 
him  that  he  had  bought  the  horses  and  paid  for  them,  and  no 
man  could  have  them.  The  defendant  introduced  testimony  to 
prove  that  at  the  time  of  the  plaintiff's  demand  tbe  horses  were 
the  property  and  in  the  control  and  possession  of  his  son  John, 
and  that  they  were  not  the  property  nor  in  the  possessiou  of  the 
defendant.  The  plaintiff  requested  tbe  judge  to  instruct  the 
jury  that  if  the  defendant  was  in  any  way  apparently  concerned 
in  the  detention  when  applied  to  for  tbe  restoration  of  the 
horses,  and  by  his  answer  induced  tbe  plaintiff  to  believe  that 
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he  had  ilie  possesflionand  power  to  deHver  ibemnp,  and  lefased 
to  do  BOy  and  the  plaintiff  was  thereby  induced  to  sne  him,  he 
could  not  defend  on  the  ground  that  he  had  not»  when  applied 
to,  the  control  and  disposition  of  the  horses.  The  judge  refused 
to  giye  such  instruction,  but  instructed  them  that  this  would 
not  in  law  estop  the  defendant  from  showing  that  he  was  not  in 
fact  concerned  in  their  detention,  and  bad  not  the  control  and 
possession  of  the  horses  at  the  time  of  the  demand.  There  was 
a  Tordict  for  the  defendant,  and  the  plaintiff  filed  his  excep- 
tions. 

if.  WUcox,  for  the  plaintiff. 

/.  Sumner,  for  the  defendant. 

By  CouBT.  The  question  of  couTcrsion  was  a  question  of  fact 
for  the  jury,  and  as  such  it  was  left  to  them  on  the  evidence. 
The  fact  that  the  defendant  said,  in  the  first  instance,  that  the 
horses  were  his,  and  that  he  bought  them  and  had  the  posses- 
sion and  control  of  them,  was  strong  eyidence  against  him,  but 
it  was  not  conclusive;  and  the  court  could  not,  therefore,  charge, 
as  matter  of  law,  that  it  was. 

Exceptions  overruled. 

Admissions  Which  have  been  Acted  ufon  bt  Othebs  abb  Oonclv- 
irvB  against  the  party  making  them,  and  will  bar  every  attempt  to  erect  a 
defeoae  upon  their  alleged  falsity:  Mc Mohan  ▼.  AfcMahan,  53  Am.  Dec.  481, 
note  487,  where  other  cases  are  collected.  But  where  admissions  or  declara- 
tions have  not  been  acted  upon  by  others,  nor  been  productive  of  injury  to 
them,  the  party  making  them  is  not  precluded  from  showing  the  truth  to  be 
to  the  oontnury :  Carter  v.  Darby,  50  Id.  156.  And  see  note  to  Dezell  v.  OiUH 
S8  Id.  681,  where  this  subject  is  discussed. 


Stearns  v.  Hendebsass. 

{0  Oorania,  497.] 

AnvntSB  and  Sxclusivb  Possession  fob  Twenty  Yeabs  is  Good  Bab  to 
ft  writ  of  entiy,  although  the  demandant's  title  may  have  been  derived 
throogh  mesne  conveyances  from  the  tenant. 

Terant  in  Wbit  of  Entbt  is  not  Ebtofped  bt  his  Covbnant  or  Wab- 
blabtt  in  ft  deed  to  his  grantee,  to  whom  he  conveyed  a  good  title,  from 
setting  np  a  subsequent  title  acquired  by  disseisin. 

Dbolabation  of  Qbantee  of  Land  Made  Mobe  than  Twenty  Yeabs 
before  the  commencement  of  an  action  for  the  recoveiy  of  the  land,  whers 
the  defense  relied  on  is  an  adverse  and  exclusive  possession  for  a  period 
soffident  to  constitnte  a  bar  under  the  statute  of  limitations,  that  tbt 
SBtfans  title  to  the  premises  was,  at  the  date  of  such  declaration,  in  ths 
▲■.  Dao.  YoL,  LVn— 5 
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tenant  in  suoh  action,  is  admissible  in  evideaoe  upon  the  qaeetion  of  ad- 
Terse  possession  in  the  tenant  under  a  claim  of  right.  Bnt  declarations 
of  snch  grantee,  made  after  his  insolvency  and  the  conveyance  of  his 
interest  in  the  premises  to  an  assignee,  and  after  twenty  yean'  adTerse 
possession  by  the  tenant,  are  not  admissible. 

Wbtt  of  entry.  The  decIarationB  made  by  Blake  in  1826» 
referred  to  in  the  opinion,  and  which  were  admitted  on  the 
trial,  were  to  the  effect  that  the  entire  title  to  the  premises,  at 
the  time  of  the  declarations,  was  in  Hendersass,  and  expressly 
disavowing  any  title  in  himself.  The  jury  found  a  yerdiot  for 
the  tenant.    The  other  facts  are  stated  in  the  opinion. 

J.  T.  and  T.  Eobinson,  for  the  demandant. 
W.  Porter,  for  the  tenant. 

By  Court,  Dewet,  J.  The  demandant  derives  title  under  a 
conveyance  from  the  tenant,  of  date  of  April  2, 1826,  to  Harvej 
Blake,  and  a  conveyance  by  the  assignee  of  the  grantee,  Blake, 
who  was  authorized  to  convey  all  his  right  and  title  in  the  de- 
manded premises.       '. 

The  documentary  evidence  establishes  a  good  title  in  Blake, 
the  insolvent,  in  April,  1826,  and  the  further  question  is,  whether 
such  title  has  been  defeated  or  lost. 

The  tenant,  in  his  defense,  relies  upon  a  subsequent  title  ao- 
quired  by  disseisin.  To  sustain  this  he  shows  those  acts  of  open, 
notorious,  exclusive,  adverse  possession,  for  a  period  of  more 
than  twenty  years,  which  would  be  amply  sufficient,  in  ordinary 
cases,  to  establish  such  adverse  possession  as  under  our  statutes 
would  bar  a  writ  of  entry  to  recover  the  same. 

It  is  then  insisted  by  the  demandant,  that  from  the  peculiar 
relation  in  which  the  tenant  stands  as  to  this  title,  he  can  not 
set  up  the  defense  of  an  adverse^possession,  to  defeat  the  same. 
In  other  words,  that,  having  been  the  grantor  of  the  premises 
to  Blake,  in  1826,  he  is  estopped  from  denying  the  title  of  Blake 
or  those  claiming  under  him. 

The  first  error  of  this  position  or  ground  estoppel  is,  that  it 
assumes  what  is  not  in  fact  true.  The  proposed  defense  does 
not  impeach  the  deed  to  Blake.  It  admits  its  full  force  and 
effect  as  a  valid  deed.  It  concedes  that,  at  its  date,  a  good  title 
passed  to  the  grantee  by  virtue  of  it.  The  whole  foundation  of 
the  defense  rests  upon  an  after-acquired  title  by  the  tenant,  or 
subsequent  acts  divesting  the  grantor  of  his  interest  in  the 
premises.  Full  effect  is  given  to  the  deed  of  the  tenant  to  Blake, 
when  it  is  held  to  vest  the  absolute  title  in  Blake  at  its  delivery. 
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tnd  itiat  it  eetops  the  tenant  from  setting  up  any  other  title  as 
then  held  adyerselj.  The  grantor,  in  such  case,  may  show  a 
sabeeqnently  acquired  title  from  his  grantee,  and  it  is  no  answer 
to  an  alleged  disseisin,  or  a  bar  bj  mrae  than  twenty  years'  ad* 
Terse  possession,  that  the  disseisor,  previous  to  his  entry  and 
the  commencement  of  his  adverse  possession,  fully  acknowledged 
the  title  of  the  disseisee.  Such  was  the  case  of  Sumner  ▼.  Stevens^ 
6  Met.  837;  Barker  t.  Salnum,  2  Id.  32. 

All  that  is  necessary  to  be  shown  is  an  ftdyerse  and  exclusive 
possession  of  twenty  years,  and  this  being  shown  constitutes  a 
good  defense  to  the  action  The  act,  in  such  a  case  as  the 
present,  must  be  clear  and  unequivocal,  as  a  possession  claiming 
title  adverse  to  the  true  owner,  but  if  shown,  it  is  a  good  bar  to 
an  action  by  him  who  has  only  a  good  paper  title. 

Secondly,  it  is  urged  that  the  covenants  of  warranty  in  the 
deed  of  the  tenant  to  Blake  estop  him  from  setting  up  this  de- 
fense, and  that  they  may  be  relied  on  as  a  rebutter,  to  avoid 
circuity  of  action. 

The  principle  of  rebutter  is  one  of  frequent  application,  and 
in  proper  cases  is  to  be  allowed  as  a  good  bar. 

Thus  if  A.  by  his  deed  conveys  to  B.  land,  with  covenants  of 
warranty,  not  having  in  fact  the  title,  but  subsequently  acquires 
the  title,  such  subsequently  acquired  title  inures  to  the  benefit 
of  B.,  the  grantee,  by  reason  of  the  covenants  of  warranty  of  A. 

But  it  will  readily  be  perceived  that  the  foundation  of  this 
rule  rests  upon  the  fact  the  party  thus  conveying  with  warranty 
had  not  the  title  he  professed  to  convey,  and  was  liable  there- 
for on  his  warranty.  But  such  was  not  the  case  here.  It  was 
a  good  title  that  was  conveyed,  and  there  was  no  breach  of  any 
covenant,  and  of  course  no  ground  for  estoppel  against  the 
tenant  by  reason  of  his  covenant  with  warranty. 

2.  As  to  the  objection  to  the  admission  of  the  declarations  of 
Blake,  in  June,  1826,  that  they  were  inadmissible  because  they 
tend  to  invalidate  the  deed  under  which  he  then  held,  and  for 
the  further  reason  that  their  admission  is  in  violation  of  the 
rule  which  excludes  parol  testimony  offered  to  contradict  written 
documents,  these  grounds  are,  in  the  opinion  of  the  court,  un- 
tenable. The  declarations  of  Blake  offered  in  evidence  apply 
to  a  period  after  the  making  of  the  deed  to  him.  The  title  may 
have  been  in  him  at  the  date  of  the  deed,  and  yet  it  may  be 
true  that,  at  the  date  of  these  admissions,  three  months  after, 
he  had  relinquished  all  claim,  and  yielded  to  the  tenant,  dis- 
)  %vowing  any  title  in  himself.    It  was  certainly  competent  evi« 
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denoe  as  bearing  upon  fhe  question  of  adTerae  possessioii  in  ihe 
tenant,  under  a  claim  of  right.  It  tended  to  establish  snoh  ad- 
Terse  possession  with  the  knowledge  of  Blalce*  and  to  show  hia 
acqtdescenoe  in  such  adTerse  claim. 

8.  The  further  ruling  of  the  court,  excluding  the  dedaiations 
of  Blake,  after  twenty  years'  adverse  possession,  and  after  he 
had  become  the  subject  of  proceedings  in  insolvency,  and  his 
interest  passed  to  an  assignee,  was  also  correct. 

The  result  is,  that  all  the  exceptions  are  overruled. 

Judgment  for  the  tenant. 

DiBHiTOER'g  Right  oy  Entry  is  Bakrkd  bt  Limitation,  when  the  dii- 
uaaon  have  held  the  premiBes  by  a  oontinoal  diaeeiain  for  twenty  yean; 
School  District  v.  Benwn,  52  Am.  Deo.  618. 

What  Conrtxtutes  Adtebsb  Possession:  See  Moody  ▼.  fTemmg,  48  Am. 
Deo.  210,  note  216;  Wright  ▼.  Ouier,  36  Id.  108,  note  115,  where  other  oaeea 
are  collected;  Dikefnan  v.  Farfish^  47  Id.  456,  note  465^  where  other  oaaee  are 
ooUeoted. 

Obanteb  in  Deed  is  not  Estopped  from  claiming  title  under  anothw 
oonyeyanoe:  Cfaaey'a  Leaaee  ▼.  Inloea,  39  Am.  Dec.  658,  note  686. 

Obantob  mat  Disseise  his  Grantee:  Johnson  ▼.  Btan^  110  Mass.  271) 
Sherman  ▼•  JTcme,  46  K.  Y.  Snpr.  Ct.  327,  both  citing  the  principal 
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BoiCA  Fn>B  Sale  or  Ajll  Pabtnebship  Effects  Made  bt  One  Pabtneb 
to  another,  at  the  diBsolntion  of  the  partnership,  is  valid,  and  the  prop- 
erty so  sold  becomes  the  separate  estate  of  the  purchaser,  althongh  the 
firm  and  both  partners  are  at  the  time  insolvent. 

Sepabate  Estate  of  Pabtnebs  must  be  Fibst  Distbibuted  to  Sepabatb 
Cbeditobs,  under  the  Massachusetts  statute,  although  there  may  be  no 
solyent  partner  and  no  joint  estate  to  which  the  joint  creditors  can  resort. 

PrnrioN  to  this  court  to  reTerse  an  order  of  distribution 
made  by  Lawrence,  a  commissioner  of  insolvency  on  the  estate 
of  William  W.  Gardner,  an  insolvent  debtor.  The  case  was 
referred  to  a  master,  who  made  a  report,  to  which  reference  is 
made  in  the  opinion.  The  commissioner  of  insolvency  ordered 
that  the  separate  creditors  of  Gardner  should  be  paid  in  full 
from  his  estate  and  that  the  balance  remaining  should  be  dis- 
tributed to  the  joint  creditors  of  the  firm  of  Shaw  &  Gardner. 
The  petitioners  were  creditors  of  the  firm  of  Shaw  &  Gardner, 
and  had  proved  their  claim  against  Gardner's  estate.  Shaw  was 
also  in  insolvency,  and  there  was  no  property  of  the  former  firm  of 
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Shaw  k  Gardner  except  what  had  been  conTqred  ta  Gardner. 
The  other  facts  are  stated  in  the  opinion. 

G.  P.  HunHngUm,  for  the  petitionerB. 

O.  Ashmun^  for  the  respondents. 

By  Oonrt,  Bioelow,  J.  Upon  the  facts  reported  by  the  master 
in  this  case,  two  questions  arise. 

The  first  is,  whether  the  property,  which  belonged  to  the 
partnership  of  Shaw  &  (Gardner,  and  which,  upon  the  dis- 
solution of  the  partnership,  on  the  twenty-fourth  of  January, 
1861,  was  sold  and  transferred  by  Shaw  to  (Gardner,  is  to  be 
treated  as  the  separate  estate  of  Gardner,  and  to  be  appropri- 
ated as  such  to  the  payment  of  his  separate  debts;  or  whether, 
notwithstanding  the  sale  and  transfer  by  one  partner  to  the 
other,  it  is  still  to  be  regarded  as  joint  estate,  and  to  be  applied 
to  the  payment  of  the  debts  of  the  partnership  accordingly. 

The  right  of  copartners  upon  dissolution  to  transfer  the  joint 
properly  to  one  of  the  firm  is  clear  and  unquestionable.  The 
effect  of  such  transfer  as  between  the  partners  is  to  vest  the 
legal  title  to  the  property  in  the  individual  partner,  with  a 
light  to  use  and  dispose  of  it  as  his  separate  estate.  It  would 
seem  to  follow,  as  a  necessary  consequence,  that  the  creditors 
of  the  firm,  after  such  couTeyance,  would  have  no  right  to  look 
to  the  property  transferred  as  joint  property,  upon  which  they 
had  any  special  claim  or  lien.  If  in  such  transfer  there  is  no 
fraud  and  collusion  between  the  copartners  for  the  purpose  of 
defeating  the  rights  of  the  joint  creditors,  and  the  transaction 
is  made  in  good  faith,  upon  dissolution,  and  for  the  purpose  of 
closing  the  affiurs  of  the  partnership,  the  joint  property  thereby 
becomes  separate  estate,  with  all  the  rights  and  incidents, 
both  in  law  and  equity,  which  properly  attach  thereto.  The 
mere  fact  of  the  transfer  of  the  priDperty  does  not  in  any  way 
afiect  the  rights  of  the  joint  creditors.  During  the  continuance 
of  the  partnership,  and  before  the  institution  of  proceeding  in 
insolvency,  the  creditors  of  the  firm  have  no  specific  claim  or 
lien,  and,  strictly  speaking,  no  equity  as  against  the  effects  of  the 
partnership.  They  <XLn,  only  institute  actions  at  law  for  their 
debts  against  the  firm  on  which  they  can  take  the  partnership 
property,  or  the  separate  estate  of  such  partner,  or  both,  for 
the  purpose  of  satisfying  the  executions,  which  they  may  ob- 
tain upon  their  judgments  against  the  firm.  The  joint  property, 
after  its  transfer  to  one  of  the  copartners,  is  equally  within  the 
reach  of  legal  process  by  the  creditors  of  the  firm  as  if  it  had 
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remained  the  property  of  the  partnership.  Beyond  this  right 
to  seize  the  joint  property  on  l^ei  process,  the  creditors  of  the 
firm»  before  proceedings  in  insolvency,  have  no  control  over  the 
partnership  effects,  and  no  right,  either  in  law  or  equity,  to  re- 
strain the  disposition  of  them.  The  partners  have  the  power  to 
transfer  them  for  a  valuable  consideration  to  each  other  or  to 
strangers.  The  only  limitation  upon  this  right  is,  that  it  shall  be 
exercised  honafide^  and  without  any  intent  to  defraud  the  cred* 
itors  of  the  firm  or  to  deprive  them  of  their  log^  or  equitable 
claims  upon  the  joint  estate  in  case  of  insolvency.  The  bona 
fides  of  the  transaction  is,  therefore,  the  only  test  l^  which  to 
determine  the  right  of  joint  creditors  to  have  properly,  which 
has  been  transferred  upon  dissolution  to  an  individual  member 
of  the  firm,  applied  to  the  payment  of  the  joint  debts.  If  the 
transfer  has  been  made  honestly  and  for  a  valuable  considera* 
tion,  the  property  has  thereby  become  separate  estate,  wholly 
free  from  any  claims  of  the  joint  creditors.  These  principles 
are  fully  recognized  in  the  adjudged  cases,  both  in  this  country 
and  in  England:  CoUyer  on  Part.,  sees.  174,  894,  903;  Story  on 
Part,  sec.  858;  Ex  parte  Ruffin,  6  Yes.  127;  Est  parte  FeU,  10 
Id.  847;  Ex  parte  Williams,  11  Id.  8;  Ex  parte  Eowlandson,  1 
Bose,  416;  Campbell  v.  MvUett,  2  Swans.  575;  Allen  v.  Cenier 
Valley  Co.,  21  Conn.  180,  187  [54  Am.  Deo.  888];  F^rmt  v. 
Uiynroe,  20  N.  H.  462,  469. 

These  cases  also  recognize  it  as  a  settled  rule  that  joint  estate 
is  not,  so  far  as  the  rights  of  creditors  are  concerned,  that 
which  was  such  at  the  time  of  the  dissolution,  but  that  in  which 
the  partners  are  jointly  interested  for  the  purposes  of  the  part- 
nership and  the  settlement  of  its  concerns  at  the  time  of  the 
institution  of  proceedings  in  insolvency  by  a  member  of  the 
firm. 

The  application  of  these  principles  to  the  present  case  is  de- 
cisive against  the  right  of  the  joint  creditors  to  require  the 
property,  transferred  by  Shaw  to  Gkurdner,  to  be  appropriated 
primarily  to  the  payment  of  the  debts  of  the  firm.  Prima  facie 
it  is  the  separate  estate  of  Gardner,  and  the  burden  is  on  the 
petitioning  creditors  to  show  that  it  was  conveyed  to  him  mala 
fide  and  in  fraud  of  the  rights  of  creditors.  There  is  nothing 
in  the  facts  reported  by  the  master  from  which  any  such  infer- 
ence can  be  fairly  made.  The  dissolution  took  place  because 
the  parties  were  mutually  dissatisfied,  and  the  retiring  partner 
relinquished  his  right  to  the  partnership  propei'ty  in  considera- 
tion of  an  agreement  by  his  copartner  to  assume  and  pay  the 
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debts  of  tile  firm.  It  is  not  pretended  that  the  basiness  of  the 
film  has  xesulted  in  any  surplus,  nor  that  the  agreement  to  pay 
the  debts  was  not  a  fair  and  full  consideration  for  the  transfer 
of  the  retiring  partner's  interest  in  the  partnership  property. 
The  subsequent  conduct  of  Qardner  is  strongly  confinnatoiy 
of  the  good  faith  of  the  transaction.  He  continued  to  cany  on 
the  business,  formerly  conducted  by  the  firm,  and  notified  the 
creditors  by  letter  of  the  dissolution,  and  that  the  business 
would  be  continued  by  himself.  While  he  so  carried  on  busi- 
ness on  his  sole  account,  he  made  considerable  additions  to  the 
stock  on  his  own  credit,  amounting  to  five  or  six  hundred  dollars. 
Kor  is  there  any  positive  CTidence  that  either  of  the  copartners, 
at  the  time  of  the  dissolution,  knew  or  belicTed  that  the  co- 
partnership would  not  be  able  po  pay  its  debts  in  full,  although 
in  fact  it  subsequently  turned  out  to  have  been  at  the  time  in- 
solvent. Even  if  it  -were  insolvent  within  the  knowledge  of  the 
partners  at  the  time  of  the  dissolution  and  the  transfer  of  the 
property,  it  is  by  no  means  certain  that  the  transaction  would 
then  be  fraudulent:  CoUyer  on  Part.,  sec.  902;  Ex  parte  Feake, 
1  Ifadd.  846.  But  it  is  sufficient  for  the  present  case  that  there 
18  no  proof  of  any  such  knowledge  by  either  of  the  copartners. 

It  is  not  to  be  inferred,  however,  that  any  conveyance  or  tians- 
fer  of  *  joint  property  to  a  copartner,  made  with  a  knowledge  of 
the  insolvency  of  the  firm  and  with  an  intent  to  deprive  the 
creditors  of  its  proper  application  to  the  payment  of  the  joint 
debts,  would  defeat  the  right  of  the  joint  creditors  in  proceed- 
ings in  insolvency  to  follow  the  partnership  effects  and  have 
them  appropriated  to  the  payment  of  the  debts  of  the  firm. 
Such  conveyance  would  be  in  fraud  of  the  law,  and  equity 
would  at  once  set  it  aside.  It  is  only  where  partners  act  fairly 
for  the  purpose  of  dissolution  and  winding  up  the  afi^rs  of  the 
firm  that  creditors  will  be  bound  by  a  change  of  the  partner- 
ship property  to  the  separate  estate  of  one  of  the  copartners. 

It  was  urged  by  the  counsel  for  the  petitioners,  that,  as  co- 
partners have  a  lien  upon  the  partnership  effects  for  the  dis- 
charge of  all  the  debts  of  the  firm,  even  after  a  dissolution,  this 
fien  might  be  made  available  in  the  present  case  for  the  benefit 
of  the  joint  creditors;  and  that  in  this  way  the  equities  of  the 
creditors  might  be  worked  out  through  the  medium  of  that  of 
the  retiring  copartners.  It  is  undoubtedly  true,  in  the  absence 
of  any  special  agreement  between  copartners,  as  to  the  applica- 
tion of  the  partnership  effects  after  dissolution,  that  a  retiring 
portner  retains  a  lien  upon  them  to  the  extent  of  enforcing  their 
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application  to  the  payment  of  the  joint  debts,  and  that  cred* 
itors,  though  they  have  no  lien  on  the  property  in  their  own 
right,  are  allowed  in  eqnity  to  assert  a  quasi  lien  by  administer- 
ing the  equities  between  the  partners  themselves.  But  it  is 
equally  well  settled  that  a  retiring  partner  may  reUnquish  this 
lien,  in  which  case  he  has  no  equity  through  which  the  cred- 
itors of  the  firm  can  work  out  their  own.  By  the  transfer  of 
the  joint  propisrty  to  his  copartner,  and  taHng  his  personal 
contract  and  security  for  the  payment  of  the  joint  debts,  he 
discharges  his  lien  and  substitutes  therefor  the  agreement  of 
his  copartner,  to  which  he  can  alone  look  for  his  remedy,  in 
case  he  is  called  on  to  pay  the  debts  of  the  firm.  There  is  no 
duty  left  on  the  property,  but  only  a  personal  obligation  by  one 
copartner  to  pay  the  joint  debt^  The  creditors  in  such  case 
can  not  rest  upon  the  equity  of  the  outgoing  partner:  Collyer 
on  Part.,  sec.  894;  Story  on  Part.,  sec.  859;  Ex  parte  Baffin^  6 
Yes.  127;  Ex  parte  WiUiams,  11  Id.  3.  The  transfer  in  the  pres- 
ent case  falls  within  this  principle.  Shaw,  the  retiring  partner, 
relinquished  all  his  right  to  the  property  of  the  firm,  in  consid- 
eration of  a  promise  by  Gardner  to  pay  all  the  debts  of  the 
firm.  Shaw,  therefore,  has  no  lien  which  can  be  enforced  for 
the  benefit  of  the  joint  creditors  upon  the  partnership  effects. 
The  property  was  transferred  absolutely,  discharged  from  any 
lien  or  trust  which  would  have  attached  to  it  in  the  absence  of 
any  special  agreement  between  the  partners  respecting  it. 

The  remaining  question  presented  by  the  petitioners  is  as  to 
the  right  of  the  joint  creditors  of  the  firm  to  prove  their  debts 
against  the  separate  estate  of  Gardner,  and  take  dividends 
thereon  pari  pastsu  with  the  separate  creditors.  This  claim  is 
founded  upon  the  recognized  exception  to  the  general  rule  of 
applying  joint  estate  to  the  payment  of  joint  debts,  and  sep- 
arate estate  to  the  payment  of  separate  debts,  which  has  been 
established  by  the  English  courts  in  bankruptcy.  That  excep- 
tion is,  when  there  is  no  joint  estate  and  no  solvent  partner,  the 
joint  creditors  are  allowed  to  prove  and  share  equally  with  the 
separate  creditors  in  the  separate  estate.  It  is  a  su£Bicient 
answer  to  this  claim  of  the  petitioners  that  the  statute  of  1838, 
c.  163,  sec.  21,  recognizes  no  such  exception  to  the  rule  therein 
prescribed  for  the  distribution  of  the  assets  of  insolvent  debtors. 
The  rule  is  distinct  and  peremptory,  requiring  the  net  proceeds 
of  the  joint  stock  to  be  appropriated  to  pay  the  creditors  of  the 
firm,  and  the  net  proceeds  of  the  separate  estate  of  each  partner 
to  be  appropriated  to  the  payment  of  the  separate  creditors. 
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This  provision  was  reported  by  the  learned  commissionerB  who 
drafted  the  insolTent  act,  and  enacted  by  the  legislature  with  a 
full  knowledge  of  the  exceptions  which  had  been  ingrafted  on 
the  general  role  of  distribution  by  the  conrse  of  judicial  decis- 
ions in  England.  They  designedly  omitted  them.  We  know 
of  no  role  of  constmction  by  which  we  can  now  undertake  to 
add  them  to  the  statute.  The  rule  fixed  by  the  statute  may 
sometimes  operate  harshly,  as  all  general  rules  do,  but  it  is 
definite,  clear,  and  easily  applied.  The  exceptions  to  it  are 
artificial  and  refined,  leading  to  nice  and  subtile  distinctions, 
and  sometimes  oi>erating  with  great  inequality  and  injustice. 
Indeed,  it  has  been  said  by  high  authority  that  the  character  of 
these  exceptions  has  rendered  the  foundation  of  the  general 
role,  as  one  of  justice  and  equity,  open  to  criticism  and  ques- 
tion, and  difficult  to  be  sustained:  Story  on  Part.,  sees.  879, 382. 
Under  such  circumstances,  we  are  unwilling  to  adopt  it  into 
our  jurisprudence.  The  rule  fixed  by  the  statute  must  be  ad- 
hered to.  If  there  is  no  joint  estate  and  no  surplus  of  the  sep- 
arate estate  after  paying  the  separate  debts,  the  creditors  of  the 
partnership  can  receiye  no  dividend. 

Such  being  the  legal  and  equitable  principles  applicable  to 
the  case  made  by  the  petitioners  before  the  commissioner  of  in- 
solvency, it  is  dear  that  there  is  no  ground  for  maintaining  the 
petition. 

Petition 


BvnBnro  Pabthzr  bas  Biobt  to  Disposs  of  his  IimEBEsr  ik  Pabtnis- 
amp  Assets  by  a  bona  JUU  aale  thereof  to  his  copartner,  and  after  mch  sale 
the  property  becomes  the  separate  property  of  the  bnyer:  Hobb  ▼.  Mudge,  14 
Gray,  637,  citing  the  principal  case.  But  such  transfer,  if  made  mala  fide,  is 
Toid,  an  being  in  frand  of  the  joint  creditors:  Phillips  ▼.  Ames,  5  Allen,  186, 
citing  the  principal  case.  Creditors  of  partnership  have  no  equity  to  prevent 
partners  from  transferring  their  property  to  each  other,  or  from  changing  its 
character  from  joint  to  separate  property,  provided  the  transfer  is  made  in 
good  faith:  Richards  v.  Manson,  101  Mass.  487;  Rdbh  v.  Mudge,  14  Gray,  530, 
both  citing  the  principal  case.  When  one  of  two  partners  retires  from  busi- 
ness, relinquishing  to  the  other  all  his  interest  in  the  partnership  property, 
the  remaining  partner  has  the  same  dominion  over  it  as  if  it  had  lUways  been 
his  own  separate  property:  BarkUy  v.  Tapp,  87  Ind.  29;  In  re  Cook  A  QUof 
•OR,  8  Biss.  124;  Dtmon  v.  Hazardy  32  N.  Y.  178,  all  citing  the  principal  caask 
Where  a  retiring  partner,  before  insolvency,  transfers  partnership  property  to 
the  continuing  partner,  it  can  not  be  reclaimed  for  tiie  benefit  of  the  joint 
estate:  HarrMm  v.  dark,  13  Gray,  123;  Richardson  v.  7'o5q^,  3  Allen,  83;  In 
re.  Isaacs  ^  Cohn,  6  Nat.  Bank.  Reg.  101;  In  re  Long,  9  LI.  236,  all  citing  the 
principal  case.  An  agreement  of  a  retiring  partner  to  pay  the  debts  and  to 
take  the  asaets  converts  the  joint  estate  into  separate  property  of  the  remain- 
ing partner:  Harmon  v.  Clark,  13  Gray,  121,  citing  the  principal 
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SxPABATs  P&oFXBTT  OF  Eaob  Pabtkkb  IS  TO  bb  Affuxd  to  Uio  paymeut 
of  the  separate  debts  of  the  partner  to  whom  it  belongs:  Purple  ▼•  Cfooke,  4 
Gray,  123;  In  rt  Knight^  2  Bus.  620,  both  citing  the  principal  case. 

RiOBT  OF  Pabwibshif  CBXDiTOits  TO  Pbiortit  OF  PATmKT  ont  of  part* 
ncrship  assets:  See  Atten  v.  Center  VaUey  Co.,  54  Am.  Dea  833,  note  338, 
where  this  saoject  is  discussed;  Camp  ▼.  Oranif  Id.  821,  note  982,  where  other 
ars€oU*oted. 


Brainabd  v.  Clapp. 

[10  OusBoro,  6.] 
Railroad  iXnttAsr  mat  Rbmoyi  Obnamxntal  or  Othsb  Trbu  within 
the  limiiA  of  the  land  taken  under  their  charter  for  a  roadway  to  fit  their 
track  for  safe  and  convenient  use,  either  when  ori^naUy  oonstmoting 
the  ro^  or  afterwards. 

R^ILROA*^  COMFAST  ARX   JUDOES  OF  NeCE88ITT  OF   CUTTIIIO  TreKB  Inside 

the*r  right  of  way,  and  may  anthorise  it  to  be  done  by  any  officer  or  agent, 
and  the  bnrden  of  proof  to  jastify  it  does  not  rest  upon  them. 
^TYiH  OF  Land  Taxsn  for  Publio  Wat  Owns  Feb,  and  Hxrbagb,  trees, 
AT  minerals  npon  or  within  it,  snbject,  however,  to  the  pnblio  use  for 
the  purposes  for  which  it  was  taken  and  incidental  purposes. 

Tbb8pa88.    The  case  is  stated  in  the  opinion. 

A.  Braiiiard  and  Z>.  Aiken^  for  the  plaintiff 
C.  P.  HuniingUm,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  This  is  an  action  of  trespass  quare 
clausum.  The  ground  of  the  plaintiff's  complaint,  as  set  forth 
in  various  counts,  is,  that  the  defendant  unlawfully  entered  on 
the  plaintiff's  land,  and  caused  trees,  to  the  number  of  fifteen, 
to  be  cut  down  and  destroyed.  The  defendant,  with  the  gen- 
eral issue,  filed  a  specification  of  defense,  justifying  the  alleged 
trespass,  as  the  president,  agent,  and  servant  of  the  Connecti- 
cut River  Railroad  Company,  on  the  ground  that  the  acts  com- 
plained of  were  done  within  the  limits  of  land  taken  by  said 
company,  for  the  construction  of  the  railroad,  by  virtue  of  the 
rights  and  powers  vested  in  them  by  their  charter,  and  that  said 
alleged  acts  of  trespass  were  committed  in  the  necessary  use  and 
enjoyment  of  the  franchise  granted  to  them  by  law.  The  de- 
fendant specifies  other  groimds,  for  the  company  disclaims  all 
title  to  the  land  out  of  their  limits  of  five  rods,  or  any  easement 
therein. 

It  appears  by  the  bill  of  exceptions  that  the  action  was  brought 
for  cutting  down  walnut  and  cheny  trees  growing  on  the  close 
of  the  phdntiff,  for  use,  ornament,  shade,  and  fruit     The  cut- 
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ting  complained  of  was  within  the  limits  of  the  fiye  rods  laid 
oat  OTer  the  plaintiff's  land  by  the  railroad  company,  and  for 
which  his  damages  had  been  assessed  and  paid. 

The  defendant  claimed  that  the  trees  obstructed  the  Tiew  of 
the  track  near  the  depot  in  the  village  of  Greenfield,  and  it  was 
neceesary  to  the  safety  of  the  road,  and  those  using  it  and  work* 
ing  on  it,  that  this  obstruction  should  be  removed.  The  court 
ruled  that  the  defendant  could  justify  only  on  the  ground  that 
the  acts  complained  of  were  necessary  to  cany  out  the  objects 
and  purposes  intended  by  their  charter,  and  that  the  buiden  of 
proof  was  on  the  defendant  to  prove  such  necessity. 

Without  following  the  bill  of  exceptions  minutely,  it  may  be 
sufficient  to  say  that  the  court  ruled  that  if  the  trees  standing 
within  the  limits  of  the  land  taken  for  the  road  were  an  obstruc- 
tion, or  made  the  track  unsafe  or  inconvenient  to  the  company 
or  their  agents,  the  defendant,  as  the  agent  of  the  company, 
had  a  right  to  cause  them  to  be  cut  down;  that  in  judging  of 
the  safety  and  convenience  of  the  road,  the  acts  of  the  company 
were  entitled  to  a  favorable  construction;  that  the  company 
had  the  exclusive  right  to  the  use  of  the  plaintiff's  land  taken, 
so  far  as  it  was  necessary  to  carry  into  operation  all  the  objects 
embraced  within  the  scope  of  their  act  of  incorporation;  but 
the  officers  of  the  company  were  not  the  sole  and  exclusive 
judges  of  what  was  to  be  removed  from  the  land  taken,  but  the 
necessity  of  the  removal  might  be  judged  of  by  the  jury;  and  if 
there  were  clearly  no  necessity  for  such  removal,  then  the  de- 
fendant would  be  responsible  for  cutting  the  trees  in  question. 
To  these  directions  the  defendant  excepted,  and  the  case  has 
now  been  brought  before  this  court  for  revision. 

In  a  general  view  of  the  law,  the  court  are  of  opinion  that, 
prima  facie,  the  railroad  company  are  authorized  to  do  all  acts 
within  the  five  rods,  which  by  law  constitute  their  limits,  in  taking 
away  or  leaving  gravel,  trees,  stones,  and  other  objects,  which 
in  their  judgment  may  be  necessary  and  proper  to  the  grading 
and  leveling  the  road,  in  adjusting  and  adapting  it  to  other 
roads,  bridges,  buildings,  and  the  like,  so  as  to  render  it  most 
conducive  to  all  the  public  uses  which  the  railroad  is  designed 
to  accomplish.  Whatever  acts,  therefore,  are  requisite  to  the 
safety  of  passengers  on  the  railroad,  to  the  agents,  servants,  and 
persons  employed  by  the  company,  and  to  the  safe  passage  of 
travelers  on  and  across  highways  and  roads  connected  with  it, 
and  which  can  be  done  within  the  limits  of  five  rods,  the  com- 
pany have  a  right,  under  their  act  of  incorporation,  to  do.    This 


76  Bbainard  v.  Clapp.  [Man 

is  embraced  in  the  idea  of  "taking''  land  for  public  use.  It  is 
an  appropriation  of  the  land  to  all  the  useB  of  the  land  for  the 
road,  necessary  and  incidental.  This  appropriation  the  company 
are  authorized  to  obtain  by  purchase,  if  it  can  be  done;  but  if 
the  owner  refuses,  then  the  company,  by  their  officers  and  en- 
gineers, haye  the  right  and  power  to  lay  out  the  land,  paying  a 
compensation  to  the  owner  therefor,  to  be  adjusted  and  settled, 
first  by  commissioners,  and  ultimately  by  a  jury;  and  practi- 
cally the  damages  are  commonly  equal  to  the  value  of  the  land. 
To  this  extent  the  power  of  the  public,  under  the  right  of  em* 
inent  domain,  to  provide  for  carrying  into  effect  a  proposed 
public  enterprise  for  the  common  good,  is  transferred  to  the 
company,  and  their  decision,  therefore,  must  be  definitive,  ex- 
cept when,  under  special  provisions  of  law,  they  are  bound  to 
conform  to  the  directions  of  the  company's  conmussionerB  or 
other  officers  appointed  for  the  purpose. 

In  the  case  of  Worcester  v.  Western  Railroad  Corporation,  4 
Met.  664,  it  was  held  that  a  railroad  company  had  a  right  to 
erect  buildings  within  the  five  rods,  if  reasonably  incident  to  the 
use  of  the  road,  and  that  they  had  authority,  acting  for  the 
public,  to  make  all  the  uses  of  the  land  which  would  facilitate 
the  public  use,  that  of  the  transportation  of  persons  and 
property. 

Several  of  the  authorities  go  to  show  that  where  land  is  thus 
taken  and  paid  for,  for  public  use,  the  public,  or  those  corpora- 
tions  who  act  as  agents  and  trustees  for  the  public,  have  a  right 
to  make  all  the  use  of  the  land  which  the  necessity  and  con- 
venience of  the  public  may  require,  and  that  the  land  owner 
receives  in  damages  a  compensation,  which,  in  theory  of  law,  is 
an  indemnity  for  all  such  uses:  Stevens  v.  Middlesex  Canal,  12 
Mass.  466.  So  in  CaUender  v.  Marsh,  1  Pick.  431,  the  court 
say  streets  become  public  property  by  the  act  of  laying  them 
out,  and  the  value  of  the  land  taken  must  have  been  either  paid 
for  or  given  to  the  public  at  the  time,  or  the  street  could  not 
have  been  legally  established.  And  being  legally  established^ 
although  the  right  or  title  in  the  soil  remained  in  the  owner, 
yet  the  public  acquired  the  right,  not  only  to  pass  over  the  sur- 
face, but  to  dig  down  and  remove  soil  for  the  purpose  of  im- 
provement. 

This  was  so  far  afterwards  altered  by  statute  as  to  allow  an 
adjacent  owner  some  compensation  in  case  of  change  of  grade; 
but  that  does  not  affect  the  principle  on  which  that  decision 
rested. 
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So  in  the  case  of  Botbivs  v.  Borman,  1  Pick.  122,  the  court 
recognize  the  principle  that  the  owner  -of  land  oyer  which  a 
turnpike  passes  still  retains  his  title,  and  may  haye  an  action 
against  a  stranger  who  plows  it.  But,  say  the  court,  if  the 
plowing  had  been  for  the  purpose  of  mending  the  road,  it  would 
haye  been  a  good  defense.  This  plainly  implies  that  such  plow- 
ing, being  done  under  the  authority  of  the  proprietors,  would 
be  justifiable. 

So  in  Hicker  y.  Tower,  9  Pick.  109  [19  Am.  Dec.  860],  though 
a  turnpike  company  haye  an  easement  only,  and  do  not  acquire 
a  fee  in  the  soil,  yet  within  the  limits  of  the  road  as  laid  out 
they  may  make  any  use  of  the  land  which  is  necessary  for  the 
enjoyment  of  the  franchise;  they  may  erect  a  toll-house,  a 
dwelling-house  for  the  toUman,  may  dig  a  cellar  and  a  well, 
cut  down  trees,  and  the  like. 

It  appears  to  us  that  the  cases  cited  on  the  other  side  do  not 
impugn  these  principles.  They  certainly  do  establish  the  point 
that,  by  the  common  law,  the  fee  of  the  soil  oyer  which  a  pub- 
lic way  of  any  kind  is  laid  remains  in  the  owner;  that  he  is  en- 
titled to  the  herbage  and  trees  growing  on  it,  and  the  minerals 
under  it;  but  they  hold  in  like  manner  that  the  use  is  in  the 
public,  or  those  who  represent  and  act  for  the  public,  that  this 
includes  all  the  uses  incident  to  the  accomplishment  of  the  pub- 
lic objects  for  which  their  charters  had  been  granted;  and  if 
these,  in  their  nature,  require  the  cutting  down  and  remoyal  of 
trees,  such  rights  yest  in  the  public:  Barclay  y.  Howell,  6  Pet. 
498. 

This  rule  is  general,  and  applies  to  all  cases  where  land  is 
taken  for  highways,  town  ways,  turnpikes,  canals,  and  railroads; 
the  principle  is,  that  such  right  extends  to  all  uses  directly  or 
incidentally  conduciye  to  the  enjoyment  of  the  franchise,  and 
the  adyancement  of  the  public  benefit,  contemplated  by  the  es» 
tablishment  of  such  public  work.  But  it  is  quite  obyious  that, 
though  the  principle  is  general,  the  extent  of  such  use  must 
yaiy,  not  only  according  to  the  exigencies  of  each  particular 
kind,  but  to  the  yarying  circumstances  of  each  species  of  public 
work.  A  canal,  for  instance,  must  haye  a  towing-path  as  neces- 
sarily incident;  roads  must  haye  drains  and  culyerts,  and  a  rail- 
road, turn-outs,  platforms,  depots,  and  the  like.  And  it  is 
obyious  that  railroads,  with  their  engines  and  trains,  from  their 
complicated  character  and  peculiar  mode  of  operation,  may  re- 
quire more  and  laiger  uses  of  the  land  for  running  and  man- 
%gir\g  tanins  safely  than  other  public  ways;  but  what  they  do 
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require  is  within  the  limits  of  the  grant,  and  where  they  are 
not  especially  prescribed  or  limited,  must  be  determined  by  the 
nature  of  such  exigency.  And  if  trees  are  found  to  be  danger- 
ous in  running  cars,  by  obstructing  the  view  of  engineers  and 
conductors  up  and  down  the  track,  in  approaching  depots, 
crossing  highways  on  the  same  grade,  or  otherwise,  the  company 
have  the  same  right  to  cut  them  down,  standing  within  their 
limits,  as  if  they  tended  to  obstruct  the  passage  of  trains,  and 
thus  endanger  their  safety. 

And  the  court  are  also  of  opinion  that  the  right  and  power  of 
the  company  to  use  the  land  within  their  limits  may  not  only 
be  exercised  originally  when  their  road  is  first  laid  out,  but 
continues  to  exist  afterwards;  and  if,  after  they  have  com- 
menced operations,  it  is  found  necessary  in  the  judgment  of  the 
company  to  make  further  uses  of  the  land  assigned  to  them,  for 
purposes  incident  to  the  safe  and  beneficial  occupation  of  the 
road,  by  raising  or  lowering  grades,  cutting  down  hills,  and  re- 
moving trees,  they  have  a  right  to  do  so  to  the  same  extent  as 
when  the  railroad  was  originally  laid  out  and  constructed.  All 
the  reasons  of  necessity,  propriety,  and  fitness  which  apply  to 
the  one  case  are  equally  applicable  to  the  other.  And  we  think 
the  authorities  equally  apply.  CaUender  v.  Marsh,  1  Pick.  481, 
was  the  case  of  a  street  and  ancient  highway.  Tucker  y.  Tower, 
9  Id.  110  [19  Am.  Dec.  850],  was  the  case  of  a  turnpike,  where 
a  new  use  was  made  of  the  land,  by  erecting  a  toll-house,  and 
cutting  trees  for  that  purpose,  long  after  the  road  was  estab- 
lished. 

The  case  of  railroads  may  be  regarded  as  standing  on  some- 
what stronger  grounds  in  this  respect,  for  several  reasons: 
because  railroads  are  extremely  costly,  and  proprietors  can  not 
in  the  outset  make  and  complete  all  the  works  which  they  con- 
template and  intend  to  make;  because  these  works  are  com- 
paratively new,  and  improvements  are  constantly  making  in  the 
structure  and  management  of  the  works,  and  thus  companies 
may  profit  by  their  own  experience  and  that  of  others;  and 
because  an  increase  in  the  business  of  carrying  passengers  and 
freight  may  call  for  new  works  after  the  roads  have  gone  into 
operation,  and  these  are  new  exigencies  calling  for  a  new  use  of 
the  land  assigned  to  them. 

In^  applying  these  views  of  the  law  to  the  present  case,  the 
court  are  of  opinion  that  the  directions  of  the  learned  judge 
were  incorrect  in  several  respects.  We  think  they  were  thus  in- 
correct in  directing,  in  the  outset,  that  the  defendant  could 
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justify  only  on  the  ground  that  the  acts  complidned  of  were 
Decessary  to  carry  out  the  objects  and  purposes  intended  by 
their  charter,  and  that  the  burden  of  proof  was  on  the  defend- 
ant to  prove  the  necessify. 

Further:  although  the  learned  judge  did  instruct  the  juiy 
that  the  company  had  the  exclusive  right  to  the  use  of  the 
plaintiff's  land  so  taken,  as  far  as  necessary,  yet  it  was  connected 
with  another  direction,  in  which  he  instructed  the  jury  that  the 
officers  of  the  company  were  not  the  sole  and  exclusive  judges 
of  what  was  to  be  removed  from  the  land  taken,  but  the  neces- 
sity of  the  removal  might  be  judged  of  by  the  juiy ;  and  if  there 
were  clearly  no  necessity  for  such  removal,  then  the  defendant 
would  be  responsible  for  cutting  the  trees.  Whereas,  we  think 
the  jury  oug[ht  to  have  been  instructed  that  the  company  had 
a  right,  under  the  powers  given  them  by  their  act  of  incorpora- 
tion, to  cut  down  the  trees  in  question,  as  one  of  the  acts  to  be 
done  on  the  land  within  the  five  rods,  to  fit  and  prepare  the 
track  for  the  safe  and  convenient  use  of  it,  for  the  transportation 
of  persons  and  freight  by  cars  and  locomotive  engines;  that  they 
were  the  judges  of  what  this  exigency  required,  and  that  if  the 
defendant,  being  their  agent  for  this  purpose,  cut  down  the 
trees  by  their  authority,  he  was  justified  in  doing  so.  And  also, 
that  such  authority  might  be  given  by  the  company  to  their 
president,  agents,  and  officers,  either  by  by-laws,  providing  for  the 
appointment  of  such  officers,  and  defining  their  powers,  or  by  a 
general  or  particular  vote,  or  by  any  other  mode  by  which  an 
aggregate  corporation  can  express  its  will  and  exercise  its 
powers. 

Without  going  over  the  whole  of  the  bill  of  exceptions,  the 
court  are  of  opinion  that  the  verdict  must  be  set  aside,  and  a 
new  trial  had. 

Verdict  set  aside. 


Right  of  Railboad  Cohpant  to  Rimovb  Obstructions,  such  as  build- 
ings,  etc. ,  within  limits  of  land  appropriated  for  its  use  under  the  power  of 
eminent  domain:  See  Brocket  v.  Ohio  etc.  B,  R.  Co.^  6.3  Am.  Dec.  534.  A 
railroad  comjiany  or  its  officers  are  the  judges  of  the  extent  to  which  it  is 
necessary  or  convenient  to  make  use  of  the  land  included  in  their  location, 
and  of  the  mode  of  use  whish  will  best  answer  the  pui'poses  of  its  appropria- 
tion: Curtis  V.  Eastern  B,  B,  Co,,  14  Allen,  58;  Boston  Oas  Light  Co.  v.  Old 
Colony  etc  B.  B,  Co.,  Id.  446;  Presbrty  v.  Old  Colony  etc.  B,  B.  Co.,  103  Masa. 
5,  all  citing  the  principal  case.  In  Curtis  v.  Ecutem  B.  B.  Co,,  supra,  it  is 
said  that  they  are  not  the  final  judges,  but  must  show  that  a  particular  injury 
done  to  the  land  in  the  assumed  excroise  of  their  rights  was  reasonably  neoea- 
sary.     On  the  other  hand,  it  is  said  in  Fresbrey  ▼.  Old  Colony  etc.  B.  B.  Oa., 
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9upra,  that  the  railroad  ofBoers  are  the  sole  judges  of  an  ezigeDcy  making  it 
necessary  or  expedient  to  close  a  private  way  crossing  their  line.  So  it  it 
held  in  Proprietora  ▼.  Nashua  eU.  R,  R.  Co,y  104  Id.  0,  that  the  proper 
officers  of  snch  a  corporation  are  the  sole  judges  of  what  is  proper  or  convenient 
M  a  means  for  attaining  the  end,  and  performing  the  service  for  which  their 
franchise  was  granted. 

Land  Taken  for  Pubuo  Usb  kat  be  Afflied  to  Ant  Pusfobe  Condu* 
dVE  to  the  enjoyment  of  the  public  easement,  directly  or  indirectly,  by  the 
public  or  the  corporation  or  otber  agent  through  whom  the  power  of  appro- 
priation is  exercised:  Botton  v.  ItiehardHon,  13  Allen,  150,  citing  tbe  princi- 
pal case.  Hence,  sewers  or  culverts  may  be  constructed  to  render  a  highway 
more  serviceable:  Id. 

Fee  in  Land  Appbopbiated  fob  Higewat  remains  in  the  former  owner, 
subject  to  tbe  public  easement:  See  Letoie  v.  Jones,  44  Am.  Deo.  138;  SoutK- 
erland  v.  Jackiont  60  Id.  633,  and  esses  cited  in  the  note  to  the  former  of  those 
decisions. 


TwrrcHELL  v.  Shaw. 

(10  CUBHINO.  46.] 

Eboeipt  fob  Smalleb  Sum  is  No  Dischabob  of  Laboeb,  it  seems,  tm  be- 
tween the  parties. 

Offioeb  Sebting  Valid  Bxsgution  afteb  Patmbnt  of  the  amount  by 
the  debtor  to  the  plaintiff  in  the  writ,  although  tbe  debtor  shows  such 
officer  a  receipt  in  full,  is  not  liable  in  trespass  or  case  if  not  notified  by 
the  execution  plaintiff  not  to  serve  it. 

Tbsbpabs  agaiiiBt  the  defendant,  as  constable,  for  taking  cer- 
tain harness.  By  amendment  the  action  was  afterwards  turned 
into  an.  action  on  the  case.  From  an  agreed  statement  it  ap- 
peared that  the  defendant  seized  the  harness  on  a  regular  execu- 
tion issued  by  a  justice  of  the  peace  on  a  judgment  recovered  bj 
one  Eellj  against  the  plaintiff.  The  execution  was  issued  with- 
out Kelly's  knowledge  or  direction,  at  the  instance  of  the  per- 
son who  acted  as  his,  Kelly's,  attorney.  A  few  hours  after  its 
issuance  the  plaintiff  paid  Kelly  three  dollars  and  took  a  re- 
ceipt in  full  for  the  debt,  neither  party  having  any  knowledge 
of  the  execution.  The  plaintiff  afterwards  learned  from  the 
justice  that  the  execution  had  been  issued,  and  he  then  went  to 
the  defendant,  showed  him  the  receipt,  and  asked  him  not  to 
serve  the  writ.  Subsequently,  however,  on  the  same  day,  the 
defendant  seized  the  harness  in  question,  against  the  protest  of 
the  plaintiff,  and  although  informed  by  a  person  present  at  the 
settlement  that  he  saw  the  money  paid  and  the  receipt  given. 

B,  A.  Chapman,  for  the  plaintiff. 

M.  Iforria,  for  the  defendant. 
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By  CouBT.  The  receipt  which  is  made  part  of  the  case  is  not 
prodnced;  but  we  understand  that  it  was  not  a  release  nnder 
seal,  but  a  receipt  for  three  dollars  in  full  satisfaction  of  the 
debt.  We  are  strongly  inclined  to  the  opinion  that  as  between 
the  parties,  a  receipt  for  a  smaller  sum  can  not  operate  as  the 
discbarge  of  the  larger,  because  it  is  without  consideration  for 
the  excess,  and  is  not  an  accord  and  satisfaction:  Brooks  t. 
Whiie,  2  Met.  283  [37  Am.  Dec.  95];  TutOe  t.  TutUe,  12  Id.  554 
[46  Am.  Dec.  701].  But  another  ground  appears  to  us  decisive. 
We  do  not  understand  that  after  the  execution  was  delivered  to 
the  officer  for  service  the  plaintiff,  the  execution  creditor,  gave 
him  notice  not  to  serve  it.  The  debtor  exhibited  his  receipt, 
and  offered  a  witness  to  prove  the  settlement.  But  the  officer 
was  not  bound  to  investigate  the  genuineness  or  sufficiency  of 
the  receipt;  he  held  an  execution  from  a  court  of  competent 
jurisdiction,  and  that  was  a  legal  justification  to  him  for  taking 
and  selling  the  present  plaintiff's  property.  No  action,  there- 
fore, either  of  trespass  or  case,  can  be  maintained  against  him 
by  the  present  plaintiff:  WUniarlh  v.  Buri,  7  Id.  257.  The 
plaintiff  not  having  directed  the  officer  to  discharge  the  execu* 
tion,  or  forbear  serving  it,  the  question  whether  he  could  do  so, 
and  thereby  take  away  the  lien  of  the  person  acting  as  attorney, 
or  whether  he  had  a  lien,  does  not  arise. 

Judgment  for  the  defendant. 

PATUirr  OF  Pakt  ov  Liquidatkd  Demand  is  No  SATisFAcmoN,  though 
accepted:  Donohut  v.  Woodbury ^  52  Am.  Dec.  777,  and  cases  collected  in  the 
note  thereto.  In  WeUan  v.  Kerby^  99  Mass.  3,  it  is  held,  citing  the  principal 
case,  that  an  express  promise  to  accept  a  smaller  sum  in  satisfaction  of  a  debt, 
though  a  receipt  in  full  is  given,  will  not  prevent  a  recovery  of  the  balance. 

OwwicEB.  Protected  by  Process,  when:  See  Savacool  v.  Boughtorif  21  Am. 
Dec.  181,  and  note  discussing  this  subject  at  length.  See  also  Cogbum  v. 
Spenee,  50  Id.  140;  StcUe  v.  Weed,  53  Id.  188,  and  cases  cited  in  the  notes 
thereto.  In  O^Shaughnessy  v.  Baxter^  121  Mass.  515,  516,  it  is  held  that  an 
officer  acting  in  good  faith  under  regular  process  is  protected  by  it,  and  is  not 
boanil  to  go  behind  it  and  take  the  risk  of  determining  the  question  whether 
the  defendant,  whom  he  is  commanded  to  arrest,  is  really  the  person  who 
signed  the  note  upon  which  the  action  is  brought,  although  he  knows  him  not 
to  be  the  person.  So  in  Leachnum  v,  Dougherty,  81  111.  328,  the  case  is  cited, 
per  Sheldon,  J.,  dissenting,  to  the  point  that  an  officer  is  protected  by  process 
regular  on  its  face,  issuing  from  a  competent  court,  independently  of  any- 
thing he  may  have  heard  outside  of  the  process.  But  the  majority  of  tbs 
MOit  took  a  contrary  view. 
Am.  Dko.  Toil.  LVn^6 
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TbTTLL  t;.  HOWLAHD. 

(10  Oonaa,  109.] 
DsrarDAHT  SusD  by  Wbono  CBBonAir  Kamb  mna%  plaad  tiie  numomflr 

la  abftteoMBt,  or  it  is  wmived. 
Abbir  of  DmNDAHT  DnoBiBBD  sr  WBOjra  CHBisnAii  Namx  in  an  eze> 

ention  dow  not  VBodar  the  amsting  affioar  liable  in  treapao,  if  the  de* 

f  endaat  was  deaoribed  by  the  aame  name  in  the  original  writ  and  made 

nodefenae. 

TBI8PA88  in  tha  common  pleas  for  aflsault  and  bal^teiy  and 
false  imprisonment,  irhich  consisted  in  arresting  and  imprison* 
ing  the  plaintiff,  whose  real  name  was  Jonathan  A.  Troll,  nnder 
an  execution  against  G^rge  A.  TrolL  The  defendant  intro* 
duoed  eyidenoe  to  show  that  he  made  the  arrest  as  constable 
nnder  said  ezecntion;  that  the  execution  was  issued  on  a  judg- 
ment recoTered  against  the  plaintiff  in  an  action  in  which  he 
was  sued  and  named  in  the  original  writ,  which  was  duly  served 
on  him,  as  (George  A.  Trull;  that  the  plaintiff  was  intended  to 
be  and  was  in  fact  the  person  sued  in  said  action;  that  he  owed 
the  debt  for  which  the  action  was  brought;  that  neither  the 
plaintiff  nor  any  one  on  his  behalf  appeared  in  said  action,  and 
that  judgment  was  rendered  against  him  by  the  name  of  Qeorge 
A.  Trull;  and  the  aforesaid  execution  duly  issued  thereon,  and 
that  the  execution  was  in  fact  issued  against  the  plftinfiff  by  the 
said  name  of  Qeorge  A.  Trull.  The  court  below  held  that  these 
fiicts  constituted  a  good  defense  to  this  action.  Exceptions  by 
the  plaintiff, 

O.  F.  Hoar,  for  the  plaintiff. 

J.  W.  Welherell,  for  the  defendant. 

ByCourt,  I>EWET,J.  This  case  does  not  present  the  question  of 
liability  of  an  officer  for  arresting  on  mesne  process  a  parly  whose 
true  name  does  not  correspond  with  the  name  set  forth  in  the  pro- 
cess. The  cases  cited  by  the  plaintiff's  counsel  were  generally  of 
that  character.  That  of  Cole  v.  Hindson,  6  T.  B.  234,  and  which 
is  the  strongest  case  cited  in  behalf  of  the  plaintiff,  was  howcTer 
an  action  of  trespass  for  taking  and  carrying  away  the  plaintiff's 
goods  under  a  dixiiringas  to  compel  an  appearance  to  an  action, 
the  ''party  having  neglected  to  appear  on  a  summons  served 
upon  him,  but  describing  him  by  a  wrong  Christian  name,"  and 
it  was  held  the  action  of  trespass  might  well  be  maintained. 
The  distinction  to  be  taken  between  that  case  and  the  case  of 
Crawford  v.  SatchtveU,  2  Stra.  1218,  seems  to  have  passed  un« 
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Doticed  in  the  case  of  Smiih  t.  B(wker,  1  Mass.  80,  viz.,  ihat  in 
the  case  in  Strange,  the  party  vrho  was  sued  bj  his  wrong  name 
had  appeared  and  pleaded  to  the  writ,  and  thus  waiyed  all  ob- 
jections that  might  haTe  been  taken  by  plea  in  abatement. 

That  distinction  materially  affects  the  case  of  Crawford  t. 
SatchweUf  supra,  as  an  anthoriiy  in  cases  of  judgment  by  default 

The  present  case  has  these  elements,  viz. :  the  demand  sued 
in  the  original  action,  upon  which  this  execution  was  issued, 
was  the  debt  of  the  present  plaintiff,  and  the  writ  was  in  fad 
duly  served  on  him,  and  the  proceeding  was  intended  to  be 
against  him,  and  the  only  error  was  in  giving  him  a  wrong 
Christian  name.  The  present  plaintiff  did  not  appear,  and  judg- 
ment was  rendered  by  default,  and  the  execution  was  issued 
against  Che  plaintiff  by  the  wrong  Christian  name  inserted  in  the 
wnt. 

Treating  the  case  as  a  mere  misnomer  in  a  writ  properly  served 
upon  the  party,  the  objection  is  one  that  should  have  been  taken 
by  plea  in  abatement.  In  the  elementary  books  it  is  said  that 
misnomer  is  pleadable  only  in  abatement:  Gould's  PL  260;  1 
Ch.  PL  440. 

The  view  heretofore  taken  by  this  court,  of  mistakes  like  the 
present,  has,  it  is  quite  obvious,  been  that  if  the  party  permitted 
the  case  to  proceed  to  judgment  and  execution,  without  such 
plea  in  abatement,  it  was  a  waiver  of  the  error,  and  the  execution 
might  be  enforced  against  the  party  upon  whom  the  original 
process  was  served.  Thus  in  the  case  of  Smith  v.  Sowhsr,  1 
Mass.  76,  where  the  parly  was  desmbed  as  Aaron  Smith,  of 
Orange,  in  the  writ,  but  the  same  was  duly  served  on  Aaron 
&nith,  of  Athol,  it  was  held  that  the  officer  might  properly  levy 
the  execution  on  a  judgment  rendered  by  default  thereon,  upon 
the  property  of  Aaron  Smith,  of  Athol.  The  ground  there  taken 
was,  if  the  party  is  not  properly  described  in  the  writ,  he  should 
take  advantage  of  the  mistake  by  a  plea  in  abatement. 

In  American  Bank  v.  DooliUle,  14  Pick.  123,  where  the  Chris- 
tian name  of  a  trustee  was  misdescribed,  the  court  said  if  he  had 
appeared,  the  process  would  have  been  amendable,  and  if  he  had 
not,  he  might  be  charged  upon  a  scire  facias,  setting  forth  the 
facts. 

In  FiUgerald  v.  Salentine,  10  Met.  437,  which  was  an  action 
brought  on  a  judgment,  it  was  said  by  Mr.  Justice  Hubbard,  in 
delivering  the  opinion  of  the  court,  that  if  the  case  turned 
merely  ''  upon  the  question  of  misnomer  of  the  defendant  in  the 
original  action,  we  should  think  he  could  not  successfully  de- 
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fend  agaiimt  the  stdt^  because  a  mere  misnomer  most  be  pleaded 
in  abatement''  The  real  objection  there  was,  that  the  party  in- 
tended to  be  made  such  was  not  actually  served  with  process  at 
aU.    In  Bool  t.  FbUows,  6  Cush.  29,  which  was  an  action  on  a 

judgment  against  Fellows  and Day,  omitting  his  Ghristiaii 

name,  the  court  say  the  omission  of  the  Christian  name  of  Day 
was  a  matter  which  he  might  have  pleaded  in  abatement,  but  aa 
he  suffered  judgment  to  go  against  him  without  objection  to  the^ 
misnomer,  an  execution  on  that  judgment  issued  against  him  on. 
the  same  defectiTe  description  would  haye  been  valid,  and  might 
have  been  legally  enforced.  Such  seems  to  be  the  current  of 
judicial  authority  as  to  the  time  and  mode  of  taking  ezceptiona 
to  a  misnomer,  where  the  service  is  actually  made  on  the  proper 
party. 

It  may  be  difficult  to  draw  the  line  with  precision  between, 
cases  which  are  to  be  held  of  no  validity  by  reason  of  entire- 
failure  to  describe  the  party,  and  those  which  are  properly  casea 
of  misnomer,  or  erroneous  description  of  a  part  of  the  name  of 
the  defendant. 

The  present  case,  it  seems  to  us,  falls  clearly  within  the  casea 
of  mistake  in  the  Christian  name  of  a  party,  and  if  relied  upon 
as  a  defense,  should  have  been  taken  by  a  plea  in  abatement  to> 
the  action,  and  if  not  taken,  is  waived. 

If  it  be  not  so,  then  no  occasion  can  exist  for  a  plea  in  abate- 
ment for  misnomer,  for  the  party  may  always  safely  omit  to 
enter  his  appearance,  and  suffer  judgment  to  go  by  default, 
knowing  that  the  judgment  can  not  be  enforced,  and  that  the> 
levy  of  the  execution  will  be  a  trespass  upon  his  property  or 
person. 

The  cases  of  omissions  of  the  middle  name,  which  may  more* 
frequently  occur,  would,  upon  the  ground  taken  by  the  counsel 
for  the  plaintiff,  be  fatal  to  the  validity  of  a  judgment  by  de» 
fault,  and  if  levied  on  the  party  intended  to  be  sued,  would 
subject  the  officer  to  an  action  for  trespass. 

The  cases  of  ComnumioeaUh  v.  Perkins,  1  Pick.  388,  and  Com-^ 
monweaUh  v.  Eall^  3  Id.  262,  both  held  that  the  middle  name  ia 
an  essential  part  of  the  name,  and  its  omission  a  misnomer,  and 
a  fatal  defect,  if  properly  objected  to. 

In  cases  like  the  present,  of  mere  mistake  in  the  Chrisiiai^ 
name,  where  there  has  been  an  actual  service  upon  the  party 
intended,  and  the  debt  sued  for  was  the  proper  debt  of  the  per- 
■on  upon  whom  such  service  was  made,  we  think  the  rule  a 
resonable  and  proper  one,  that  the  party  must  object  to  th^ 
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misnomer  bj  a  plea  in  abatement  of  the  writ,  or  be  taken  to 
haTe  waiTed  that  objection. 

Any  party  who  has  been  really  misled  by  the  mietiJra  in  the 
name  aet  forth  in  the  writ,  and  has  been  piejndioed  thexeby» 
may  always  apply  to  the  oonrt  for  a  review,  and  a  mipermdeat 
el  any  ezecation  that  may  hare  been  issued  on  a  judgment  on 
saehprooesB. 

The  ruling  of  the  court  of  common  pleas  was  correct,  and  a 
irerdict  was  properly  rendered  for  the  defendant. 

Exceptions  overruled. 


MiSFOim  IS  Hattbb  or  Abatsmkht  in  criminal  oaie:  Lpim  r.  State,  80 
Am.  Deo.  S57.  See  also  WWbermm  r.  Siaie^  53  Id.  187.  So  in  otm  of  a  oor- 
poimtion  plaintiff :  Bamk  f/UUear.  Smaller,  14 1±  CM,  A  defendant  failing 
to  plead  a  mianoiner  in  abatement  waivea  it:  CRemkmd  r.  Bodom  cte.  8am, 
Baakt  1529  Maan  80,  dting  the  principal  oaee  and  applying  its  dootarina. 
Where  n  writ  pnrpoiting  to  be  iaaned  against  Chariea  Langmaid  waa  aeired 
on  Chaae  Langmaid,  who  waa  the  penon  intended,  it  waa  held  that  it  could 
l»e  taken  adTantage  of  only  by  plea  in  abatement,  and  that  after  a  delanlt 
the  writ  might  be  amended  withoat  notice:  Lamgmaid  ▼.  PuftT,  7  Gray,  878^ 
880,  alao  citing  the  principal  caae. 

Abbxst  or  Wbono  PmaoH  thbough  Mibtakb  nr  Namb,  or  otherwiaa^ 
liabili^  for:  See  .ffemef  ▼.  SUiU,  44  Am.  Dec  289,  diamiaaing  the  qneation  al 
eome  length* 


EujoT  V.  FrrcHBUBG  R.  R.  Go. 

[10  Oonmra,  191.] 

BracT  BrpAMATff  OwvxB  HAS  Right  to  Bbasovablb  Usb  or  Wateb  in  a 
■tream  flowing  throogh  hia  land,  for  domeetic,  nuumfactmiDg,  and  agri* 
cnltoral  poipoaea,  aabjeot  to  the  equal  right  of  every  other  riparian  owner 
to  the  aame  reaaonable  nae,  and  is  liable  to  owners  below  him  only  for  as 
entire  diversion  or  abetraction  of  the  water  in  such  stream,  or  for  an  nn* 
reasonable  use  thereof. 

RBAao9ABLBMB88  ov  Uss  ov  Watbb  IN  STREAM  by  a  riparian  owner  de- 
pends npon  the  quantity  taken,  the  size  of  the  stream,  and  various  othef 
circumstaiioeai 

BiPABIAJI    OWVKR    MUST    ShOW  AcTUAL  PkBGEFTIBLB  DaMAOB  BT  DiVBli- 

8I0B  of  the  water  in  a  stream  flowing  through  his  land,  by  another  ri- 
parian owner,  before  he  can  recover  therefor. 

BlTABIAX     OWNBR    iNCRBASIirO    FlOW    OF    W'A'I*ER    £qUAL    TO    QUAKTITT 

Taker  from  a  stream  flo^'ing  through  his  land,  by  means  of  excavations 
and  ditches,  all  constitnting  part  of  the  same  improvement,  is  not  liable 
for  a  diversion  to  a  proprietor  below. 

AonoN  on  the  case  for  divertiiig  water  from  a  brook.    Tha 
cpinion  states  the  case. 


Eluot  v.  Fitghbubo  R.  &  Od  [Mmi. 

D.  8.  and  W.  A,  Bichardaon,  for  the  plaintilll 
O.  F.  Farley^  tor  the  defendants, 

ByOonrt,  Sbaw,  0.  J.  This  is  an  action  of  the  case  against  the 
defendants^  for  di^verting  the  i^ater  of  a  small  brook,  passing 
through  land  of  the  plaintiff  in  Shirley.  The  facts  are  briefly 
these:  The  plaintiff  is  the  owner  of  certain  land,  and  for  more 
than  sixty  years  a  small  brook,  having  its  sources  in  seyeral 
ponds,  has,  in  its  natural  course,  flowed  through  lands  of  Tarious 
persons,  viz.,  of  one  Clark,  of  one  Fumin,  and  then  through  the 
plaintiff's  land,  which  is  about  half  a  mile  below  said  Clark's, 
and  from  the  plaintiff's  land  through  various  other  lands,  to 
Nashua  river.  Said  brook  was  in  part  supplied  by  a  never-fail- 
ing spring  on  said  Clark's  land,  near  said  brook,  and  having  its 
outlet  into  it.  The  defendants,  pursuant  to  a  warranty  deed 
from  said  Clark,  of  a  perpetual  right  and  privilege  to  miAe  and 
rnftitif4M'tt  a  dam  and  reservoir,  and  draw  and  use  the  water  there- 
from, erected  such  dam  across  said  stream,  below  said  spring, 
and  made  said  reservoir  upon  and  about  the  same,  and  inserted 
a  lead  pipe  therein,  by  means  of  which  they  have  used  and  con* 
stantly  taken  water  from  said  reservoir,  to  their  depot  in  Shir- 
ley, and  used  the  same  for  furnishing  their  locomotive  steam- 
engines  vrith  water,  and  for  other  similar  purposes.  The 
defendants  offered  evidence  tending  to  prove  that  said  Clark, 
where  said  brook  runs  through  his  meadow,  which  is  wet  and 
springy,  had  cut  ditches  across  the  meadow  to  the  brook,  thereby 
increasing  the  flow  of  water  to  the  brook;  and  it  was  further 
proved  that  there  is  no  outlet  for  the  water  of  said  meadow  ex- 
cept into  this  brook.    The  meadow  is  situate  below  the  dam. 

The  plaintiff  contended  that  if  the  jury  were  satisfied  of  the 
existence  of  the  brook,  as  alleged,  and  the  diversion  of  the  water 
therefrom  by  the  defendants,  he  was  entitled  to  a  verdict  for 
nominal  damage,  without  proof  of  actoal  damage.  But  the 
presiding  judge  instructed  the  jury  that  unless  the  plaintiff  suf- 
fered actual  perceptible  damage  in  consequence  of  the  diversion 
the  defendants  were  not  liable  in  this  action.  In  connection 
with  this  instruction,  the  judge  further  instructed  the  jury  that 
if  they  believed  that  the  defendants,  by  excavating  said  reservoir 
and  spring  above  the  dam,  or  that  said  Clark,  by  digging  said 
ditches,  had  increased  the  flow  of  water  in  said  brook  equal  to 
the  quantity  of  water  the  defendants  had  diverted  therefrom, 
then  the  defendants  were  not  liable  in  this  action. 

The  whole  court  are  of  opinion  that  this  direction  was  right 
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in  botli  partioolars.  This  appears  to  have  been  a  small  stream 
of  "water;  bat  it  must,  we  think,  be  considered  that  the  same 
roles  of  law  apply  to  it,  and  regulate  the  rights  of  riparian  pro* 
prietors  through  and  along  whose  lands  it  passes,  as  are  held  to 
apply  to  other  watercourses,  subject  to  this  consideration,  that 
what  would  be  a  reasonable  and  proper  use  of  a  considerable 
stream,  ordinarily  carrying  a  large  Yolume  of  water,  for  irriga- 
tion or  other  similar  uses,  would  be  an  unreasonable  and  injuri- 
ous use  of  a  small  stream,  just  sufficient  to  furnish  water  for 
domestic  uses,  for  farm-yards,  and  watering  places  for  cattle. 

The  instruction  requested  by  the  plaintiff  is,  we  think,  founded 
on  a  misconception  of  the  rights  of  riparian  proprietors  in  water- 
courses passing  through  or  by  their  lands.  It  presupposes  that 
the  diyersion  of  any  portion  of  the  water  of  a  running  stream, 
without  regard  to  the  fitness  of  the  purpose,  is  a  violation  of  the 
light  of  every  proprietor  of  land  lying  below,  on  the  same 
stieam,  so  that,  without  suffering  any  actual  or  perceptible 
damage,  he  may  have  an  action  for  the  sole  purpose  of  vindi- 
cating his  legal  right. 

The  right  to  flowing  water  is  now  well  settled  to  be  a  right 
incident  to  property  in  the  land;  it  is  a  right  pubUci  juris ^  of 
such  character,  that  whilst  it  is  common  and  equal  to  all 
through  whose  land  it  runs,  and  no  one  can  obstruct  or  divert 
it,  yet,  as  one  of  the  beneficial  gifts  of  Providence,  each  pro- 
prietor has  a  right  to  a  just  and  reasonable  use  of  it  as  it  passes 
through  his  land;  and  so  long  as  it  is  not  wholly  obstructed  or 
diverted,  or  no  larger  appropriation  of  the  water  running 
through  it  is  made  than  a  just  and  reasonable  use,  it  can  not  be 
said  to  be  wrongful  or  injurious  to  a  proprietor  lower  down. 
What  is  such  a  just  and  reasonable  use  may  often  be  a  difficult 
question,  depending  on  various  circumstances.  To  take  a  quan- 
tity of  water  from  a  large  running  stream  for  agriculture  or 
manufacturing  purposes  would  cause  no  sensible  or  practicable 
diminution  of  the  benefit,  to  the  prejudice  of  a  lower  proprietor; 
whereas,  taking  the  same  quantity  from  a  small  running  brook 
passing  through  many  farms  would  be  of  great  and  manifest 
injury  to  those  below,  who  need  it  for  domestic  supply,  or 
watering  cattle;  and  therefore  it  would  be  an  unreasonable  use 
of  the  water,  and  an  action  would  lie  in  the  latter  case,  and  not 
in  the  former.  It  is,  therefore,  to  a  considerable  extent  a  ques- 
tion of  degree;  still  the  rule  is  the  same,  that  each  proprietor 
has  a  right  to  a  reasonable  use  of  it  for  his  own  benefit,  for  do* 
meatio  use  and  for  manufacturing  and  agricultural  purposes. 
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It  has  sometimes  been  made  a  question  whether  a  riparian 
proprietor  can  divert  water  from  a  running  stream,  for  purposes 
of  irrigation.  But  this,  we  think,  is  an  abstract  question  which 
can  not  be  answered  either  in  the  affirmative  or  negative,  as  a 
rule  applicable  to  all  cases.  That  a  portion  of  the  water  of  a 
stream  may  be  used  for  the  purpose  of  irrigating  land,  we  think 
is  well  established  as  one  of  the  rights  of  the  proprietors  of  the 
soil  along  or  through  which  it  passes.  Yet  a  proprietor  can  not 
under  color  of  that  right,  or  for  the  actual  purpose  of  irrigat- 
ing his  own  land,  wholly  abstract  or  divert  the  watercourse,  or 
take  such  an  unreasonable  quantity  of  water,  or  make  such  un* 
reasonable  use  of  it,  as  to  deprive  other  proprietors  of  the  sub- 
stantial benefits  which  they  might  derive  from  it,  if  not  diverted 
or  used  unreasonably.  The  point  may,  perhaps,  be  best  illus- 
trated by  extreme  cases.  One  man,  for  instance,  may  take 
water  from  a  perennial  stream  of  moderate  size,  by  means  of 
buckets  or  a  pump — for  the  mode  is  not  material — ^to  water  his 
garden.  Another  may  turn  a  similar  current  over  a  level  tract 
of  sandy  soil  of  great  extent,  which  in  its  ordinary  operation 
will  nearly  or  quite  absorb  the  whole  volume  of  the  stream, 
although  the  relative  position  of  the  land  and  stream  are  such 
that  the  surplus  water,  when  there  is  any,  is  returned  to  the 
bed  of  the  stream.  The  one  might  be  regarded  as  a  reasonable 
use,  doing  no  perceptible  damage  to  any  lower  proprietor,  whilst 
the  other  would  nearly  deprive  him  of  the  whole  beneficial  use; 
and  yety  in  both,  the  water  would  be  used  for  irrigation.  We 
cite  a  few  of  the  leading  cases  in  Massachusetts  on  this  subject: 
Weston  V.  Alden,  8  Mass.  186;  CoUmm  v.  Richards,  18  Id.  420 
[7  Am.  Dec.  160];  Cook  v.  HuU,  8  Pick.  269  [16  Am.  Dec.  208]; 
Anthony  v.  Lapham,  5  Id.  176. 

This  rule,  that  no  riparian  proprietor  can  wholly  abstract  or 
divert  a  watercourse,  by  which  it  would  cease  to  be  a  running 
stream,  or  use  it  unreasonably  in  its  passage,  and  thereby  de- 
prive a  lower  proprietor  of  a  quality  of  his  property,  deemed  in 
law  incidental  and  beneficial,  necessarily  flows  from  the  principle 
that  the  right  to  the  reasonable  and  beneficial  use  of  a  running 
stream  is  common  to  all  the  riparian  proprietors,  and  so  each  is 
bound  80  to  use  his  common  right  as  not  essentially  to  prevent 
or  interfere  with  an  equally  beneficial  enjoyment  of  the  com- 
mon right  by  all  the  proprietors.  Were  it  otherwise,  and  were 
it  an  inflexible  rule  that  each  lower  proprietor  has  a  right  to  the 
full  and  entire  flow  of  the  natural  stream,  without  diminution, 
acceleration,  or  retardation  of  the  natural  current,  it  would  fol* 
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low  that  each  lower  proprietor  would  haTe  a  right  of  action 
againBt  any  upper  proprietor,  for  taking  any  portion  of  the 
water  of  the  stream  for  any  purpose;  esnch  a  taking  would  be  a 
distnrbanoe  of  his  right;  and  if  taken  by  means  of  a  pump,  a 
pipe,  a  draan^  or  otherwise,  though  causing  no  substantial  dam- 
age, it  would  be  a  nuisance,  and  warrant  the  lower  proprietor 
in  entering  the  close  of  the  upper  to  abate  it:  Colbum  t.  Bid^ 
crd8, 13  Mass.  420  [7  Am.  Dec.  160]. 

It  would  also  follow,  as  the  legal  and  practical  result,  that  no 
proprietor  could  hare  any  beneficial  use  of  the  stream  without 
an  encroachment  on  anotiber's  right,  subjecting  him  to  actions 
Mies  quoiieSf  as  well  as  to  a  forcible  abatement  of  the  nuisance. 
If  ilie  plaintiff  could,  in  a  case  like  the  present,  have  such  an 
action,  then  eveiy  proprietor  on  the  brook  to  its  outlet  in 
Nashua  met  would  haye  the  same;  and  because  the  quantity  of 
diminution  is  not  material,  eyeiy  riparian  proprietor  on  the 
Nashua  would  hare  the  same  right,  and  so  evexy  proprietor  on 
the  Merrimack  river  to  the  ocean.  This  is  a  sort  of  redvctio  ad 
<ib9urdum,  which  shows  that  such  can  not  be  the  rule,  as  was 
daimed  by  the  plaintiff. 

Without  intending  at  present  to  state  the  authorities  fully,  we 
refer  to  the  following  English  cases,  as  tending  to  illustrate  and 
fix  the  rule  as  stated:  Bealey  r.  Bhaw,  6  East,  208;  Duncombe  ▼. 
BandaU,  Het.  82;  WUliams  t.  Marland,  2  Bam.  &  Cress.  910; 
8.  C,  4  Dow.  k  By.  683;  Wrighi  ▼.  Howard,  1  Sim.  &  St.  190. 

If  the  use  which  one  makes  of  his  right  in  the  stream  is-not  a 
teasonable  use^  or  if  it  causes  a  substantial  and  actual  damage 
to  the  proprietor  below,  by  diminishing  the  value  of  his  land, 
though  at  the  time  he  has  no  mill  or  other  work  to  sustain  pres- 
ent damage,  still,  if  the  pariy  thus  using  it  has  not  acquired  a 
right  by  grant,  or  by  actual  appropriation  and  enjoyment  twenty 
years,  it  is  an  encroachment  on  the  right  of  the  lower  proprietor 
for  which  action  will  lie:  Mason  v.  Hill,  8  Bam.  &  Adol.  804; 
8.  C,  5  Id.  1;  Wood  t.  Waud,  8  Exch.  748.  But  the  doctrine 
is  much  discussed  and  settled  on  deliberation,  in  a  recent  case 
decided  in  the  court  of  exchequer:  Emhrey  Y.^Owen,  6  Id.  353. 

The  right  to  the  use  of  flowing  water  is  publici  juris,  and 
common  to  all  the  riparian  proprietors;  it  is  not  an  absolute 
and  exclusive  right  to  all  the  water  flowing  past  their  land;  so 
that  any  obstruction  would  give  a  cause  of  action;  but  it  is  a 
right  to  the  flow  and  enjoyment  of  the  water,  subject  to  a  sim- 
ilar right  in  all  the  proprietors,  to  the  reasonable  enjoyment  of 
the  same  gift  of  Providence.     It  is  therefore  only  for  an  ab- 
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stmction  and  deprivation  of  this  common  benefit,  or  for  an  un- 
reasonable and  unauthorized  use  of  it,  that  an  action  vrill  lie; 
but  for  such  deprivation  or  unwarrantable  use,  an  action  vrill 
lie,  though  there  be  no  actual  present  damage.  So  it  is  subse- 
quently stated  in  the  close  of  the  case  last  cited:  **  So  long  as 
this  reasonable  use  by  one  man  of  this  common  property  doea 
no  actual  and  perceptible  damage  to  the  right  of  another  to  the 
similar  use  of  it,  no  action  will  lie." 

We  think  the  most  reliable  American  authorities  are  to  the 
same  effect:  8  Kent's  Com.,  6th  ed.,  439;  Angell  on  Water- 
courses, c.  4;  Blanchard  v.  Baker,  8  Greenl.  253  [23  Am.  Deo. 
604];  ^ler  v.  Wilkinson,  4  Mason,  397;  WM  v.  PorOand  Mm- 
u/acturing  Co.,  3  Sumn.  189;  Anthony  y.  Lapham,  6  Pick.  176. 

The  same  doctrine  has  been  held  in  a  recent  case  in  New  York: 
Van  Hoesen  v.  Coventry,  10  Barb.  618. 

In  applying  these  rules  to  the  present  case,  we  are  to  consider 
that  Clark,  who  owned  the  land  on  which  the  dam  was  built, 
and  the  defendants  to  whom  he  conveyed  all  his  right  to  the 
use  of  the  water,  as  holding  together  the  whole  right,  and  it  is 
to  be  considered  in  the  same  manner  as  if  the  defend^ta 
owned  the  land.  We  think  it  was  properly  left  to  the  juiy  to 
find  whether  the  defendants  claiming  in  the  right  of  Clark  had» 
by  their  diversion  of  the  water  for  a  valuable  and  highly  ben- 
eficial use,  caused  any  actual  or  perceptible  damage,  and  if  not, 
to  find  for  the  defendants.  It  is  veiy  clear  that  here  is  no 
complaint  of  the  total  diversion  of  the  stream  from  the  plaint- 
iff's land;  no  such  ground  of  complaint  is  set  forth  or  relied 
on.  The  bed  of  the  stream  and  the  stieam  itself  remains  and 
passes  through  the  plaintiff's  land  as  it  did  before.  The  gra- 
vamen of  the  complaint  is,  not  for  diverting  the  stream  itself, 
but  for  abstracting  a  part  of  the  water  of  the  stream.  This  is 
a  right  which  each  proprietor  has,  if  exercised  within  a  reason- 
able limit.  The  proper  question  therefore  was,  whether,  in  the 
mode  of  taking,  in  the  quantity  taken,  and  the  purpose  for 
which  it  there  was  taken,  was  a  reasonable  and  justifiable  use  of 
the  water  by  Clark.  The  use  being  lawful  and  beneficial,  it 
must  be  deemed  reasonable,  and  not  an  infringement  of  the 
right  of  the  plaintiff,  if  it  did  no  actual  and  perceptible  damage 
to  the  plaintiff,  and  therefore  we  think  that  question  of  fact 
was  rightly  left  to  the  juiy,  who  must  have  found  that  it  did 
him  no  such  damage. 

We  consider  the  other  direction  correct  also,  as  we  under^ 
■tand  it.     The  question  was  not,  if  the  defendants  had  caused 
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a  damage  to  the  plaintiff,  amomitiiig  in  law  to  a  disturbance  of 
Mb  light,  for  irhich  an  action  would  lie,  whether  it  woald  be 
baired  by  an  advantage  of  equal  value,  conferred  in  nature 
of  a  set-off;  but  whether  the  improvements  of  Clark  upon  his 
meadow,  taken  together  as  a  whole,  including  the  dam  and 
ditches  aa  parts  of  one  and  the  same  improvement,  any  damage 
was  done  to  the  plaintiff;  and  this,  we  think,  was  correctly  so 
kft 

It  may  perhaps  be  proper  to  guard  against  misconstruction, 
in  considering  what  are  the  general  rights  and  duties  of  persons 
owning  lands  bounding  on  running  streams,  by  the  general 
roles  of  law  and  for  general  purposes,  that  some  alterations  of 
these  roles  may  be  effected  in  Massachusetts,  by  the  acts  of 
legislation  on  that  subject,  in  respect  to  mills,  and  the  con- 
struction which  has  been  judicially  put  upon  such  legislative 
acts.  This  system  originated  with  the  provincial  act,  13  Anne, 
passed  in  1714:  Ancient  Laws  and  Charters,  404.  This  act  by 
its  operation  necessarily  secures,  to  some  extent,  advantages  to 
the  prior  occupant  of  a  stream,  by  a  dam  erected  to  work  a  mill: 
Bif/elcw  V.  NeweU,  10  Pick.  848;  Bemis  v.  l^ham,  18  Id.  169; 
A»7d  V.  Wdl8,  22  Id.  812. 

It  is  not  necessary,  however,  now  to  go  into  this  subject,  but 
merely  to  say  that  the  rights  to  streams  of  running  water,  upon 
which  the  present  question  turns,  are  not  dependent  upon  or 
affected  by  the  mill  acts. 

Exceptions  overruled. 

BioHT  or  RiPARiAV  OwNXB  TO  Usi  OF  Watbb  dt  Stbbam:  Sm  NewhaiU  v. 
Iruom^  54  Am.  Deo.  790,  and  the  note  thereto,  collecting  prior  cases  in  this 
That  each  riparian  owner  on  »  stream  has  a  right  to  the  reasonable 
thereof  for  his  own  benefit  for  domestic,  mannfactnring,  and  agricnltnral 
pmpoaee  is  a  point  to  which  the  principal  case  is  cited  with  approval  in  StcUt 
V.  PoUmeyeTf  33  Ind.  404,  405.  So  he  may  nse  the  water  for  irrigation;  bnt 
he  can  not,  nnder  color  of  that  right,  wholly  abstract  or  divert  the  water  of 
the  stream,  or  nse  an  unreasonable  quantity  of  it:  Union  M,  df  M»  Co,  v.  Fer» 
ri»t  2  Saw.  198.  The  reasonableness  of  the  use  of  the  water  in  a  stream  by 
one  riparian  proprietor  or  mill  owner  does  not  depend  on  what  would  be 
deemed  reasonable  in  his  business,  but  upon  what  would  be  regarded  as  rea* 
sonable  considered  with  respect  to  the  rights  of  others:  Batavia  M/g,  Co.  v. 
Newton  Wagon  Co,,  01  HI.  245,  also  citing  the  principal  case. 

Whxthjeb  Pboov  ov  Actual  Damaob  bt  Divebsion  of  Watebcoubsb  is 
Wicintinl  to  enable  a  riparian  owner  to  recover  therefor,  see  PlvmUigh  v. 
Dawwn,  41  Am.  Dec.  100;  Parker  v.  OrimcM,  42  Id.  730;  Newhall  v.  Iruon^ 
54  Id.  700, and  notes.  In  Garwood  v.  New  YorheU.  R,  R.  Co.,83  K.  Y.  407, 
the  principal  case  is  cited  and  distinguished  on  this  point.  So  it  is  cited  in 
Lmd  V.  Kern  Bedford,  121  Mass.  200,  where  it  was  held,  in  an  action  for  di- 
verting water  from  a  mill,  that  wherever  an  act  is  done  in  violation  of  one'a 
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Tights,  of  taoh  »  nature  that  if  it  be  continoed  an  indefinite  time  a  title  by 
advene  poeseaaion  may  be  acquired,  an  action  will  lie  without  proof  of  aotaal 
•damaffe. 


MoBBELL  V.  Tbenton  Mutual  Lifb  and  Fibb 

Inbubanoe  Gompant. 

[10  CuaBnw.  9fla.] 
CBXDITOB  of  FiBM  BAB    IVSUKABLX  InTXRSST  IN  PABTKER*8  LOTB,  tfao  in* 

Boranoe  being  leaa  than  the  debt,  and  may  recover  the  whole  amount 
from  the  insurera,  where  the  debt  is  doe  and  unpaid  at  the  death,  thooj^ 
the  eatatea  of  both  partnera  are  solvent. 
Pabtt  Intkbxstxd  nr  Avothve'b  Earnings  has  Insubablx  Intxbist  nr 
Latter*8  Litb,  it  aeema,  where  the  latter,  for  a  valuable  conaideration, 
haa  agreed  to  work  a  year  in  the  minea  and  to  give  the  former  a  quarter 
of  what  he  makea,  and  upon  the  loaa  of  the  insured  life  within  the  year 
the  whole  insurance  money  ia  recoverable. 

Acnov  on  a  policy  of  insnmnoe  on  the  life  one  William  0. 
liorrell,  iv^ho  died  within  three  months  after  the  insnranoe  was 
effected.  The  main  question  was  as  to  whether  or  not  the 
plaintiff  had  an  insurable  interest  in  the  said  Morrell's  life. 
The  court  below  ruled  that  he  had,  and  was  entitled  to  recoyer 
the  full  amount  insured.  Verdict  for  the  plaintiff;  exceptions 
^y  the  defendants.  The  facts  sufficiently  appear  from  the 
opinion. 

J.  O.  AbboUt  for  the  plaintiff. 
A.  E.  Nelson,  for  the  defendants. 

By  Court,  8haw,  G.  J.  The  court  are  of  opinion  that,  upon 
the  facts  stated,  the  plaintiff  had  an  interest  such  as  is  recog- 
nized as  a  good  insurable  interest  in  the  life  of  the  person  on 
which  this  policy  was  made  by  the  defendant  company  to  the 
plaintiff.  He  held  a  promissory  note  signed  by  a  firm  of  which 
the  said  William  G.  Morrell  was  one  of  the  partners,  to  an 
amount  larger  than  the  amount  insured;  this  was  due  and 
owing  at  the  time  the  insurance  was  made,  at  the  death  of  the 
party  whose  life  was  insured,  and  at  the  time  of  the  trial.  Each 
partner  is  a  debtor  in  solido  to  the  whole  amount  of  a  joint  debL 
It  is  no  answer,  we  think,  that  the  estate  of  the  deceased  was 
solvent,  and  that  the  other  joint  debtor  might  be  able  to  pay  it; 
it  was  enough,  we  think,  that  by  the  contract  of  the  defendants, 
made  on  a  valuable  consideration,  they  guaranteed  to  the  plaint- 
iff that  if  his  debtor  should  die  within  the  time,  and  the  debt 
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remamed  unpaid)  they  would  pay  the  amount  stipulated:  Ar^ 
denon  ▼.  Edie^  cited  in  Park  on  Ins.  432;  TidsweU  ▼.  Anker^ 
Mem,  Peake's  Cas.  161. 

But  the  court  are  strongly  inclined  to  the  opinion  that  the 
plaintiff  had  another  interest  in  the  life  of  the  person  on  whose 
life  he  was  insured  by  the  defendants.  He  had  a  subsisting 
oontiaet  ^th  that  person,  made  on  a  valuable  consideration^ 
by  which  lie  was  to  receiye  one  quarter  part  of  his  earnings  in 
the  mines  of  Galifomia  for  one  year.  Such  an  interest  can  not, 
from  its  nature,  be  valued  or  apportioned.  It  was  an  interest 
upon  which  the  policy  attached.  By  the  loss  of  his  life  within 
the  year,  the  person  whose  life  was  insured  lost  the  means  of 
earning  anything  more,  and  the  plaintiff  was  deprived  of  receiv- 
ing his  share  of  such  earnings,  to  an  uncertain  and  indefinite 
amount. 

^ns  overruled. 


Ihsubablb  hriKKESt  IS  Lira  or  Another,  Nigbutt  or.— There  is  som* 
difference  of  opinion  upon  the  point  ae  to  whether  or  not  by  the  English  oom- 
moQ  law,  prior  to  the  enactment  of  the  statute  of  14  Geo.  III.,  o.  48,  it  wa» 
necessary,  in  order  to  support  an  iusarance  by  one  person  upon  the  life  of 
snother,  that  the  person  insuring  should  have  an  interest  in  the  life  assured. 
The  prevailing  opinion  seems  to  be,  however,  that  such  an  interest  was  not 
necessary:  Dolby  v.  India  etc.  Life  Aatwranee  Co,,  15  Com.  B.  387;  BrUiak 
Oommereial  Ibs,  Co,  v.  Magee,  Coo.  it  AL  182;  Shanmon  v.  NwgetU,  Hayes, 
636;  Trenkm  etc.  Ins,  Co,  v.  Johnmm,  24  N.  J.  L.  570.  And  after  the  enact- 
ment of  the  statute  above  referred  to,  but  before  its  extension  to  Ireland,  it 
was  there  held,  in  the  absence  of  any  requirement  on  that  point  in  the  policy, 
that  one  person  could  effect  a  valid  insurance  for  his  own  benefit  upon  th» 
life  of  another  in  which  he  had  no  interest:  British  Commereiai  In$,  Co.  v. 
Magee^  Coo.  k  Al.  182;  Bhamum  v.  Nugent,  Hayes,  536;  Bliss  on  life  Ins., 
sec.  9. 

But  this  question  was  put  at  rest  in  Enghind  by  the  statute  of  14  Qeo.  HI., 
c  48,  already  mentioned,  the  terms  of  which  were  as  follows:  **  Whereas  it 
hath  been  found  by  experience  that  the  making  insurance  on  lives,  or  other 
events,  wherein  the  assured  shall  have  no  interest,  hath  introduced  a  mis- 
chievous kind  of  gaming;  for  remedy  whereof,  be  it  enacted,  etc. :  That  f ron^ 
and  after  the  passing  of  this  act,  no  insurance  shall  be  made  by  any  persoa 
or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of  any  person  or 
persons,  or  on  any  other  event  or  events  whatsoever,  wherein  the  person  or 
persons  for  whose  use,  benefit,  or  on  whose  account  such  policy  or  policies' 
shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or  wagering; 
and  that  every  assurance  made  contrary  to  the  true  intent  and  meaning- 
bereof  shall  bo  null  and  void  to  all  intents  and  purposes  whatsoever.  And 
be  it  further  enacted:  That  it  shall  not  be  lawful  to  make  any  policy  or  poli- 
cies on  the  life  or  lives  of  any  person  or  persons,  or  other  event  or  events,, 
without  inserting  in  such  policy  or  policies  the  person's  or  persons*  name  or 
Dames  interested  therein,  or  for  whose  use,  benefit,  or  on  whose  account  sucb< 
policy  is  so  made  or  underwrote.     And  be  it  further  enacted:  That  in  all' 
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cMei  when  the  insored  hath  interest  in  each  life  or  li^et,  event  or  events,  no 
greater  snm  shall  be  recovered  or  received  from  the  insurer  or  Insurers  thao 
the  amonnt  or  value  of  the  interest  of  the  insuitsd  in  sooh  Ufa  or  lives,  or 
other  event  or  events." 

Although  this  statute  U  said  in  Btm  v.MukuUBen^  LV*ln$.  Co.,  2S 
K.  Y.  516,  to  have  been  merely  declaratoiy  of  the  common  law,  the  Ian* 
gnage  of  the  preamble  of  the  statute  shows  that  it  was  supposed  by  those 
who  enacted  it  that  they  were  introducing  a  limitation  upon  an  exuting  right 
of  free  insurance  upon  Uvet  and  other  events  in  which  the  persons  effecting 
the  insurance  had  no  interests  Certain  it  is,  that  before  the  statute  a  comnuNi 
practice  had  grown  up  of  making  such  insurances,  whether  lawful  or  not: 
Reynolds  on  life  Ins.  39. 

Li  this  country  the  statute  of  14  Geo.  III.  was  never  in  force:  Bliss  on 
Life  Ins.,  sec  20;  but  insurances  npon  lives  in  which  the  persons  effecting 
the  insurances  have  no  interest  are  nevertheless  held  void  as  against  pnblio 
policy,  and  it  is  as  well  settled  here  as  in  England  that  in  order  to  support  a 
life  insurance  policy  the  person  to  whom  it  is  issued  must  have  an  insurable 
interest  in  the  life  insured:  Bliss  on  Life  Ins.,  sees.  7, 9;  3  Kent's  Com.  368$ 
12  West  Jur.  707;  Lord  v.  DaU,  7  Am.  Dec  88;  Bute  v.  IfMkuUBen^Life 
Ine.  Co.,  23  K.  Y.  516;  CharUr  Oak  L\ft  fna,  Co,  v.  Brant,  47  Mo.  419; 
OUberi  v.  Jfoo9e*«  Adm*r,  13  Week.  Not.  Cas.  489;  S.  C,  13  Ins.  L.  J.  297; 
Fox  V.  Fwn.  MuL  JJft  /ns.  Co.,  4  Big.  Ins.  Rep.  458;  Brofkrn^  v.  MukuU 
Ben^  Life  Iiu,  Co.,  9  Fed.  Rep.  249;  Mowry  v.  HofM  Life  Ins.  Co.,  9  Bm, 
L  346.  A  policy  unsupported  by  such  an  interest  is  a  mere  wagering  policy, 
and  "  it  is  not  lawful  for  a  man  to  bet  upon  the  life  of  another  party  any  mors 
than  it  is  lawful  to  bet  on  anything  else: "  Sharswood,  J.,  in  Fax  v.  Penn. 
MuL  Hfe  Ins,  Co,,  4  Big.  Ins.  Rep.  458.  To  permit  one  person  to  take  out 
a  poU<^  of  insurance,  for  his  own  benefit,  on  the  life  of  another  where  he  has 
no  interest  in  the  preservation  of  that  life  is  almost  tantamount  to  offering  a 
premium  for  murder.  At  all  events,  it  puts  in  the  way  of  the  beneficiary  a 
temptation  to  imagine  and  long  for,  if  not  to  contrive,  the  death  of  the  person 
whose  life  is  insured.  Contrary  to  the  general  doctrine  of  the  American  cases 
ou  this  subject,  it  is  said  in  Trenton  etc.  /ns.  Co.  v.  Jofmnn,  24  N.  J.  L.  576^ 
that,  by  the  rule  of  the  common  law  prevailing  in  New  Jersey,  an  interest  in 
the  life  assured,  on  the  part  of  the  person  effecting  the  insurance,  is  not  neces* 
sary  to  support  a  life  insurance  policy;  but  the  decision  in  that  oase  in  favor 
of  the  policy  was  not  rested  on  that  ground. 

What  Constitutes  Iitsubablb  Iktxbbst  in  Another's  Life.— 1. 
Whether  Interest  must  be  Peeuniary.-^lt  is  undoubtedly  settled  in  England 
that,  under  the  statute  of  14  Geo.  m.,  c  48,  the  interest  in  another's  life 
which  will  support  a  life  insurance  policy  must  be  pecuniary:  Angell  on  Ins., 
sec.  298;  Bliss  on  Life  Ins.,  sec.  10;  Remolds  on  Life  Ins.  41;  Ha{foTd  v. 
Kymer,  10  Bam.  k  Cress.  724;  ffebdon  v.  West,  3  Best  k  S.  579.  Indeed, 
this  may,  we  think,  be  safely  laid  down  as  the  doctrine  upon  this  subject 
both  in  England  and  America:  May  on  Ins.,  sec.  104;  Angell  on  Ins.,  sec  299; 
1  Cent.  L.  J.  603;  Lord  v.  Dail,  7  Am.  Dec  38,  40,  and  note  discussing  this 
question  at  considerable  length;  Lewie  v.  Phamx  Mut.  I4fe  In$.  Co.,  39 
Conn.  104;  S.  C,  3  Ins.  L.  J.  123^  126;  Charter  Oak  Hfe  Ins.  Co.  v.  Brant, 
47  Mo.  419;  Singleton  v.  SL  Louis  etc.  Ins.  Co.,  66  Id.  63;  S.  C,  27  Am. 
Rep.  321,  and  note;  8.  C,  7  Rep.  148;  8.  C,  7  Ins.  L.  J.  576;  8.  C,  18  Alb. 
L.  J.  103;  Continental  Life  Ins.  Co.  v.  Volger  (Ind.),  13  Ins.  L.  J.  142;  &  a, 
18  Cent.  L.  J.  229,  and  note;  S.  C,  17  Rep.  553;  Bombach  v.  Piedmont  etc 
Ins.  Co.  (La.),  16  Rep.  780;  8.  a,  12  Ins.  L.  J.  268.    Mere  relationship, 
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Iherefore,  does  not  oonstitate  aa  insuxmble  inftarMt:  Continental  L{fe  In»,  Co, 
Y.  Volger^  13  Id&  L.  J.  142;  S.  C,  18  Gent.  L.  J.  229,  «nd  note;  S.  C.  17 
Bep.  653.  It  mnet  be  admitted,  however,  that  in  aome  of  the  American  an* 
thoritiea  theie  are  atrong  ezpreetiona  to  the  effect  that  the  intereit  to  aup- 
port  each  a  policy  need  not  be  pecnniary,  and  that  an  iatenet  arising  from 
doee  relationahip  may  be  enfficient:  Blin  on  life  Ins.,  sec.  21;  Cfraitcm  y, 
Natumal  Life  Ine.  Co.^  15  Han,  74;  Inmrance  Co.  ▼.  Bailey,  13  WalL  619. 

"The  tendency  of  the  American  dedaions,  especially  the  more  recent 
ones,'*  says  Mr.  Bliss,  "is  to  hold  that  whererer  tSiere  is  any  well-founded 
ezpeetatioD  of  or  claim  to  any  advantage  to  be  derived  from  the  oontinn- 
ance  ol  a  life,  there  is  an  insurable  interest  in  the  life,  though  there  may  be 
no  daim  upon  the  person  whose  life  is  insured  tbat  can  be  recognized  in  law 
or  in  equity:"  Bliss  on  Life  Ins.,  sec  21.  In  Cfrattan  v.  NatiancU  Life  Ine, 
Co,,  15  Hun,  76,  where  it  is  held  that  an  interest  arising  from  rektionship 
may  be  sufficient,  the  court  say:  "If  it  appear  tbat  the  relation,  whether  of 
consanguinity  or  of  affinity,  was  such  between  the  person  whose  life  was  in* 
anred  and  the  beneficiary  named  in  the  policy  as  warrants  the  conclusion 
that  the  beneficiary  had  an  interest,  whether  peonniaiy  or  arising  from  de- 
pendence or  natural  affection,  in  the  life  of  the  person  insured,  such  interest 
will  uphold  the  policy.'*  Mr.  Justice  Clifford,  in  Ineurance  Co.  v.  Bailey,  13 
WalL  619,  after  remarking  that  an  insurable  interest  in  the  thiug  insured  is 
fmnmtlBl  to  support  a  marine  or  fire  policy,  says:  "Life  insurances  have 
aometimee  been  construed  in  the  same  way;  but  the  better  opinion  is,  that 
the  decided  cases  which  proceed  upon  the  ground  that  the  insured  must  neo> 
aasarily  have  some  pecuniary  interest  in  the  life  of  the  cettui  que  vie  are 
founded  in  an  erroneous  view  of  the  nature  of  the  contract;  that  the  contract 
of  life  insunnce  is  not  necessarily  one  merely  of  indemnity  for  a  pecuniary 
loss,  as  in  marine  and  fire  policies;  that  it  is  sufficient  to  show  that  the  policy 
is  not  invalid  as  a  wager  policy.  If  it  appear  that  the  relation,  whether  d 
conaanguinity  or  of  affinity,  was  such,  between  the  person  whose  life  was  in- 
Bured  and  the  beneficiary  named  in  the  policy,  as  warrants  the  oondusioa 
that  the  beneficiary  had  an  intereet,  whether  pecuniary  or  arising  from  de- 
pendence or  natural  affection,  in  the  life  of  the  person  insured." 

In  a  subsequent  well-considered  case  in  the  same  court,  Mr.  Justice  Field, 
delivering  the  opinion,  states  with  great  force  what  constitutes  an  insurable 
interest  in  another's  life:  Wamock  v.  Davis,  104  U.  S.  775;  8.  C,  13  Bep^ 
737;  S.  C,  11  Fed.  Bep.  527;  S.  C,  4  Morr.  Trans.  93.  In  that  case  hesays: 
*'  It  is  not  easy  to  define  with  precision  what  will  in  all  cases  constitute  an 
inaurable  interest  so  as  to  take  the  contract  out  of  the  class  of  wager  policies. 
It  may  be  stated  generally,  however,  to  be  such  an  interest  arising  from  the 
relations  of  the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him,  as  will  justify 
a  reasonable  expectation  of  advantage  or  benefit  from  the  contiunanoe  of  his 
life.  It  is  not  necessary  that  the  expectation  of  advantage  or  benefit  should 
be  always  capable  of  pecuniary  estimation,  for  a  parent  has  an  insurable  in- 
terest in  the  Uf e  of  his  child,  and  a  child  in  the  Life  of  hia  parent^  a  husband 
in  the  life  of  his  wife^  and  a  wife  in  the  life  of  her  husband.  The  natural 
affection  in  cases  of  this  kind  is  considered  as  more  powerful — aa  operating 
more  efficaciously — ^to  protect  the  life  of  the  insured  than  any  other  consid- 
eration. But  in  aU  cases  there  must  be  a  reasonable  ground,  founded  upon 
the  relations  of  the  parties  to  each  other,  either  pecuniary  or  of  blood  or 
affinity,  to  expect  some  benefit  or  advantage  from  the  continuance  of  the  life 
of  the  aasored.    Otherwise  the  contract  is  a  mere  wager,  by  which  the  party 
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the  policy  ia  directly  interwted  in  the  early  death  of  the  aasnred^ 
Sach  policies  have  a  tendency  to  create  a  desire  for  ^e  event." 

If  we  correctly  understand  the  doctrine  here  laid  down,  it  amoonts  simply 
to  this,  that  an  insorable  interest  in  another's  life  need  not  be  pecnniary  in 
the  sense  of  being  susceptible  of  definite  ''peooniacy  estimation,"  nor  in  the 
sense  of  bdng  founded  upon  any  mere  pecuniary  relation,  but  that  it  may 
rest  solely  upon  ties  of  blood  or  affinity,  and  yet  that  the  mere  existenoe  of 
such  a  tie  is  not  of  itself  sufficient  to  constitate  an  insurable  interest,  but  that 
the  tie  must  be  such  as  to  give  reasonable  ground  for  an  expectation  of  ben- 
ofit  or  advantage  from  the  continuance  of  the  life.  By  **  benefit  or  advan* 
tage,"  in  this  connection,  we  understand  that  it  must  be  a  material  or  physi- 
cal "benefit  or  advantage."  That  is  to  say,  a  mere  sentimental  benefit 
arising  from  a  gratification  of  the  affections  by  the  prolongation  of  the  life 
assured  will  not  suffice.  The  expected  benefit  roust  consist  in  service^  main- 
tenance, or  the  like.  This  is  equivalent  to  saying  that  it  must  be  a  pecuniary 
benefit,  as  distinguished  from  a  mere  sentimental  or  moral  gratification. 
Thus  understood,  the  doctrine  of  these  cases,  which  professedly  reject  the  test 
of  pecuniary  interest,  is  not  substantially  different  from  that  held  in  other 
eases.  If  it  were  true  that  the  reasonable  expectation  of  advantage  from  the 
continuance  of  another's  life,  required  to  constitute  an  insurable  interest  in 
that  life,  had  reference  in  any  case  solely  to  the  satisfaction  of  an  affectionate 
desire  for  the  prolongation  of  the  life,  ought  not  the  insurers  to  be  permitted 
to  show  in  defense  that  there  was  in  fact  no  affection  between  the  parties  f 
And  on  the  other  hand,  ought  not  an  insurable  interest  to  be  held  to  eodst 
wherever  there  is  affection,  though  there  was  no  other  relation  ?  Yet  we 
venture  to  say,  on  the  one  hand,  that  the  right  of  a  husband  to  insure  his 
wife's  life  would  not  be  denied  even  if  it  should  be  distinctly  proved  that  he 
never  had  the  slightest  affection  for  her,  and  uniformly  treated  her  as  a  mere 
household  drudge;  and  on  the  other  hand,  that  where  there  was  no  tie  giving 
a  reasonable  ground  to  expect  service  or  support,  a  friendship  as  warm  and 
abiding  as  that  between  Damon  and  Pythias  would  not  furnish  an  insurable 
interest  in  behalf  of  one  in  the  life  of  tiie  other.  For  a  further  discussion  of 
this  point,  see  the  note  to  Lord  v.  Doll,  7  Am.  Deo.  42,  heretofore  referred  to. 

2.  Direci  and  D^nite  Legal  Interest  not  Neceaaary. — Certainly  where  there- 
is  a  clear  legal  title  to  a  pecuniary  benefit  from  the  continuance  of  another's 
life,  there  is  an  insurable  interest  in  that  life;  but  a  strict  legal  claim  to  such 
benefit  is  not  essential;  a  strong  probability  of  it  ia  enough:  Miller  v.  EagU 
etc.  Ins,  Co.,  2  £.  D.  Smith,  268;  Iloyt  v.  New  York  Life  Ins,  Co,,  S  Bosw. 
446.  **  The  interest  required  need  not  be  such  as  to  constitute  the  basis  of 
any  direct  claim  in  favor  of  the  plaintiff  upon  the  party  whose  life  is  insured; 
it  is  sufficient  if  an  indirect  advantage  may  result  to  the  plaintiff  from  his 
life:"  Trenton  etc.  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  586.  An  equitable  claim 
to  a  pecuniary  advantage  from  the  continuance  of  the  life  will  suffice,  it 
seems:  Miller  v.  Bkigle  etc.  Ins.  Co.,  2  E.  D.  Smith,  292. 

S.  (f  CUUm  o/ Interest  in  Insured  Hfe  is  Mere  Pretext,  the  plaintiff  having 
no  interest  which  he  would  reasonably  desire  to  have  protected,  or  if  his  in- 
terest is  small  and  the  amount  of  the  insurance  vastly  disproportionate,  the 
policy  will  be  regarded  as  a  mere  gaming  contract,  and  not  enforceable:  Mowry 
V.  Home  L\fe  Ins.  Co,,d  R.  I.  346;  Guardian  MuL  Life  Ins.  Co.  v.  Hogan, 
80  IlL  35;  S.  C,  22  Am.  Rep.  180;  S.  C,  5  Ins.  L.  J.  8.35;  S.  C,  8  Chic.  L. 
N.  382;  Brochway  v.  Mutual  Benefit  L\ft  Ins.  Co.,  9  Fed.  Rep.  249.  And  it 
is  for  the  jury  to  determine  whether  the  insurance  is  a  mere  cover  for  a. 
wager  on  the  life  assured:  Broekway  v.  Mutual  Benefit  Life  Ins.  Co.,  supra. 
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IirsuBABLS  Interest  in  Another's  Life  Arising  from  Contract  Rf.- 
LA.TIONS. — I.  Insurable  ItUerest  of  Creditor  in  Debtor* »  /.(/>. — It  is  well  teb- 
tled  that  a  creditor  baa  an  insurable  interest  in  the  life  of  his  debtor,  at  least 
to  the  amount  of  the  debt:  Angell  on  Ins.,  sec.  304;  May  on  Ins.,  sec.  lOS; 
Reynolds  on  Life  Ins.  54;  Bliss  on  Life  Ins.,  sec.  13;  18  Cent.  L.  J.  346; 
Oodsall  T.  Boldero,  9  East,  72;  Dryadale  v.  PiggoU,  22  Beav.  238;  VanLind- 
enau  v.  Deabortmghy  3  Car.  k  P.  353;  S.  C,  8  Bam.  &  Cress.  586;  Suecestion 
qfJIearingy  26  La.  Ann.  326;  BawU  v.  American  etc.  Ins,  Co,,  27  N.  Y.  282; 
Rivers  v.  Oregg,  5  Rich.  £q.  274;  McKenty  v.  Universal  L\fe  Ins.  Co,,  3  Ins. 
L.  J.  385  (U.  S.  C.  C,  D.  of  Minn.);  Union  Mul.  Life  Ins,  Co,  v.  Mowry,  7 
Ins.  L.  J.  203  (U.  S.  S.  C);  Brockway  v.  MiUual  BewJU  Life  Ins.  Co.,  9  Fed. 
Rep.  249.  And  the  creditor  may  insure  the  debtor's  life  without  the  lattcr'ts 
consent:  Succession  of  Hearing,  26  La.  Ann.  326.  The  theory  upon  which 
an  insurable  interest  in  a  debtor's  life  is  held  to  exist  iu  favor  of  his  creditor 
is  that  the  prospect  of  payment  of  the  debt  is  presumed  to  be  increased  by  th  ? 
continuance  of  the  debtor's  life.  Besides,  although  this  does  not  seem  to  I)o 
adverted  to  in  the  cases,  the  debtor's  life  at  common  law  furnished  a  direc  t 
security  for  his  debt,  owing  to  the  creditor's  right  to  take  his  body  in  execu- 
tion. It  must  be  confessed,  however,  that  the  theory  that  a  creditor  has  an 
interest  in  the  continuance  of  his  debtor's  life  is,  as  Mr.  Bliss  very  cleai*' y 
shows,  to  a  considerable  extent  fictitious:  Bliss  on  Life  Ins.,  sec.  13.  Take, 
for  instance,  a  case  where  tlie  debt  is  fully  secured,  or  a  case  where  the  debtor 
is  so  hopelessly  insolvent  that  the  ehances  of  payment  are  more  remote  than 
the  chances  of  his  death:  what  interest,  in  either  of  those  cases,  has  the  cred- 
itor in  the  continuance  of  his  life?  Indeed,  iu  the  latter  case,  is  not  the  cred- 
itor's interest,  as  soon  as  he  effects  the  insurance,  directly  adverse  to  the 
prolongation  of  the  debtor's  life? 

The  debt  must  undoubtedly  be  valid  to  give  the  creditor  an  insurable  in- 
terest. Hence  the  holder  of  a  note  given  for  money  won  at  play  has  no  in- 
surable interest  iu  the  debtor's  life:  Dwyer  v.  Bklie,  Angell  on  Ins.,  sec.  290: 
2  Park.  Ins.,  7th  ed.,  639.  Nor  does  a  mere  moral  claim  constitute  one  a 
creditor,  it  seems,  so  as  to  give  him  an  insurable  interest  in  the  life  of  the 
person  against  whom  he  has  the  claim:  Guardian  Mvt.  Life  Ins.  Co,  v. 
ffogan,  80  111.  35;  8.  C,  22  Am.  Rep.  180;  S.  C.  5  Ins.  L.  J.  841;  S.  C,  S 
Chic.  L.  N.  382.  But  the  fact  that  a  debt  is  barred  by  the  statute  of  limi- 
tations docs  not  deprive  the  creditor  of  an  insurable  interest  in  the  dubtor'ii. 
life,  because  the  bar  is  not  absolute  and  the  debtor  may  not  avail  himself  of 
of  it:  Rawls  v.  American  etc.  Ins,  Co.,  27  N.  Y.  282.  So  where  the  debtor  is 
an  infant,  for  he  may  not  interpose  infancy  as  a  defense:  Rivers  v.  Gregg,  6 
Rich.  Eq.  274;  Bliss  on  Life  Ins.,  sec.  13. 

As  to  the  extent  to  which  a  creditor  may  effect  insurance  on  his  debtor'.? 
life,  Mr.  Bliss  is  of  opinion  that  upon  principle  there  is  no  reason  why  he 
may  not  insure  in  excess  of  his  debt  if  the  insurers  choose  to  take  the  risk 
in  return  for  the  premium  paid,  and  if  there  is  no  fraud  or  misrepresentatiou : 
Bliss  on  Life  Ins.,  sec.  31.  And  no  doubt  this  is  true  unless  the  dispropor- 
tion between  the  interest  assured  and  the  amount  of  the  insurance  is  so  great 
as  to  make  the  policy  a  mere  wagering  contract,  iu  which  case,  of  course,  the 
reasons  against  the  enforcement  of  the  agreement  are  as  cogont  as  if  there 
were  no  insurable  mterest  at  all:  Brockway  v.  Mutual  Benefit  L\fe  Itis,  Co,, 
9  Fed.  Rep.  249;  Guardian  etc.  Ins,  Co,  v,  Hogan,  80  111.  35;  S.  C,  22  Am. 
Bep.  180;  S.  C,  5  Ins.  L.  J.  841;  S.  C,  8  Chic  L.  N.  382;  see  also  Cam- 
mack  v.  Lewis,  15  Wall.  643.  Thus  where  an  insurance  for  forty  thousanrl 
dollars  was  effected  for  the  benefit  of  a  creditor  for  a  trifling  sum,  who  held^ 
Am.  Dbo.  Tol.  LYII— T 
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however,  a  pretended  claim  for  ten  thousand  dollars,  it  was  left  to  the  jnrj 
to  say  whether  the  traiiBaction  was  bona  Jide  or  a  mere  wagering  contract. 
BrochuHxy  v.  Mutual  Ben^  Lift  Ins.  Co.,  Bupra.  In  Cammack  r.  Lewht,  it 
Wall.  643,  it  was  said  that  a  creditor  holding  a  claim  for  only  seventy  ilullan 
<K)nld  not  take  an  insurance  on  his  debtor's  life  for  three  thousand  dollars, 
either  directly  or  by  an  assignment^  through  an  arrangement  with  his  debtor; 
but  the  point  was  not  decided  because  the  controversy  there  was  between 
the  creditor  and  the  representative  of  the  debtor.  Of  course  where  the 
creditor  has  a  further  indeterminate  interest  beyond  the  extent  of  lus  debt, 
by  reason  of  a  partnership  with  his  debtor,  in  a  business  requiring  consider- 
able capital  and  skill,  an  insurance  largely  in  excess  of  the  debt  will  be  valid: 
Unum  MvJb.  L\fe  Ina.  Co.  v.  Mounry,  7  Ins.  L.  J.  203  (U.  S.  S.  C) 

The  effect  of  the  provision  in  the  statute  of  14  Qeo.  HI.,  a  48,  heretofore 
quoted,  limiting  the  right  of  recovery  on  a  life  policy  to  the  extent  of  the  in- 
surable interest,  is  no  doubt  practically  to  prohibit  insurances  by  creditors 
or  others  in  excess  of  the  insurable  interest,  even  if  they  would  be  otherwise 
valid.  As  to  the  extent  of  recovery  on  such  a  policy,  however,  see  a  subse- 
quent section  of  this  note. 

Not  only  haa  a  creditor  an  insurable  interest  in  the  life  of  his  debtor,  but 
it  has  been  decided  that  he  may  have  a  similar  interest  in  the  life  of  the 
debtor's  wife  under  some  circumstances.  Where  a  debtor  and  his  wife  joined 
in  an  assignment  to  the  creditor  by  way  of  security  of  a  certain  annuity  and 
legacy  coming  to  the  wife,  an  Insurance  effected  by  the  creditor  on  the  wife's 
life  was  held  valid:  Henwn  v.  BlachoeU,  4  Hare,  434;  S.  C,  14  L.  J.  Ch.  329. 
The  reason  given  was  that  the  security  consisting  in  choe^^  in  action  belong- 
ing  to  the  wife  which  could  not  be  reduced  to  poesessi'^n  if  the  wife  should 
survive  the  husband,  they  would  inure  to  her,  and  the  security  would  be 
gone;  but  as  Mr.  Bunyon  clearly  shows  in  criticising  this  decision  the  risk 
consisted  in  the  wife's  living  and  not  in  her  dying,  so  that  the  creditor's  in- 
terest was  really  adverse  to  the  continuance  of  her  life:  Bunyon  on  Life  Ins. 
290. 

2.  Insurable  Interest  of  Debtor  in  Creditor's  Life, — It  may  well  happen  that 
a  debtor  may  have  such  an  interest  in  the  continuance  of  his  creditor's  life 
as  to  render  valid  a  policy  taken  out  by  him  on  such  life;  but  a  mere  p*x>mise 
of  the  creditor  not  to  enforce  his  claim  while  he  lives  will  not  give  the  debtor 
an  insurable  interest  in  his  life:  Hehdon  v.  West^  3  Best  &  S.  579. 

.').  AnnuUmd  luxs  Insurable  Interest  in  the  life  on  which  the  annuity 
deT)eud8;  for  here  there  is  an  obvious  advantage  to  be  derived  from  the  con- 
tinuance of  the  life:  Reynolds  on  Life  Ins.  62;  as  where  one  borrows  money 
and  grants  an  annuity  for  his  own  life  as  part  consideration  for  the  loan: 
OotUieb  V.  Cixinch,  4  De  G.  M.  &  G.  440.  And  in  such  a  case,  the  borrower, 
on  paying  the  debt,  is  not  entitled  to  a  surrender  of  the  policy:  Id. 

4.  Partner  has  Insurable  Interest  in  Copartner*s  Life  on  very  clear  grounds, 
one  of  the  most  obvious  of  which  is  that  the  partnership  will  be  terminated 
by  death.  Where  a  partner  has  not  paid  in  his  proportion  of  the  capital 
stock,  there  is  still  greater  reason  for  holding  that  his  copartner  has  an  insur- 
able interest  in  his  life:  Connecticut  Mutual  Life  Ins,  Co,  v.  Luchs,  108  U.  S. 
498;  8.  C,  12  Ins.  L.  J.  577;  S.  C,  17  Cent.  L.  J.  130;  S.  C,  16  Rep.  420. 
So  where  the  partner  whose  life  is  insured  is  to  devote  his  personal  attention 
and  skill  to  the  partnership  business:  18  Cent.  L.  J.  347.  In  those  mining 
partnerships  where,  as  in  the  principal  case,  one  furnishes  the  outfit  to  send 
another  to  the  mines  to  engage  in  mining,  with  an  agreement  that  they  are  to 
share  the  earnings,  the  home  partner  has  an  undoubted  insurable  interest  in 
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Che  mining  partner's  life,  for  the  whole  income  of  the  investment  depends 
opon  that:  Bevin  ▼.  Coimeetiaa  Mutual  Life  ftu.  Co.,  23  Conn.  244;  MUUr  v. 
£iiff/e  He.  Im,  Co.,  2  K  D.  Smith,  268;  Hoyi  v.  New  York  L\fe  Ins.  Co.,  3 
Bosw.  440.     See  also  Trenton  etc.  Ina.  Co.  v.  Johnson,  24  N.  J.  L.  576. 

5.  Joint  OUigon  in  Bond  have  Insurable  Interest  in  each  other's  lives  to  the 
«xtent  to  which  each  is  liable  as  among  themselves,  nnder  the  statute 
of  14  Geo.  in.:  Bradford  v.  Saunders,  25  Week.  Rep.  660.  So  a  surety 
in  a  note  has  an  insurable  interest  in  his  principal's  life,  but  the  insurance 
money,  so  far  as  not  required  to  indemnify  the  surety,  must  be  applied  to 
payment  of  the  debt,  where  the  iusuranoe  is  effected  with  the  privity  of  the 
principal:  Lea  v.  Hinion,  5  De  G.  M.  1^  G.  823.  The  insurable  interest  is 
eases  of  this  sort  stands  on  the  same  foundation  as  a  creditor's  insurable  in* 
terest  in  his  debtor's  life. 

6.  Insurable  Interest  qf  Master  and  Servant  in  Each  Othei^s  Lives, — 
Where  »  servant  is  hired  at  a  certain  salary  for  a  specified  time,  he  has  an 
insurable  interest  for  that  period  in  the  master's  life:  Hebdon  v.  West,  3  Best 
A  S.  579;  May  on  Ins.,  sec.  100;  18  Cent.  Lu  J.  347.  So  an  apprentice  has 
•n  insurable  interest  in  the  master's  life:  12  West.  Jur.  706.  So  a  master  or 
employer  may  undoubtedly  have  an  insurable  interest  in  his  servant's  or  em- 
ployee's life,  whether  such  servant  be  bond  or  free:  MUler  v.  Eagle  etc.  Iwt. 
Co.,  2  E.  D.  Smith,  292;  Summers  ▼.  United  States  etc.  Trust  Co.,  13  La. 
Ann.  504;  Woodjin  v.  Asheville  etc  Ins.  Co.,  6  Jones  L.  558.  Thus,  where 
a  member  of  a  mining  association  employs  a  substitute  to  represent  him  and 
work  in  his  stead  in  the  mines,  he  has  an  insurable  interest  in  the  latter's 
life:  Trenton  etc.  Ins.  Co.  v.  Johnson,  24  K.  J.  L.  576.  So  a  manager  may 
insure  the  life  of  an  actor  engaged  by  him:  Bliss  on  Life  Ins.,  sec.  14. 

7.  Tenant  has  Insurable  Interest  in  Landlord's  Hfe,  where  the  latter  is 
bimsclf  only  a  tenant  for  life,  because  the  term  depends  upon  the  continu- 
since  of  the  life:  Sides  v.  Knickerbocker  L\fe  Ins.  Co.,  16  Fed.  Rep.  650  (U. 
fi.  C.  C.  W.  D.  Tenn.). 

S.  Insurance  Company  has  Insurable  Interest  in  a  life  insured  by  it,  and 
may  reinsure  in  another  company  to  protect  itself:  Dalby  v.  India  etc 
Life  Assurance  Co.,  15  Com.  B.  385. 

9.  Insurable  Interest  of  Trustee. — An  executor  in  trust  has  an  insurable 
interest  in  the  life  of  one  who  lias  granted  an  annuity  for  his  own  life  to  the 
testator,  which  the  latter  has  bequeathed  to  other  persons,  because,  as  ruled 
by  Lord  Kenyon,  the  executor  can  not  assent  to  the  legacy  until  the  debts 
are  paid  without  being  guilty  of  a  devojiAax^,  and  all  the  testator's  interest 
vests  in  the  executor:  Tidswell  v.  A nkerdein,  Peake,  204.  In  that  case  the  will 
directed  the  executor  to  insure.  No  doubt,  also,  a  valid  life  policy  may  be 
issued  to  one  as  trustee  for  another,  both  names  appearing  on  the  face  of  the 
policy,  although  the  trustee  has  no  interest  in  the  life  assured  if  the  cestui 
que  trust  possesses  such  interest:  CoUetty,  Morrison,  9  Hare,  162;  S.  C,  21  L. 
J.  Ch.  878.  An  assignee  in  bankruptcy  has,  it  seems,  no^  insurable  interest 
In  the  life  of  the  bankrupt,  especially  after  the  latter's  discharge:  In  re  Mc- 
Kinney,  15  Fed.  Rep.  535  (U.  S.  D.  C.  S.  D.  N.  T.) 

Insurable  Intbrsst  Founded  on  Relationship. — 1.  ItUerest  Founded 
vn  Relation  of  Parent  and  Child, — In  this  country,  a  father  undoubtedly  lias 
mn  insurable  interest  in  his  minor  child's  life,  owing  to  his  right  to  such  child's 
services:  Bliss  on  life  Ins.,  sec  24;  May  on  Ins.,  sec.  105;  18  Cent.  L.  J.  347; 
Loomis  V.  Eagle  etc.  Ins.  Co.,  6  Gray,  396;  Mitchell  v.  Union  Life  Ins.  Co.,  45 
Me.  104;  Orattan  v.  National  Life  Ins  Co.,  15  Hun,  74;  S.  C,  7  N.  Y.  Week. 
Dig.  384      And  in  the  case  last  cited  it  was  held  that  a  policy  iBSued  to  a 
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father  upon  his  son's  life  was  valid,  thoogh  the  son  came  of  age  before  the 
loss  happened.     So  a  mother  has  an  insurable  interest  in  her  son's  life:  Fee/ 
T.  Union  Life  Ins.  Co.,  17  Ins.  Chron.  13;  18  Gent.  L.  J.  347.    In  England^ 
under  the  statute  of  14  Geo.  III.,  it  was  held,  in  Hafford  v.  Kymer,  10  Bam. 
&  Cress.  724,  that  a  father  had  no  insurable  interest  in  the  life  of  his  son  where- 
the  latter  was  nearly  of  age  at  the  time  of  the  insurance.    The  same  doctrine- 
was  taken  for  granted  in  Worthington  ▼.  Curtis,  L.  R.,  1  Ch.  Div.  410;  S.  C, 
45  L.  J.  Ch.  Div.  259;  S.  C,  33  L.  T.,  N.  S.,  828,  where  the  point  was  not 
necessary  to  be  decided,  because  the  insurance  money  had  been  paid,  and  the 
content  was  between  the  father  and  certain  cre<litors  of  the  son  claiming  that 
the  money  belonged  to  the  latter's  estate,  but  the  court  decided  in  favor  of 
the  father.     In  that  case  the  son  seems  to  have  been  of  age.     Where  childrea 
are  legally  liable  for  the  maintenance  of  parents  in  case  the  latter  become  in- 
digent, it  would  seem  clear,  ui>on  principle,  that  parents  have  an  insurable- 
interest  in  the  lives  of  their  children,  whether  infants  or  adults.     The  fact 
that  the  parents  are  not  in  fact  indigent,  and  do  not  need  support  at' the  time- 
of  the  insurance,  can  make  no  difference. 

So,  a  father  being  liable  for  the  maintenance  of  his  infant  children,  th» 
latter  certainly  have  an  insurable  interest  in  the  former's  life.  But  the  case 
is  not  so  clear  as  to  the  insurable  interest  of  an  adult  child  in  the  life  of  hia 
father.  In  Ouardian  MuL  Life  Ins.  Co.  v.  Iloyan,  80  111.  35;  S.  C,  22  Am. 
Rep.  180;  S.  C,  5  Ins.  L.  J.  835;  S.  C,  8  Chic.  L.  N.  382,  it  was  held  that 
an  adult  son  had  no  insurable  interest  in  his  father's  life  where  they  were- 
living  apart  in  independent  circumstances,  unless  the  son  could  show  some 
reasonable  expectation  of  pecuniary  advantage  from  the  continuance  of  the- 
father's  life.  On  the  other  hand,  in  Reserve  Mvi.  Ins.  Co.  v.  Kane,  81  Pa.  St 
154;  S.  C,  22  Am.  Rep.  741;  S.  C,  5  Ins.  L.  J.  649,  it  was  held  that  an  adult 
son  had  an  insurable  interest  in  the  life  of  his  father,  not  only  because  of  the 
relationship,  but  because  the  son  would  be  liable,  under  the  poor  law,  for  the- 
father's  support  if  he  should  become  indigent,  and  therefore  should  be  per- 
mitted to  provide  for  his  reimbursement  for  any  such  outlay.  The  court  say: 
"It  would  be  technical  in  the  extreme  to  say  that  a  son  had  no  insurable 
interest  in  his  father's  life.  Poverty  may  overtake  the  father  in  his  life-time, 
and  thus  both  father  and  mother  be  cast  upon  the  son;  or  if  the  father  die- 
before  her,  the  necessity  may  fall  at  once  upon  the  son.  Why,  then,  should 
he  not  be  permitted  to  make  a  provision,  by  insurance,  to  reimburse  himself 
for  his  outlays,  past  or  future  ?  What  injury  is  d one  to  the  insurance  company  f 
They  receive  the  full  premium,  and  they  know  in  such  case,  from  the  very 
relationship  of  the  parties,  that  the  contract  is  not  a  mere  gambling  adventure, 
but  is  founded  in  the  best  of  feelings  of  our  nature,  and  on  a  legal  duty  which 
may  arise  at  any  time."  The  reasoning  of  this  case  is  entirely  at  variance 
wiUi  the  generally  received  doctrine  that  to  constitute  an  insurable  interest 
En  another's  life  there  must  be  a  reasonable  expectation  of  benefit  or  advan- 
tage from  the  continuance  of  that  life.  The  fact  that  a  father  might  become 
a  burden  upon  his  son  if  he  lived  would  certainly  seem  to  hold  out  very  little 
prospect  of  benefit  or  advantage,  in  any  pecuniary  sense,  from  the  oontinuance- 
of  the  father 's  life.  By  the  same  statute,  however,  to  which  the  court  re- 
ferred in  that  case,  it  was  provided  that  parents  should  maintain  their  indigent 
children.  This,  together  with  the  possibility,  adverted  to  in  the  decision, 
that  if  the  father  died  the  mother's  support  might  be  cast  upon  the  son,  per- 
haps furnishes  a  sufficient  interest  in  the  continuance  of  the  insured  life  te 
support  the  policy.  In  ConliiieiUcU  lAfe  Ins.  Co.  v.  Volger,  13  Ins.  L.  J.  144 
(Ind.);  S.  C,  18  Cent.  L.  J.  229;  S.  C,  17  Rep.  553,  it  was  held  thatsdangfattt^ 
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had  no  insmable  interest  in  her  mother's  life  by  irhrtne  of  the  reUtionship^ 
hat  most  show  a  pecuniary  interest. 

2.  InsurabUIfOeruC  (^  fftuiband  and  Wife  mJSk^ 

%  husband  has  an  insurable  interest  in  the  life  of  his  wife,  becanae  of  hia 
right  to  her  services  and  society:  Bliss  on  Life  Ins.,  sec.  12;  18  Cent.  L.  J. 
347;  ffebdim  v.  West,  3  Best  A  8.  579;  S.  C,  9  Jur.,  N.  S.,  747;  S.  C,  32  L, 
J.  Q.  B.  85,  j3er  Wightman,  J. ;  CormeeiiaU  Mut,  Life  Ins.  Co,  ▼.  Sehatfer,  94 
U.  S.  460;  S.  C,  6  Ins.  L.  J.  383;  though  the  contrary  is  stated  in  Bunyon 
en  Life  Ina.  14.  So  a  wife  unquestionably  haa  an  insurable  interest  in  her 
husband's  life,  because  of  hia  liability  for  her  maintenance:  Bliss  on  Life 
Ina.,  sec  25;  May  on  Ins.,  sec  107  b;  1  Gent.  Lb  J.  602;  18  Id.  347;  Beed 
y.  Soyal  Exchange  Ass.  Co,,  Peake  Add.  Gas.  70;  Connecticut  Mut,  Ins,  (7c 
T.  Schc^fer,  94  U.  S.  460;  3.  G.,  6  Ina.  L.  J.  383;  McKee  v.  Phcenix  Ins,  Co,, 
28  Mc  383;  Charter  Oak  Life  Ins,  Co,  ▼.  Brant,  47  Id.  419;  Qambs  v.  Cooe- 
noii^  MrU,  Life  Ins,  Co,,  50  Id.  44;  8t,  John  y,  American  Mut,  Life  Ins,JCc,f  . 
2  Duer,  429;  Baker  y.  Union  Mtd,  Life  Ins,  Co,,  43  N.  Y.,  282;  iior  wiU  asub*.* 
sequent  divorce  avoid  the  policy:  McKee  ^/Phcenix  /a^<7o.y  S8rMc«  383;' 
Connecticut  Mut,  Life  Ins.  Co,  v.  ^rjna^ery  V%  <J..S.  i&9r  ^.  G.,  6  Ina.  L.  J. 
383;  so  though  th$.  ddcre^  tfllcAtr'^,  the  -;^ife' alimony:  Connecticut  Mut,  Life 
Ins.  Co,  V.  Schatferg  hupt^a,  la  Equitable  Life  Ass,  Soc.  v.  Paierson,  41  Ga. 
338,  it  was  held  that  a  woman  living  with  a  man  as  his  wife  had  an  Insurable 
interest  in  his  life,  though  they  were  not  legally  married,  she  having  another 
husband  living.  The  decision  waa  put  on  the  ground  that  the  pretiAded  hus- 
innd  in  fact  supported  the  woman  and  treated  her  as  his  wife,  and  she  there* 
fore  had  a  deep  interest  in  the  continuance  of  his  life.  Besides,  ttie  alleged 
husband  himself  effected  the  insurance.  In  HotaJbird  y,  Atlantic  Ins,  Co., 
2  Ins.  L.  J.  588;  S.  G.,  2  Dill.  166,  note,  it  was  held,  however,  that  to 
maintain  an  action  on  a  policy  taken  out  by  a  wife  on  her  husband's  life,  the 
insurable  interesb  being  pot  in  issue,  it  must  appear  that  the  plaintiff  waa  a 
^wful  wife  A  woman  has  an  insurable  interest  also  in  the  life  of  a  man 
irho  is  under  a  promise  of  marriage  to  her,  because  of  her  right  to  prospect- 
ive support  in  case  the  contract  is  fulfilled:  Chisholm  v.  National  etc.  Life  Ins, 
Co.,  52  Mo.  213;  S.  G.,  14  Am.  Rep.  414.  But  thia  is  said,  in  a  valuable 
article  in  18  Gent.  L.  J.  347,  to  be  carrying  the  principle  too  far.  It  seema 
to  us,  however,  that  the  insurable  interest,  in  a  pecuniary  sense,  is  evea 
stronger  in  such  a  case  than  in  that  of  a  wife  taking  an  insurance  upon  her  hus- 
band's life.  If  a  husband,  who  is  able  to  support  his  wife,  dies,  his  wife  re- 
ceives her  share  of  his  estate.  But  if  a  promised  husband  dies,  the  woman 
whom  he  has  promised  to  marry  receives  nothing.  Her  claim  upon  him  i& 
entirely  dependent  on  the  continuance  of  his  life.  Besides,  as  a  mere  matter 
of  affection,  it  often  happens  that  a  woman  takes  a  warmer  interest  in  a  man 
before  she  marries  him  than  she  does  afterwards. 

3.  Insurable  Interest  Dependent  on  Other  Belations. — A  man  has  no  in. 
surablo  interest  in  the  life  of  his  brother,  if  there  is  no  pecuniary  interest 
superadded  to  the  relationship:  Lewis  v.  Phcenix  Mut.  Lift  Ins.  Co.,  39  Gonn. 
100,  104;  S.  G.,  3  Ins.  L.  J.  123,  126.  Otherwise  where  the  brother  who 
effects  the  insurance  is  also  a  creditor  of  him  whose  life  is  insured:  OoodiHn 
v.  McutSitchusetU  Mut,  Hfe  Ins.  Co.,  7  Id.  862;  S.  C.,  18  Alb.  L.  J.  217.  A 
eister  dependent  for  support  on  a  brother,  who  stands  in  loco  parentis  to  her, 
has  an  insurable  interest  in  his  life:  Lord  v.  Doll,  7  Am.  Dec.  38.  And  see 
ABtna  Life  Ins.  Co,  v.  Frcuice,  94  U.  S.  561;  S.  C.,  6  Ins.  L.  J.  331;  S.  C.,  15 
Alb.  L.  J.  450.  An  uncle  haa  no  insurable  interest,  by  virtue  of  relationship 
only,  in  the  life  of  his  nephew:  Singleton  v.  St,  Louis  Mut,  Life  Ina.  Co.,  66 
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Mo.  63;  S.  C  27  Am.  Bep.  321;  a  0.,  7  Ins.  L.  J.  576;  S.  C.»  18  Alb.  L.  J. 
108.  A  step-son  has  do  insnrable  interest  in  the  life  of  his  step»&iher*s  fftthert 
Gilbert  ▼.  Mwm^B  Adm'r,  13  Ins.  L.  J.  297;  S.  C,  41  Leg.  Int.  75.  A  son- 
in-law  has  no  insoxable  interest  in  the  life  of  his  mother-in-law:  Bombaeh  v. 
Piedmoni  tie.  Ins.  Co.,  16  Rep.  780  (La.);  S.  G.»  12  Ins.  L.  J.  268.  In  some 
cases  it  would  probably  require  a  very  strong  pecuniary  motive  to  interest  a 
man  in  favor  of  the  continuance  of  the  life  of  his  mother-in-law.  Under  a 
statute  authorizing  insurances  on  lives  of  members  of  the  ''same  family"  for 
each  other's  benefit,  it  has  been  held  that  a  girl  residing  with  an  unmarried 
man,  who  had  no  immediate  relatives,  as  a  member  of  the  same  domestio 
drde,  being  regarded  and  treated  by  him  as  his  daughter,  was  a  member  of 
the  same  family  so  as  to  have  an  insurable  interest  in  his  life:  Carmiehael  v. 
Ncrthwutem  MuL  Ben,  Aas,^  13  Id.  12  (Mich.)  But  where  a  keeper  of  »ho* 
,  tel  and  bar  agreed  with  an  habitual  drunkard  to  give  him  a  home  as  long  as  he 
\  )i^^,  knowing  that  he  could  not  live  long,  and  tiien  effected  a  large  insurance 
•'  OQ"iualif^  il^aftlield  that  the  person  whose  life  was  assured  was  not  a  member 
of  &e  btfnefiMkiy'if  " family/' .W|thh(  th?  statute,  and  that  the  policy  was  a 
mere  wagering  contV&tt,  1tffil*voNl:  JtfitftfflBl 'Beft</i^  A^a,  v.  //oy<,  46  Mich. 
473.  ■  ■"        -  :/   :  .'        ' 

Onx  mat  Inbuss  HX8  Own  Lifb  or  any  part  o!  it,  that  is  to  say»  for  a 
longer  or  shorter  period,  and  may  make  the  insurance  money  payable  ta 
whom  he  pleases,  whether  such  person  has  auy  interest  in  his  life  or  not,  pro- 
vided it  be  not  done  pursuant  to  an  arrangement  between  the  parties  at  the 
expense  and  for  the  benefit  of  the  person  designated  as  beneficiary,  as  a  cover 
for  a  mere  wagering  contract:  Reynolds  on  Life  Ins.  46;  Bliss  on  life  Ins., 
sees.  17,  26;  18  Cent.  L.  J.  347;  Wainewtight  v.  Bland,  1  Moo.  &  R.  481; 
8.  C,  2  Hurlst.  &  N.  42;  S.  C,  26  L.  J.  Ex.  266;  S.  a,  2  Big.  Ins.  Rep. 428; 
Connecticut  MuL  Life  Ins.  Co.  v.  Schae/er,  94  U.  S.  460;  S.  C,  6  Ins.  L.  J. 
386,  per  Bradley,  J.;  jEtna  Life  Ins.  Co.  v.  France,  04  U.  S.  561;  S.  C,  6 
Ins.  L.  J.  331;  S.  C,  15  Alb.  L.  J.  450;  Langdon  v.  Union  Mut.  lAftlm.  Co,, 
14  Fed.  Rep.  272;  Protndent  Life  Ins.  Co.  v.  Baum,  29  Ind.  236;  Franklim 
Life  Ins.  Co.  v.  Srfton,  53  Id.  382;  Connecticut  Life  Ins.  Co.  v.  Voiger,  13  Ins. 
L.  J.  145  (Ind.);  S.  C,  18  Cent.  L.  J.  229;  Succession  cf  Hearing,  26  La.  Ann. 
826;  Campbell  v.  New  EngUmd  etc.  Lis.  Co.,  98  Mass.  381;  Baler  v.  Union 
Mut.  Life  Ins.  Co.,  43  N.  Y.  287;  Olmsted  v.  Keyes,  85  Id.  593;  S.  C,  13  N. 
Y.  Week.  Dig.  121;  Hogle  v.  Guardian  Life  Ins.  Co.,  6  Robt.  567;  American 
Ins.  Co.  v.  Roherishaw,  26  Pa.  St.  189;  Fairchild  v.  North  Eastern  Mut.  Life 
A ss.  Co. ,  51  Vt.  613, 624.  The  insurable  interest  which  one  has  in  his  own  life  is 
what  supports  the  policy  in  such  a  case.  So  two  or  more  persons  may  effect 
an  insurance  on  their  joint  lives  for  the  benefit  of  the  survivor,  the  interest 
of  each  in  bis  own  life  upholding  the  policy:  Connecticut  Mut.  Life  Ins.  Co.  v. 
Scha^er,  94  U.  S.  460;  S.  C,  6  Ins.  L.  J.  386,  per  Bradley,  J.  But  whore 
it  appears  that  a  policy  issued  to  one  on  his  own  life,  payable  to  his  executors, 
was  really  effected  by  or  on  behalf  of  another  person  having  no  interest  in 
the  life,  who  furnished  the  funds,  and  was  to  have  the  sole  benefit  of  the  in- 
surance, by  assignment  or  otherwise,  the  policy  is  void:  ShiUing  v.  Accidenidt 
Death  Ins.  Co.,  2  Hurlst  &  N.  42;  S.  C,  26  L.  J.  Ex.  266;  S.  C,  2  Big.  Ins. 
Rep.  428;  Waineunright  v.  Bland,  1  Moo.  &  R.  481;  S.  C,  1  Mee.  &  W. 
82;  S.  C  ,  Tyrw.  k  G.  417.  But  where  a  policy  was  taken  out  by  a  brother 
on  his  own  life  for  his  sister's  benefit,  though  she  paid  some  of  the  premiums^ 
the  policy  was  held  valid:  ^tna  Life  Ins.  Co.  v.  iVanee,  94  U.  S.  561 ;  S.  C, 
6  Ins.  L.  J.  331;  S.  C,  15  Alb.  L.  J.  450.  And  where  the  beneficiary  pays 
the  premiums,  it  is  held  in  Fairchild  v.  North  Eastern  Mut.  Life  Ass.  Co.,  51 
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Vt.  613,  624,  that  in  the  abeence  of  proof  to  the  contrary,  it  will  be  preenmed 
that  he  paid  them  as  agent  for  the  assured.  It  is  for  the  Jnry  to  detwminA 
in  a  case  of  this  kind  whether  the  transaction  was  bona  Jtde  or  was  a  men 
wager  on  the  life  assored  by  the  person  named  as  beneficiary:  Langdon  ▼. 
Union  MuL  Hfe  Ins.  Co.,  14  Fed.  Rep.  272;  Brockwaff  v.  MiUual  Ben^ 
Life  In».  Co.,  9  Id.  249. 

AsSiaif  ABIUTT  OF  POUOY  TO  OnB  HATING  Ko  IkTEBEST  IV  Ll7X.^It  is  a 

mnch  debated  question  whether,  where  a  life  insurance  policy  was  valid  in  its 
inception,  being  supported  by  a  sufficient  insurable  interest,  it  may  be  after- 
wards, before  a  loss  happens,  assigned  to  one  who  lias  no  interest  in  the  life  as- 
sured. The  authorities  on  this  point  are  in  irreconcilable  conflict.  In  the  fol- 
lowing cases  it  is  held  that  such  an  assignment  if  made  bona  Jide,  and  not 
prohibited  by  the  policy,  is  valid:  Palmer  v.  MenHU,  52  Am.  Dec  782,  and 
note;  8L  John  ▼.  American  etc.  Ins,  Co,,  2  Duer,  419;  S.  C,  13  N.  T.  31;  Foj- 
Um  ▼.  NatUmal  Fund  Life  Ins,  Co.,  20  Id.  32;  Olnuted  ▼.  Keyes,  85  N.  T. 
503;  S.  a,  13  N.  Y.  Week.  Dig.  121;  IlogU  v.  Chtai-dian  Life  Ins.  Co.,  6 
Robt.  507;  SwxesHum  qf  Hearing,  26  La.  Ann.  326;  Clark  ▼.  Allen,  11  R.  L 
439;  S.  C,  17  Am.  L.  Reg.,  N.  S.,  83,  and  note;  FairchUd  ▼.  NoHh  Eastern 
MuL  Life  Ass.  Co.,  51  Vt.  613,  624;  Ashley  y.  Ashley,  3  Sim.  149.  In  the 
following  cases  the  contrary  is  held:  Wanioek  v.  Danis,  104  U.  S.  775;  S.  C, 
4  Morr.  Trans.  93;  S.  C,  11  Fed.  Rep.  527;  Langdon  v.  Union  Mut.  Life 
Ins.  Co.,  14  Id.  273  (U.  S.  C.  C.  E.  D.  Mich.);  Franklin  Life  Ins.  Co.  v. 
Haanrd,  41  Ind.  116;  S.  C,  13  Am.  Rep.  313;  S.  C,  7  Ins.  L.  J.  180;  Fraath- 
lifi  Life  Ins.  Co,  v.  S^flon,  53  Ind.  380,  explaining  JIulson  ▼.  MerriJUld,  51 
Id.  24;  Missouri  Valley  Life  Ins.  Co.  v.  Sturyes,  18  Kan.  93:  S.  C,  26  Am. 
Rep.  7G1;  Basye  v.  Adams,  16  Rep.  489  (Ky.);  Stevens  v.  Warren,  101  Mass. 
564;  Gfilbert  y.  Moose's  Adm*r,  41  Leg.  Int.  75  (Penn.);  S.  C,  13  Ins.  L. 
J.  297.  The  ground  upon  which  those  cases  favoring  such  assignments  pro- 
ceed is  that  life  insarance  policies  stand  on  the  same  footing  as  other  choses  in 
action,  and  that  if  valid  when  made  there  is  no  reason  why  they  may  not  be 
aasigned.  Those  cases  holding  the  contrary  view  go  upon  the  ground  that  if 
it  is  against  public  policy  to  permit  one  to  effect  an  insurance  upon  a  life  in 
wliicli  he  has  no  interest,  precisely  the  same  objection  exists  againfit  allowing 
an  assignment  to  one  having  uo  intei-est  in  the  life;  and  that  what  can  not  be 
done  directly  ought  not  to  be  suffered  to  be  done  indirectiy.  Of  course 
where  the  policy  is  taken  originally  in  the  name  of  the  person  whose  life  is 
insured  with  au  intent  to  assign  it  to  a  stranger  who  pays  the  premiums  merely 
as  a  matter  of  speculation,  the  policy  is  void:  Brockioay  v.  Mutual  Benrfit 
Life  his.  Co.,  9  Fed.  Rep.  249.  And  of  this  the  jury  are  to  judge:  Id. 
Where  one  holding  a  policy  on  his  own  life,  payable  to  his  executors,  became 
bankrupt,  it  was  held  that  no  more  than  the  surreuder  value  of  the  insuranoe 
pasttctl  to  liis  assignee:  In  re  McKinney,  15  Fed.  Rep.  535.  For  a  discus- 
sion of  tiie  subject  of  assignments  of  insurance  policies  generally,  see  the  note 
to  Xne  York  Life  Ins.  Co.  v.  Flack,  56  Am.  Dec.  747. 

CE.SSATTON  07  IssfTRASLR  INTEREST.— In  the  noted  case  of  Oodsall  v. 
Boldero,  9  East,  72,  where  a  creditor  of  Mr.  Pitt  effected  an  insurance  on  his 
life,  and  after  Mr.  Pitt  had  died  insolvent  a  friend  stepped  in  and  furnished 
the  money  to  pay  the  debt,  it  was  held  that  the  creditor  having  received 
payment,  iiis  insurable  interest  was  gone,  and  he  could  not  enforce  the  policy. 
The  contract  was  hehl  to  be  one  of  indemnity  merely,  and  there  could  be  no 
recovery  if  the  creditor  had  suffered  no  loss.  The  case  of  Oodsall  v.  Bolder$ 
was  overruled,  however,  by  Dolby  v.  India  etc.  lAfe  Ass.  Co.,  15  Com.  K366^ 
where  it  was  deoided  that  If  a  life  insurance  policy  taken  by  a  creditor  on  his 
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debtor's  life  was  valid  in  its  inception,  the  subsequent  cessation  of  the  cred 
I  tor's  insnrable  interest  would  not  invalidate  it,  and  that  the  contract  was  uofc 
one  of  indemnity  merely,  as  in  cases  of  marine  and  fire  insurance,  but  was  a 
contract  to  pay  a  certain  sum  of  mrney  upon  the  death  of  the  person  whose 
life  was  insured,  in  consiOeration  of  ttie  annual  premiums.  This  view  of  the 
contract  is  approved  in  Connecticut  MtU,  L\fe  Ins,  Co.  v.  Schatfer^  94  U.  8. 
463;  S.  C,  6  Ins.  L.  J.  3S3;  Trenton  etc.  Ins,  Co.  v.  Johnson,  24  N.  J.  L.  576; 
Hoyt  y.New  York  L\fe  Ins.  Co,,  3  Bosw.  446;  Miller  Y.Eagle  etc.  Ins.  Co.,  2 
K  D.  Smith,  2d4;  Orattan  v.  Nalianal  Life  Ins.  Co,,  15  Hun,  76;  St.  John  v. 
American  etc.  Ins.  Co,,  13  N.  Y.  31;  Olmsted  v.  Keyes,  85  Id.  598;  Movory  v. 
Home  L\fe  Ins,  Co, ,  9  K.  L  354.  If  an  insurable  interest  exists  at  the  incep- 
tion of  the  contract,  but  is  afterwards  determined  by  payment  of  the  insuring 
creditor,  or  the  like,  the  policy  may  nevertheless  be  enforced  unless  thers  is 
some  provision  therein  to  the  contrary:  Bliss  on  Life  Ins.,  sec  30;  Orattan  y. 
National  Life  Ins,  Co,,  15  Hun,  76;  Sides  v.  Knickerbocker  lAfe  Ins.  Co.,  16 
Fed.  Rep.  650;  Connecticut  Mui.  L\fe  Ins.  Co,  y.  Shaker,  94  U.  S.  457;  S.  0., 
6  Ins.  L.  J.  383;  MeKee  v.  Phcenix  Ins.  Co.,  28  Mo.  383;  Law  v.  Lmdon  etc. 
Life  Policy  Co,,  1  &ay  &  J.  223;  as  where  the  tenant  of  life  tenant  insures 
the  latter's  life,  and  his  own  term  expires  before  the  death  of  the  life  tenant: 
Sides  V.  Knickerbocker  lAfe  Ins,  Co,,  10  Fed.  Bep.  650.  So  in  the  case,  here- 
tofore mentioned,  where  a  wife  insures  her  husband's  life,  and  is  divorced 
before  a  loss  happens:  Connecticut  Mut.  2/{/e  Itis,  Co.  v.  Sduiefer,  and  McKee 
V.  Phoenix  Ins,  Co.,  supra.  **  Of  course  a  colorable  and  merely  temporary 
interest  would  present  circumstances  from  which  want  of  good  faith  and  an 
intent  to  evade  the  rule  might  be  inferred:*'  Connecticut  Mut,  Life  Ins.  Co. 
▼.  Schaefer,  supra. 

£xT£NT  OF  Becoveby. — Under  the  statute  of  14  Geo.  III.,  heretofore 
quoted,  the  right  to  recover  on  a  life  insurance  policy  is  limited  to  the  amount 
of  the  insurable  interest  at  the  making  of  the  contract:  Bliss  on  Life  Ins.,  sec. 
31.  And  where  two  policies  are  taken  out  in  different  companies,  founded 
on  the  same  insurable  interest,  a  recovery  on  one  of  the  full  amount  of  that 
interest  bars  a  recovery  on  the  other:  Hebdon  v.  West,  3  Best  &  S.  579;  S. 
C,  9  Jur.,  N.  S.,  747;  S.  C,  32  L.  J.  Q.  B.  85;  S.  C,  7  L.  T.,  N.  S.,  854.  In 
this  country,  the  general  rule  is  that  a  life  policy  is  regarded  as  a  valued 
policy,  especially  where  the  insurable  interest  is  of  indeterminate  value,  and 
the  amount  of  the  insui-ance  is  the  measure  of  recovery,  if  there  is  no  bad 
faith,  unless  the  over-insurance  is,  as  heretofore  stated,  so  great  as  to  render 
the  contract  a  mere  wager,  when,  of  course,  it  is  wholly  void:  May  on  Ins., 
sec.  114;  Bliss  on  Life  Ins.,  sec.  31;  Bevin  v.  Connecticut  Mutual Ltfe  Ins,  Co., 
23  Conn.  244;  Trenton  etc.  Insurance  Co.  v.  Johnson,  24  N.  J.  L.  581;  Hoyt 
v.  Neto  York  L\fe  Ins.  Co.,  3  Bosw.  440;  St.  John  v.  American  Mut.  L\fe  Ins. 
Co,,  2  Duer,  419;  Miller  v.  Eagle  etc.  Ins.  Co.,  2  £.  D.  Smith,  268;  Orattan 
V.  National  L\fe  Ins,  Co,,  15  Hun,  77. 

Where  a  creditor  insures  his  debtor's  life,  or  takes  from  the  latter  a  policy 
procured  by  him  in  his  own  name,  for  a  sum  largely  in  excess  of  the  debt,  as 
where  the  debt  is  seventy  dollars  and  the  instirance  three  thousand  dollars, 
as  between  the  creditor  and  the  debtor's  estate  the  insurance  will  be  treated 
■8  a  security  or  indemnity  only,  and  the  creditor  receiving  payment  from  the 
insurers  of  the  full  amount  insured  must  account  to  the  debtor's  estate  for  all 
over  what  is  necessary  to  pay  the  debt:  Cammack  v.  Lewis,  15  Wall.  643.  So 
where  a  debtor  Insures  his  life  for  the  creditor's  benefit  for  an  amount  exoeed- 
ing  the  debt,  the  residue  inures  to  the  benefit  of  his  estate:  American  etc.  Ins. 
Co.  V.  Robertshaw,  26  Pa.  St.  189.     Where  an  insurance  is  taken  on  the  debt- 
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or^  life  by  a  creditor,  at  the  debtor's  expense,  under  circomBtances  showing 
it  is  intended  as  a  eecarity,  if  the  debt  is  paid  before  a  loss  the  policy  mnst 
be  forrendered  to  the  debtor:  Courlenay  v.  Wright,  2  GifiEl  337. 

Plkadiko  akd  Pkacticb  as  to  Insurable  Intsrbst  in  Anothxb's  Life. 
The  insurable  interest  required  to  support  a  policy  of  insurance  on  another's 
lifei  or  the  facte  from  which  the  interest  is  inferred,  must  be  averred  and 
proved:  Ouardiam  Mutual  Life  Ins.  Co.  v.  Hogan,  80  UL  35;  a  C,  6  Ins.  L. 
J.  835;  S.  C,  22  Am.  Bep.  180;  Continental  L\fe  Ina,  Co.  v.  Volger,  13  Ins.  L. 
J.  144, 145;  8.  C,  18  Cent.  L.  J.  229;  liuse  v.  Mutual  Ben^  Life  Ina.  Co.,  23 
N.  Y.  510.  Proof  ci  the  insursble  interest  need  not  be  made,  however,  as 
pert  ol  the  praUminaxy  proo&,  unless  required  by  the  policyi  MUler  v.  EagU 
fCc  /»a  Cow,  2B.  D.  Smith,  268. 


JaOOBS  V.  POLLABB. 

[10  OusBnia,  387.] 

Wbooto-doibs  qav  not  havb  Kedress  or  Contribution  against  Eacb 
OiBMB,  upon  being  held  liable  for  the  unlawful  act,  but  this  rule  is  con- 
fined to  casea  where  the  person  claiming  redress  knew,  or  must  be  pre- 
sumed to  have  known,  that  the  act  was  unlawful. 

FkBflON  UNLAwnnxT  Sbizino  Cattle  Damaoe-feasant  mat  Beodyeb 
Pbogieds  from  the  officer  selling  them  at  his  instance  in  sn  action  for 
money  bad  and  received,  where  he  has  been  compelled  to  pay  a  judgment 
In  trespass,  recovered  against  himself  and  the  officer  jointly  for  such 
S6iznre»  by  the  true  owner,  if  the  parties  acted  in  good  £uth  in  making 
thesdsore. 

AjBsuiEPsrr  for  money  had  and  received,  to  recoTer  the  proceeds 
of  certain  cattle.  It  appeared  that  the  plaintiff  seized  the  cattle 
while  alleged  to  be  damage-feasant,  and  deliyered  them  to  the 
defendant  as  field-driyer,  who,  at  his  instance,  sold  them  at  auc- 
tion and  receiyed  the  proceeds.  The  true  owner  of  the  cattle 
having  recovered  a  judgment  in  trespass  for  their  value  and 
costs  against  the  plaintiff  and  defendant  jointly  for  the  seizure, 
an  execution  issued  on  the  judgment  was  levied  on  the  plaintiff's 
property,  and  he  paid  the  amount  thereof.  The  judge  being  in 
doubt  whether  the  plaintiff  could  recover,  the  plaintiff  submitted 
to  a  nonsuit,  which  was  to  be  set  aside  if  the  whole  court  should 
be  of  opinion  that  he  could  recover. 

B.  F.  BuOer,  for  the  plaintiff. 
O.  F.  Farley  i  for  the  defendant. 

By  Court,  Bioelow,  J.  It  was  supposed  at  the  trial  of  this 
cause,  that  the  facts  relied  on  by  the  plaintiff  to  maintain  his 
action  brought  it  within  the  familiar  and  well-established  rule 
of  law  that  there  can  be  no  contribution  or  indemnity  among 
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tort-feasors.  But  upon  consideiation  of  tbe  principle  upon 
which  this  rule  is  f  ounded»  and  the  authorities  bearing  upon 
it»  we  are  of  opinion  that  it  does  not  apply  to  the  case  at  bar. 

It  is  undoubtedly  the  policy  of  the  law  to  discountenance  all 
actions  in  which  a  pariy  seeks  to  enforce  a  demand  originating  in 
a  willful  breach  or  yiolation,  on  his  part,  of  the  legal  rights  of 
others.  Oourts  of  law  will  not  lend  their  aid  to  those  who 
found  their  claims  upon  an  illegal  transaction.  No  one  can  be 
permitted  to  relieye  himself  from  the  consequences  of  having 
intentionally  committed  an  unlawful  act,  by  seeking  an  indem- 
nity or  contribution  from  those  with  whom,  or  by  whose  author- 
ity, such  unlawful  act  was  committed.  But  justice  and  sound 
policy,  upon  which  this  salutary  rule  is  founded,  alike  require 
that  it  should  not  be  extended  to  cases  where  parties  have  acted 
in  good  faith,  without  any  unlawful  design,  or  for  the  purpose 
of  asserting  a  right  in  themselves  or  others,  although  they  may 
have  thereby  infringed  upon  the  legal  rights  of  third  persons. 
It  is  only  when  a  person  knows,  or  must  be  presumed  to  know, 
that  his  act  was  unlawful,  that  the  law  will  refuse  to  aid  him  in 
seeking  an  indemnity  or  contribution.  It  is  the  unlawful  in- 
tention to  violate  another's  rights,  or  a  willful  ignorance  and 
disregard  of  those  rights,  which  deprives  a  party  of  his  legal 
remedy  in  such  cases.  It  has,  therefore,  been  held  that  tiie 
rule  of  law  that  wrong-doers  can  not  have  redress  or  contribu- 
tion against  each  other  is  confined  to  those  cases  where  tbe 
person  claiming  redress  or  contribution  knew,  or  must  be  pre- 
sumed to  have  known,  that  tbe  act  for  which  he  has  been 
mulcted  in  damages  was  unlawful.  Lord  Kenyon,  in  the  lead- 
ing case  of  Merrywealher  v.  Nixan,  8  T.  B.  186,  suggests  this 
distinction,  which  the  recent  cases  have  more  fully  developed, 
and  the  rule  is  now  always  held  subject  to  the  limitation 
above  stated:  BeUs  v.  Gibbins,  2  Ad.  &  El.  57,  65;  Pearson  v. 
Skelian,  1  Mee.  &  W.  504;  Adamson  v.  Jarvis,  4  Bing.  72; 
Wooley  V.  BaUe,  2  Car.  &  P.  417;  Humphrys  v.  PraU,  2  Dow  & 
C.  288;  2  Saund.  PI.  &  Ev.,  2d  ed.,  413,  414;  Coventry  v.  Bar- 
tan,  17  Johns.  142  [8  Am.  Dec.  376] ;  Avery  v.  Halsey,  14  Pick. 
174.     See  also  Ballersey's  Case,  Winch.  48. 

There  is  nothing  in  the  facts  of  the  present  case  from  which 
it  can  fairly  be  inferred  that  the  parties  to  this  suit  willfully 
committed  the  original  trespass,  with  a  knowledge,  either  actual 
or  to  be  presumed,  that  they  were  thereby  violating  the  rights 
of  the  owner  of  the  cattle.  They  seemed  to  have  acted  io  good 
bith  in  seizing  and  selling  the  cattle  for  the  purpose  of  assert 
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ing  a  I^;al  right  in  the  plaintiff  to  take  them  on  his  land  dam- 
age-feasant,  and  to  commit  them  to  the  defendant  as  field-driver, 
who,  virtute  officii^  was  supposed  to  have  the  right  to  sell  them 
under  the  plaintiff's  authority.  Although  in  these  proceedings 
the  parties  grossly  misconceived  their  legal  rights  and  remedies, 
and  committed  an  aggravated  trespass  on  the  property  of  a  third 
person,  yet  it  does  not  appear  that  they  acted  wantonly  with  an 
intent  to  infringe  on  the  rights  of  the  owner  of  the  beasts. 
Their  only  error  was  in  the  mode  of  enforcing  their  own  rights, 
and  being  thereby  gniliy  of  an  encroachment  upon  the  rights  of 
another.  Upon  the  principles  already  stated,  therefore,  it  is 
quite  clear  that  there  is  nothing  in  ihe  transaction  to  deprive 
either  of  the  parties  to  this  suit  of  their  legal  remedies  against 
each  other.  There  can  be  no  doubt  that  the  present  defendant, 
if  he  had  not  received  the  proceeds  of  the  sale  of  the  cattle  and 
retained  them  in  his  possession,  and  had  been  compelled  to  pay 
the  amount  of  the  judgment  in  the  action  of  trespass,  could 
have  well  maintained  his  suit  against  the  present  plaintiff  for 
indemnity  or  contribution.  The  same  rule  applies,  now 'that 
the  parties  are  reversed.  The  defendant  has  in  his  hands  the 
proceeds  of  the  cattle  which  he  seized  and  sold  by  the  order 
and  as  agent  of  the  plaintiff.  The  plaintiff  has  paid  the  judg- 
ment recovered  in  the  action  of  trespass  in  full,  and  thereby 
relieved  the  defendant  from  all  liability  on  account  thereof.  He 
can  now,  therefore,  well  maintain  an  action  for  money  had  and 
received,  to  recover  of  the  defendant  the  proceeds  of  the  sale  of 
the  cattle,  as  money  in  his  hands,  which,  in  equity  and  good 
conscience,  belongs  to  the  plaintiff.  Such  recoveiy  must,  of 
course,  be  subject  to  such  reasonable  deductions  therefrom  as 
will  compensate  the  defendant  for  his  costs  and  charges  in- 
curred in  consequence  of  committing  the  act  of  trespass  by  the 
authority  and  request  of  the  plaintiff.  The  action  being  an 
equitable  one,  the  plaintiff  can  be  allowed  to  recover  only  what, 
under  all  the  drcumstances,  is  justly  due. 

It  was  urged  by  the  defendant  that  this  action  could  not  have 
been  maintained  by  the  plaintiff  against  the  defendant  immedi- 
ately after  the  sale  of  the  cattle  and  the  receipt  of  the  proceeds 
by  the  defendant,  and  therefore  it  can  not  be  maintained  now. 
Admitting,  for  the  sake  of  the  argument,  the  correctness  of  the 
first  branch  of  this  proposition,  we  do  not  think  the  latter  fol- 
lows as  a  legitimate  conclusion  from  it.  The  relations  of  the 
parties  have  changed  by  the  payment  by  the  plaintiff  of  the 
judgment  in  the  action  of  trespass;  until  such  payment,  the  de* 
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fendant  might  have  claimed  to  hold  the  proceeds  as  an  indem- 
nity against  the  claim  for  damages  made  by  the  owner  of  the  cat- 
tle. He  had  then  no  money  in  his  hands  which  equitably 
belonged  to  the  plaintiff.  The  payment  of  that  judgment  by 
the  plaintiff  has  not  only  relieved  the  defendant  from  all  liabil- 
ity, but  has  Tested  in  the  plaintiff  an  equitable  right  to  the  pro- 
ceeds of  the  sale  of  the  cattle. 
Nonsuit  taken  off. 

No  CioHTBiBunov  BBTWBBir  JoniT  TRMPAfwmm:  See  Cumpttcn  r. 
Ief«»  51  Am.  Deo.  442. 


Stevens  v.  Bealb. 

(10  OUMHXMQ,  391.] 

NoTB  Mads  Patablx  to  Fsms  Covjert  is  Husband's  Axsolitti  Phopkbtt 
Wm  Indobsino  in  hkr  Own  Nams  Nots  Made  Patablb  to  Hkb  dub> 

INO  CovKBTXTBB  passes  a  good  title  if  it  be  dome  with  the  haebend'B  aaeenti 

otherwise  not. 

AVBBMENT    THAT    NOTB    WAS    InDOBSBD    BKFOBB    SuIT    IN    DbOLAAATION 

thereon  is  not  to  be  oonsidered  in  determining  that  fact,  becanae  it  is  not 
evidence. 

Assumpsit  on  a  note  by  an  indorsee  against  the  maker.  The 
note  was  on  its  face  made  payable  to  one  Lydia  H.  McFarland, 
or  order,  she  being  a  feme  covert  at  the  time,  and  was  indorsed 
by  her  in  her  own  name.  There  was  evidence  tending  to  show 
that  the  note  was  for  a  loan  made  to  the  defendant  out  of 
money  given  to  Mrs.  McFarland  by  her  husband  at  marriage; 
that  the  note  was  written  by  the  husband;  that  he  had  given 
his  full  assent  to  his  wife's  doing  as  she  pleased  with  it  as  her 
own;  and  that  the  defendant  had  frequently  promised  her  to 
pay  it.  The  judge  ruled  that  the  indorsement,  if  made  with 
the  husband's  assent,  was  valid,  and  that  the  jury  might  con- 
sider the  allegation  in  the  declaration  that  the  note  was  in- 
dorsed before  suit,  in  determining  whether  it  was  so  indorsed. 
Verdict  for  the  plaintiff.    Exceptions  by  the  defendant. 

B.  F,  Butler,  for  the  plaintiff. 

J.  O.  Abbott,  for  the  defendant. 

By  Court,  Bigelow,  J.  Two  objections  only  have  been  in- 
sisted on  by  the  defendant  in  support  of  the  exceptions  in  this 
case.  The  first  relates  to  the  authority  of  the  wife,  upon  the 
facts  reported,  to  indorse  the  note  in  suit  in  her  own  name,  and 
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thereby  vest  a  good  title  thereto  in  the  plaintiff.  There  can  be 
no  donbt  that  the  note,  having  been  given  after  marriage  and 
during  coverture,  although  payable  to  the  wife,  was  the  abso^ 
lute  property  of  the  husband,  and  he  could  pass  the  title 
thereto  by  his  own  sole  indorsement.  The  authorities  in  thia 
country  are  concurrent  to  this  point:  Bingham  on  Inf.  &  Cov 
213,  note.  We  think  it  is  equally  clear  that  a  note  made  pay^ 
ble  to  the  wife  during  coverture,  when  indorsed  by  the  wife  iu 
her  own  name,  with  the  assent  and  authority  of  the  husband, 
passes  by  a  good  title  to  an  indorsee;  but  that  without  such 
assent  and  authority,  no  title  passes  by  her  indorsement.  The 
cases  all  turn  upon  this  distinction.  In  the  leading  case  of 
Barlow  v.  Bishop,  1  East,  432,  which  decides  that  a  inanicd 
woman  can  not  indorse  a  note  made  payable  to  her  in  her  owu 
name,  so  as  to  pass  a  valid  title  thereto,  proof  of  the  authority 
or  assent  of  the  husband  was  wanting.  Subsequent  decisions 
have  fuUy  recognized  this  distinction;  and  it  is  now  the  well- 
settled  rule  of  law  that  the  assent  or  authority  of  the  husband 
gives  validity  to  the  wife's  indorsement,  and  enables  her  to  pass 
a  good  title  to  choses  in  action  made  payable  to  her  during 
coverture.  The  principle  upon  which  this  distinction  rests  is 
this:  the  coverture  of  the  wife  creates  an  incapacity  and  di?;- 
ability  in  her  to  make  a  valid  contract.  The  assent  of  the  Ims- 
band  removes  this  disability  or  supplies  the  want  of  capacity. 
She  then  becomes  to  a  certain  extent  the  agent  of  the  husband, 
who  is  bound  by  her  acts  when  done  in  pursuance  of  the  au- 
thority conferred  by  him:  Ch.  Bills,  21,  200,  201;  2  Bright  ou 
Husband  and  Wife,  42;  Coies  v.  Davis,  1  Camp.  485;  P/v.v^- 
wick  V.  Marshall,  7  Bing.  666;  S.  C.,4  Car.  &  P.  394;  Prince 
V.  BrunaUe,  1  Bing.  N.  C.  436;  Miller  v.  Delamaier,  12  Wend. 
433. 

The  case  of  Savage  v.  King,  17  Me.  301,  which  was  cited  .and 
relied  on  by  the  defendant,  is  in  conflict  with  the  other  authori- 
ties upon  this  point.  The  court  put  their  decision  in  that  case 
mainly  upon  the  authority  of  Barlow  v.  Bishop,  1  East,  432, 
without  adverting  to  the  distinction  created  by  proof  of  the  assent 
of  the  husband  to  the  indorsement,  which  seems  to  have  escaped 
the  attention  both  of  the  counsel  and  the  court.  We  can  not, 
therefore,  3'ield  our  assent  to  the  authority  of  that  case. 

It  was  urged  by  the  counsel  for  the  defendant,  as  a  strong 
argument  against  the  recognition  of  the  rule  of  law  giving  effect 
to  the  wife's  indorsement,  when  assented  to  and  authorized  by 
the  husband,  that  it  might  in  some  cases  operate  very  greatly 
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to  the  prejudice  of  the  rights  of  a  promifior.  The  argoment 
wan  this:  the  note  being  given  to  the  wife  during  coverture, 
the  property  in  it  vests  absolutely  in  the  husband,  and  he  can 
sue  in  his  own  name  upon  it;  the  indorsement  of  the  note  by 
the  wife  in  her  name,  e»  proprio  vigore^  would  pass  no  title  to 
it;  and  therefore  the  recovery  by  the  indorsee  of  the  wife  would 
be  no  bar  to  another  recovery  by  the  husband,  unless  the  prom- 
isor  could  show  the  assent  of  the  husband  to  her  indorsement, 
which  he  might  not  be  able  to  do,  because  the  wife,  in  an  action 
by  the  husband  on  the  note,  could  not  be  called  by  the  prom- 
isor as  a  witness  to  prove  it.  But  it  seems  to  us  that  this  argu- 
ment entirely  overlooks  the  effect  of  a  recovery  on  the  note  by 
the  indorsee  of  the  wife.  The  rule  of  law  being  that  such  in- 
dorsement is  inoperative  without  the  husband's  assent  and 
passes  no  title  to  the  indorsee,  a  recovery  by  such  indorsee 
necessarily  implies  the  htisband's  assent  and  authority,  without 
which  no  recovery  on  it  could  have  been  had.  The  indorse- 
ment, therefore,  of  the  wife,  under  such  circumstances,  is  equiv- 
alent to  that  of  the  husband.  Her  act  becomes  in  law  his  act. 
The  person  recovering  a  judgment  as  indorsee  on  such  a  note 
'must  claim  through  her  husband  by  a  title  derived  from  him 
and  in  privity  with  him.  He  thereby  becomes  bound  by  the 
judgment  recovered  against  the  promisor,  who  can  well  plead  it 
in  bar  in  a  suit  brought  on  the  same  note  against  him  by  the 
husband. 

In  the  case  at  bar,  the  authority  and  assent  of  the  husband  of 
the  payee  to  the  wife's  indorsement  were  abundantly  proved, 
and  the  instructions  of  the  court  upon  this  part  of  the  case  were 
entirely  correct  and  in  conformity  with  the  authorities  above 
cited. 

The  other  objection  upon  which  the  defendant  relies  is  to 
that  part  of  the  instructions  of  the  court  in  which  the  jury  were 
directed  that  they  might'  take  into  consideration  the  fact  that 
the  note  was  described  by  the  plaintiff's  attorney  in  the  decla- 
ration, as  having  been  indorsed  to  the  plaintiff,  in  deciding  the 
question  whether  the  note  was  in  fact  indorsed  before  suit 
brought.  It  is  quite  obvious  that  this  instruction  was  erroneous. 
One  of  the  facts  in  dispute  between  the  parties  upon  which  the 
jury  were  to  pass  was,  whether  the  note  in  suit  was  indorsed  by 
the  payee  before  the  commencement  of  the  suit.  The  instruc* 
tion  of  the  court  went  to  the  extent  of  allowing  the  juiy  to 
weigh  as  evidence,  in  determining  a  fact,  the  statement  of  that 
fact  made  by  the  pleader  in  drawing  the  declaration.     The  mere 
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ATennent  of  a  parly  in  his  own  favor  was  thereby  substituted 
for  proof.  It  is  manifest  that  this  ruling  was  a  violation  of  the 
elementary  principles  of  evidence  governing  the  trial  of  cases  in 
a  court  of  law.  XJi)on  this  point,  therefore,  it  is  necessary  to 
sustain  the  exceptions  and  send  the  case  to  a  new  trial. 
EzoeptionB  sustained. 

Hu8BA2n>*8  RroBT  TO  Chosbs  m  AcnoN  Madx  oa  Patablb  to  Win 
before  or  after  marriage:  See  Booser  v.  Addimm^  46  Am.  Deo.  43,  and  note 
djemiwring  the  eabjeGt  at  oousidemble  lengUi:  Leakey  v.  MamfiM^  4tJ  Id.  120t 
Week»  T.  Wedsa,  Icl.  358;  Fthk  v.  CuOman,  52  Id.  761,  and  notes.  In  AUm 
T.  WiUanu^  3  Allen,  321,  322,  the  doctrine  of  the  principal  case  that  a  note 
made  to  a  married  woman  during  coverture  belongs  to  her  husband  is  ex- 
plained to  mean  that  the  husband  has  the  jtu  digponendi  so  long  as  they  both 
Uts,  bat  it  is  held  that  if  the  husband  dies  without  reducing  the  chose  to 
posseesion  or  doing  any  act  indicating  an  intent  to  appropriate  it  during  the 
wife's  life,  her  administrator  may  sue  on  it. 

InDOBaKiiXKT  BT  Wivs  OF  NoTX  Patablb  TO  HxB,  validity  and  eflect 
of:  See  the  note  to  Bocter  v.  Addiaon,  46  Am.  Dec  51.  The  doctrine  of  the 
principal  case  on  this  point  is  approved  and  followed  in  Slawmm  v.  Lofing,  6 
Allen,  342. 


ScBiPTDBE  V.  Lowell  Mutual  Fibe  Iks.  Go. 

[10  CUIBDIO,  886.] 

Firs  Iksurahcx  Pouot  Coyebs  Damaos  by  Ignition  and  Ezplosioh  q» 

Gunpowder  in  an  insured  building. 
FiKB  Insubancb  Pouct  doss  not  Ck>yB]i  Damage  by  Ovebheatino,  with* 

out  combustion,  by  the  unskillful  use  of  fire  in  a  factory.    Per  Gushing, 

J.,  oini/tfendo. 
FiKE  Insurance  Poijcy  does  not  Govsb  Loes  by  Lightning,  without  the 

exhibition  of  fire.    Per  Gushing,  J.,  arguendo, 
Fibe  Insurance  Policy  dobs  not  Goveb  Loss  by  Explosion  of  Steam 

or  other  agent  acting  by  expansion  without  combustion.    Per  Gushing, 

J.y  arguetuUk 

AgaPMPBiT  on  a  policy  of  insniance  against  fire  on  the  plaintiff's 
house.  Judgment  for  the  plaintiff  upon  an  agreed  statement 
in  the  common  pleas,  and  the  defendants  appealed.  The  case 
appears  from  the  opinion. 

A.  R.  Brown,  for  the  plaintiff. 

/.  S.  Morse,  for  the  defendants. 

By  Court,  CusHnrOy  J.  The  case  finds  that  a  burning  match 
being  applied,  without  fault  of  the  plaintiff,  to  a  cask  of  gun* 
powder  in  the  attic  of  his  house,  the  gunpowder  took  fire,  ex- 
ploded, set  fire  to  a  bed  and  clothing,  charred  and  stained 
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Bome  of  the  wood-work,  and  blew  off  the  roof  of  the  honse;  and 
the  only  question  in  the  case  is,  whether  the  loss  thus  occasioned 
to  the  building  is  covered  by  the  conditions  of  an  ordinaiy  policy 
.against  fire.  The  question  may  be  generalized  thus:  By  the 
ignition  of  gunpowder  within  a  dwelling-house,  damage  is  done 
to  the  house,  that  damage  consisting  in  part  of  combustion  and 
in  part  of  explosion.  Is  the  whole  damage  covered  by  a  policy 
insuring  **  against  loss  or  damage  by  fire  "  ? 

The  very  anomalous  case  of  Austin  v.  Drewe^  6  Taunt.  436^ 
has  been  adduced  in  argument,  and  greatly  relied  upon,  as  hav- 
ing apparent  analogy  to  this;  but  when  that  case  is  examined, 
the  analogy  disappears.  The  evidence  there  was,  of  a  building 
of  several  stories,  in  each  of  which  sugar,  in  a  certain  state  of 
preparation,  was  deposited  for  the  purpose  of  being  refined;  and 
a  chimney  running  up  through  the  building  formed  almost  one 
whole  side  of  each  of  the  stories;  and  by  means  of  this  chimney 
beat  was  communicated  to  the  several  rooms  containing  the 
pugar,  and  thus  acted  on  it  chemically.  At  the  top  of  the  chim- 
ney was  a  register,  used  to  shut  in  the  heat  during  the  night. 
The  servant  of  the  assured,  in  lighting  the  fires  in  the  morning, 
neglected  to  open  the  register,  in  consequence  of  which  undue 
heat  came  out  into  the  heating-room,  and  the  "sugars  were 
thereby  injured.  And  the  action  pending  waa  to  recover  dam- 
age for  this  under  a  policy  of  insurance  against  loss  by  fire.  As 
reported  in  6  Taunt.  436,  the  opinion  of  the  court  is  as  follows: 
Gibbs,  C.  J.,  says:  "  I  think  no  loss  was  sustained  by  any  of  the 
risks  in  the  policy.  The  loss  was  occasioned  by  the  extreme 
mismanagement  of  their,  register  by  the  plaintiffs."  And  Dal- 
las, J.,  says:  *'  The  only  cause  of  the  damage  ftpjiefirs  to  me  to^ 
have  been  the  unskillful  management  of  the  iu.k  hineiy  by  the 
plaintiffs'  own  servants,  and  it  is  therefore  not  a  loss  within  the 
meaning  of  the  policy."  The  case  is  also  reported  in  2  Marsh. 
130;  and  there  the  language  of  the  court  is  Bomowhat  different. 
There  Chief  Justice  Gibbs  says:  **  The  damage  was  occasioned 
by  the  unskillful  management  of  the  machinery,  and  not  by  any 
of  those  accidents  from  which  the  defendants  intended  to  in- 
demnify the  plaintiffs."  And  Dallas,  J.,  says:  "There  waa 
nothing  on  fire  which  ought  not  to  have  been  on  fire,  and  the 
loss  was  occasioned  by  the  carelessness  of  the  plaintiffs  them- 
selves." The  conflicting  and  imperfect  reports  of  this  case  have 
led  to  various  and  contradictory  misapprehensions  of  its  import. 
On  the  one  hand,  it  has  been  supposed  that  the  decision  in  Aus- 
tin T.  Drewe  is  put  on  the  ground  of  carelessness  of  servants 
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(oompaxe  Hughes  on  Ins.  607-611)»  and  is  thus  in  apparent  oon- 
tiBdiction  with  the  decision  of  Dobson  y.  Soihbey,  Moo.  &  M. 
90,  in  which  Liord  Tenterden  says  that  "  one  of  the  great  objects 
of  insoring  is  security  against  the  negligence  of  servants  and 
workmen '^ — which  doctrine  is  now,  in  regard  to  fire  policies  at 
least,  the  well-settled  law  both  in  Great  Britain  and  the  United 
States:  1  Phill.  on  Ins.,  c.  13,  sec.  2,  p.  1049. 

Another  anthoritj  supposes  the  point  decided  to  haye  been, 
that  **  in  order  to  recoyer  upon  a  policy  against  loss  or  damage 
by  fire,  it  is  not  sufficient  to  show  that  the  property  has  beeu 
damaged  by  the  heat  of  fires  usually  employed  in  manufacture, 
and  incurred  by  the  negligence  of  the  insured  or  his  servants,  be- 
yond its  usual  intensiiy:''  Ellis  on  Ins.  25.  This  construction 
of  the  case  of  AiLStin  v.  Drevoe  is  inexact;  for  it  does  not  plainly 
indicate  that  the  real  question  in  controversy  was  of  damage  to 
the  subject-matter  of  manufacture. 

On  the  other  hand,  the  decision  in  Austin  v.  Drewe  has  been 
assumed  to  establish  that,  **  to  bring  a  loss  within  the  risk  in- 
sured against  it  must  appear  to  have  been  occasioned  by  actual 
ignition,  and  no  damage  occasioned  by  mere  heat,  however  in- 
tense, will  be  within  the  policy:"  2  Marsh,  on  Ins.,  3d  ed.,  790. 
This  proposition  is  not  the  point  of  the  case;  and  it  can  not  be 
sound  law;  for  it  may  well  happen  that  serious  damage,  within 
the  scope  of  a  fire  policy,  shall  be  done  to  a  building  or  to  its 
contents  by  the  action  of  fire  in  scorching  paint,  cracking  pic- 
tures, glass,  furniture,   mantel-pieces,   and  other  objects,  or 
heating  and  thus  actually  destroying  many  objects  of  commerce, 
and  yet  all  this  without  actual  ignition — that  is,  visible  inflamma- 
tion. 

All  these  manifest  errors,  and  the  doubts  they  throw  over  the 
case  of  Austin  v.  Drewe,  are  dispelled  at  once  by  the  report  of  it 
in  Holt,  126,  and  in  4  Camp.  3G0,  as  it  was  tried  at  ni^prim. 
There  it  appears  that  the  claim  was  for  damage  to  th^  sugars  Iby 
overheating  only.  And  Chief  Justice  Gibbs  said:  ''%  am  of 
opinion  that  this  action  is  not  maintainable.  /There  wa%  no 
more  fire  than  always  exists  when  th^  ^lanufactuI^  was  going 
on.  Nothing  was  consumed  by  ^..^  The  |)lainlbi£Ci9'  Ix^ss'aroae 
from  the  negligent  manageupieni  of  their  macbiu^.  7!he  sp- 
gars  were  chiefiy  damaged  by  ijbe  heat.  .  Anfl /^^^^  pr9duced 
the  heat?  Not  any  &te  ^gainst  which  the  <!o^pahy  insured, 
but  the  fire  for  heating, i^^jp^pnf^vi)^^}^^  fsontinued  all  the^  time 
to  bum  withojat'^a^  e^fce^^/  "^be  j^erjant  forgets  t^^^ 
register,  by  ^jrhich  -the  ^n^oke  q^ski  to  baye  esokp^d  and  tlie 
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heat  to  havo  been  tempered."  And  when  one  of  the  jurymen 
Buggested  that  fires  arising  from  negligence  of  servants  were 
covered  by  fire  policies,  Chief  Justice  Gibbs  assented,  and  said 
it  was  not  the  case  of  a  fire  arising  from  negligence,  for  there 
was  no  fire  except  where  it  ought  to  have  been;  but  it  was  the 
case  of  the  damage  of  an  article  in  the  process  of  manufacture 
by  the  unskillful  management  of  the  fire  used  as  an  agent  of 
the  manufacture:  Austin  v.  Drewe,  4  Camp.  360;  S.  C,  Holt  N. 
P.  126. 

If,  in  Austin  v.  Drewe,  the  fire  had  been  where  it  ought  not 
to  be,  if,  even  with  careless  management,  it  had  burned  the 
building,  and  notwithstanding  it  was  fire  maintained  only  for 
the  purpose  of  manufacture,  then  all  the  observations  of  the 
coiurt  go  to  show  that,  in  this  instance,  as  in  that  of  the  whale- 
ship  mentioned  in  Emerigon,  1  Tr.  de  Ass.  436,  the  insurers  would 
have  been  held  to  be  liable  for  the  loss.  This,  therefore,  and 
this  only,  as  correctly  stated  by  Beaumont,  Ins.  37,  is  decided 
by  the  case  of  Austin  v.  Drervej  namely,  that  where  a  chemist, 
artisan,  or  manufacturer  employs  fire  as  a  chemical  agent,  or  as 
an  instrument  of  art  or  fabrication,  and  the  article,  which  is 
thus  purposely  subjected  to  the  action  of  fire,  is  damaged  in  the 
process  by  the  unskillfulness  of  the  operator,  and  his  misman- 
agement of  heat  as  an  agent  or  instrument  of  manufacture,  that 
is  not  a  loss  within  a  fire  policy.  This  we  apprehend  is  good 
sense  and  sound  law.  But  it  does  not  touch  at  all  the  present 
case. 

It  has  been  thought  proper  thus  to  analyze  the  case  of  Austin 
V.  Ih^ewe^  because  having  been  variously  reported  by  four  differ- 
ent reporters,  and  presenting  itself  prominently  in  several  of  the 
text>books,  but  in  nearly  all  of  them  with  more  or  less  o£  mis- 
conception, it  has  become  the  starting  point,  in  legal  construction, 
of  conflicting  lines  of  argument  leading  to  sundry  false  conclu- 
sions, and  among  others,  that  of  a  supposed  application  to  the 
present  question. 

Some  adjudications  have  also  been  cited  of  questions  arising 
in  the  contingency  of  damage  done  by  lightning.  Thus,  in 
Kenniston  v.  Merrimack  County  Mut,  Ins,  Co,,  14  N.  H.  341  [40 
Am.  Dec.  193],  the  supreme  court  of  New  Hampshire  decided 
that  damage  by  lightning,  without  any  combustion  to  indicate 
the  presence  of  fire,  is  not  within  the  terms  of  a  policy  against 
'•  fire  by  accident,  lightning,  or  by  any  other  means;"  the  court, 
in  a  brief  opinion,  deducing  the  conclusion  from  the  assumed 
premises  that  lightning  per  se  is  not  fire.    The  same  conclusion. 
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npon  similar  facts  and  upon  the  same  words  of  insuiancey  ''  fire 
hj  lightaiiiig/'  is  elaborately  reasoned  out  in  a  recent  case  in  New 
York,  Babcocky.  Montgomery  County  Insurance  Company ^  6  Barb. 
637,  ^liero  it  is  held,  that  to  constitute  a  loss  within  the  policy, 
there  must  be  fire,  or  burning,  and  tbat  damage  by  lightning  in 
other  forms  is  not  the  risk  intended  by  the  contract;  because, 
though  caloric  may  generate  electricity,  or  electricity  caloric,  yet 
caloric  and  electricity  are  distinct  things  in  nature. 

The  principle  adjudged  in  the  cases  of  this  class  will  be  readily 
eeen  by  reversing  the  question.     Suppose,  not  as  fact  but  as 
mere  supposition,  a  policy  insuring  against  damage  done  through 
electricity  generated  by  caloric.    Obviously,  this  would  not  cover 
damage  done  by  fire  only,  electricity  not  being  evolved.     So, 
in  the  actual  case  reported,  of  insurance  against  fire  produced 
by  lightning,  if  the  effects  be  of  lightning  only,  without  exhibi- 
tion of  fire,  it  would  not,  according  to  the  above  decision,  be 
within  the  policy.     Or,  suppose  insurance  on  cattle  against  the 
risk  of  death  by  fire  alone.     In  that  assumption,  if  the  cattle 
die,  as  they  may,  by  a  stroke  of  lightning,  without  a  bum  or 
any  other  action  of  fire  on  their  bodies,  it  would  not  be  the  risk 
contemplated  by  the  contract:  Beaumont  on  Ins.  37. 

The  question  of  loss  by  lightning  is  very  summarily  disposed 
of  in  the  older  authorities  by  treating  electricity  as  fire  from 
heaven:  See  1  Emerigon,  c.  12,  sec.  17,  No.  1,  and  the  authors 
there  cited.  But  the  progress  of  knowledge  has  led  to  juster 
notions  of  the  nature  of  lightning,  and  of  course  to  different 
conclusions  touching  its  legal  relations;  which  are  correctly 
summed  up  by  a  late  writer  as  follows,  namely,  that  fire  includes 
lightning  if  there  be  any  mark  of  fire;  but  not  otherwise: 
Beaumont  on  Ins.  37. 

These  cases  of  damage  by  lightning  bear  on  the  present  ques- 
tion, therefore,  if  at  all,  only  by  very  distant  analogy.  Neither 
of  them  covers  it,  or  has  any  direct  relation  to  it.  To  the  con- 
trary of  this,  in  New  York,  at  least,  the  same  courts  which  de- 
cide that  loss  by  lightning  merely  is  not  covered  by  a  fire  policy, 
decide  that  loss  by  the  explosion  of  gunpowder  is.  There  is 
a  series  of  cases  precisely  in  point,  which  expressly  decide,  or 
by  implication  assume,  that  damage  done  by  the  explosion  of 
gunpowder  ignited  within  a  building,  as  well  as  that  done  by 
its  combustion,  is  within  the  risk  of  a  fire  policy.  The  case  of 
{}rim  V.  Pftoenix  Insurance  Company ^  13  Johns.  451,  was  this: 
A  vessel  insured  against  fire  was  partly  laden  with  gunpowder, 
which  being  ignited  by  carelessness,  the  vessel  was  blown  up 
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and  totally  lost.  It  was  argued  by  eminent  counsel,  and  the 
opinion  was  given  by  Thompson,  0.  J.;  and  throughout  the 
cause  it  seems  to  be  assumed  that  the  loss  was,  in  respect  to  its- 
cause,  within  the  policy,  and  the  decision  was  made  to  depend 
on  other  considerations.  The  same  conclusion  is  also  assumed 
in  the  case  of  Duncan  y.  Sun  Fire  Insurance  Company,  6  Wend. 
488  [22  Am.  Dec.  539].  In  the  case  of  City  Fire  Insurance- 
Company  Y.  Corlies,  21  Wend.  867  [34  Am.  Dec.  258],  the  claim, 
was  on  a  fire  policy  for  merchandise  destroyed,  not  in  burning, 
but  through  the  blowing  up  of  the  building  wherein  it  waa 
stored,  by  means  of  gunpowder;  and  the  court  expressly  ad- 
judged this  to  be  ''  a  loss  by  the  peril  insured  against  within 
the  meaning  of  the  policy."  The  same  point  has  been  ruled  in- 
cidentally by  the  supreme  court  of  the  United  States:  Waters  v. 
Merchants  Louisville  Insurance  Company,  11  Pet.  226.  Perhaps- 
it  may  add  a  little  to  the  weight  of  these  authorities  to  say  thai 
the  same  thing  as  to  loss  by  gunpowder — sulphureo  pulvere  ac- 
censo — seems  to  have  been  holden  by  the  older  commercial  ju- 
rists in  Europe:  Straccha  de  Assec,  el.  18. 

This  court,  to  be  sure,  is  not  bound  by  the  decisions  or  opin- 
ions cited,  but  they  are  entitled  to  great  consideration;  and 
there  is  not,  so  far  as  we  know,  any  contrary  adjudication  or 
opinion.  Uniformity  of  decision  is  in  itself  a  desirable  thing. 
The  question,  we  admit,  is  a  nice  one.  Upon  careful  reflection,, 
however,  we  have  come  to  the  conclusion  that  the  received  opin- 
ions on  the  subject,  and  the  adjudications  referred  to,  are  in 
accordance  with  reason  and  principle.  It  seems  not  to  be  de- 
nied that  actual  combustion,  produced  by  the  ignition  of  gun- 
powder, is  within  the  present  policy.  If,  then,  a  combustible 
substance,  in  the  process  of  combustion,  produces  explosion 
also,  it  is  not  easy  to  perceive  why,  of  the  two  diverse  but  con- 
current results  of  the  combustion,  the  one  should  be  ascribed 
to  fire  any  less  than  the  other.  The  plain  fact  here  is,  the  ap- 
plication of  fire  to  a  substance  susceptible  of  ignition,  the  con- 
sequent ignition  of  that  substance,  and  immediate  damage  ta 
the  premises  thereby.  It  is  no  sufficient  answer  to  say  that 
some  of  the  phenomena  produced  are  in  the  form  of  explosion. 
All  the  effects,  whatever  they  may  be  in  form,  are  the  natural 
results  of  the  combustion  of  a  combustible  substance;  and  as 
the  combustion  is  the  action  of  fire,  this  must  be  held  to  be  the 
proximate  and  legal  cause  of  all  the  damage  done  to  the  prem- 
ises of  the  plaintiff. 

Our  opinion  excludes,  of  course,  all  damage  by  mere  explo* 
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flioDB,  not  involTing  ignition  and  combustion  of  the  agent  of 
explosion,  such  as  the  case  of  steam,  or  any  other  substance 
acting  by  expansion  without  combustion:  See  Perrin'a  Admima* 
irator  y.  Proiection  Insurance  Co.,  11  Ohio,  146  [88  Am.  Dec. 
728].  It  likewise  excludes  all  damage  occasioned  but  remotely 
or  consequentially  through  the  agency  of  gunpowder,  such  as 
injury  done  to  a  house  by  falling  fragments  in  the  blasting  of 
rocks,  or  the  shattering  of  a  house  by  the  stroke  of  a  cannon- 
ball,  in  which  examples  the  shock  of  a  projectile,  and  not  igni- 
tion or  combustion,  is  the  proximate  cause  of  the  damage  done. 
We  recognize  and  accept,  in  the  full  force  of  its  application,  the 
maxim.  In  jure  nan  remota  causa  sed  praxima  tpedaJtwr:  Ba- 
con's Max.  1. 

The  l^gal  relations  of  marine  insurance  haye  been  copiously 
discussed  in  many  express  treaties  of  elaborate  erudition,  and 
are  considered  in  a  great  number  of  judicial  decisions,  in  which 
the  whole  subject  has  been  explored  with  wonderful  acuteness 
and  comprehension  of  logic  and  of  learning;  while  fire  insur- 
ance, as  a  branch  of  legal  knowledge,  is,  comparatiTely  speak- 
ing, in  its  rudiments.    The  cases  on  marine  insurance  throw 
little  if  any  light  on  the  present  question,  except  in  so  far  as 
they  attempt  to  prescribe  a  rule  for  distinguishing  between  what 
'is  remote  and  what  is  proximate  cause.   The  conclusion  reached 
in  this  discussion,  as  may  be  seen  by  the  latest  inyestigation  of 
the  point  in  Great  Britain,  Mantoya  t.  London  Assurance  Co,,  6 
Exch.  451,  is,  that  while  for  most  cases  it  is  practicable  to 
draw  the  line  and  to  formalize  a  rule  between  the  two  classes 
of  causes,  yet  in  other  cases,  according  to  the  general  law  of 
nature,  the  two  classes  approach  and  run  into  one  another  until 
the  distinction  vanishes;  and  within  the  limits  of  this  debatable 
land  of  differences  it  is  necessary  to  apply  judicial  discretion  to 
the  particular  questions  as  they  arise,  just  as  it  is  in  the  not  in- 
frequent inquiry  whether  a  thing,  or  the  use  or  measure  of  it, 
be  reasonable  or  not.    In  Mantoya  v.  London  Assurance  Co,  it 
was  determined  that  where  the  lower  part  of  a  cargo  is  damaged 
by  sea-water,  and  by  the  evolution  of  gases  from  the  part  thus 
damaged,  or  the  propagation  of  heat  arising  from  fermentation, 
the  superior  part  of  the  cargo  be  damaged  also,  the  loss  on  the 
latter  is  by  the  perils  of  the  sea,  the  involvement  of  the  second- 
ary effect  in  the  primary  one  being  an  example  of  causa  prox^ 
ima. 

In  the  present  case  there  is  no  room  for  question  concerning 
a  series  of  causes,  as  whether  primaiy  or  secondaiy,  proximate 
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or  remote;  for  the  ag^ent  is  one  and  the  same  throughout, 
namely,  fire.  The  cavf^  was  burning  powder;  the  causa  causans 
was  a  burning  match;  at  each  stage  of  causation  it  was  the 
action  of  fire.  Nay,  to  be  exact,  the  burning  of  the  gunpowder, 
like  the  burning  of  the  match,  was  a  succession  of  several  com- 
plex acts  of  burning.  Yet  fire  is  the  agent  at  each  of  these 
distinct  stages  of  causation.  Suppose  there  was  a  barrel  of 
sulphur  in  the  plaintiff's  attic,  instead  of  gunpowder;  and  this 
being  ignited  with  a  match,  afterwards  the  fire  had  passed  from 
the  burning  sulphur  to  the  substance  of  the  house.  This  would 
be  recognized  at  once  as  a  case  of  fire.  It  does  not  change  the 
legal  relation  of  causes  to  substitute  a  barrel  of  burning  gun- 
powder for  a  barrel  of  burning  sulphur.  The  only  difference  in 
the  elements  of  the  question  is,  that  the  gunpowder  when 
ignited  consumes  with  more  of  rapidity  than  sulphur,  and  the 
combustion  is  accompanied  or  followed  by  explosion.  Still, 
the  agent  is  fire,  though  it  acts  in  different  ways  upon  the  dif- 
ferent successive  subjects  of  its  action,  beginning  with  the 
match  and  terminating  with  the  plaintiff's  house. 

On  the  other  hand,  cases  are  conceivable  other  than  by  the 
use  of  gunpowder,  of  explosion  without  any  combustion,  which 
nevertheless,  being  the  result  of  the  action  of  fire,  are  still,  it 
would  seem,  within  the  range  of  the  general  principle.  Various 
mineral  substances  exist,  of  value  in  commerce  and  the  arts, 
which  explode  by  the  action  of  the  fire  without  either  ignition 
or  combustion.  In  general,  any  close  vessel,  of  whatever  ma- 
terial composed,  when  filled  with  an  expansive  fluid,  is  liable  to 
explode  by  the  action  of  heat,  though  it  may  be  that  the  vessel 
and  its  contents  are  alike  incombustible.  The  same  thing  hap- 
pens, under  certain  conditions,  to  some  forms  of  wood;  which, 
although  combustible,  may  by  the  action  of  fire  explode  without 
ignition;  or  which,  as  in  the  present  case,  of  a  house,  by  having 
compressed  within  it  some  burning  substance,  which  is  ex- 
plosive as  well  as  combustible,  like  gunpowder,  may  suffer  the 
double  injury  of  combustion  in  part  and  in  part  of  explosion. 

If,  however,  the  question  of  consequential  damage  needed  to 
be  explored  for  the  determination  of  the  present  case,  it  would 
serve  to  confirm  the  conclusion  to  which  we  have,  on  other 
promises,  arrived.  Thus,  in  Great  Britain,  damage  which 
occurs  consequentially  in  the  case  of  a  fire,  by  reason  of  confusion 
of  mind,  as  in  throwing  fragile  objects  out  of  the  window^  or 
by  sudden  terror  from  alarm,  as  in  leaving  open  the  tap  of  a 
barrel,  and  thus  wasting  the  contents,  is  held  to  be  loss  by  fire, 
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Bccordingf  to  the  usages  of  insurance  offices  or  established  lega] 
principle:  Beaumont  on  Ins.  41.  So  it  is  in  the  case  of  a  beam, 
cornice,  or  covering  removed  to  prevent  the  spread  of  conflagra- 
tion :  Id.  We  understand  the  same  to  be  the  rule,  in  the  case, 
for  instance,  of  a  fire  in  the  upper  story  of  a  building,  and  the 
destmction  or  damage  of  goods  in  a  lower  story,  not  by  fire, 
but  by  the  water  thrown  into  or  upon  the  building  for  the  pur- 
pose of  extinguishing  the  fire.  All  these  are  fit  illustrations  of 
the  question  of  merely  consequential  damage.  Its  legal  rela- 
tions may  likewise  be  followed  in  the  familiar  case  of  the  squib, 
falling  on  a  party's  premises,  and  by  him  hastily  thrown  off, 
and  so  falling  upon  the  premises  of  another,  and  thus  giving 
rise  to  the  inquiiy,  whether  the  first  throwing  or  the  second 
throwing  should  be  taken  as  the  responsible  cause:  ScoU  v. 
ShepJterd,  2  W.  Black.,  2d  ed.,  892,  and  notes;  S.  C,  3  Wils. 
403. 

In  the  hypothesis  that  fire  is  to  be  regarded  as  caiisa  proaeima 
in  the  pi-esent  case,  we  can  see  but  one  supposable  defect, 
namely,  the  suggestion  that  though  it  be  conceded  that  the  ex- 
plosion of  burning  gunpowder,  and  its  effects,  ai*e  the  action  of 
fire,  yet  this  particular  effect  on  the  building  is  not  exhibited 
in  the  form  of  igneous  action.  The  cases  above  supposed,  of  the 
shriveling  of  some  masterpiece  of  pictorial  art,  the  cracking  or 
discoloration  of  a  rich  vase  or  gem,  the  bursting  of  a  cask  of 
wine  through  the  expansion  of  its  contents,  these,  it  may  be 
said,  are  distinctly  cases  of  damage,  without  ignition,  it  is  true, 
but  by  the  direct  and  specific  action  of  heat  as  such;  while  it 
is  denied  that  such  is  the  fact  in  the  present  case  of  the  blow- 
ing up  of  a  dwelling-house  by  the  ignition  of  gunpowder.  We 
do  not  think  the  premises  of  this  argument  are  sustained  by  the 
physical  facts  which  occurred.  If  they  were  so,  then  the  near- 
est analogy  would  be  of  damage  by  smoke,  that  is,  the  moisture 
thrown  off  by  burning  wood,  and  carrying  with  it  ashes,  eiu- 
pyreumatic  oil,  and  other  constituent  parts  of  the  wood,  either 
in  their  natural  condition  or  transformed  by  the  process  of  com- 
bustion. Now,  it  is  obvious  that  mere  smoke,  without  any 
direct  action  of  heat,  may  do  great  damage  to  many  kinds  of 
merchandise,  such  as  delicate  textile  fabrics,  esculent  vege- 
tables, articles  of  taste,  and  other  numerous  objects;  and  if  a 
dwelling  or  a  magazine  take  fire,  and  some  parts  of  it  only  be 
consumed,  but  the  contents  of  apartments,  to  which  the  actual 
fire  does  not  extend,  are  nevertheless  damaged  by  the  smoke 
penetrating  into  and  filling  them,  can  it  be  doubted  that  the  dam- 
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age  thus  done  is  a  loss  within  the  ordinaiy  conditions  of  a  fire 
policy?  Se7nble,per  Gibbs,  C.  J.,  arguendo^  in  Austin  v.  Dretoe, 
Holt  N.  P.  127.  Yet,  incontestable,  damage  bj  smoke  is  an 
effect,  which  is  not  in  itself  igneous  action,  though  it  be  the 
result  thereof;  while,  as  we  conceive,  the  explosion  of  gun- 
powder is  igneous  action. 

In  conclusion,  we  think  the  rule,  which  we  propose  for  the 
present  case,  reconciles  all  the  conditions  involved  in  the  ques- 
tion; is  conformable  to  the  nature  of  things;  and  constitatee  a 
coherent  and  consistent  doctrine,  namely,  that  where  the  effects 
produced  are  the  immediate  results  of  the  action  of  a  burning 
substance  in  contact  with  a  building,  it  is  immaterial  whether 
these  results  manifest  themselves  in  the  form  of  combustion  or 
of  explosion,  or  of  both  combined.  In  either  case,  the  damage 
occurring  is  by  the  action  of  fire,  and  covered  by  the  ordinaiy 
terms  of  a  policy  against  loss  by  fire. 

Judgment  for  the  plaintiff. 


L068  BT  Fibs,  What  Dekmxd  to  bi,  uhdeb  Fhub  Ihsu&akcb  Pouct:  8m 
the  note  to  HUUfr  v.  AUegheny  etc,  In»,  Co.,  45  Am.  Dec.  657,  where  this  ftob- 
Jeot  is  disciissed  at  length.  As  to  loss  by  explosion  of  gunpowder,  see  CfUp  Fin 
Jna,  Co.  V.  Cor^,  34  Id.  258,  and  note.  As  to  loss  by  explosion  of  a  stetm 
boiler,  see  AtiUaudon  v.  JNew  Orleans  Ina.  Co.  9  50  Id.  560.  As  to  damage  bj 
lightning  without  oombostion,  see  KeimkUm  ▼.  Merrkuadt  Countif  MyL  ln»» 
Co.,  40  Id.  103. 


W0BOE8KEB  Go.  Bank  v.  Doboheskeb  and  Mn/roN 

Bane. 

[10  ODSBmo.  488.] 

BuBDBN  ov  Pboov  IB  NOT  ON  HoLDEB  ov  Banx  Bill  Sxolxn  before  iSBQ* 
SDoe,  it  seems,  to  show  that  he  came  by  it  fairly,  in  an  aotion  against  the 
issoing  bank;  but  it  is  otherwise  as  to  a  stolen  note  or  bill  of  exchange. 

HoLDKB  ov  Bank  Bill  Stolen  bevobx  Issuance,  Rsoxivino  It  Bona 
Fide,  in  the  nsnal  coarse  of  business,  for  Talne,  may  recover  on  it  against 
the  bank  though  he  was  guilty  even  of  gross  n^ligenoa  in  taking  it» 
there  being  no  eyidenoe  of  frand. 

Aasuifpsrr  on  a  certain  bill  purporting  to  haTe  been  issued  by 
the  defendants'  bank.  It  appeared  from  an  agreed  statement 
that  the  bill  in  question  was  never  issued  by  the  defendants, 
but  was  stolen  before  issuance,  but  after  it  was  fully  prepared 
for  circulation;  that  notices  of  the  robbeiy  were  published  in 
Beveral  papers,  one  of  which  was  taken  by  one  of  the  plaintiflGB* 
directors,  and  that  notices  were  also  posted  in  various  places 
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«iid  sent  to  all  the  New  England  banks.  It  was  agreed  that 
the  plaintiffs'  cashier  wotQd  testify  that  although  he  could  not 
temember  having  received  this  particular  bill,  he  had  no  doubt 
that  he  received  it  in  the  due  course  of  business,  as  cashier,  and 
paid  full  value  for  it;  that  the  bill  was  afterwards  returned  to 
him,  as  cashier,  hy  a  correspondent  bank  as  a  discredited  bill; 
that  he  knew  of  no  reason  why  it  should  have  been  so  returned 
if  it  had  not  been  sent  by  his  bank  for  redemption;  that  he  had 
no  recollection  of  ever  having  seen  it  before  its  return;  that  he 
never  received  any  previous  notice  of  a  refusal  to  redeem  any  of 
the  defendants'  bills,  or  any  notice  of  the  robbery  in  question, 
or  saw  any  posted  notice  thereof;  that  if  any  notice  had  been 
received  l^  the  plaintiffs,  he  would  have  been  likely  to  know  it; 
thai  before  his  appointment  as  cashier,  he  recollected  seeing  in 
one  or  more  papers  a  newspaper  paragraph  mentioning  the  rob- 
beiy,  but  he  thought  it  was  not  an  advertisement;  that  he  had 
seen  notices  of  arrests  for  the  robbeiy,  but  did  not  remember 
hearing  of  the  arrest  or  conviction  of  the  person  who  committed 
the  robbeiy,  though  the  defendants'  cashier  would  testify  that 
aoch  arrest  and  conviction  were  notorious  &cts. 

J.  J.  and  M.  8.  Clarke,  for  the  plaintiffs. 

A.  ChurcMU,  for  the  defendants. 

By  Court,  Hxtoalf,  J.  It  is  well  settied  in  this  common- 
wealth that  in  a  suit  by  the  holder  of  a  promissory  note  or  bill 
of  exchange,  which  has  been  stolen,  or  which  has  otherwise 
been  fraudulently  put  into  circulation,  the  burden  is  on  the 
plaintiff  to  prove  that  he  came  fairly  into  possession  of  it,  under 
such  circumstances  as  entitie  him  to  recover:  Munroe  v.  Cooper , 
5  Pick.  412.  And  it  was  contended  by  the  counsel  for  the  pres- 
ent defendants,  in  his  learned  and  able  argument,  that  the  same 
rule  of  evidence  is  to  be  applied  to  the  case  of  a  stolen  bank 
bill.  We  doubt  this,  but  need  not  decide  the  point  now.  For, 
assuming  that  the  burden  is  on  the  plaintiffs  to  prove  that  they 
fairly  obtained  the  bill  in  suit,  yet  we  are  of  opinion,  upon  the 
evidence  submitted  to  us,  that  they  have  sustained  that  burden, 
and  are  entitled  to  recover.  We  can  not  doubt  that  their  cash- 
ier received  the  bill  in  the  usual  course  of  business,  and  for  a 
valuable  and  full  consideration.  And  though  he  seems  not  to 
have  exercised  great  vigilance,  yet  we  perceive  in  his  conduct 
nothing  like  fraud  or  gross  negligence.  It  does  not  appear  that 
he  had  any  notice,  which  he  was  bound  to  regard,  that  the  de* 
fendants  had  been  robbed.     The  only  notice  of  that  fact,  which 
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he  remembers  with  any  certainly,  is,  that  he  saw  it  stated  in  a 
newspaper  paragraph. 

It  was  once  held  that  in  a  case  of  a  bill  of  exchange  or  prom- 
issory note  fraudulently  put  into  circulation,  the  holder  must 
show  that  he  had  used  due  and  reasonable  caution  in  taking  it. 
J>ut  it  has  since  been  definitely  adjudged  that  if  he  took  it  in 
good  faith,  he  is  entitled  to  recover  on  it;  and  that  even  gross 
Jieghgence  in  him  is  not  tantamount  to  fraud,  although  it  may 
be  given  in  evidence  to  a  jury,  as  tending  to  prove  fraud.  The 
burden  of  proving  good  faith  is  all  the  burden  which  the  law 
imposes  on  him:  Ooodman  v.  Harvey,  4  Ad.  &  El.  870;  S.  C, 
6  Nev.  &  M.  372;  Uther  v.  Rich,  10  Ad.  &  El.  790;  S.  C,  2  Per. 
k  Dav.  579;  2  Greeul.  Ev.,  sec.  639;  3  Kent's  Com.,  7th  ed., 
98,  Dote;  Ch.  Bills,  10th  Am.  ed.,  257;  Byles  on  Bills,  2d  Am. 
ed.,  143,  148.  In  Arbouin  v.  AndenKm,  1  Ad.  &  EL,  N.  S., 
604,  Lord  Denman  said:  ''Acting  upon  the  case  of  Ooodman 
V.  Harvey,  which  gives  the  law  now  prevailing  on  this  sub- 
ject, we  must  hold  that  the  owner  of  a  bill  [of  exchange]  is 
entitled  to  recover  upon  it,  if  he  has  come  by  it  honestly;  and 
that  that  fact  is  implied  prima  facie  by  possession;  and  that  to 
meet  the  inference  so  raised,  fraud,  felony,  or  some  such  mat- 
ter must  be  proved.'* 

According  to  these  authorities,  the  plaintiffs  must  have  judg- 
ment, even  upon  the  rule  of  evidence  which  the  defendants 
would  apply  to  them. 

Judgment  for  the  plaintiffs. 


Holder  of  Stolen  Bank  Bill  or  of  Bank  Bill  Fraudulbntlt  Obtained, 
Rights  of:  See  the  note  to  Neio  Hope  D.  B.  Co.  v.  Perry,  62  Am.  Dec  449» 
That  the  holder  of  a  bank  bill  stolen  from  the  issniDg  bank  may  recover  on 
U  against  the  bank,  if  he  received  it  bofiajide  for  value  in  the  due  course  of 
business,  is  a  point  upon  which  the  principal  case  is  cited  and  approved  in 
Duraon  v.  TJurUington,  21  Mich.  437;  Spooner  v.  I/olmea,  102  Mass.  508.  The 
burden  of  proof  of  want  of  good  faith  is  on  the  bank:  M'yer  v.  Dorchester  etc. 
Bank,  1 1  Cush.  53;  and  proof  that  he  took  the  bill  with  knowledge  of  sus- 
picious circumstances  will  not  suffice,  unless  it  amounts  to  proof  of  want  of 
good  faith:  Spooner  v.  IJolmes,  supra. 

Holders  of  Stolen  Negotiable  Instruments  Generally,  Rights  of:  See 
Beltzhoover  v.  Blackstork,  27  Am.  Dec.  330;  Vairin  v.  Ifofwm,  28  Id.  125; 
Marffh  V.  Small,  48  Id.  452,  and  cases  cited  in  the  notes  thereto.  See  also, 
as  to  when  the  holder  of  a  note  muit  show  that  he  came  by  it  fairly,  Snyder 
V.  BiUy,  47  Id.  452.  As  to  who  is  a  bona  Jide  holder  of  a  note  or  bill,  see 
Pusfiell  y^  Hadduck,  44  Id.  693,  and  note.  That  the  burden  of  proof  is  on 
the  holder  of  a  negotiable  note  or  bill  stolen  or  fraudulently  put  into  circula- 
tion to  show,  in  an  action  against  the  maker,  that  he  received  it  in  good  faitb 
for  value  before  maturity,  is  a  point  to  which  the  principal  case  is  cited  in 
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Gark  X.  Thayrr^  105  Mas».  *218.  The  case  is  cite^l  and  dUtinf[iiishe(1  on  the 
Mine  ix)int  in  Wyer  v.  Dorchtnter  etc.  iianl',  1 1  Gush.  53.  That  a  hmui  /tit 
bolder  of  stolen  negotiable  paper,  transferable  by  delivery  or  indorsed  in 
Uank,  receiving  it  for  value  in  dne  course  of  business,  may  recover  on  it,  is 
t  point  to  which  the  principal  case  is  cited  in  AUaiUic  Bank  v.  Merchantif 
Bank^  10  Gray,  560,  per  Merrick,  J.,  dissenting;  Brooklyn  etc  R.  R.  Co.  ▼• 
NaUonal  Bank^  102  U.  ft.  40. 


Babnabd  v.  Bartleit. 

[10  COMBDro,  601.1 

Maxim  that  *'Evxbt  Man's  Housb  i»  his  Castlb"  applies  to  arrests  in 
civil  but  not  in  criminal  actions. 

OmcER  WITH  Cbiminal  Prockss  hat  Break  and  Enter  DErKNUANT's 
HousK  and  search  for  him,  to  make  an  arrest,  though  the  defendant  is 
not  there,  if  such  officer  acts  bona  JUU  under  a  belief  that  the  party  it 
there,  and  after  due  notice,  and  does  no  unueoessary  damage. 

Tbespass  quare  clauaum  /regit  for  breaking  and  entering  the 
plaintiff 'b  house.     The  defendant  justified  on  the  ground  that 
the  alleged  trespass  was  committed  by  him  as  deputy  sheriff  iu 
endeaToring  to  arrest  the  plaintiff  under  a  criminal  process.    It 
appeared  that  on  two  occasions,  once  in  the  day-time  and  once 
in  the  night,  the  defendant  went  with  a  criminal  warrant  to  ar- 
leet  the  plaintiff,  demanded  admittance,  stating  his  purpose, 
waited  a  reasonable  time,  and  then  broke  and  entered  the  house 
and  searched  it,  using  no  unnecessary  yiolence.    There  was  evi- 
dence tending  to  show  that  the  plaintiff  was  not  in  the  house 
either  time,  and  the  court  ruled  that  if  this  was  so,  the  defend- 
ant was  liable,  though  he  acted  under  a  bona  fide  belief  that  the 
plaintiff  was  there.    Verdict  for  the  plaintiff,  and  exceptions  by 
the  defendant. 

B.  F.  BuOer,  for  the  phuntiff. 

N,  J.  Lord,  for  the  defendant. 

By  Court,  Dewet,  J.  The  maxim  of  law  that  every  man's 
house  is  his  castle  is  applicable  to  arrests  in  civil  suits,  and  has 
not  the  effect  to  restrain  an  officer  of  the  law  from  breaking  and 
entering  a  dwelling-house  for  the  purpose  of  serving  a  criminal 
process  upon  the  occupant.  In  such  case  the  house  of  the  party 
is  no  sanctuary  for  him,  and  the  same  may  be  forcibly  entered 
by  such  officer  after  a  proper  notification  of  the  purpose  of  the 
entry,  and  a  demand  upon  the  inmates  to  open  the  house,  and 
a  refusal  by  them  to  do  so:  Fost.  320;  1  East  P.  C.  326;  1 
Hale  P.  C.  459;  State  v.  SmUh,  1  N.  H.  34G. 
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It  being  the  duty  of  the  officer  to  arrest  the  plaintiff,  although 
in  his  own  dwelling-house,  and  to  effect  this,  if  need  be,  by 
breaking  and  entering  the  house  by  force,  it  was  his  further 
duty  to  make  search  for  him  there,  and  although  in  the  event 
it  appeared  that  he  was  not  in  the  house  at  the  time  such  arrest 
was  attempted  to  be  made,  yet  the  breaking  and  entering  the 
house  for  the  purpose  of  arresting  him  would  be  justified,  if 
the  officer  acted  bona  Jide,  and  under  the  (belief  that  the  party 
was  there,  and  after  proper  notice  broke  and  entered  the  house, 
doing  no  unnecessary  violence  or  damage. 

The  ruling  of  the  court  of  common  please  was  erroneous  on 
this  pointy  and  the  verdict  must  be  set  aside,  and  a  new  trial 
granted. 


BiOBT  ov  OrnoEB  to  Bkbak  Doobs  to  Executb  Pbocbss:  See  the  note 
to  Keith  r,  Johnson,  25  Am.  Deo.  167,  in  whioh  this  eahject  is  discussed. 
See  also  Howe  v.  BuUeg;/iddf  SO  Id.  785,  and  prior  cases  in  this  series  collected 
in  the  note  thereto. 


LiNFiELD  V.  Old  Golont  R  R.  Corp. 

[10  Ocumia,  862.] 

Lebbex  ov  Railboad  is  Liable  fob  Injubt  bt  Nxolxot  to  Keep  and 
Ring  Bell  open  a  locomotive,  as  reqnired  by  the  Massachasetts  statute^ 
whereby  a  collision  with  a  vehicle  crossing  the  track  is  cansed. 

Bailboad  Company  Neolsotino  Reasonable  Pbegautions  besides  Rino- 
INO  Bell,  as  required  by  statute,  to  avoid  collision  with  a  vehicle  at  a 
turnpike  crossing,  u  liable  for  an  injury  arising  from  such  neglect,  and 
it  is  for  the  jury  to  judge  as  to  whether  or  not  snch  additional  precau- 
tions have  been  neglected. 

Advebse  Pabtt  has  Right  to  Benefit  of  Ant  Answeb  of  Witness 
testifying  against  him,  either  orally  or  by  deposition,  if  he  thinks  snch 
answer  favorable  to  him,  and  the  party  examining  the  witness  can  not 
suppress  snch  answer. 

Pabty  Intending  not  to  Use  Answebs  in  Deposition  Taken  bt  Hm, 
except  in  reply  to  testimony  which  he  expects  to  be  introduced,  but 
which  is  not  introduced,  on  the  other  side,  must  give  distinct  notice  of 
such  intention  at  the  time,  or  he  can  not  prevent  the  reading  of  such 
answers  by  his  adversary  at  the  triaL 

Trespass  for  an  injury  to  the  plaintiff's  wagon  by  a  collision 
with  a  train  of  the  defendants  running  on  the  South  Shore  rail- 
road, leased  by  the  defendants.  The  first  count  of  the  declara- 
tion alleged  the  collision  to  have  been  caused  by  the  defendants' 
neglect  to  cause  a  proper  bell  to  be  placed  on  their  locomotive, 
and  to  be  rung  at  crossings,  as  provided  by  the  sections  of  the 
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statute  referred  to  in  the  opinion.  The  second  count  alleged^ 
in  Bubetance,  that  the  injury  was  caused  bj  the  defendants'  im» 
proper,  negligeiit,  and  insufficient  construction  and  equipment^ 
and  negligent,  unskillful,  improper,  and  unlawful  running, 
management,  etc.,  of  their  train  of  cars  and  engine.  The  lease 
from  the  South  Shore  Bailroad  Company  to  the  defendants  was 
introduced  in  eyidence.  There  was  eyidence  tending  to  show 
also  thai  the  bell  on  the  defendants'  train,  which  caused  the 
injury,  was  not  rung  as  required  by  law,  and  that  the  bell  on 
the  engine  was  not  suitable  for  the  purpose;  that  the  train  was 
backing  at  the  time  of  the  injury;  that  there  was  no  gate  at  the 
crossing,  and  no  one  stationed  there  to  warn  persons  of  the 
approach  of  trains,  etc.  Certain  interrogatories  and  answers 
in  the  deposition  of  one  Tilden,  a  witness  for  the  plaintiff,  were 
excluded  as  incompetent  on  the  defendants'  objection.  The  de- 
fendants subsequently  introduced  the  deposition  of  one  Bur- 
lingame,  but  declined  to  read  the  answers  to  two  interrogatories, 
on  the  ground  that  the  interrogatories  were  framed  solely  to 
meet  that  part  of  Tilden's  testimony  which  had  been  excluded,  in 
case  the  court  should  deem  said  testimony  competent;  but  the 
court,  on  the  request  of  the  plaintiff,  ruled  that  the  defendants- 
must  read  the  whole  of  Burlingame's  deposition,  which  was  ac- 
cordingly done.  The  defendants  claimed  that,  inasmuch  as  the 
South  Shore  Bailroad  Company  owned  the  said  railroad,  they, 
and  not  the  defendants,  must  be  held  liable  for  a  non-compliance 
with  the  statutory  requirements  as  to  providing  and  ringing  a 
bell,  but  the  court  held  otherwise.  The  court  further  instructed 
the  jury,  among  other  things,  that  while  it  was  not  unlawful  for 
the  defendants  to  back  their  train  over  the  road,  if  it  was  at- 
tended with  more  danger  of  collision,  they  must  use  greater 
care  and  precaution  while  backing  said  train;  that  the  jury  must 
judge,  under  all  the  circumstances,  what  were  reasonable  and 
proper  precautions,  and  what  omission  of  precautions  would 
constitute  negligence;  that  ringing  the  bell  as  required  by  law 
was  not  sufficient  to  excuse  the  defendants  if  the  circumstances 
rendered  it  reasonable  to  take  other  precautions  to  prevent  in- 
jury; that  the  formation  of  the  groimd,  etc.,  might  be  such  as 
to  prevent  a  bell's  being  heard;  and  that  the  jury  must  deter- 
mine whether,  under  the  circumstances,  reasonable  core  re- 
quired that  the  defendants  should  take  other  precautions,, 
besides  ringing  the  bell,  to  prevent  collisions.  Verdict  for  the 
plaintiff,  which  was  to  be  set  aside  if  the  rulings  of  the  presiding 
judge  were  erroneous. 
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72.  Cheats  and  J.  L.  English^  for  the  plaintiff. 
8.  BartleU  and  D.  Thaxt^Ty  for  the  defendants. 

By  Court,  METOiLF,  J.  The  first  cdunt  in  the  plaintiff's  deo> 
iaration  is  founded  on  the  revised  statutes,  c.  39,  sees.  78»  81. 
Section  78  requires  eveiy  railroad  corporation  to  cause  a  bell,  of 
at  least  thirty-five  pounds  in  weight,  to  be  placed  on  each  loco- 
motive engine  passing  upon  their  road,  and  to  be  rung  at  the  dis- 
tance of  at  least  eighty  rods  from  the  place  where  said  railroad 
crosses  auy  turnpike,  etc.,  upon  the  same  level  with  the  rail- 
road, and  to  be  kept  ringiug  until  the  engine  has  crossed  such 
turnpike,  etc.  Section  81  provides  that  if  any  such  corporation 
shall  unreasonably  neglect  or  refuse  to  comply  with  said  requi- 
sition, it  shall  be  liable  for  all  damages  sustained  by  any  person 
by  reason  of  such  neglect. 

The  first  question  discussed  at  the  argument  of  this  case  was, 
whether  the  defendants  aro  liable,  under  these  sections,  or 
whether  the  action  can  be  maintained  only  against  the  South 
Shore  Railroad  Company;  and  our  opinion  is  that  the  defend- 
ants are  liAble.  The  indenture  executed  by  the  two  corpora- 
tions on  the  twentieth  of  September,  1847,  and  their  agreement 
made  on  the  thirty-first  of  March,  1849,  constituted  a  lease  of 
the  South  Shore  railroad  to  the  defendants,  which  took  effect, 
as  such,  on  the  first  of  April,  1849:  Bac.  Abr.,  Leases,  E;  1 
Piatt  on  Leases^  579  et  seq.  We  need  not  inquire  whether  a 
railroad  corporation  can  make  a  valid  lease  of  its  road,  either  to 
a  like  corporation  or  to  individuals,  without  legislative  author- 
ity expressly  conferred;  for  the  legislature,  by  a  statute  passed 
before  the  happening  of  the  accident  now  in  question,  Stat. 
1849,  c.  163,  expressly  authorized  the  defendants  **  to  carry  out 
their  contract"  of  September  20,  1847,  for  a  lease  of  the  South 
Shore  railroad.  The  lease,  then,  being  valid,  we  can  not  doubt 
the  liability  of  the  defendants  for  any  neglect  or  refusal  by  them 
to  comply  with  the  requisitions  of  the  revised  statutes,  c.  39, 
sec.  78.  On  the  first  of  April,  1849,  and  thenceforth,  the  rail- 
road which  was  leased  to  them  was  ''their  road,"  within  the 
just  meaning  of  that  section.  Nor  can  we  doubt  their  liability 
for  an  injury  caused  by  any  other  culpable  neglect  of  theirs  in 
the  management  of  their  engines  on  the  same  road.  .  For  rail- 
road corporations  are  bound  to  use  all  reasonable  care,  besides 
that  of  ringing  a  bell,  etc.,  as  directed  by  statute,  to  avoid  col- 
lision when  their  engines  are  crossing  a  turnpike  or  other  way: 
Bradley  v.  Boston  &  Maine  Railroad,  2  Cush.  539.     And  so  the 
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jury  were  instmcied  iu  the  present  case.  Exception  is  taken, 
boweyer,  to  the  instructionB  given  on  this  point.  It  is  said  that 
they  were  such  as  anthorized  the  jury  to  find  that  it  was  the 
duty  of  the  defendants  to  have  had  a  gate  at  the  crossing,  if  that 
was  a  reasonable  precaution  for  the  phioe  and  circumstances, 
and  to  return  a  verdict  against  them,  because  they  had  not  a  gate; 
whereas,  by  the  revised  statutes,  c.  39,  sec.  80,  and  Stat.  ISIG, 
e.  271,  sec.  2,  raih^oad  corporations  are  not  bound  to  erect 
gates  at  crossings,  unless  specially  required  so  to  do  by  county 
commissioners.  But  we  see  no  error  or  defect  in  the  instructions. 
The  judge  left  it  to  the  jury  to  decide  whether  precautionary 
measures,  in  addition  to  the  ringing  of  a  bell,  ought  to  have 
heen  adopted  by  the  defendants  to  prevent  a  collision,  and 
whether,  under  the  circumstances  of  the  case,  they  used  reason- 
able  care  to  prevent  it.  The  verdict,  therefore,  shows  that  the 
defendants  had  not  adopted  reasonable  piecautionary  measures; 
and  we  can  not  inquire  what  might  have  been  the  views  of  the 
jury  as  to  the  specific  measures  which  the  defendants  ought  to 
have  adopted.  It  is  certain  that  nothing  in  the  instructions 
warranted  the  jury  to  find  the  defendants  guilty  because 
they  omitted  to  do  that  which  the  law  did  not  require  them 
to  do. 

Exception  is  also  taken  to  the  ruling  of  the  judge,  that  the 
plaintiff  had  a  right  to  require  that  the  answers  of  Burlingame, 
the  defendants'  witness,  to  the  twentieth  and  twenty-first  inter- 
rogatories put  to  him,  should  be  read  to  the  jury.  Perhaps  it 
is  immaterial  in  this  case  whether  that  ruling  was  right  or 
wrong,  because  the  answers  of  the  witness  were  such  as  could 
neither  do  the  plaintiff  any  good  nor  the  defendants  any  harm. 
But  as  the  point  has  been  argued,  and  may  hereafter  be  of  some 
practical  importance,  we  have  considered  it,  and  have  come  to 
the  conclusion  that  a  party  has  a  right  to  such  of  the  testimony 
contained  in  a  deposition  taken  by  his  adversary  as  he  may 
deem  favorable  to  himself,  if  it  be  testimony  which  it  is  com* 
petent  for  his  adversary  to  introduce.  When  testimony  is  given 
viva  voce,  all  that  a  witness  says  on  his  examination  in  chief,  if 
it  be  competent  testimony,  must  be  taken  as  he  states  it,  although 
it  operates  against  the  party  who  calls  him;  and  if  on  cross- 
examination  his  answers  to  questions,  which  the  party  calling 
him  could  not  put,  favor  that  party,  those  answers  can  not  be 
suppressed;  each  party  being  entitled  to  the  benefit  of  all  the 
legal  testimony  that  favors  his  cause,  from  whatever  witnesses 
it  proceeds.     The  same  rule  is  applicable,  generally,  to  testi- 
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monj  giyen  in  depositioDs;  BrenfogU  t.  Beckley,  16  Seig.  &  B. 
264;  Calhoun  t.  Hays,  8  Watts  &  S.  127  [42  Am.  Bee.  275]. 

Is  a  case  like  the  present  within  this  rule,  or  an  exception  to- 
it  ?  The  defendants  insist  that  as  the  interrogatories  in  question 
irere  filed  for  the  sole  pnrpose  of  meeting,  bj  the  answers- 
thereto,  the  testimony  of  Tilden,  in  his  deposition  taken  by  the 
plaintiff,  and  as  his  testimony  was  exdaded  by  the  judge,  they 
ought  not  to  hare  been  required  to  submit  Burlingame's  answera 
to  the  jury.  The  plaintiff,  on  the  other  hand,  insists  that  he 
had  a  right  to  hare  those  answers  read  to  the  jury,  because  the 
defendants  did  not  file  with  the  interrogatories  a  notice  thai 
iliey  were  filed  de  bene  esse,  and  that  the  answers  were  not  to  be^ 
used  except  to  meet  Tilden's  testimony.  He  admits  that  if  such 
notice  had  accompanied  the  interrogatories  he  could  not  have 
rightfully  called  for  the  reading  of  the  answers.  And  we  are  of 
opinion  thai  when  one  party  takes  a  deposition  on  interrogato- 
ries for  the  purpose  of  meeting  the  testimony  of  a  witness  wha 
has  deposed,  or  testimony  which  he  may  expect  the  other  party 
will  produce,  but  does  not  intend  to  use  the  answers  thereto  un- 
less the  other  testimony  is  introduced,  he  must  accompany  the 
interrogatories  with  a  distinct  notice  in  writing  that  his  purpose 
is  merely  to  meet  the  testimony  of  his  adversary's  witness  or 
witnesses;  and  that  if  this  is  not  done,  the  answers  must  be  read 
to  the  juiy,  if  required  by  the  other  party.  We  deem  this  the 
most  eligible  rule  in  such  cases.  It  will  saye  to  each  party  all 
his  just  rights,  and  prevent  all  unfairness  and  surprise. 

It  was  suggested  in  argument  that  the  judge  should  have  de- 
cided upon  inspection,  or  upon  the  affidavit  of  the  counsel  whe 
filed  the  interrogatories,  that  they  were  filed  for  the  purpose  of 
meeting  Tilden's  testimony;  and  that  in  all  cases  the  judge  at 
the  trial  should  decide  whether  or  not,  upon  the  face  of  inter- 
rogatories and  upon  examining  the  other  evidence  in  the  case, 
it  appears  that  they  were  filed  merely  for  the  purpose  of  meeting- 
a  contingency.  But  we  do  not  adopt  these  suggestions.  In 
our  judgment,  the  course  which  we  have  indicated  is  much  pref-- 
erable  as  a  matter  of  practice.  It  is  recommended  by  its  sim- 
plicity, convenience,  and  certainty;  and  it  will  prevent  the 
necessity  of  a  judge's  trying  questions  of  fact,  or  exercising  a 
discretionary  power  for  want  of  a  fixed  rule  to  guide  him. 

Judgment  on  the  verdict. 


or  Railroad  Takks  It  Subject  to  Duties  imposed  by  law  for 
the  proteetion  of  the  public,  such  as  the  duty  of  fencing  the  track,  and  muMt 
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for  any  injury  retnltiDg  from  npglaot  of  that  dn^:  MeOaU  ▼.  Cham' 
htHaim,  18  Wh.  641,  citing  the  principal  caM. 

R<>TLitciAP  CoMPAinr  Keolbctiiio  Rbasonablb  Faicaimoira  to  Psitbkv 
Goixmovs  at  hf^way  oroisings  is  not  exempted  from  liability  for  injnriei 
reanlttng  therefrom  merely  by  showing  that  it  complied  with  the  statutory 
requirements  as  to  ringing  the  bell,  etc :  CommonwedUh  r,  Boston  tU.  B.  J?. 
Corp^  101  Hiss.  202;  Norton  ▼.  Eattem  B.  B.  Co.^  113  Id.  369;  Fawr  ▼. 
Boiloii  efe.  J?.  B,  Corp.,  114  Id.  352;  Baton  v.  lUehbnrg  B.  B.  Cb.,  129  Id. 
366.  Whether  or  not  all  reasonable  precautions  have  been  adopted  is  a  ques- 
tion for  the  jury:  Norton  ▼.  Sattem  B,  R.  Co.,  and  Ibvor  v.  Boolon  €te,B,B. 
Co.,  mtpra.  Neglect  to  erect  a  sigh-board  at  a  crossing  will  render  the  com- 
pany liable  for  sn  injury  resulting  therefrom,  if  the  jury  find  that  a  sign- 
board should  have  been  erected  and  that  neglect  to  eract  one  produced  the 
injury:  JSZUm  ▼•  Botion  etc  B.B,  Corp.,  116  Mass.  201,  all  citing  the  prinm- 
palcase. 

Whrhxb  Kiolioxnoe  is  QuxsnoN  ov  Fact  or  Law:  See  Herring  v. 
WUmington  etc.  B.  B.  Co.,  61  Am.  Dec.  305,  and  note.  That  the  question  of 
n^C^igenoe  is  generally  one  of  fact,  and  not  of  law,  is  a  point  to  which  the 
principal  case  is  dted  in  Detroit  etc  B.  B.  Co.  ▼.  Van ^teiidmrg,  17Mich.  11& 

Bioar  or  Pabit  to  hayb  Parts  ov  Adtxbsart's  Dbpositiohs  Rkad: 
See  Oaihoiain  ▼.  Haiife,  42  Am.  Dec.  276.  See  generally,  as  to  admitting  or  ex- 
elnding  part  of  a  deposition,  CUde  t.  PoweU,  Id.  605;  MUee  ▼.  Stooene^  45  Id. 
621.  The  party  propounding  a  cross-interrogatory  in  a  deposition  can  not 
object  to  the  reading  of  the  answer  thereto  on  the  ground  that  it  relates  to 
part  of  the  direct  examination  which  has  been  excluded  at  the  trial  unless  he 
gave  notice  that  the  cross-interrogatory  was  pat  do  heme  etfs?  Sktrmam  t. 
Mtaweon,  102  Mass.  400,  dting  the  principal 
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DWIGHT  V.  BlAOEMAB. 

[2  HxOBiaAll,  890.] 

AominBT&ATOB  CAV  NOT  BsGOMB  PuBOHASEB  of  the  estate  or  effisoti  of  bit 

intestate. 
QunnoN  ov  Interest  or  Faibne88  can  not  be  Consiberxo  in  sale  of 

intestate's  estate  to  administrator,  inasmnch  as  such  sales  are  void. 
Role  that  Aqekt  is  Precluded  from  Purchasing  Prqpxbtt  ov  bis 

Principal  is  founded  upon  the  principle  that  the  law  will  not  pennit  a 

man  to  act  in  the  doable  capacity  of  principal  and  agent. 

Ebbob  from  Jackson  circuit.  The  facts  are  stated  in  fh# 
opinion. 

A.  Blair,  for  the  plaintiff. 

S»  JET.  KimbaU,  for  the  defendant. 

By  Conrt,  Whipple,  J.  This  cause  is  brought  before  us  hjr 
writ  of  error  from  the  circuit  court  of  the  county  of  Jackson. 
The  action  was  ejectment  for  an  undivided  eighth  part  of  a  lot 
or  parcel  of  groimd  lying  in  the  village  of  Jackson.  On  the 
trial,  the  plaintiff  established  the  title  of  Samuel  Blackmar,  his 
ancestor,  to  the  land  in  question,  and  having  proved  the  death 
of  said  Samuel,  and  that  he  was  one  of  his  heirs  at  law,  and  that 
Dwight  &  Pierce  were  in  possession  of  the  premises  at  the 
commencement  of  the  suit,  the  former  claiming  to  be  owner 
thereof,  rested  his  cause. 

The  defendants,  to  maintain  the  issue  on  their  part,  gave  in 
evidence  the  record  of  a  deed  from  Lucy  Acker,  John  F.  Durand 
and  Silence,  his  wife,  Louis  Miller  and  Mary,  his  wife,  Elizur 
B.  Chapman  and  Julia,  his  wife,  to  Bussell  Blackmar,  dated 
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June  1, 1886,  of  oertain  premisesy  including  the  lot  in  contio- 
Teny;  the  said  Lucy,  Silence,  Maiy,  and  Julia  being  the  four 
daughters  and  heiis  at  Iblw  of  the  said  Samuel  Blackniar. 

After  certain  preliminary  proofs,  the  defendants  next  offered 
in  evidence  a  deed  of  the  premises,  from  Bussell  Blackmar,  ad- 
ministrator, and  Eunice  Blackmar,  administratrix,  of  Samuel 
Blackmar,  to  Bussell  Blackmar,  dated  the  second  of  August, 
1836. '  To  the  introduction  of  the  deed  as  eridence  in  the  cause, 
the  plaintiff,  for  various  reasons,  objected;  the  objections,  how- 
ever, were  overruled,  and  the  deed  was  read  to  the  jury  as  evi- 
dence. It  from  these  appeared  that  Dwight  claimed  to  be  owner 
of  the  premises  by  virtue  of  a  conveyance  to  him  by  Russell 
Blackmar,  and  that  Pierce  was  his  tenant. 

From  this  statement  it  will  be  seen  that  the  plaintiff  claimed 
as  one  of  the  heirs  at  law  of  Samuel  Blackmar,  and  that  D wight's 
claim  was  founded  upon  a  conveyance  to  him  by  Bussell  Blackmar, 
who  professed  to  have  acquired  title  by  virtue  of  a  deed  from 
himself  as  administrator  and  Eunice  Blackmar  as  administra- 
trix of  ihe  said  Samuel  Blackmar.  It  was  claimed  that  BusseU 
Blackmar  and  Eunice  Blackmar  sold  the  land  by  virtue  of  a 
license  of  the  judge  of  probate  of  Jackson  county,  upon  the 
representation  of  the  administrator  and  administratrix  of  .Samuel 
Blackmar  that  the  personsl  property  left  by  the  deceased  was 
insufficient  to  pay  his  debts. 

It  is  not  my  purpose  to  consider  the  numerous  questions 
raised  on  the  trial  and  appearing  in  the  voluminous  record  be- 
fore us,  respecting  the  admissibility  as  evidence  of  the  deed 
from  the  personal  representations  of  Samuel  Blackmar  to  Bussell 
Blackmar,  through  whom  Dwight  claims  title,  as  many  of  these 
questions  were  decided  upon  the  erroneous  view  taken  by  the 
circuit  court,  of  the  legal  character  of  the  deed.  It  will  also 
become  unnecessary,  for  the  same  reason,  to  express  an  opinion 
upon  other  points  made  in  the  progress  of  the  trial,  and  in 
respect  to  which  exception  was  taken  to  the  ruling  of  the  court 
by  the  plaintiff.  Those  rulings  were  the  consequence  of  a  mis- 
apprehension by  the  court  below,  of  the  validity  and  effect  of 
the  sale  made  by  the  administrators  of  Samuel  Blackmar. 

To  the  introduction  of  the  deed  executed  by  Bussell  Black- 
mar, administrator,  and  Eunice  Blackmar,  administratrix,  of 
Samuel  Blackmar,  to  Russell  Blackmar,  objection  was  made,  on 
the  ground  that  the  deed  was  fraudulent  and  void.  The  court 
below,  however,  held  that  the  deed  was  not  absolutely  void,  but 
merely  voidable.    If  the  judgment  of  the  circuit  court  upon 
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ibis  point  can  not,  upon  coxxect  legal  piindplee,  be  sustained^ 
the  title  of  Dwight  faUs,  and  the  plaintiff,  upon  the  showing  in 
the  court  below,  was  entitled  to  a  Terdict. 

While  it  is  the  duty  of  this  court  to  view  with  liberality  the 
proceedings  of  the  probate  court,  when  those  proceedings  are 
called  in  question  to  support  titles  deiiyed  through  them,  we 
are  not  at  liberty  to  overthrow  principles  which  haye  theiz 
foundation  in  the  soundest  rules  of  policy  and  morality,  and  the 
inflexible  enforcement  of  which  is  deemed  necessary  to  secure  a 
fidthful  and  honest  administration  of  their  duties  by  those  to 
whom  is  committed  the  execution  of  delicate  and  important 
trusts. 

It  is  probable  that  the  attention  of  the  circuit  court  was  not 
called  to  several  decisions,  made  at  an  early  period  in  the  his- 
tory of  this  state,  by  the  court  of  chancery,  involving  the  pre- 
cise question  upon  which  the  rights  of  the  parties  in  this  case 
depended.  Those  decisions,  it  is  true,  were  not  authoritative 
and  binding  upon  the  circuit  court,  not  having  received  the 
sanction  of  this  court.  They  were  nevertheless  entitied  to 
great  consideration,  from  the  fact  that  they  embodied  the  views 
of  two  high  judicial  officers,  and  seem  to  have  been  acquiesced 
in  by  counsel,  as  no  attempt  was  made  to  call  in  question  their 
accuracy  or  soundness  by  an  appeal  to  this  tribunal.  Whatever 
doubt  or  obscurity  may  have  hung  over  the  important  question 
submitted  for  our  decision  in  this  case,  in  consequence  of  views 
expressed  by  English  and  American  judges  a  half-century  ago, 
and  still  maintained  in  some  of  the  states,  those  doubts  have 
been  dissipated,  and  the  doctrine  maintained  by  this  court  in  the 
case  of  ChUe  v.  Barron,  2  Mich.  192,  rests  upon  a  foundation 
too  solid  to  be  shaken.  That  doctrine  was  commended  to  our 
adoption  by  reasons  of  policy  so  overwhelming,  and  supported 
by  an  array  of  authority  so  irresistible,  as  to  make  the  path  of 
duty  plain,  and  leaves  the  doctrine,  where  it  should  have  been 
left,  unimpaired  by  the  unreasoned  opinions  or  bare  suggestions 
to  be  found  in  a  few  reported  cases. 

In  the  case  of  Beaubien  v.  Poupard,  Harr.  (Mich.)  206,  Chan- 
cellor Famsworth  set  aside  a  sale  made  by  Poupard,  as  admin- 
istrator, on  the  ground  that  '*  the  rule  is  imperative  that  he 
could  not  become  a  purchaser."  In  Walton  v.  Ibrrey,  Id.  259» 
the  same  chancellor  held  that  a  purchase  made  by  Torrey,  of 
real  estate  sold  under  his  order  as  judge  of  probate,  was  void» 
and  referred  to  the  masterly  opinion  of  Chancellor  Kent,  in 
Davoue  v.  Fannina,  2  Johns.  Ch.  268,  in  supporting  to  the  full- 
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est  extent  his  opinion.  In  Ingerson  t.  Starbwealher,  Walk. 
846^  Chanoellor  Manning  held  that  a  purchaser  of  school  lands, 
at  a  public  auction,  in  the  name  of  one  Norton,  hy  Hie  defend- 
ant, who  was  a  derk  of  the  superintendent  of  public  instruction, 
was  Toid,  it  appearing  that  the  clerk  was  interested  in  the  pur> 
chase.  The  reason  of  the  rule  is  thus  stated  bj  the  chancellor: 
"  It  is  contrary  to  every  sound  principle  of  equity  to  allow  an 
agent,  who  is  authorized  to  sell  properly  for  the  best  price  thai 
can  be  obtained  for  it,  to  become  the  purchaser  himself.  It  is 
immaterial  whether  the  sale  be  public  or  private;  whether  the 
agent  purchased  in  his  own  name  or  that  of  another.  The  ob- 
ject is  to  secure  fidelity  on  the  part  of  the  agent  to  his  princi- 
pal, and  it  is  as  applicable  to  public  agents  as  others."  In  the 
•case  of  Church  v.  Marine  Insurance  Company,  1  Mason,  341, 
Mr.  Justice  Story  states  the  rule  to  be  that  **  the  law  will  not 
suffer  any  man  to  earn  a  profit,  or  expose  him  to  the  tempta- 
tions of  a  dereliction  of  his  duiy,  by  allowing  him  to  act  at  the 
same  time  in  the  double  capacity  of  agent  and  purchaser,  either 
at  a  public  or  private  sale.  The  case  then  stands  before  the 
court  as  if  there  was  no  sale;  the  ownership  has  never  been 
legally  divested/'  The  same  doctrine  is  asserted  and  vindicated 
with  great  ability  by  Chancellor  Kent  in  the  case  of  Davaue  v. 
Ihnning,  supra.  In  the  case  of^Ibrrey  v.  Bank  of  Orleans, 
9  Paige,  649,  the  learned  chancellor  states  the  rule  in  clear  and 
comprehensive  language:  ''It  is  a  settled  principle  of  equity 
that  no  person  placed  in  a  situation  of  trust  or  confidence,  in 
reference  to  the  subject  of  the  sale,  can  be  a  purchaser  of  the 
properly  on  his  own  account."  The  same  doctrine  is  illustrated 
and  enforced  in  a  recent  case  in  the  English  chancery  by  Lord 
Oottenham.  He  says  that  ''the  principle  was  not  confined 
to  a  particular  class  of  persons,  such  as  guardians,  trustees,  or 
solicitors,  but  was  a  rule  of  universal  application  to  all  persons 
3oming  within  its  principle,  which  is  that  no  party  can  be  per- 
mitted to  purchase  an  interest  where  he  has  a  duty  to  perform 
that  is  inconsistent  with  the  character  of  a  purchaser.  *'  In  Ex 
parte  Bennett,  10  Yes.  884,  the  same  doctrine  is  maintained  with 
great  force  of  reasoning  by  Lord  Eldon,  who  held  that "  neither 
the  solicitor  to  a  commission  of  bankruptcy,  nor  a  commissioner 
in  bakruptcy,  can  purchase  either  for  themselves  or  another." 

In  a  recent  case  decided  by  the  supreme  court  of  the  United 
States,  IRchoud  v.  Oirod,  4  How.  603,  the  doctrine  was  most 
elaborately  and  ably  discussed,  after  an  extended  examination 
of  the  cases  on  that  subject;  and  it  was  held  that  a  person  can 
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not  legally  purchase  on  his  own  account  that  which  his  datj  oi 
tmst  reqnixee  him  to  sell  on  account  of  another,  and  that  such 
a  purchase  cairies  fraud  on  its  face.  But  it  would  seem  superflu- 
ous to  multiply  authorities  upon  a  question  which  was,  in  effect^ 
settled  by  this  court  at  its  last  Januaiy  teim,  in  the  case  of 
Cluie  y.  Barron,  2  Ifich.  192.  It  was  then  determined  that  a 
purchase  made  by  a  county  treasurer  of  lands  sold  for  taxes 
was  void.  In  the  opinion  delivered  on  that  occasion,  the  lead- 
ing cases  to  be  found  in  England  and  this  country  were  dted 
and  reviewed.  The  principles  established  in  that  case  embrace 
the  one  now  before  us,  and  render  the  deed  of  conveyance,  through 
which  Dwight  claims  title,  nugatory  and  void.  The  fiumess  or 
un&imess  of  the  transaction  is  not  open  to  proof  or  discussion. 
The  law  denounces  it  as  fraudulent.  A  relaxation  of  this  doc- 
trine was  formerly  imputed  to  Lord  Hardwicke,  in  a  case  de- 
cided in  1743,  in  which  he  is  reported  to  have  held  that  where 
there  was  a  decree  of  a  trust  estate,  and  an  open  auction  by  the 
master,  or  a  public  sale  by  proclamation  in  the  countiy ,  then 
the  court  had  permitted  a  trustee  to  purchase,  and  refused  to 
set  aside  a  sale  where  all  other  circumstances  were  fair.  This 
qualification  of  the  rule  finds  no  support  in  the  modem  cases, 
and  seems  to  have  been  repudiated,  subsequently,  by  the  great 
chancellor  himself  in  Whelpdale  v.  Coobton,  1  Yes.  sen.  9;  6  Id. 
682,  in  which  he  rem  wked ''  that  it  was  not  enough  for  the  trustee 
to  say  you  can  not  prove  any  fraud,  for  it  is  in  his  power  to  con- 
ceal it."  That  it  finds  no  favor  in  the  English  chanceiy  may  be 
gathered  from  a  remark  made  by  Lord  Eldon,  in  Ex  parte  Ben' 
netf,  Bupra,  in  repelling  the  doctrine  held  by  Lord  Bosslyn^ 
**  that  to  effect  the  sale,  the  trustee  must  make  an  advantage." 
Lord  Eldon  says  **  the  principle  is  deeper,  viz. :  that  if  a  trustee 
can  buy  in  an  honest  case,  he  may  in  a  case  having  that  appear- 
ance, but  which  from  the  infirmity  of  human  testimony  may  be 
grossly  otherwise." 

I  know  of  no  case  in  which  the  principle  I  have  endeavored 
to  establish  should  be  more  rigorously  applied  to  its  full  extent 
than  to  that  of  sales  made  by  executors  or  administrators. 
They  are  trustees  charged  with  the  execution  of  duties  exacthig 
the  most  perfect  good  faith,  and  where  the  obligations  of  duty 
are  likely  to  be  overcome  by  the  appeals  of  avarice.  To  secure 
fidelity  to  the  trust,  self-interest  must  not  be  allowed  to  come 
in  conflict  with  integrity.  Courts,  by  their  decisions,  should 
not  allow  persons  to  place  themselves  in  a  situation  where  the 
temptations  to  violate  duty  and  conscience  are  so  great.     The 
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evil  can  only  be'  reached  by  ilie  Yigilance  and  firmnees  of  om 
conrta  in  applying  to  erexy  case  falling  within  the  principle 
the  role  eetablisbed  by  the  cases  I  have  cited.  Let  it  be  once 
underatoody  that  in  evexy  case  of  a  pnrchase  by  a  trustee  ox 
agent,  the  question  of  intent  or  fairness  is  to  enter  into  the  dis- 
cussion,  and  the  result  would  prove  disastrous  to  the  interests  of 
society.  In  many  instances  the  powers  of  a  court  of  equity  (in 
the  language  of  Lord  Eldon)  would  not  be  equal  to  pxotect  if 
against  deception,  from  the  impossibility  of  knowing  the  truth 
in  evexy  case.  Frauds  would  lurk  in  transactions  which  th« 
eagle  eye  of  the  law  could  not  detect. 

The  record  reveals  a  case  which  calls  for  a  stem  application 
<>f  the  rule,  and  illustrates  its  fitness  and  necessity.  The  ad- 
ministrator's account  showed  the  debts  to  amount  to  the  sum  of 
two  thousand  one  hundred  and  seventy-eight  dollars  and  forty- 
three  cents.  Of  this  amount  nine  hundred  and  eight  dollars 
and  fifty-seven  cents  was  paid  by  the  personal  assets,  leaving  a 
balance  unprovided  for  of  one  thousand  two  hundred  and  sixty- 
nine  dollars  and  eighty-six  cents.  Among  the  items  making  up 
the  gross  amount  of  indebtment  were  the  following:  **  Claim  oi 
Horace  Blackmar  on  the  estate,  five  hundred  dollars;  daim  ol 
Bossell  Blackmar,  one  thousand  dollars." 

These  two  items  stricken  from  the  account  would  have  left  a 
balance  of  two  hundred  and  thirty  dollars  and  fourteen  cents; 
rendering  a  sale  of  the  real  estate  unneceesaiy.  That  these  two 
chaiges  bear  vexy  strongly  the  impress  of  unfidmess,  is  too  dear 
for  argument,  especially  when  it  is  remembered  that  the  item  of 
one  thousand  dollars,  in  round  numbers,  was  claimed  by  the 
administrator,  and  the  other  of  five  hundred  dollars  was  claimed 
by  his  brother.  No  explanation  of  these  charges  is  disclosed 
by  the  records  of  the  probate  court  The  minor  children  of 
the  deceased,  when  arrived  at  the  age  of  discretion,  would  seek 
in  vain  for  an  explanation  in  respect  to  claims  stated  in  such 
general  terms.  Obscurity  would  rest  on  the  transaction,  too 
deep  to  be  penetrated  by  the  light  which  living  witnesses  might 
cast  upon  it;  and  thus  they  would^Jiave  to  submit  to  a  wrong, 
for  which  neither  a  court  of  law  nor  equity  can  provide  an  ad- 
equate remedy.  The  patrimony  left  by  their  father,  to  educate 
and  nourish  them,  has  been  scattered  by  the  hand  of  fraud, 
without  the  ability  on  their  part,  or  on  the  part  of  the  courts, 
lo  repair  the  injuiy.  But  again,  the  record  shows  that  real 
estate,  to  the  amount  of  two  thousand  six  hundred  and  twenty- 
five  dollars,  was  sold  to  pay  the  balance  of  indebtment,  which 
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(indading  the  two  items  of  one  thoosand  dollars  and  five  hun- 
dred dollars)  was  but  one  thousand  seven  hundred  and  thirtj 
dollars  and  fourteen  cents.  This  drcumstance  wears  an  un- 
favorable aspect,  and  stamps  the  transaction  with  illegality. 
How  such  a  proceeding  could  have  received  the  sanction  of  a 
judicial  tribunal  it  is  di£Gicult  to  imagine. 

But  it  is  a  useless  consumption  of  time  to  analyze  these  pro- 
ceedings of  the  probate  court.  They  are  so  full  of  infirmities 
as  to  inspire  the  belief  that  the  rights  of  property  founded  on 
its  decrees  are  held  by  a  frail  tenure. 

The  judgment  in  this  case  must  be  roTersed,  with  costs*  and 
the  cause  remanded  for  a  new  trial. 


Right. or  Administratqb  ob  Exboutor  to  Pubcbasb  at  Bale  of 
Dbcidbnt's  Estatx.— ^Adminifltrator  can  not  purchase  at  his  own  sale;  nor 
sell  under.a  secret  trust;  nor  dispose  of  the  trust  property  for  his  own  benefit, 
or  for  the  benefit  of  private  friends:  Pearmm  r,  Mordand,  45  Am.  Dec.  319; 
SeoU  y.  Fruland,  Id.  310;  Planters*  Bank  v.  Neely,  40  Id.  51;  SofferB  r, 
Rogen^  20  Id.  716.  But  there  is  another  class  of  eases  which  hold  that 
Purchases  made  by  such  trustees  as  executors  or  administrators  at  their  own 
sales  and  on  their  own  i^xiount  are  voidable  only,  and  not  void:  See  Worthy  v. 
JohnMUf  52  Id.  399;  MuMelman  y.  Eahleman,  51  Id.  493,  and  cases  cited  in 
the  notes.  In  Erskme  v:  De  la  Baum,  49  Id.  751,  the  court  held  that  a  pur- 
chase by  an  administrator  of.  the  heir*s  interest  in  the  land  belonging  to  the 
intestate.is  not  void  per  ««,  and  the  heir,  and  those  claiming  under  him,  can 
only  attack  such  sale  by  showing  fraud  on  the  part  of  the  administrator  in 
procuring  such  purchase. 


MlDDLESWOBTH  V.  NiXON. 

[2  MzcmoAH,  420.] 

ExjKJOTOBs  IN  Bbihoino  ACTION  TO  FoBBGLOSE  MoBTOAOB  duc  the  tstats 
of  their  testator  should  not  only  allege  in. their  declaration  that  thej 
were  the  executors,  but  should  also  allege  the  death  of  their  testator* 
the  probate  of  the  will,  their  interest  or  right  in  the  action,  and  an  aver- 
ment of  such  facts  as  are  necessary  to  sustain  the  action. 

ExxcuTOBS  ABX  pBBCLUDED  FBOH  PROVING  THSiB  Offios  by  general  repu- 
tation in  actions  brought  to  recover  debts  due  their  testators'  estates. 

Appeal  from  the  circuit  cftrt  of  Genesee  counfy*    The  facta 
are  atated  in  the  opinion. 

Jf.  Wisner,  for  the  plaintiffs. 
T.  J.  Drake,  for  the  defendants. 

By  Court,  Wma,  P.  J.    The  case  is  substantially  as  follows: 
The  defendants,  or  some  of  them,  executed  notes  and  a  mort* 
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gage  to  John  Middleeworih.  After  the  notes  fell  lue  this  bill 
was  filed  by  complainants  to  foreclose  the  mortgage.  In  the 
commencement  of  the  bill  the  complainants  describe  themselTca 
as  follows:  ^'Toor  orators,  Isaac  B.  Middlesworth  and  James 
lOddlesworth  of  Argentine,  Genesee  connty,  Uichigan,  execu- 
tors of  the  last  will  of  John  Middlesworth,  late  of  Aigentine,  in 
said  connfy  of  Oenesee/'  etc.  This  is  all  the  statement  to  be 
found,  which  sets  up  the  right  or  interest  of  the  complainants 
in  the  note  or  mortgage,  or  their  right  to  file  a  bill  for  the  fore- 
closure of  the  mortgi^.  It  is  not  stated  in  the  stating  part  of 
the  bill  that  the  mortgagee  is  dead;  that  complainants  have 
been  appointed  executors  of  his  last  will  and  testament,  or  that 
they  have  any  interest  in  the  mortgage.  There  is  no  legal  proof 
in  relation  to  the  rights  of  complainants,  and  the  point  made 
before  this  court  is,  that  the  complainants  are  not  entitled  to 
the  decree  of  foreclosure,  which  was  granted  by  the  circuit  judge, 
as  they  have  not  in  their  bill  stated  their  interest  in  the  notes 
and  mortgage. 

The  answer  of  defendants  does  not  question  the  right  of  com* 
plainants  to  file  the  bill,  but  seeks  to  defeat  their  right  to  a  fore- 
closure, upon  the  ground  that  certain  agreements  had  been 
made  between  the  original  parties  to  the  note  which  should  pre- 
irent  a  decree  being  made  against  them.  The  execution  of  the 
notes  and  mortgage  was  admitted,  and  proof  was  taken  in  sup- 
port of  the  defense;  but  the  circuit  judge  held  that  the  defense 
was  not  sustained,  and  as  the  defendants  had  not  demurred  to 
the  bill,  or  in  any  manner  objected  to  the  statement  of  the  claim 
of  complainants,  or  their  right  to  sue,  he  would  consider  the 
descriptiTe  statement  of  complainants  in  the  commencement  of 
the  bill  as  a  statement  of  the  fact  that  John  Middlesworth  was 
dead,  and  that  complainants  were  his  legal  executors,  and  that 
they  uiged  their  claim  in  that  capacity,  especially  after  the  com- 
plainants had  been  subjected  to  so  great  expense  in  prosecutihg 
their  suit. 

This  court,  howerer,  has  not  felt  authorized  to  sustain  this 
decree  of  the  circuit  court,  as  the  stating  part  of  the  bill  does 
not  present  a  case  upon  which  to  base  such  a  decree;  for  if  all 
that  the  complainants  have  alleged  is  fully  admitted,  it  shows 
no  right  of  action.  All  that  the  bill  contains  in  relation  to  the 
representative  character  of  the  complainants  is  found  in  the 
descriptiTe  portions  of  it.  No  proof  could  be  made  of  facts,  or 
of  a  cause  of  action  not  set  forth  in  the  stating  part  of  the  bill. 
No  allusion  is  made  to  the  probate  of  the  will  of  John  Middles- 
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worth — ^ihe  payee  of  the  notes — and  no  subatantiTe  ayennent  of 
faets  is  made  that  would  aathorize  proof  on  this  point. 

Again,  if  it  be  admitted  that  the  statement  of  complainants* 
interest  in  the  notes,  or  their  right  to  soe,  is  sufficiently  sot 
forth,  we  think  it  is  not  sufficiently  prored.  The  compbdnanis 
offered  to  prove  by  general  reputation  that  they  were  executors 
of  the  last  will  of  John  Middlesworth.  To  this  proof  the  de- 
fendants objected;  but  the  court  admitted  the  proof.  It  is 
true,  the  reason  for  the  objection  is  not  a  Texy  sound  one;  but 
the  objection  is  nevertheless  valid,  and  the  evidence  should  have 
been  excluded. 

It  is  the  judgment  of  this  court  that  the  decree  of  the  circuit 
court  be  reversed,  with  costs,  and  that  the  case  be  remitted  to 
the  circuit  court  for  further  proceedings. 

Dmlabatiov  OB  GoMnjOHT,  Wbat  It  should  CoNTAur.^Where  toiii* 
dignitary,  officer,  or  poaoD  in  a  special  character  only  can  bring  the  action, 
tlM  plaintiff  most  aver  that  he  holds  anoh  position,  and  his  interest  in  the 
same:  Brewtter  v.  VaU,  88  Am.  Dec  547.  Pica  which  is  bad  in  part  is  bad 
in  tot»:  FsrraU  ▼.  Bradfwd^  60  Id.  208;  MmA  v.  //«trAee,  Id.  128.  Where 
pleadingi  of  both  parties  are  bad,  judgment  most  be  rendered  against  the 
plaintiff,  aa  the  party  who  committed  the  first  error  in  pleading:  DmUap  ▼• 
0IW^  53  Id.  ess,  and  the  notes  citing  other  cases  in  this 
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Doe  ex  dem.  Wynne  v.  Winne. 


C2a  Umnmm.  an.] 

Laxss  Aoquibsd  bt  Tbstatob  Sobsbquxmt  to  Date  of  Will  will  pm 
by  dovlae  where  such  appears  to  be  the  intendon  of  the  testator. 

Wbxbs  TurrATOB  Usn  Obkzral  Words  Oomrxmro  hie  whole  estate^  aU 
that  he  has  at  his  deoeaee  will  paM  thereby. 

Whxeb  Pbopcbty  Divisbd  bt  Will  is  Situatbd  iir  Qvc  Stats  aad  the 
will  was  execated  in  another,  the  law  of  tho  former  will  prevail  iu 
determining  the  right  of  parties  to  take  under  the  wilL 

JimimoH  OF  TnTATOB  must  GoTBBir  ni  Oohstbuctioh  of  Wills  wher- 
OTor  the  same  is  practicable. 

Appsal  from  the  drcnit  oonrt  of  De  Soto  coontj.    The  facts 
aie  stated  in  the  opinion. 

Buckner  and  Andenon,  Maye9  and  Anderson,  and  Scruggs  and 
Walter,  for  the  plaintifb. 

J.  F.  TroUer,  and  WaUon  and  Crafl,  for  the  defendant. 

By  Courty  Yeboxb,  J.    Albert  H.  Wynne  departed  this  life  in 

the  state  of  Tennessee  on  the day  of  Jnne,  in  the  year 

1849.  In  the  year  1829,  when  he  was  in  good  health,  he  ex- 
ecuted his  last  will  and  testament,  all  in  his  own  handwriting, 
by  which,  after  providing  for  the  payment  of  his  debts,  he  de- 
clares: ''Item  2.  I  give  to  my  much-beloved  wife,  Michal 
Wynne,  all  the  balance  of  my  property,  both  real  and  personal; 
to  have  and  to  hold,  to  her  own  benefit,  to  the  exclusion  of  all 
others."  At  the  date  of  this  will  the  testator  owned  a  small 
tnct  of  land  in  Tennessee,  worth  not  more  than  three  hundred 

1S9 
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or  four  hundred  dollars,  and  about  twenty  thousand  dollars' 
worth  of  personal  property.  He  subsequently  disposed  of  that 
tract  of  land,  and  in  the  year  1840  or  1841  bought  the  land  in 
controversy  situated  in  De  Soto  couniy,  in  the  state  of  Missis- 
sippi. The  plaintiffs,  who  are  his  heirs  at  law,  claim  the  land 
as  such  heirs  at  law.  The  defendant,  his  widow,  claims  it  by 
virtue  of  the  above-recited  vnll,  which  was  admitted  to  probate, 
both  in  Tennessee  and  Mississippi.  The  deceased  during  his 
last  illness  several  times  stated  to  his  friends,  when  three  or 
more  were  present,  that  ''his  vnll  had  long  been  made,  and 
disposed  of  his  whole  property,  contained  but  a  single  clause, 
and  that  at  his  death  it  gave  his  whole  estate  to  his  vnfe."  The 
testator  had  no  children  at  the  date  of  the  wiU,  and  continued 
childless  till  his  decease.  It  is  also  admitted  at  the  date  of  his 
will  that  the  common  law  on  the  subject  of  wills  prevailed  in 
Tennessee,  and  that  the  same  was  afterwards  altered  by  statute, 
so  as  to  permit  a  party  to  devise  lands  of  which  he  was  not 
seised  at  the  date  of  the  will. 

These  facts  in  the  case  are  all  agreed,  so  that  the  question 
presented  for  our  consideration  is  entirely  legal  in  its  character. 
That  question  is  this:  Can  the  defendant,  the  devisee  in  the  will, 
hold  the  lands  acquired  by  the  testator  subsequent  to  the  date 
of  the  vrill  to  the  exclusion  of  the  heirs  at  law? 

As  the  land  is  situated  in  this  state,  the  rights  of  the  parties 
to  it  must  be  determined  by  the  laws  of  Mississippi,  although 
the  testator  was  domiciled  in  Tennessee  at  the  date  of  the  will, 
and  at  the  time  of  his  decease:  Stoiy  Gonfl.  L.,  sec.  174;  see 
Jarm.  on  Wills,  1,  and  notes. 

As  this  is  a  case  of  the  first  impression  in  our  courts,  it  is  a 
matter  of  more  interest,  and  requires  a  greater  degree  of  con- 
sideration than  ordinary,  in  order  that  the  rule  to  be  established 
may  accord  vrith  the  policy  of  our  laws,  and  harmonize  with 
the  intention  of  the  legislature. 

At  the  common  law,  as  is  well  known,  a  devise  of  lands  could 
not  be  made.  The  reason  for  this  rule,  it  is  said,  grew  out'of  the 
system  of  feuds  prevalent  in  England,  and  which  prohibited  the 
idienation  of  lands  by  deed  without  the  consent  of  the  feudal 
l^^f  o^  hv  devise,  lest  the  lands  might  pass  into  the  hands  of 
some  one  una  bib  6c  r^rder  the  feudal  services  required  by  the 
original  investiture:  2  Bla.  Com.  874. 

The  law  of  England  thus  stood  until  the  statute  of  S3  Hen. 
Yiil.,  c.  1,  explained  by  34  Id.,  c.  5,  which  enacted,  **  thA^e..^ 
persons  (except /ernes  covert,  etc.),  being  seised  in  fee  simple^ 
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might,  by  will  and  testament  in  writing,  deTise  to  any  other 
person/'  etc. :  2  Bla.  Com.  375. 

The  construction  which  was  early  put  upon  this  statute  by 
the  judges  was,  that  to  authorize  a  demise  of  lands  by  will,  it 
was  requisite  that  the  testator  should  be  seised  in  fee  at  the  date 
of  the  will;  and  hence,  it  was  always  held  that  a  will,  which  on 
its  face  showed  a  clear  intention  to  conyey  after-acquired  lands, 
even  where  the  words  of  the  will  were  express  to  that  effect,  was 
inoperatiye  and  Toid  as  to  such  lands,  for  want  of  power  in  the 
testator  to  make  the  deTise:  Oilb.  on  DcTises,  136-138;  Lang^ 
ford  T.  PiU,  2  P.  Wms.  629;  Oirard  t.  Mayor  etc.  of  PhUadd- 
pMa,  4  Bawle,  323  [26  Am.  Dec.  146]. 

Upon  examining  the  cases,  it  will  be  found,  then,  that  how- 
eyer  dear  and  manifest  the  intention  of  the  testator  may  haTe 
been  to  conrey  after-acquired  lands,  it  has  been  uniformly  held 
that  such  interest  could  not  prevail  or  be  carried  into  effect,  be- 
cause there  was  no  capacity  or  power  in  him  to  make  the  devise. 

To  remedy  this  inconyenience,  our  statute  of  wills,  passed  in 
1831,  provided  that  "every  person  (except,  etc.)  shall  have 
power,  at  his  or  her  will  and  pleasure,  by  last  will  and  testa- 
ment, or  codicil  in  writing,  to  devise  all  the  estate,  right,  title, 
and  interest  in  possession,  reversion,  or  remainder,  which  he  or 
she  bath,  or  at  the  time  of  his  or  her  death  shall  have,  of,  in,  or 
to  lands,  tenements,  etc.,  or  goods  and  chattels  and  personal 
estate  of  every  description  whatsoever,"  etc. :  Hutch.  Code,  649. 

It  will  be  seen,  then,  from  this  statute,  that  the  power  to  de- 
mise can  not  be  questioned  in  this  state.  The  power  certainly 
exists  to  convey  by  will  lands  acquired  after  the  date  of  the 
will.  The  only  question  which  can  arise  here  is  as  to  the  inter- 
est of  the  testator;  and  whatever  that  interest  may  be,  it  must 
prevail  as  well  in  relation  to  wills  of  really  as  of  personally. 

"A  will,"  said  Lord  Mansfield,  in  Ooodrighl  v.  OUuner,  4  Burr. 
2615,  "is  ambulatory  till  the  death  of  the  testator.  If  the 
testator  let  its  stand  till  he  dies,  it  is  his  will;  if  he  does  not 
suffer  it-to  stand,  it  is  not  his  will."  Every  testator  knows  this 
to  be  the  law,  and  also  that  his  will  does  not  take  effect  till 
his  death.  It  is  the  property  of  which  he  may  die  seised  that 
he  is  seeking  to  dispose  of,  and  accordingly  it  has  been  always 
held  in  relation  to  j^eraonal  estate,  that  if  he  use  general  words 
conveying  his  whole  estate,  all  that  he  has  at  his  decease  will 
pass  thereby,  regardless  of  the  date;  and  this,  upon  the  presumed 
intention  that  as  he  knew  the  will  was  not  to  take  effect  till 
after  his  death,  and  he  was  preparing  for  that  event,  and  pro> 
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Tiding  for  the  disposition  of  his  property  afterwards,  he  intended 
that  all  the  property  he  might  then  have  should  pass  by  this 
will,  or  he  would  hare  directed  otherwise. 

The  rale  of  law  upon  this  subject  is  stated  by  an  eminent 
writer  in  the  following  words:  ''Under  the  old  law,  where  a 
testator  made  a  general  gift  of  his  real  and  personal  estate,  he 
was  considered  as  meaning  to  dispose  of  these  respectiye.  por- 
tions of  property  to  the  full  extent  of  his  capacity;  and  accord- 
ingly, such  a  gift  in  regard  to  real  estate  was  read  as  a  gift  of 
the  property  belonging  to  the  testator  at  the  time  of  the  execu- 
tion of  his  will  (he  being  incapable  of  devising  any  other);  and 
as  to  the  personalty,  as  a  disposition  of  what  he  might  happen 
to  possess  at  the  period  of  his  decease:"  1  Jarm.  on  Wills,  287. 

It  will  thus  be  seen  that  the  reason,  under  the  old  law,  why  a 
general  gift  of  the  testator's  real  estate  did  not  pass  all  he  had 
at  his  decease  was  not  that  he  did  not  so  intend,  but  because, 
under  the  law,  his  intention  could  not  be  carried  out  for  want 
of  power  or  capacity  in  the  testator  to  make  the  devise. 

As  the  statute  of  our  state  before  referred  to  has  conferred  the 
power,  the  only  valid  reason  which  ever  existed  for  a  difference 
in  the  construction  of  general  gifts  by  will  of  real  and  pei'soual 
estate  has  ceased,  and  we  are  of  opinion  that,  in  this  respect, 
wills  of  real  and  personal  estate  should  be  placed  upon  the  same 
footing. 

By  reference  to  the  language  of  the  will  in  this  case,  we  can 
not  see  a  reason  to  question  the  intention  of  the  testator.  After 
directing  the  payment  of  his  debts,  the  will  bequeaths  to  his 
wife  "  all  the  balance  of  his  property,  both  real  and  personal, 
to  have  and  to  hold,  to  her  own  bencKfit,  to  the  exclusion  of  all 
others." 

We  do  not  think  language  clearer  or  more  explicit  could  have 
been  used  to  show  an  intention  to  devise  all  the  real  estate  of 
which  the  testator  might  die  seised,  regardless  of  the  date  of  its 
acquisition  by  him. 

If  any  authorities  were  needed  to  sustain  the  construction  of 
the  law  and  of  the  will  in  accordance  with  the  views  here  ex- 
pressed, the  decisions  of  the  courts  in  Massachusetts  and  Mis- 
souri would  be  sufficient  for  that  purpose:  Wait  v.  Betding,  21 
Pick.  136;  Gushing  v.  Aylwin,  12  Met.  176;  Brimmer  v.  Sohier, 
1  Cush.  132;  WtUis  v.  Watson,  4  Scam.  66. 

The  decisions  referred  to  in  AUen  v.  Harrison,  3  Call,  305, 
and  Smith  v.  Edrington,  8  Cranch,  70,  arising  upon  the  statute 
of  '^xginia,  do  not  necessarily  conflict  in  principle  with  the  view 
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of  the  law  taken  by  ns.  In  both  these  cases,  the  conrts  admit 
that  the  only  qnestion  upon  the  sabject  is  as  to  the  intention  of 
the  testator,  and  whatever  that  may  be,  it  must  preTail.  In 
those  cases  it  was  held,  that  it  appeared  from  the  will  and  the 
surrounding  circumstances,  that  after-acquired  laads  were  not 
intended  to  be  conveyed.  We  are  not  willing  to  assent  to  the 
opinion  expressed  in  8  Call,  805,  that  to  show  an  intention  to 
convey  after-acquired  land,  tKe  will  must  contain  a  clause  to 
that  effect.  Any  other  words  which  would  show  the  intention 
ms  clearly  would  be  as  sufficient  for  the  purpose. 

The  argument  has  been  pressed  upon  us,  that  as  by  the  law 
of  Tennessee  at  the  date  of  the  will,  the  testator  could  not  de- 
vise after-acquired  land,  we  must  presume  that  it  was  not  his 
will  or  intention  that  they  should  pass  by  the  devise. 

But  this  argument  is  not  entirely  tenable.  The  cases  in  the 
books  are  numerous  where  the  intention  of  the  testator  to  con- 
vey VTES  manifest,  but  where  that  intention  could  not  prevail, 
because  it  controverted  the  law,  and  we  presume  that  the  courts 
of  Tennessee  in  regard  to  realty  situated  there,  in  giving  a  con- 
4rtmction  to  this  will,  would  decide  that  on  the  face  of  the  will 
the  intention  is  manifest  that  the  testator  designed  bequeathing 
to  his  wife  all  the  real  estate  of  which  he  might  die  seised,  re- 
gardless of  the  date  of  its  acquisition.  It  is  true  that  in  Ten- 
nessee, at  the  date  of  this  wiU,  that  intention,  however  clear» 
oould  not  have  been  carried  into  effect,  because  the  testator  had 
no  power  at  that  time  by  ihe  law  of  that  state  to  make  such  a  de- 
yise.  Whether  or  not  the  courts  of  that  state  would  hold  that 
the  subsequent  statute,  conferring  the  power  upon  the  testator 
to  make  such  a  will,  would  justify  them  in  sustaining  this  will 
as  to  realty  situated  there,  and  acquired  after  its  date,  we  do 
not  know.  But  it  is  clear  to  our  minds,  that,  as  the  will  mani- 
festly shows  that  the  intention  of  the  testator  was  to  give  to  his 
wife  all  the  property  of  which  he  might  die  seised,  whether 
owned  at  the  date  of  it  or  subsequentiy  acquired,  that  in- 
tention must  prevail  and  be  carried  into  effect  by  the  courts 
of  this  state  in  regard  to  really  situated  there,  there  being  no 
•question  whatever  that  the  power  existed  under  our  laws  to 
make  such  a  will.  We  are  therefore  of  opinion,  that  the  de- 
fendant in  error  is  entitied  by  the  laws  of  this  state  to  the  lands 
in  controversy. 

This  view  of  the  case  makes  it  unnecessary  to  eramine  the 
•question  of  republication. 

Let  the  judgment  be  affirmed. 
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Whxn  Aftbh-aoquibxd  Lands  Pass  bt  Wnx-^It  is  the  settled  law  of 
Rnglancl  that  after-aoqaired  lands  are  nnaffeoted  by  a  will:  Antkin  t.  Baker* 
kam.  Holt,  750.  The  same  dootrino  has  been  held  and  frequently  acted  on  in 
several  of  the  states  of  the  Union:  See  McKinnon  ▼.  TTbmjMon,  3  Johns.  Ch. 
307;  Lhingiton  r.  NewHrk,  Id.  312;  HaUoway  ▼•  Buck^  4  Litt.  293;  Smiih  t. 
Edrinffton,  8  Cranoh,  67.  The  courts  holding  that  even  where  such  appeared 
to  be  the  intention  of  the  testator,  a  republication  of  the  will  was  necessary 
in  order  to  pass  subsequently  acquired  estate:  BeaU  ▼.  SeUey^  41  Am.  Dec 
415;  Bruen  v.  Bragan^  38  Id.  619;  Meador  y.  Sanby,  36  Id.  432;  Dcnohoo  ▼. 
Xee,  55  Id.  725^  and  notes.  Y 

CONSTRUCnON  AND  InTXRPBJETATION  OF  WiLLB— InTXNTION  OV  TkBTATOB 

M78T  OovEBN. — Construction  and  interpretation  of  a  will  should  not  be  resorted 
to  where  the  intention  of  the  testator  is  clothed  in  unequivocal  language  or 
expressions:  Tkeall  v.  TheaUt  26  Am.  Dec.  601.  Intention  of  the  testator  must 
govern  if  not  inconsistent  with  the  rules  of  law:  Covenhaven  ▼.  ShuUer,  21  Id. 
73;  MotUgotnery  v.  MiUiken^  43  Id.  607;  RwUm  v.  Bustan,  I  Id.  283.  Particu- 
lar and  minor  intent  must  not  frustrate  general  and  ulterior  objects  of  para* 
mount  consideration  in  the  constmotion  of  wills:  Chcue  v.  Loehermant  35  Id. 
277;  //eiMe  v.  Markland,  21  Id.  445;  Boiaseau  v.  Aldridges,  27  Id.  690;  SeUt 
V.  NeUoUf  29  Id.  266.  The  construction  of  a  will  is  purely  a  matter  of  com- 
mon-law jurisdiction:  Small  v.  Small,  16  Id.  253;  Yundt*8  Appeal,  63  Id.  496. 

Lkz  DoMioiLn  GovxRNs  Testaments  and  Suoobssion  Oxnsraixt.— The 
law  of  the  domicile  generally  prevails  in  governing  wills  and  successions.  A 
state  may  regulate  the  transfer  of  property,  real  and  personal,  withiu  its 
limits,  either  by  last  wiU  or  nUer  vivoa^  because  all  property  must  be  bound 
by  its  laws:  Mahomer  v.  HooCf  48  Am.  Dec  706;  Lindtay  v.  McComtaek^ 
12  Id.  887. 
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[98  HiMiSBXPPi,  883.] 

PUBOBASSB  or  PuBUO  Lands  OF  UNITED  Statbs  who  has  complied  with 
the  necessary  preliminaries  of  purchase  is,  upon  payment  of  the  purchase 
money,  vested  with  title  to  the  land,  unless  it  is  established  by  proof 
that  the  claimant  who  disputes  such  title  was  a  bonajide  purchaser  with- 
out prior  notice  of  purchase  by  the  party  in  whom  the  title  is  vested. 

Wbkbe  Priob  Vindii  is  in  PfissESfiioN  OF  Tract  of  Pubuo  Lands,  and 
informs  a  party  about  to  purchase  the  same  that  he  is  the  owner,  such 
information  will  be  construed  to  Ije  proper  notice  to  the  intending  pur- 
chaser of  the  rights  of  such  pOBsessor. 

Appeal  from  the  northern  district  vice-cbancery  court  of  Co* 
lumbus.     The  facts  are  stated  iu  the  opinion. 

Boykin  and  Cruse,  Ouion  and  Baine,  and  Top  and  Evans,  for 
the  plaintiff. 

Harris  and  Harrison,  for  the  defendants. 

By  CSourt,  Smtth,  0.  J.    This  bill  was  filed  by  the  appellees 
as  tiie  heirs  of  Edward  Sims,  to  prove  a  conyeyanoe  of  four 
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eighfhB  of  land  from  the  appellant^  John  Nelson^  who  holds 
the  legal  tiUe  to  it.  The  oomplainants  base  their  claim  to  the 
l<uid  apon  an  alleged  purchase  from  the  United  States,  made  at 
the  land  ofBloe  at  Columbus,  on  the  nineteenth  day  of  December, 
1883.  On  the  other  hand,  the  defendant  claims  the  land  by 
Tirtue  of  a  patent,  based  upon  an  entry  made  at  the  same  office, 
dated  the  nineteenth  of  July,  1834,  and  of  course  subsequent  to 
the  purchase  or  entry  of  Sims. 

It  is  manifest  from  this  statement  that  the  case  must  turn 
upon  the  question  whether  Sims,  by  means  of  the  alleged  entry 
or  purchase,  acquired  a  valid  chdm  to  the  land.  To  determine 
this  question,  we  must  refer  to  the  statute  then  in  force  regu- 
lating the  disposal  of  the  public  lands.  The  purchase  was  made 
nnder  the  act  of  congress  passed  on  the  tweniy-f  ourth  of  April, 
1820:  2  Land  Laws,  324.  The  second  section  contains  the  fol- 
lowing directions,  to  wit:  '*  That  credit  shall  not  be  allowed  for 
the  purchase  money  on  the  sale  of  any  public  lands  which  shaU 
be  sold  after  the  first  day  of  July  next;  and  that  a  purchaser  at 
private  sale  shall  produce  to  the  register  of  the  land  office  a 
receipt  from  the  treasurer  of  the  United  States,  or  from  the  re- 
ceiyer  of  public  moneys  of  the  district,  for  the  amount  of  the 
puitshase  money  on  any  tract,  before  he  shall  enter  the  same  at 
the  land  office." 

A  literal  construction  of  this  statute,  as  it  seems,  would  re- 
quire the  production  and  presentation  of  the  treasurer's  or 
receiyer^s  receipt  to  the  register,  by  the  party  desirous  of  making 
an  entry  or  purchase,  as  a  necessary  preliminary  step,  without 
which  an  entry  could  not  be  made.  But  a  different  construc- 
tion was  put  upon  this  statute  yeiy  soon  after  its  passage,  by 
the  department  of  the  goyemment  haying  a  superyisory  control 
oyer  the  sales  of  the  public  lands.  Not,  howeyer,  by  dispensing 
with  the  cash  payments  required  by  the  act,  and  which  was  one 
of  the  principal  objects  which  the  legislature  had  in  yiew  in  its 
adoption;  but  by  prescribing  the  formalities  necessary  to  be 
obsenred  by  a  person  desirous  of  entering  or  of  purchasing  land 
from  the  United  States.  As  early  as  the  twenty-ninth  of  May, 
1820,  the  method  in  which  lands  must  be  purchased  of  the  United 
States  is  distinctly  prescribed  by  the  treasury  department  in  its 
circular  of  that  date.  That  department  directs  that,  "  under  the 
new  system,  an  application  by  an  indiyidual  to  purchase  must 
be  in  writing;  upon  that  written  application  the  register  will 
certify  the  quantity  contained  in  the  tract  applied  for,  and  the 
price;  upon  presentation  of  this  to  the  receiyer,  he  will  receiye 

Am.  Dvo.  you  LyiI'lO 
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ihe  amount  of  the  purcLase  money  and  issue  duplicate  receipts, 
the  one  to  be  kept  by  the  purchaser,  the  other  to  be  left  with 
the  register.  The  written  application  must  be  returned  to  the 
register  to  be  filed  in  his  office,  and  when  the  purchaser  receives 
his  patent  he  must  surrender  his  duplicate: "  2  Land  Laws,  302. 

We  can  not  doubt  that  these  regulations  are  predicated  upon 
a  proper  construction  of  the  statute.  The  principal  object,  or 
at  least  one  of  the  chief  objects,  had  in  view  in  the  passage  of  the 
statute  of  1820  was  the  substitution  of  the  cash  system  in  the 
sales  of  the  public  lands,  in  lieu  of  the  regulations  established 
by  the  act  of  1800.  These  regulations  affect  the  purposes  of 
congress  in  that  respect,  and  obviate  the  embarrassment,  to  say 
the  least  of  it,  which  might  result  from  ihe  construction  which 
should  require  the  applicant  to  apply  in  the  first  place  to  the 
receiver,  who  would,  as  a  necessary  result  of  that  construction, 
have  the  authorily  and  be  required  to  receive  the  money,  and 
issue  his  receipt  therefor,  without  a  certificate  of  the  register 
showing  that  the  land  applied  for  was  vacant  and  subject  to 
entry. 

On  the  twenty-fifth  of  Hay,  1831,  very  full  and  minute  in- 
structions were  given  to  the  registers  and  receivers,  in  a  circular 
issued  from  the  treasury  department.  The  instructions  em- 
braced almost  the  entire  duties  of  registers  and  receivers  in 
regard  to  the  sales  of  public  lands.  This  circular  again  requires 
that  applications  to  purchase  lands  must  be  made  in  vniting  to 
the  register,  who  gives  to  the  party  a  certificate,  which  is  the 
authority  to  the  receiver  to  receive  the  purchase  money,  and 
who  issues  his  receipt  therefor;  the  duplicate  of  which  he  is  to 
hand  to  the  purchaser.  The  receiver  is  expressly  required  to 
hand  over,  from  day  to  day,  to  the  register,  the  receipts  issued 
in  favor  of  purchasers:  2  Land  Laws,  did- 151. 

These  instructions  have,  ever  since  the  statute  went  into 
operation,  regulated  the  method  of  proceeding  in  the  purchase 
and  sale  of  the  public  lands.  They  have  been  based  on  a  con- 
struction given  to  a  statute,  providing  for  the  sale  of  govern^ 
ment  lands  by  the  officers  of  the  government  itself.  Their 
validity  has  never  been  questioned,  as  far  as  we  are  informed, 
by  any  officer  or  department  of  the  government.  On  the  con- 
trary, they  seem  to  have  been  regarded  by  the  attorney  general 
of  the  United  States  in  many  instances  as  authoritative,  and 
the  couii,  in  the  case  of  Carroll  v.  Safford^  3  How.  441,  seems 
tacitly  to  have  regarded  them  as  valid. 

Holding,  then,  that  the  instructions  are  predicated  upon  a 
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just  conBtmotion  of  the  statate,  let  us  see  'whether  the  acts  neo- 
eesaiy  to  oonstitate  a  yalid  purchase  or  entty  of  land  were  pei^ 
formed  by  Sims. 

The  first  act  to  be  performed  towards  the  completion  of  the 
purchase  on  his  part  was  to  file  a  written  application  for  the 
land.    Did  Sims  do  this? 

The  witness,  Beady,  who  was  in  a  situation  to  know,  and  who 
did  profess  to  be  familiar  with  Sims'  operations  at  the  land 
sales,  says  that  Sims,  after  the  public  sales,  applied  for  sundry 
lands,  including  those  in  question;  that  he  intended  to  bid  for 
those  lands  if  any  one  else  did  so,  but  as  there  were  no  bids  he 
let  them  pass.  Applied  to  enter  them  after  the  sales;  tht  re  were 
also  other  applicants  for  the  same  lands,  or  at  least  a  part  of 
them;  they  were  consequently  put  up  to  the  highest  bidder,  and 
struck  off  to  Sims,  who  received  from  the  register,  accord.' ng  to 
custom,  a  formal  permit,  which  is  called  an  applicatioi ,  for 
each  eighth.  That  Sims  had  obtained  from  the  register  qi  ite  a 
number  of  these  applications,  and  is  confident  that  Sims  applied 
for  and  entered  the  lands  in  question  in  good  faith,  and  that  he 
paid  to  the  government  every  dollar  of  the  purchase  money. 
There  is  other  evidence  in  the  record  corroborating  the  testi- 
mony of  this  witness,  which  it  is  unnecessary  to  notice,  as  we 
deem  the  fact  that  an  application  for  the  land  was  made  by 
Sims  is  sufficiently  proved  by  him. 

The  preliminary  act  necessaiy  to  the  completion  of  a  purchase 
or  entry  of  the  land  was  performed  by  Sims.  The  next  step 
necessary  to  be  taken  was  the  payment  of  the  purchase  money 
to  the  receiver. 

In  reference  to  this  point,  we  deem  it  only  necessary  to  remark 
that  the  evidence  is  direct  and  full,  that  the  purchase  money  for 
the  land  was  paid  by  Sims,  and  that  he  took  from  the  receivei 
the  proper  receipts,  which  were  on  file  in  the  court  below. 

Upon  the  presentation  of  the  certificates  of  the  register,  that 
Sims  had  made  application  for  the  lands  described  therein,  it 
was,  as  we  have  seen,  the  duty  of  the  receiver,  upon  payment  of 
the  money,  to  issue  his  receipts  therefor,  and  on  the  following 
day,  according  to  the  regulations  of  the  land  office,  to  hand 
these  receipts  to  the  register,  with  the  written  application  of  the 
purchaser.  It  was  also  his  duty,  on  the  payment  of  the  money, 
to  deliver  duplicate  receipts  to  the  purchasers:  2  Land  Laws, 
444. 

In  our  view  of  the  subject,  the  applications  made  to  the 
cegister  for  the  purchase  of  these  lands,  and  the  payment  of  the 
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money  to  tbe  xeoeiTer  upon  filing  'wiih  him  fhe  certificates  of 
application,  were  a  full  performance  of  all  the  acts  necessary  to 
a  completion  of  the  sale,  or  entry,  on  the  part  of  Sims.  His^ 
duties  terminated  with  the  payment  of  the  price  of  the  land  to 
the  receiver.  He  was  not  responsible  for  what  afterwards  was- 
to  be  done  by  the  vendor;  his  rights,  therefore,  so  &r  as  th» 
United  States  were  concerned,  could  not  be  impaired  by  the- 
ignorance,  negligence,  or  want  of  fidelity  on  the  part  of  the> 
government  or  its  officers. 

We  hold,  therefore,  that  Sims  by  these  transactions  wa» 
vested  with  a  valid  claim  to  the  land,  which  we  must  sustain, 
unless  it  is  established  by  the  proofs  that  the  defendant  was  & 
bona  fide  purchaser,  without  notice  of  the  prior  equitable  title> 
which  Sims  held  to  the  land. 

We  will,  in  the  last  place,  notice  the  evidence  in  reference  to- 
the  question  of  notice.  The  witnesses,  Downing  and  Beady, 
swear  directly  and  positively,  that  the  defendant  had  notice  of 
Sims'  purchase  or  entry.  The  first  of  these  witnesses  swears  that 
the  defendant  stated  to  him,  that  he  had  been  informed  by  Sims, 
himself,  that  he  (Sims)  had  purchased  or  entered  the  land  in 
question;  and  thinks  that  he  was  informed  of  that  fact  by  the  de- 
fendant at  the  time  he  entered  the  land.  Beady's  testimony  i» 
not  less  explicit:  he  swears  that  soon  after  the  land  sales  at 
which  Sims  purchased  the  land,  defendant  "proposed  to  pur* 
chase  of  Sims  the  four  eighths"  in  controversy;  and  remem- 
bered being  present  on  one  or  more  occasions  when  the  subject 
was  under  consideration.  With  this  evidence  there  is  no  testi- 
mony in  the  record  that  necessarily  conflicts.  There  is  some^ 
negative  testimony,  which  is  entitled  to  veiy  little  weight,  if 
brought  in  conflict  with  the  direct  testimony  of  these  two  wit- 
nesses  whose  credibility  is  entirely  unimpeached. 

After  a  careful  review  of  the  case,  we  believe  the  decree  of  the^ 
vice-chancellor  to  be  correct,  and  therefore  affirm  it. 

Tebgxb,  J. ,  having  been  of  counsel  in  the  chancery  court,  took 
no  part  in  the  decision  of  this  case. 


Public  Lands — ^Misconduct  of  Land  Officers. — Omission  of  register  to- 
mark  a  sale  of  land  on  township  map  does  not  affect  the  rights  of  the  par- 
chaser,  though  the  land  has  afterwards  been  sold  to  another;  and  where  the 
porohaser,  of  public  lands  pays  his  money  and  receives  from  the  public  officer 
a  receipt  for  it,  and  a  certificate  that  he  is  entitled  to  purchase,  the  sale  ia 
complete,  although  the  evidence  of  it  can  not  be  made  out  in  a  prescribed^ 
form:  Kittridge  v.  Breaud,  39  Am.  Dec.  512.  See  also  Thompmm  v.  SehUUer, 
83  Id.  666;  Stark  t.  Mather,  12  Id.  6G7;  Perry  v.  O'Hanton,  40  Id.  lOa 
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WjLMt  ov  Nona  or  Fbior  Salb  or  Pubuo  Limm  will  not  give  a  aeooiid 
parchMer  any  claim  when  it  arose  from  an  omlanon  of  the  register,  and  not 
irom  want  of  diligenoe  in  the  first  pnrohaser:  KiUridge  ▼•  Brtaud,  mtpra;  and 
where  applicant  for  patent  has  knowledge  of  prior  daim  which  he  conosali 
from  the  oommiasioner  of  the  laud  office,  the  benefit  of  the  patent  will  innie 
to  the  prior  claimant:  Id.  Possession  is  notice  of  title:  Bnmer  y,  Marnkm^ 
a6Id.661;  J7aftfy  V.  iStaJier,  82  Id.  167;  /oAiistoii  ▼.  fi^tofiey,  28  Id.  40,  and 


Doe  ex  dem.  Shei/con  v.  Hamiltok. 

[98  Kunanm,  IM.] 
%AiM  Made  uhdzb  Bxaounov  Issubd  avtkr  Dsath  or  DBnnnum, 

withont  a  roTival  of  the  judgment,  is  not  void,  bnt  only  voidable;  and 

soeh  sale  will  be  valid  until  regularly  set  aside  by  an  action  for  thait  por* 

pose  brought  by  the  heir  or  the  terre-tenant. 
Levt  on  pERsoif  al  Pbopxbtt  SumoDEMT  TO  SATinT  ExBOunov  is  pHnia 

yoeis  a  satisfaotion  of  it. 
JuBT  MUST  Follow  iNSTBUcnovs  or  Coubt  in  rendering  a  verdict. 

Appeal  from  the  drcuit  oouii  of  Hiiids  counfy.    The  faote  avb 
stated  in  the  opinion. 

John  SheUon^  for  the  plaintiff. 
L.  F.  Dixon,  for  the  defendant. 

By  Court,  Yeboxb,  J.  The  plaintiff  in  error  commenoed  an 
action  of  ejectment  in  the  circuit  court  of  Hinds  county,  for  the 
recovery  of  a  tract  of  land.  He  claimed  title  by  virtue  of  an 
execution  sale  against  Ethelwin  Sadler.  After  introducing  the 
jndgment  and  execution  against  Sadler,  and  the  deed  of  the 
sheriff  for  the  land  to  him,  he  rested  his  case;  and  the  defend- 
ant then  proved  that  Sadler  had  been  dead  several  years  before 
the  last  issuance  of  the  execution  by  which  the  land  was  sold. 
The  court  charged  the  jury  that  "a  purchase  made  under  an 
execution  tested  and  issued  after  the  death  of  the  defendant 
whose  property  was  sold,  and  without  revival,  though  previous 
executions  may  have  issued  in  his  life-time,  did  not  create  any 
title,  and  that  they  must  find  for  the  defendant." 

This  charge  was  erroneous.  It  was  held  by  this  court  as  early 
as  1837,  that  a  sale  of  land  made  under  an  execution  issued  and 
tested  after  the  death  of  a  defendant,  without  a  revival  of  the 
judgment,  was  not  void,  but  only  voidable;  and  that  a  sale  under 
it  was  good  until  regularly  set  aside,  which  could  not  be  done 
in  a  collateral  proceeding;  but  must  be  in  a  direct  suit  for  that 
purpose  by  the  heir  or  terre-tenant. 
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In  Smiih  v.  Winston,  2  How.  (Miss.)  601,  this  doctrine  has 

been  reaffirmed  several  times  by  this  court,  and  we  do  not  feel 

at  liberty  to  disregard  its  adjudications:  Drake  v.  Collins,  5  Id. 

256;  HarringUm  y.  O'Reilly,  9  Smed.  &  M.  218  (48  Am.  Dec. 

.704]. 

The  case  of  Erwin  y.  Dundas,  4  How.  58,  decided  by  the  su- 
preme court  of  the  United  States,  has  been  pressed  upon  our 
consideration.  That  case  went  up  from  Alabama,  and  the  su- 
preme court  held  that  a  sale  of  lands  made  in  Alabama,  by  virtue 
of  an  execution  tested  after  the  death  of  the  defendant  without 
revivor,  was  absolutely  void,  and  not  merely  voidable.  While 
we  entertain  a  proper  respect  for  the  opinions  of  the  supreme 
court,  and  are  willing  to  yield  to  them  the  deference  which  is 
due  to  so  distinguished  a  tribunal,  yet  when  its  decisious  come 
in  conflict  with  those  of  this  court,  in  relation  to  questions  over 
which  the  jurisdiction  of  this  court  is  ample  and  its  decisions 
final,  we  feel  bound  to  adhere  to  our  own  decisions.  Any  other 
rule  would  subject  the  opinions  of  this  court  to  a  degree  of  fluc- 
tuation and  change  greatly  to  be  deplored.  Retrospective  leg- 
islation has  always  been  deemed  unjust  and  oppressive.  When- 
ever courts  of  justice  alter  or  change  the  rules  of  law  they  have 
once  established,  and  on  the  faith  of  which  contracts  have  been 
made  or  rights  acquired,  many  of  the  most  injurious  effects  of 
retrospective  legislation  will  result  from  such  action.  Enter- 
taining this  opinion,  whatever  views  we  might  have  been  inclined 
to  take  of  the  question  presented  in  the  charge  of  the  circuit 
judge,  if  it  had  been  one  of  the  first  impression,  we  shall  adhere 
to  the  rule  laid  down  by  this  court  in  ttie  case  of  Smith  v.  Win- 
Bion,  before  referred  to. 

But  it  is  said  that  the  record  shows  that  the  judgment,  by  virtue 
of  which  the  plaintiff  in  error  claims  title,  had  been  previously  sat- 
isfied by  the  levy  of  an  execution  on  the  personal  property  of  the 
defendant,  which  was  undisposed  of.  In  looking  at  the  record, 
we  find  that  in  July,  1838,  an  execution  was  levied  by  the  sheriff 
of  Newton  county  on  six  hundred  and  thirty-eight  and  ninety 
hundredths  acres  of  land  and  two  slaves,  Ephraim  and  Martha, 
and  the  sheriff  returned  that  the  sale  of  this  property  was  post- 
poned by  plaintiff  till  the  execution  was  out  of  date.  In  June, 
1843,  a  venditioni  exponas  was  issued,  commanding  the  sale  of 
this  property.  The  land  was  sold  under  it  for  five  dollars,  and 
the  sheriff  then  in  office  returned  that  the  slaves  Ephraim  and 
Martha  were  not  and  had  not  been  in  his  possession,  and  were 
not  to  be  found  in  his  county.    The  record  presents  no  other 
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proof  in  relation  to  these  slaves,  their  value,  or  the  dispoidtion 
made  of  them.  We  have  held  frequently,  that  a  levy  on  per- 
sonal property  sufficient  to  satisfy  an  execution  is  prima  facie 
a  satisfaction  of  it,  and  we  still  adhere  to  this  rule.  If  the  prop- 
erty levied  on  was  not  of  value  sufficient  to  satisfy  the  execu- 
tion, it  is  only  a  prima  facie  satisfaction  to  the  value  of  the 
property  levied  on.  In  this  case  the  levy  on  the  two  slaves  was 
certainly  a  prima  facie  satisfaction  to  the  value  of  the  slaves. 
What  that  value  was  we  have  no  means  of  ascertaining  from  the 
record.  That  was  a  question  which  ought  to  have  been  sub- 
mitted to  the  consideration  of  the  jury.  It  may  be  that  the 
juiy  would  have  found  that  the  two  slaves  were  of  sufficient 
value  to  have  satisfied  the  execution,  and  if  so,  they  should 
have  have  found  for  the  defendant.  Possibly,  however,  the 
jury  might  have  found  otherwise  if  tl^p  question  had  been  left 
to  them.  But  under  the  instruction  which  the  court  gave,  no 
question  was  submitted  to  the  jury.  They  were  instructed  that 
ihe  purchase  made  by  the  plaintiff,  under  the  execution  tested 
after  Sadler's  death,  conferred  no  title,  and  '*  that  they  must 
find  for  the  defendant."  It  will  be  seen  from  this,  that  the 
court  decided  the  whole  case  and  left  nothing  to  be  done  by  the 
juiy,  except  to  return  a  verdict  for  the  defendant,  which  thej 
did.  It  is  also  said  that  the  possession  of  the  premises  by  the 
defendant  when  the  suit  was  brought  was  not  proved.  Upon 
looking  at  the  bill  of  exceptions,  we  think  there  is  a  clear  ad- 
mission of  that  fact. 

Let  the  judgment  be  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Validitt  of  Salks  under  EziECunoN,  HOW  Dkfbatkd. — ^Iiregularity  in 
execntioii  sale  can  be  taken  advantage  of  only  by  the  owner  of  the  property 
and  those  cUuming  nnder  him:  HoweU  v.  Skinner,  40  Am.  Deo.  431;  and  such 
irregularities  must  be  corrected  by  direct  application  to  the  court  for  that 
purpose,  and  can  not  be  taken  advantage  of  collaterally:  Heed  v.  Austin^M 
lieira,  45  Id.  336;  Mardecai  v.  SpeigfU,  24  Id.  266;  Blights  Heirs  v.  Tobin, 
18  Id.  219.  In  Harrington  v.  O'Reilly,  48  Id.  704,  the  court  held  that  an 
execution  sale  after  the  death  of  the  defendant  was  not  void  but  voidable, 
and  a  stranger  purchasing  under  such  execution  would  be  protected;  and 
farther,  that  a  motion  to  recall  or  quash  the  execution  should  be  made  by 
the  representative  of  the  judgment  debtor,  or  one  in  privity  with  him.  Mr. 
Freeman  in  his  work  on  executions,  section  75,  says  that  "the  general  rule  that 
none  but  the  parties  to  a  suit  will  be  allowed  to  interfere  with  its  manage, 
ment  is  equally  applicable  to  the  writ  of  execution,  which  may  be  issued  a;t 
the  termination  of  the  action.  None  but  the  parties  to  the  writ,  who  an 
liable  to  be  injured  by  it,  can  complain  of  irregularities  by  which  it  may  be 
infected. "    As  to  the  time  within  which  a  motion  to  quash  an  execution  may 
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be  made,  and  the  grounds  for  the  same,  see  wctions  76  and  77  of  the  nine 
work. 

Whbit  Levy  undbb  Execution  Ofebates  as  Satisfaction. — A  levy  on 
property  sufficient  to  satisfy  an  execution  will  discharge  the  judgment  debtor: 
CampbeU  v.  Spence,  89  Am.  Dec  301;  WUhempwm  v.  Spring^  82  Id.  810; 
IVeeman  on  Executions,  sec.  269.  As  to  how  a  levy  is  made  on  personalty, 
see  Baaika  v.  Evans,  48  Am.  Dec.  734;  BuUer  v.  Maynard^  27-  Id.  104;  TVo- 
vOlo  ▼.  TUford,  31  Id.  490. 

JcTBT  IN  Rendebimo  Vkbdict  MUST  FoLLOW  Instbuctions  of  the  court, 
and  a  verdict  given  against  such  direction,  whatever  it  may  be,  can  never 
avail  anything:  FUmmmg  v.  Marine  In»,  Co,,  33  Am.  Deo.  83;  as  to  whether 
the  jury  must  follow  erroneous  instructions,  see  note  to  Amutrcnfj^*  AdaCr 
V.  Kekh,  20  Id.  133.  Where  the  jurors  misunderstood  the  instructions  of 
the  court,  it  will  be  sufficient  ground  for  setting  the  verdict  aside:  Packard  v. 
UmiedStaiUf  48  Id.  875,  and  note  treating  the  subject  at  length. 


HAia>Y  V.  Thomas. 

[28  MnoMim,  644.] 

Whxbb  Aonov  Fouitdbd  upov  Tobt,  such  as  assault  and  battery,  false  im* 
prisonment,  trover,  and  the  like,  is  brought  against  several  defendants^ 
and  a  verdict  ia  awarded  for  the  plaintiff,  the  latter  may,  after  verdict^ 
enter  a  nolle  prosequi  as  to  some  of  them,  and  take  his  judgment  against 
the  rest. 

XzBOUTOB  DB  SON  ToBT  wiUi  NOT  BB  PBBMfTTBD,  in  aotioD  of  trover 
brought  by  administrator,  to  give  in  evidence  in  mitigation  of  damagsa 
payments  of  debts  to  the  value  of  goods  still  in  his  possession,  nor  will 
he  be  permitted  to  retain  them  in  satis&ction  of  his  own  debt. 

BxiouTOB  DB  SON  ToBT  MAT  Pbovb  Cladc  against  the  estate  for  sums 
paid  out  by  him  while  acting  in  that  capacity,  and  may  demand  pay- 
ment from  the  administrator  ratably  with  other  creditors. 

Appeal  from  the  circiiit  court  of  Monroe  counigr.  The  facte 
ai»  stated  in  the  opinion. 

B.  Davis^  for  the  plaintiflh. 

Lindsey  and  Copp^  for  the  defendants. 

By  Court,  Ysbgbb,  J.  The  defendant  in  error  sued  Canaway, 
Hardy,  and  Williams  in  an  action  of  trover  for  two  slaves, 
which  had  belonged  to  John  Hill,  deceased,  in  his  life-time,  and 
upon  whose  estate  defendant  in  error  had  administered.  The 
proof  very  clearly  showed  a  trover,  and  conversion  of  the  goods  by 
Hardy  and  Williams,  after  the  death  of  Hill,  but  there  was  no 
proof  to  charge  Carraway.  The  jury  found  a  verdict  against  all 
the  defendants.  A  motion  was  made  for  a  new  trial,  which  the 
court  would  have  granted,  but  that  the  plaintiff  agreed  to  enter 
and  did  enter  a  nolle  prosequi  as  to  Carraway.    On  the  trial  the 
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defendant  Hardy  proved  that  he  had  paid  debts  to  a  considerable 
amount  against  the  estate  of  Hill,  after  the  trover  and  conver- 
ision  by  him,  he  having  been  sued  as  executor  de  son  tart  of  Hill, 
and  compromised  the  suits  with  the  parties,  and  he  asked  the 
court  below  to  charge  the  jury  that  he  was  entitled  to  have  such 
payments  allowed  in  miti^tion  of  damages.  This  the  court 
refused.  Two  errors  are  assigned  in  this  court  as  having  been 
committed  by  the  circuit  judge:  1.  In  permitting  the  plaintill 
to  dismiBii  as  to  Canaway,  and  render  ng  judgment  against  the 
other  two  defendants;  2.  In  refusing  to  give  the  chaige  above 
referred  to,  asked  for  by  defendants.  In  relation  to  the  first 
point,  we  find  the  rule  of  law  laid  down  in  Salmon  v.  Smith,  1 
Sannd.  907,  and  we  concur  fully  in  the  opinion  there  expressed, 
'*  that  where  any  action  founded  upon  a  tort,  such  as  assault 
«nd  battery,  &lse  imprisonment,  trover,  and  the  like,  is  brought 
against  several  defendants,  though  they  all  join  in  the  same 
plea,  and  be  found  jointly  guilly,  yet  the  plaintiff  may,  after 
verdict,  enter  a  notte  prosequi  as  to  some  of  them,  and  take  his 
judgment  against  the  rest."  We  do  not  think,  therefore,  that 
there  was  error  in  permitting  a  nolle  prosequi  as  to  Carraway, 
and  giving  judgment  against  the  other  two  defendants. 

In  regard  to  the  second  point,  we  will  remark  that  it  is  true 
it  is  laid  down  in  some  of  the  elementary  writers,  that  an  ex- 
•eoutor  de  son  tort,  in  an  action  of  trover  brought  against  him  by 
the  rightful  administrator,  can  not  plead  payment  of  debts,  etc., 
to  the  value,  etc.,  or  that  he  hath  given  the  goods  in  satisfaction 
of  the  debts,  etc.,  yet  that  he  may,  upon  the  general  issue 
pleaded,  recover  such  payments  in  damages,  and  if  they  amount 
to  the  full  value,  he  may  nonsuit  the  plaintiff:  Bull.  N.  P.  48. 
But  the  rule  is  also  laid  down  that  in  trover,  by  a  rightful  ad- 
ministrator against  an  executor  de  son  tort,  he  could  not  give  in 
•evidence,  in  mitigation  of  damages,  payment  of  debts  to  the 
value  of  the  goods  still  in  his  possession,  but  only  such  as  were 
Bold:  Id.;  Lomax  on  Executors,  363,  364. 

Nor  could  he  retain  in  satisfaction  of  his  own  debt,  because  he 
would  not  be  permitted  to  profit  by  his  own  tortious  acts:  Lomax 
on  Executors,  365.  The  proof  in  this  case  showed  that  the  de- 
fendant was  stiU  in  possession  of  the  goods,  and  had  not  parted 
with  them  in  payment  of  debts,  and  he  could  not,  therefore,  pre- 
vent a  recovery  by  showing  payment  of  debts  to  their  value,  upon 
the  most  favorable  rule  before  laid  down.  But  it  may  well  be 
questioned  whether,  under  our  statute  prohibiting  administra- 
tors to  sell  without  an  order  of  the  probate  court,  and  declaring 
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a  sale  Toid  withont  such  an  order,  an  ezeeator  de  mm  ioH  ocmld 
gire  in  eridence,  in  mitigation  of  damagee,  tbe  fad  thai  he  had 
sold  the  goods  in  payment  of  debts.  At  common  law,  an 
administrator  or  ezeeator  might  sell  goods  at  private  sale,  and 
hence  it  was  held,  if  the  rightful  administrator  brought  troTer 
against  the  executor  de  mm  tart,  he  thereby  admitted  his  pos- 
session of  the  goods  to  be  lawful,  and  if  the  executor  de  mm  tort 
showed  a  sale  of  the  goods  in  payment  of  debts,  that  was  a 
distribution  of  them  in  accordance  with  the  law,  and  negatived 
a  conversion.  But  it  would  seem,  where  a  sale  even  by  a  right- 
ful administrator  of  this  kind  would  be  void,  a  sale  by  an 
executor  de  son  tort  could  not  be  otherwise  than  illegal  and  void; 
and  therefore  would  amount  to  a  conversion. 

Any  other  rule  than  this  would  enable  an  executor  de  mm  tori 
to  convert  the  whole  estate  to  the  payment  of  a  single  creditor, 
and  in  case  the  estate  proved  insolvent,  would  enable  such  cred- 
itor to  obtain  payment  of  his  debt  to  the  exclusion  of  all  other 
creditors.  The  impolicy  of  such  a  rule  is  manifest.  If  a  party 
see  fit,  without  authority  of  law,  to  intermeddle  with  an  estate, 
to  pay  debts,  and  sell  property  for  that  purpose,  all  he  can 
rightfully  ask  is  the  privilege  of  proving  a  claim  against  the 
estate  for  the  sums  so  paid,  and  demanding  payment  from  the 
administrator  ratably  with  the  other  creditors.  We  do  not 
think,  therefore,  the  court  erred  in  refusing  the  instruction  on 
this  point. 

Let  the  judgment  be  affirmed. 

ExiouToa*DS  80 V  ToBT,  LiABiLiTT  OF. — ^An  executor  cte  «m  tort,  if  raed 
in  trover  by  the  Uwfnl  executor  for  goods  of  tbe  estate,  can  not  plead  pay- 
ment of  the  debt  of  the  deceased:  Oltim  v.  Smith,  20  Am.  Dec.  452.  But 
where  such  an  executor  is  justified  in  paying  debts  of  the  deceased,  he  may 
plead  plene  administrewU  as  against  creditors:  Id.  An  executor  de  mm  tort 
can  not  retain  property  belonging  to  the  decedent's  estate  for  a  debt  due  to 
himself:  Id.;  Turner  v.  Child,  17  Id.  555;  Oivens  v.  lliggins.  Id.  742;  Ar- 
nold ▼.  Arnold,  55  Id.  434,  and  notes  referring  to  other  cases  in  this  series. 


Thomas  v.  Bubbugl 

[23  HlMBUPPl,  5S0.] 

Wbmbm  Power  has  besm  Ottkn  to  Appoint  to  Omoi  and  the  same  has 
been  exercised,  any  subsequent  appointment  to  the  same  office  will  be 
void  unless  the  prior  incumbent  has  been  removed  and  the  office  becomes 
▼scant. 
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Appointment  to  Office  of  Guabdian  or  Administrator  »  Voii»  whore 
the  same  has  been  exercised  previoasly,  and  the  party  so  appointed  has 
not  bren  removed,  nor  the  office  declared  vacant. 

Wbxrb  Appointment  to  Office  is  Void,  the  acts  of  the  appointee  will 
also  be  void,  and  the  sureties  on  his  bond  will  not  be  deemed  liable. 

Appeal  from  the  circuit  court  of  Yazoo  county.     The  facts 
are  stated  in  the  opinion. 

Jl.  8.  Ilolly  and  N.  O,  and  S.  E.  Nye^  for  the  appellant. 
W.  H.  MUes^  for  the  appellee. 

By  Court,  Yeroeb,  J.  The  plaintiff  m  error  was  sued  as  the 
surety  of  John  H.  Walker,  upon  an  alleged  bond  given  bj 
Wallcer  as  guardian  of  Virginia  C.  Hope.  The  instrument 
bears  date  on  the  twenty-seventh  day  of  December,  183G,  and 
is  iu  the  usual  form  of  guardian  bonds  under  the  statute. 
Among  other  pleas,  the  defendant  pleaded  non  etst  /actum,  in- 
tending thereby  to  question  the  validity  of  the  instrument, 
upon  the  ground  that  the  order  of  the  probate  court  appointing 
Walker  guardian  was  an  absolute  nullity;  that  Walker,  by  vir- 
tue of  that  order,  had  no  power  or  authority  to  act  as  guardian; 
and  therefore,  that  the  defendant  was  not  liable  for  any  non- 
performance by  Walker  of  the  duties  of  a  guardian.  On  the 
trial,  the  defendant  below  offered  to  read  in  evidence  the  copy 
of  an  order  of  the  probate  court  of  Yazoo  county,  made  at  the 
February  term,  1835,  appointing  Narcissa  Hope  guardian  ol 
Virginia  C.  Hope,  approving  her  bond,  etc.  Also,  an  order  ol 
the  same  court,  made  at  the  January  term,  1837,  revoking  these 
letters  of  guardianship;  and  also  an  order  of  the  same  court, 
made  at  the  December  term,  1836,  appointing  Walker  guardian 
of  the  minor,  and  approving  his  bond,  etc.  He  also,  at  the 
same  time,  offered  to  prove  by  the  clerk,  and  to  show  by  the 
records,  that  the  above  were  the  only  orders  or  decrees  in  said 
court  apiK>inting  Walker  guardian,  or  in  any  way  revoking  or 
annulling  the  order  of  appointment  of  Narcissa  Hope.  The 
court  on  motion  rejected  this  evidence,  to  which  an  exception 
was  taken. 

It  will  be  seen  from  this  statement  of  the  evidence  rejected 
by  the  court  below,  that  at  the  time  John  H.  Walker  was  ap- 
pointed guardian,  and  the  instrument  sued  on  made  by  the 
defendant,  that  Narcissa  Hope  was  then  the  rightful  guardian 
of  the  ward,  by  virtue  of  a  valid,  unrevoked  order  of  appoint- 
ment.    This  being  the  case,  had  the  probate  court  any  power 
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to  make  another  appointment?  We  think  not.  The  act  aj)- 
pointing  Narcissa  Hope  guardian  at  the  Febniazy  term,  1835, 
exhausted  the  whole  power  of  the  probate  court  in  the  prem- 
ises. "VSliile  that  appointment  remained,  and  until  the  removal 
of  Mrs.  Hope  in  the  manner  prescribed  by  law,  she  had  the 
sole  and  entire  right  to  control,  regulate,  and  manage  the  estate 
of  the  minor;  and  the  order  appointing  Walker^  under  such 
circumstances,  was  coram  rum  judice,  and  void. 

In  accordance  with  this  view  was  the  opinion  of  the  court  in 
the  case  of  Ficibv.  CUyof  Vtcksburg,  1  How.  (Miss.)^379  [31  Am. 
Dec.  167] ,  where  the  court  held  that  the  appointment  of  an  admin- 
istrator with  the  will  annexed,  during  the  life-time  of  the  execu- 
tor, except  upon  the  contingencies  named  in  the  statute,  was 
without  authority  and  void;  and  that  all  the  acts  of  such  admin- 
istrator would  be  absolutely  illegal  and  void,  and  those  of  a 
trespasser.  The  supreme  court  of  the  United  States,  in  the  case 
of  Oriffiih  v.  Fnuier,  8  Cranch,  9,  held  the  like  rule.  In  Ten- 
nessee, in  the  case  of  Bledsoe  v.  BriU,  6  Yerg.  463,  Judge  Oreen 
used  this  language:  "  Mrs.  Britt  had  been  appointed  guardian 
of  the  wards,  and  there  appeared  no  order  showing  that  she  had 
been  removed.  In  conferring  the  appointment  upon  her,  the 
court  exhausted  its  power,  and  could  not  confer  any  right  to 
act  as  guardian  upon  the  plaintiff  until  the  removal  of  the 
former  guardian;  then,  and  not  before,  the  right  to  act  upon 
this  subject  should  be  resumed."  The  same  court  held,  in  the 
case  of  Lewia  v.  Brooks,  Id.  167,  that  the  grant  of  administration 
de  bonds  nan,  where  all  the  administrators  are  not  dead  or  have 
not  surrendered  the  trust,  is  void.  Indeed,  it  seems  so  clear 
upon  principle  that  authority  is  not  needed  to  sustain  the 
position,  that  where  the  power  given  to  appoint  an  officer  has 
been  exercised,  any  subsequent  appointment  must  be  void,  un- 
less the  prior  incumbent  has  been  legally  removed  and  the  office 
become  vacant. 

Inasmuch,  then,  as  the  appointment  of  Walker  was  a  rndliiy, 
he  had  no  power  to  exercise  any  act  of  guardianship  by  virtue 
of  such  appointment.  He  could  not  maintain  any  action  for 
the  recovery  of  the  ward's  estate.  He  had  no  authority  or  right 
to  receive  any  money  due  to  it,  and  a  payment  to  him  by  any 
one  on  such  account  would  have  been  no  discharge;  the  right- 
ful guardian  could  have  compelled  the  party  to  pay  a  second 
time.  Is  Thomas  liable,  then,  for  any  non-performance  by 
Walker  of  the  duties  of  guardian?  Surely  not.  And  for  this 
plain  reason  Walker  had  no  right  or  authority  by  law  to  do  any 
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act  as  guardian;  and  any  act  done  by  him,  by  virtoe  of  the  ax>- 
pointment  aforesaid,  was  absolutely  null  and  void. 

But  it  is  said,  the  recital  in  the  instrument  that  Walker,  as 
guardian,  should  account,  etc.,  estops  Thomas  from  denying 
that  Walker  was  guardian,  and  his  consequent  liabilily  as 
aureiy. 

It  is  certainly  true,  that  where  a  parly  makes  a  distinct  and 
elear  recital  of  any  fact  in  a  deed  or  other  valid  obligation,  he 
will  be  estopped  from  denying  the  truth  of  such  recital.  But 
this  doctrine  presupposes  a  valid  or  legal  obligation,  and  we  da 
not  know  any  authority,  and  reason  certainly  is  against  the 
position,  that  a  party  is  estopped  by  any  recital  contained  in  an 
instrument  from  showing  that  the  instrument  containing  it  is 
absolutely  null  and  void.  In  this  case,  if  the  probate  court 
had  no  power  to  appoint  Walker  guardian,  and  if  the  order  of 
appointment  was  void,  it  had  no  power  to  take  or  accept  the 
bond,  and  having  no  such  power,  the  acceptance  was  a  void  act, 
and  could  not  fix  any  liability  on  Thomas. 

While  this  court  will,  in  all  cases,  hold  guardians  and  their 
sureties  to  a  strict  performance  of  their  trusts,  it  must  at  the 
same  time  so  administer  the  law  as  not  to  impose  obligations  or 
duties  upon  parties  where  none  have  been  assumed  according 
to  law. 

Let  the  judgment  be  reversed,  and  a  new  trial  awarded,  and 
ihe  cause  remanded. 


AFrocrmsvT  or  Offickb,  Priob  Onk  Bxnfo  Unrevoked,  Effect  of.^ 
On  general  principles,  the  choice  of  a  person  to  fill  an  office  constitutes  th# 
essence  of  his  appointment.  Acceptance  by  the  appointee  need  not  be  signi- 
6ed  in  express  terms;  it  is  often  implied  from  the  appointee's  conduct.  It 
most  be  obvions,  ako,  that  when  once  accepted,  no  vacancy  can  be  said  to 
eocist  in  the  office  till  the  term  of  service  expire,  or  till  the  death,  removal,. 
or  resignation  of  the  person  so  appointed:  JohnUon  v.  VTtbon,  0  Am.  Deo.  60. 


Sale  v.  Saundebs.    - 

[34  MfMimifpyi.  24.] 

CoMSTBiroTTON  OF  WiLL  Madb  IN  ALABAMA  in  relation  to  property  In  that 
state  at  the  testator's  death  must  be  such  as  would  be  given  to  it  by  th» 
ooorts  of  Alabama. 

HusBAKD  HAS  EsTATB  FOR  LiFE,  IN  ALABAMA,  IN  Slave  bequeathed  by  a 
testator  to  his  daughter  and  her  husband  during  their  natural  lives,  free 
from  the  debts  of  the  husband,  and  to  the  survivor  during  his  or  her 
natural  life,  and  the  slave  is  subject  to  sale  on  execution  against  him. 
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WiFB  BT  ViRTUX  OF  HSR  SURTlTORlfBIF  CAN    MAINTAUr  AOTIOIT  fOT  tUv* 

agaiiiBt-*  purchaser  at  an  execation  nle  of  the  slave  against  her  hna- 
band,  where  the  slave  was  bequeathed  to  her  aod  her  husband  for  their 
natural  lives  and  to  the  survivor  during  his  or  her  natural  life. 
RsYXRSiONART  Intkrest  OF  WiFB  IN  PERSONAL  PROPERTY  or  an  estate 
limited  to  her  upon  a  condition  which  can  not  take  effect  until  the  death 
of  the  husband  is  not  subject  to  sale  on  execution  for  the  debts  of  the 
husliand;  therefore,  where  a  slave  is  bequeathed  to  the  testator's  daugh- 
ter and  her  husband  for  their  natural  lives  and  to  the  survivor  during 
his  or  her  natural  life,  the  estate  which  the  wife  takes  by  virtue  of  her 
survivorship  is  not  subject  to  sale  on  execution  against  the  husband  dur- 
ing his  life. 

Error  from  the  Monroe  county  circuit  court.  The  opinion 
states  the  case. 

Ooodunn,  and  Harris  and  Harrison^  for  the  plaintiff  in  error. 

Ijock  E.  Houston  and  Stephen  Adams,  contra. 

By  Court,  Yeboer,  J.  In  the  year  1831,  Joseph  Saunders, 
who  resided  in  the  state  of  Alabama,  made  his  last  will  and 
testament,  which  was  duly  probated  in  that  state,  and  among 
other  bequests  contained  in  it,  was  one  of  a  slave,  in  the  follow- 
ing words:  ''I  give  and  bequeath  unto  James  E.  Saunders,  as 
trustee  of  my  said  daughter,  Lucy  Fenner,  and  her  husband,  to 
be  enjoyed  and  used  by  them  during  their  natural  lives,  free 
from  any  liability  for  the  debts  of  her  said  husband,  and  by  the 
survivor  of  them  during  his  or  her  natural  life,"  etc.  The  slave 
so  bequeathed  was  sold  in  the  state  of  Alabama  during  the  life- 
time of  Fenner,  as  his  property,  by  virtue  of  an  execution  on  a 
judgment  against  him,  and  the  plaintiff  in  error  became  the 
purchaser.  Fenner,  the  husband,  died,  and  this  suit  was 
brought  by  Saunders,  the  trustee,  to  recover  the  slave  for  the 
use  of  Mrs.  Fenner,  who  has  survived  her  husband,  and  a  judg* 
ment  rendered  in  his  favor.  It  is  insisted  by  the  counsel  for 
the  plaintiff  in  error,  that,  by  the  decisions  of  the  supreme 
court  of  Alabama,  Fenner,  the  husband,  had  not  only  an  estate 
in  the  slave  during  the  joint  lives  of  himself  and  wife,  which 
could  be  sold  by  an  execution  at  law,  but  also  an  estate  during 
the  life-time  of  his  wife,  in  the  event  of  her  surviving  him, 
equally  subject  to  the  payment  of  his  debts  by  execution  at  law; 
and  that  the  plaintiff  in  error,  by  virtue  of  the  sale  made  in  this 
case,  has  become  the  owner  of  that  estate,  and  can  hold  the 
slave  by  virtue  thereof  against  the  surviving  wife  or  her  trustee. 
As  this  will,  and.  the  sale,  by  virtue  of  which  the  plaintiff  in 
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error  claimB,  were  made  in  Alabama,  of  coarse  the  rights  of  the 
parties  to  the  shtve  must  depend  upon  the  laws  of  that  state. 

Upon  examining  the  cases  to  which  counsel  have  referred  us, 
we  find  that  the  supreme  court  of  Alabama  has  held  that  the 
conveyance  of  a  slave,  "  in  trust  for  the  joint  use  of  the  husband 
and  wife  for  their  lives,  remainder  to  the  survivor,  and  remain- 
der in  fee  to  the  issue  of  the  marriage,"  vests  in  the  husband  an 
estate  for  life,  which  may  be  sold  at  law  by  virtue  of  an  execu- 
tion against  him:  Branch  Bank  v.  Wilkins,  7  Ala.  589;  Bar  kins 
V.  Coaller,  2  Port.  463. 

It  may  be  remarked  that  the  construction  thus  given  by  the 
courts  of  that  state  to  such*  conveyances  is  opposed  to  the  rule 
established  by  the  supreme  court  of  Virginia  in  regard  to  them. 
It  has  been  held  by  the  latter  court  in  several  cases,  that  by  "  a 
conveyance  of  slaves  to  the  joint  use  of  the  husband  and  wife 
during  their  lives,  with  remainder  to  the  survivor,"  the  husband 
and  wife  each  become  seised  of  the  entirety,  and  that  the  wife 
has  such  an  interest  in  the  estate  that  the  husband  can  not  dis- 
pose of  it  without  her  consent,  nor  can  it  be  sold  for  the  debts 
of  her  husband:  ScoU  v.  CHbban,  5  Munf.  86;  Boanes  v.  Archer, 
4  Leigh,  550. 

It  is  also  opposed  to  the  common-law  doctrine  in  relation  to 
conveyances  of  real  estate,  by  similar  words,  the  rule  in  regard 
to  which  has  been  stated  by  Chancellor  Kent  in  the  following 
l&iig^i^G:  '*  The  same  words  of  conveyance  which  would  make 
two  other  persons  joint  tenants  will  make  the  husband  and 
wife  tenants  of  the  entirety.  Both  are  seised  of  the  entirety, 
and  neither  can  sell  without  the  consent  of  the  other,  and  the 
survivor  takes  the  whole:"  Bogera  v.  Benson,  5  Johns.  Ch.  437. 
See  also  2  Bla.  Com.  133;  Back  v.  Andrew,  2  Yem.  120;  Ihut 
V.  Campbell,  7  Yerg.  332  [27  Am.  Dec.  508]. 

As  we  are  called  upon,  however,  in  this  case,  to  give  a  con- 
struction to  a  will'  made  in  Alabama,  in  relation  to  property  in 
that  state  at  the  testator's  death,  we  must  give  to  it  that  con- 
struction which  would  be  given  to  it  by  the  courts  of  Alabama; 
and  without  intending  to  express  any  opinion  as  to  the  rights 
which  a  husband  would  acquire  under  a  will  or  conveyance  of 
property  in  this  state,  containing  similar  language  to  that  in  the 
will  before  us,  we  do  not  doubt  that  in  Alabama  the  husband 
had  an  estate  for  life  in  the  slave  subject  to  sale  by  execution  at 
law  against  him. 

This  brings  us  to  the  consideration  of  the  second  question 
pzesented  by  this  record.    Can  the  wife,  by  virtue  of  her  sur- 
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TiYonhip,  maintain  an  action  for  the  slave  against  a  purchaser 
at  execution  sale  against  the  husband  ?  We  think  she  can.  We 
have  carefully  examined  the  cases  in  Alabama  cited  for  the 
plaintiff  in  error,  but  do  not  find  in  them,  or  in  any  other  de- 
cision in  that  state,  that  the  contingent  estate  limited  to  the 
wife  in  the  event  of  her  survivorship  was  subject  to  sale  by  the 
husband,  without  the  consent  of  the  wife,  or  by  the  creditors 
of  the  husband.  In  the  case  of  Hale  v.  Stone^  14  Ala.  808,  and 
chiefly  relied  upon  by  counsel,  the  court  merely  decide  that  the 
intervention  of  a  trustee  will  not  have  the  effect,  in  the  absence 
of  a  declared  intention  to  exclude  the  husband,  to  vest  in  the 
wife  a  separate  estate;  and  "  if  the  wife,  by  the  terms  of  the 
gift,  be  entitled  to  the  usufruct  in  the  property,  and  the  same 
comes  to  the  possession  of  the  husband,  the  wife's  interest, 
whether  for  years,  for  life,  or  in  fee,  may  be  sold  under  execu- 
tion at  law  against  him/'  This  language  merely  declares  the 
old  rule  on  this  subject,  and  the  case  comes  very  far  short  of 
deciding  that  the  reversionary  interest  of  the  wife  in  personal 
property,  or  an  estate  limited  to  her  upon  a  condition  which 
could  not  take  effect  until  the  death  of  the  husband,  was  sub- 
ject to  sale  for  the  debts  of  the  husband. 

It  is  true,  that,  by  the  rules  of  the  common  law,  the  rights 
of  the  wife  were  so  completely  merged  in  the  husband  that  he 
became  the  owner  of  all  the  personal  property  she  had  at  the 
date  of  the  marriage,  or  subsequently  acquired,  and  also  of  such 
choses  in  action  belonging  to  her  as  he  might  have  reduced  to 
possession;  but,  in  regard  to  such  choses  in  action  as  were  not 
reduced  to  possession,  the  same  survived  to  the  wife.  Now,  in 
regard  to  estates  granted  to  the  wife  upon  a  contingency  that 
could  not  happen  during  the  life-time  of  the  husband,  it  is 
clear,  inasmuch  as  no  title  or  estate  could  Test  in  the  wife  until 
his  decease,  that  she  had  no  property  or  right  in  action  capable 
of  being  reduced  to  possession  by  him,  and  that  he  could  not, 
therefore,  have  any  interest  or  property  in  such  contingent 
estates  which  his  creditors  could  reach.  Certainly  no  legal 
estate  could  vest  in  him  in  right  of  his  wife,  inasmuch  as  none 
could  vest  in  her  until  the  happening  of  a  contingency,  which 
could  not  take  place  until  after  or  at  the  period  of  his  decease. 

A  distinguished  law-writer  has  remarked,  in  relation  to  the 
wife's  right  of  survivorship  in  reversionary  estates,  that  "  all  the 
decisions  deny  the  absolute  power  of  the  huuband  to  bar  the 
rights  of  the  wife  by  an  assignment  for  valuable  consideration;" 
and  in  many  of  the  decisions,  his  power  to  do  so,  even  with  the 
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oozuBent  of  the  wife,  has  been  denied:  Clan<^  on  Husband  and 
Wife,  144-146. 

If  the  husband,  without  the  consent  of  the  wife,  could  not 
dispose  of  her  interests  in  reversion,  so  as  to  bar  her  right  of 
sorviyorship,  a  fortiori  a  creditor  of  the  husband,  by  means  of 
a  forced  sale  at  execution,  could  not  acquire  any  other  right  or 
interest  than  a  Yoluntaiy  sale  by  the  husband  would  convey. 

These  cases  seem  to  be  based  upon  the  principle,  that  until 
these  estates  in  reversion  vested  in  the  wife  there  was  no  interest 
or  property  therein  capable  of  being  reduced  into  possesion  by 
the  husband;  and  that  unless  he  could  reduce  them  into  posses- 
sion, he  could  do  no  act,  without  consent  of  the  wife,  which 
would  bar  her  right  by  survivorship.  Upon  this  point,  the  case 
of  EoTMby  V.  Lee,  2  Madd.  16,  the  decision  of  the  master  of  the 
rolls  will  be  found  conclusive,  and  his  reasoning  clear  and  satis* 
factory.  In  that  case  the  husband  and  wife  made  an  assign- 
ment of  the  wife's  reversionaiy  interest  in  some  government 
stock.  After  the  death  of  the  husband  and  of  the  person  on 
whose  death  the  wife  was  to  take,  the  wife  claimed  the  stocks  as 
survivor  against  the  assignee  of  her  husband  and  herself;  and  it 
was  held  she  was  entitled  to  recover,  because  she  had  not  such  an 
interest  in  the  stocks  as  could  have  been  reduced  into  possession, 
and  therefore,  not  such  an  interest  or  estate  as  could  be  as- 
signed by  the  husband  so  as  to  bar  her  right. 

The  principle  decided  there  is  fully  applicable  to  the  case  at 
bar.  For,  while  it  is  true  that  in  the  case  cited  the  interest  of 
the  wife  was  a  reversion  in  choses  in  action,  and  in  the  case 
before  us  it  is  an  estate  in  a  slave,  yet  it  is  an  estate  dependent 
on  a  condition  which  can  noft  take  place  till  the  death  of  the 
husband,  and  therefore,  a  right  or  interest  which  it  is  impossi- 
ble that  he  could  reduce  to  possession. 

But  if  it  were  conceded  that  the  husband  had  acquired  a  title 
by  virtue  of  his  marital  rights,  which  he  could  sell  and  dispose 
of,  it  does  not  follow  that  it  is  such  an  estate  as  could  be  sold 
by  virtue  of  an  execution  at  law  against  him.  Indeed,  we  in- 
cline veiy  much  to  the  opinion  that  it  could  not.  In  Tennessee, 
where  this  question  has  arisen,  it  has  been  held  that  '*  a  remain- 
der in  slaves  can  not  be  levied  on  and  sold  by  execution  at  law:" 
Allen  V.  Scurry,  1  Yerg.  36  [24  Am.  Dec.  436].  In  that  case 
the  court  said:  "  The  remainder  or  reversion  of  a  live  chattel  is 
a  pure  contingency,  a  bare  possibility  whether  it  will  ever  exist 
or  not.  On  the  part  of  the  purchaser  it  is  a  perfect  hazard;  the 
thing  acquired  may  be  of  some  value,  or  it  may  be  of  none;  and 
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a  Bale  under  such  circumBtances  would  be  a  gaming  transactioiA, 
8abYei*sive  of  good  morals,  ruinous  in  its  consequences,  and  in- 
jurious to  the  rights  of  other  creditors,  by  the  sacrifice  of  thai 
fund,  which,  in  proper  time,  might  be  competent  to  the  satis- 
faction of  all  their  claims;"  and  hence  the  court  concludes  that 
a  remainder  in  a  slave,  being  a  mere  contingent  or  possible  estate, 
incapable  of  seizure  by  the  sheriff,  and  in  this  respect,  like  a 
chose  in  action,  is  not  subject  to  sale  by  execution,  according  to 
the  principles  of  the  common  law. 

If  the  principle  of  this  decision  be  applied  to  the  case  before 
us,  it  is  obyious  that  any  estate  or  interest  which  the  husband 
could  have  in  the  remainder,  limited  to  his  wife  and  dependent 
upon  her  survivorship,  was  entirely  uncertain  and  contingent, 
a  bare  possibility,  which  might  or  might  not  be  fixed  at  a  future 
day,  an  incorporeal  and  intangible  estate,  incapable  of  seizure 
by  the  sheriff,  and  therefore,  by  the  rules  of  the  common  law, 
not  a  subject  of  levy  and  sale.  We  see  no  error  in  the  judgment 
below. 

Let  the  judgment  be  affirmed. 

Right  of  Husband  ovsb  Wife's  Pbofxbtt:  See  Burleigh  v.  Oqfin^  6S 
Am.  Dec.  236;  Howard  v.  Iforth^  51  Id.  760;  Bamea  v.  SwmBf  40  Id.  435; 
Leakey  v.  Maupin^  47  Id.  120. 

Liability  to  Execution  ob  Attachment  of  Wife's  Pbofebtt  for 
Husband's  Debts:  See  Howard  v.  Norths  51  Am.  Deo.  769;  Arrington  v. 
Bcreute,  49  Id.  408;  Smith  v.  Poythress,  48  Id.  176;  Flory  v.  Becker,  45  Id. 
610;  Jaeieon  v.  MeAUley,  40  Id.  620;  note  to  CopUnger  v.  Stdlivan,  37  Id.  581. 

Right  of  Pubchaseb  at  Execution  Sale  of  Wife's  Pbofebtt  for 
Husband's  Debts:  See  Bttsh  v.  Bush^  51  Am.  Deo.  675;  Weeh  v.  Haa§^  39 
Id.  39. 

Law  OovERNiNa  Wilus:  See  Mahomeit  v.  Hooe^  48  Am.  Deo.  706. 

CONVETANCE  FOR  MUTUAL  SUPPORT  OF  HuSBAND  AND  WiFE,  and  tO  mu- 

vivor,  rights  of  hnsband  under  and  liability  of  property  to  sale  on  ezeontioa: 
See  Mom§  v.  MeCaU,  46  Am.  Deo.  272. 


Bland  t;.  Mukoasteb. 

[94  liiHiauFn,  62.] 

Order  of  Probate  Coitrt  Ck>NFiRMiNo  Executors'  Sale  most  be  treated 
as  final  and  oonclnsive  nntil  reversed  or  vacated. 

Failure  of  Executors  to  Give  Noticb  of  Sale  prescribed  by  the  stat* 
ate  does  not  render  the  sale  void. 

Purchase  bt  Executor  on  Sale  of  Testator's  Propertt  is  Voidabij^ 
bot  not  void;  the  sale  can  be  set  aside  at  the  suit  of  a  creditor  only  upon 
his  showing  that  it  was  not  fairly  made,  and  that  without  a  resale,  th« 
estate  wonld  be  insafficient  to  pay  the  debts  existing  against  it. 
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Pdscbasb  bt  ExaouTOR  ov  Salb  of  Tbstator's  Pbofebtt  is  Valip 
AITXB  GoMTiBMATiON  by  the  probate  court,  until  the  order  of  oonfiniui- 
tkm  is  in  a  proper  nuurner  vacated,  and  thia  can  not  be  done  in  a  collat- 
eral proceeding  in  the  circuit  court  except  for  fraud  in  procuring  tho 
order. 

Ebbob  from  the  Claiborne  oounigr  dronit  court.  The  ojnmon 
states  the  case. 

J,  B,  Coleman  and  Oeorge  Terger,  for  the  plaintiff  in  error. 

ff.  T.  Mett,  contra. 

By  Court,  Fisheb,  J.  This  was  an  issue  in  the  drcnit  court 
of  Claiborne  county  between  M.  W.  Bland  and  wife,  as  claim- 
ants, and  C.  W.  Muncaster,  plaintiff  in  execution,  to  try  the 
right  of  property  to  certain  slaves  levied  on  by  the  sheriff  of  said 
county,  by  virtue  of  an  execution  emanating  upon  a  judgment 
rendered  in  said  court  on  the  twenty-ninth  of  November,  1841, 
for  one  thousand  nine  hundred  and  one  dollars  and  thirty  cents, 
against  Passmore  Hoopes  and  Stephen  Douglass,  as  executors, 
and  Emeline  Douglass,  as  executrix,  of  the  last  will  and  testa- 
ment of  James  S.  Douglass,  deceased.  The  execution  appears 
to  have  issued  on  the  nineteenth  of  February,  1846,  and  was  a 
few  days  thereafter  levied  upon  eight  slaves  as  the  property  of 
the  testator,  which  were  claimed  by  the  plaintiffs  in  error  as  the 
property  of  Mi*s.  Bland. 

It  appears  from  the  bill  of  exceptions  that  on  the  twenty-fifth 
of  February,  1840,  the  executors  obtained  an  order  from  the 
probate  court  of  said  county,  authorizing  them  to  sell  all  the 
personal  estate  of  the  testator;  that  by  virtue  of  this  order  the 
executors,  Hoopes  and  Douglass,  on  the  twentieth  of  March, 
1840,  made  a  sale  of  said  estate,  when  Mrs.  Douglass,  now  Mrs. 
Bland,  became  the  purchaser  thereof,  at  the  sum  of  thirty-three 
thousand  two  hundred  and  forty  dollars  and  fifty  cents.  An 
account  of  the  sale  was  made  to  the  March  term,  1840,  of  the 
probate  court  of  said  county,  and  in  all  things  confirmed. 

It  also  appears  by  the  proof  in  the  record  that  Mrs.  Douglass 
resigned  her  letters  testamentary  on  the  day  the  order  of  sale 
was  granted;  but  there  is  nothing  in  the  record  showing  that 
she  had  previously  given  the  notice  of  her  intention  to  resign  as 
required  by  the  statute. 

This  state  of  facts  presents  two  questions  for  our  considera- 
tion: 1.  Whether  the  failure  to  give  thirty  days'  notice  of  the 
time  and  place  of  the  sale  rendered  it  void;  and,  2.  Whether  the 
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poxcfaam  by  Mrs.  Bland  was  void  or  yoidaUe,  admittiiig  the 
order  of  the  court,  showing  her  resignation  to  be  inyalid. 

As  to  the  first  question,  it  would  perhajm  be  sufficient  to 
state  that  the  order  of  the  probate  court,  confirming  the  sale, 
must  be  treated  as  final  and  conclusive  until  rerersed,  unless 
the  same  be  vacated,  for  fraud  or  other  matter,  which  would 
render  it  void.  Our  investigation  of  this  part  of  the  case  will 
first  be  directed  to  the  return  of  the  sale  and  the  record  of  the 
court  confirming  it.  The  fact  clearly  appears,  from  the  record 
of  the  probate  court,  that  the  sale  was  made  in  less  than  thir<j 
days  after  the  order  of  the  court  was  obtained  by  the  executors. 
The  question,  therefore,  presents  itself,  whether  the  sale  was 
void,  or  merely  voidable.  If  void,  then  no  doubt  can  be  enter- 
tained as  to  the  correctness  of  the  verdict  and  judgment  in  the 
court  below.  If  merely  voidable,  however,  then  vexy  different 
questions  arise  for  investigation.  We  will  therefore  proceed 
to  examine  the  first  branch  of  the  question  whether  the  sale  was 
void. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  in  execu- 
tion that  the  executors  in  making  the  sale  merely  executed  a 
power  conferred  upon  them  by  the  order  of  the  probate  court, 
and  that  the  time  for  the  execution  of  the  power  did  not  arise 
till  the  expiration  of  thirty  days  from  the  order  authorizing  the 
sale.  It  is  not  necessary  that  we  should  decide  this  point,  or 
notice  it,  otherwise  than  as  it  connects  itself  with  a  fair  construc- 
tion of  the  statute  on  this  subject.  "  It  is  a  general  rule  of  law 
and  equity  that  an  executor  or  an  administrator  has  an  absolute 
power  of  disposal  over  the  whole  personal  effects  of  the  testator 
or  intestate,"  **  the  executor  or  administrator  having  the  same 
property  in  the  personal  effects  of  the  deceased  as  he  had  when 
living:"  Lomax  on  Executors,  344.  From  this  authority  it 
will  be  seen  that  our  statute  to  some  extent  confiicts  with  the 
common  law,  and  for  this  reason  must  receive  a  strict  construc- 
tion. It  can  not,  however,  be  contended  that  it  does  anything 
more  than  restrict  the  executor  or  administrator  in  the  exercise 
of  a  power  which  he  possessed  without  restriction  by  the  com- 
mon law. 

The  policy  of  our  law  is  to  give  to  the  distributee  the  specific 
property  left  by  the  deceased.  To  protect  the  rights  of  this 
class  of  persons,  the  restrictions  were  imposed  by  the  statute 
on  the  powers  of  executors  and  administrators  in  selling  estates 
under  their  charge.  The  propriety  or  necessity  of  a  sale  must 
be  submitted  to  the  probate  court,  whose  province  it  is  to  de» 
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iermine  the  questions  presented  by  the  executor  or  administm* 
tor.  As  a  general  rule,  a  sale  is  made  for  the  purpose  of  con- 
verting the  property  into  money,  to  pay  the  debts  of  the 
deceased.  And  here  we  will  remark,  that  it  is  proper  to  keep 
in  view  the  distinction  between  the  rights  of  the  creditors  of  an 
estate  and  those  interested  in  the  distribution  of  the  property, 
which  the  former  can  only  ask  to  have  conyerted  into  monqr 
for  the  purpose  of  satisfying  their  demands. 

The  section  of  the  statute  bearing  on  this  question  is  in  these 
words:  "  It  shall  be  the  duly  of  the  executor  or  administrator 
to  apply  to  the  orphans'  court  of  the  proper  counfy  for  an  order 
of  sale;  and  upon  obtaining  the  same,  to  advertise  the  time  and 
place  of  such  sale,"  etc.,  ''at  least  thiriy  days,"  etc.:  Hutch. 
<7ode,  p.  669,  670.  The  section  further  provides,  that  when  it 
Bha31  be  necessary  to  sell  the  whole  or  any  part  of  the  estate, 
the  application  shaU  be  madie  as  above  quoted.  Here  the  ques- 
tion may  be  asked,  "When  is  it  necessary  for  the  executor  or 
administrator  to  sell  the  whole  or  part  of  the  estate?  The 
answer  is,  "When  the  demands  of  creditors  shall  require  it. .  The 
court,  therefore,  in  ordering  a  sale,  to  some  extent  pronounces 
a  judgment  in  favor  of  the  creditors,  and  against  those  inter- 
•ested  in  the  distribution.  It  would,  therefore,  seem  that  cred- 
itors who  are  benefited  by  the  judgment  should  not  complain 
of  it,  but  only  those  against  whom  it  may  operate  prejudicially. 
But  no  question  is  raised  as  to  sufficiency  of  the  order  of 
the  court,  but  only  as  to  the  action  of  the  executors  under  it. 
Our  remarks,  however,  will  be  found  to  apply  as  well  to  the 
•execution  of  the  order  as  to  the  order  itself;  because,  if  made 
for  the  benefit  of  creditors,  it  must  also  be  executed  for  their 
benefit.  And  this  brings  us  to  the  important  question,  to  wit, 
the  failure  to  give  the  thirty  days'  notice  of  the  time  and  place 
of  the  sale.  The  statute  already  quoted  says  that  it  shall  be 
the  dntj  of  the  executor  or  administrator  to  obtain  the  order  of 
the  orphans'  court,  and  to  give  thirty  days'  notice  of  the  sale, 
etc. 

We  will  next  cite  the  statute  regulating  sales  by  sheriiSs, 
which  has  received  the  adjudication  of  this  court.  It  is  in  these 
words:  "And  the  sheriff  or  other  officer  shall  give,  in  the  case 
of  personal  property,  at  least  ten  days'  public  notice,  and  in 
case  of  lands  at  least  thiity  days,"  etc. :  Hutch.  Code,  902,  sec. 
22.  The  language  of  these  statutes  is,  in  meaning,  the  same. 
In  the  case  of  Mnor  v.  The  Selectmen  of  NcUcJieg,  4  Smed.  &  M. 
-619  [43  Am.  Dec.  488],  this  court  held  that  a  failure  to  adver- 
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tise  land,  or  to  give  the  notice  required  by  the  stahtte,  did  not 
vitiate  the  sale  made  by  the  sheriff.  The  language  of  the  two 
Btatates  being  almost  identical^  and  certainly  the  same  in  mean- 
ing, a  constmction  of  one  must  necessarily  be  a  construction  of 
the  other.  Both  the  sheriff  and  the  executor  or  administrator 
must  conform  to  the  requirements  of  the  law,  as  to  the  mode  of 
selling  property  in  their  official  character  by  public  sale;  whether 
a  sale  thus  made  will  be  upheld  must,  of  course,  depend  upon 
the  circumstances  surrounding  it.  It  may  certainly  be  fair,  and 
the  property  bring  a  full  price  upon  even  less  notice  than  thai 
required  by  a  sheriff  on  a  sale  of  personal  property.  If  the 
failure  to  give  the  notice  in  the  mode  pointed  out  by  law  renders 
the  sale  void,  then  the  notice  is  a  condition  precedent  to  the 
sale,  and  constitutes  an  important  link  in  the  purchaser's  claim 
of  title.  This  rule  would  not  only  be  inoonTenient  in  its  opera* 
tion,  but  would  deter  persons  from  purchasing  property  at 
public  sales,  as  but  few  could  ever  certainly  know  that  notice 
conforming  to  the  letter  of  the  law  had  been  given.  We  are 
therefore  of  opinion  that  the  failure  to  give  the  notice  did 
not  render  the  sale  void;  and  if  voidable,  the  plaintiff  in  ex- 
ecution having  no  ultimate  right  in  the  property,  but  only  in 
a  fair  conversion  of  it,  must  show  that  this  conversion  was  not 
fairly  made;  or  an  injury  which  will  be  sustained  by  him  if  the 
sale  is  permitted  to  stand.  For  it  may  be  true  that  the  legatee 
or  distributee  can  avoid  the  sale,  but  it  does  not  follow  that  the 
creditor  can  do  so.  The  property  has  already  been  converted 
for  the  benefit  of  the  creditor,  in  a  manner  apparently  legal, 
and  at  the  same  time  beneficial  to  the  interest  of  distributees, 
by  a  public  sale  and  on  a  credit.  To  grant  the  demand  of  the 
creditor  in  this  case,  one  of  these  advantages,  a  sale  on  a  credit^ 
would  be  lost  to  the  distributee,  for  whose  benefit  we  have 
already  seen  the  statute  requiring  an  order  of  the  orphans^ 
court  before  a  sale  was  enacted. 

We  deem  it  unnecessary  to  decide  the  other  question  made  a» 
to  the  validity  of  the  resignation  of  Mrs.  Douglass,  of  her  letters 
testamentary,  as  it  relates  entirely  to  her  power  to  purchase  at 
the  sale  of  her  testator's  estate.  If  she  possessed  no  power  to 
purchase,  it  is  very  clear  that  she  acquired  no  title  to  the  slaves, 
in  controversy.  But  we  are  of  opinion  that  her  purchase  waa 
not  void,  but  only  voidable.  Under  this  view  of  the  question, 
the  sale  could  only  be  set  aside  at  the  suit  of  a  creditor  upon 
his  showing  that  it  was  not  fairly  made;  and  that  without  a 
resale  the  estate  would  be  insufficient  to  pay  the  debts  existing 
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agaiiuit  it,  and  this  upon  the  plain  principle  that  a  party  can 
never  invoke  the  aid  of  a  court  of  justice  except  to  place  him  in 
the  possession  or  enjoyment  of  a  right  withheld  by  the  adverse 
party.  If  the  proceeds  of  the  sale  are  sufficient  to  pay  the  debts 
of  the  estate,  then  creditors  have  no  right  to  question  its 
validity,  as  there  has  been  an  act  of  administration  in  discharge 
of  the  first  duly  required  of  the  executors,  viz.,  to  pay  the  debts 
of  the  deceased. 

We  have  said  that  Mrs.  Douglass'  purchase  was  not  void,  but 
only  voidable.  As  this  is  a  new  question  in  this  court,  we  will 
cite  some  of  the  authorities  on  this  point.  In  the  case  of  Bainen 
V.  McGee,  1  Smed.  &  M.  218,  this  court  said:  "It  is  conceded 
in  argument,  that  the  purchase  of  property  by  an  administrator 
at  his  own  sale  is  voidable  for  purposes  of  justice.  This  admis- 
sion is  certainly  not  repugnant  to  law,  and  goes  far  enough  for 
the  present  case.  Whether  we  would  go  further,  and  pronounce 
mch  a  purchase  void,  we  leave  to  be  determined  when  it  be- 
comes necessary  to  pronounce  an  opinion/' 

In  the  case  of  Den  v.  MoKnigki,  6  Halst.  886,  the  court  said^ 
in  speaking  of  such  purchasers,  "  that  the  expression  used  by 
the  court  in  Den  v.  Wrighi,  2  Id.  176  [11  Am.  Dec.  146],  that 
mch  sales  and  conveyances  are  void,  is  too  strong.  They  axe 
▼oidable,  not  void.  They  may  be  avoided  by  the  ce^uis  que  iruM 
or  their  heirs.  Strangers  or  third  persons  can  not  impeach  or 
question  them.*'  The  same  principle  was  recognized  in  the  case 
of  LUchfield  v.  Cudtoorlhg  16  Pick.  81,  where  the  court  said 
**  that  trustees  of  every  description,  who  have  power,  to  sell,  can 
never,  by  direct  or  indirect  means,  become  the  purchasers  of 
trust  property.  But  this  principle  does  not  render  the  sale  ab- 
solutely void.  Strangers  to  the  property  can  not  call  it  in 
question.  It  is  voidable.''  Other  authorities  to  sustain  this 
principle  might  be  cited;  but  we  deem  it  unnecessary  to  do  so, 
as  we  believe  but  few  can  be  produced  on  the  other  side  of  the 
question. 

We  have  examined  the  only  important  questions,  the  validity 
of  the  sale,  and  Mrs.  Douglass'  power  to  purchase,  without  any 
special  reference  to  the  instructions  of  the  court  to  the  jury  on  the 
several  questions  made  in  the  court  below.  It  will,  however,  bo 
seen  that  the  sale  not  being  void,  after  its  confirmation  by  the  pro- 
bate court,  must  be  treated  as  valid  till  the  order  of  confirma- 
tion shall,  in  the  proper  manner,  be  vacated.  This,  of  course, 
can  not  be  done  by  a  collateral  proceeding  in  the  circuit  court, 
except  for  fraud  in  procuring  the  order. 
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We  give  no  opinion  as  to  the  statute  of  limitations  constitut- 
ing a  bar  to  the  remedy  of  the  plaintiff  in  execution  in  this  case, 
as  the  merits  of  the  controyersy  appear  to  be  inyolyed  in  the 
points  decided. 

Judgment  reyersed,  and  venire  de  novo  awarded. 

PB0GXiDi5a8  OF  Pbobats  Ooubts,  GoNOLoaiyxNBS  OF:  See  Bordm  r. 
fitafe,  64  Am.  Deo.  217;  Cos  v.  DavU,  52ld.  199,  and  note;  XyncA  t.  Bweter, 
01  Id.  735;  McDade  v.  Bwreh,  60  Id.  407;  SlaUer  ▼.  COover.  48  Id.  11& 

PUBOBASB  BT  Admhiistbatob  AT  HIS  OwK  Saue,  Vauditt  OF:  See 
PamocVi  Appeal^  63  Am.  Deo.  661,  and  note;  Wcriky  ▼.  Jokuon^  02  Id. 
899;  MusBelman  v.  JSshleman^  51  Id.  493,  and  note. 

Statutbs  Authobiziko  Exboutobs  to  Sbll  MC78T  BB  StbidxiiT  Ocm- 
PUBD  WITH:  Warthif  v.  Johnson,  52  Am.  Deo.  390,  and  eaaea  cited  la  notof 
6Uven$on  ▼.  MeRtary,  61  Id.  102,  and  note. 


GouLTEB  V,  Robertson. 

[24  Miunnpn.  978.] 

Upon  Dbath  of  Cobpobation,  all  its  real  estate  reverts  by  the  commoa 
law  to  the  original  grantor  or  his  heirs;  the  debts  dae  to  and  firam  the 
oorporation  are  all  extinguished,  and  all  the  personal  estate  of  the  oor« 
poration  vests  in  the  crown,  and  with  us,  in  the  people. 

Act  of  Lbgislaturb  Pabsbd  Subsbqubkt  to  Jodgmxmt  of  Fobibitubb 
OF  Ck)BPOBATiOK  Can  not  divest  the  powers  of  a  trustee  appointed  by  the 
court,  nor  the  rights  of  creditors. 

Stockholdxb  is  not  Gbbditob  of  Cobpobation. 

CoNsiDEBATioNs  OF  PoLiCT  IN  CoNSTBUGTiON  OF  Statutu  are  entitled  to 
weight  only  in  oases  of  doubtful  interpretation,  and  where  the  intention 
of  the  legislature  appears  to  be  opposed  to  the  literal  import  of  the 
language  of  the  act. 

Dbbtb  Dub  Cobpobation  abb  not  Kbft  Auvb  fob  Bbnbfit  of  Stook* 
HOLDBBS,  under  the  statute  passed  the  twentieth  of  July,  1843,  and  they 
have  no  right  to  the  surplus;  their  rights  are  left  as  they  were  at  the 
common  law;  this  act  was  for  the  benefit  of  the  creditors  of  the  oorpora- 
tion merely. 

On  Judgubnt  of  FoBFEiTirBB  AGAIN8T  Bank,  All  Asseis,  consisting 
of  credits  or  debts  due  to  it,  chattels,  and  real  estate,  become  a  trust 
fund  for  the  sole  purpose  of  paying  the  debts  due  by  the  bank  at  the 
time  of  its  dissolution. 

POWEBS  OF    TbITBTEB  APPOINTED  ON    JUDGMENT    OF    DISSOLUTION  AGAINST 

Bank  under  the  act  of  the  twentieth  of  July,  1843,  are  terminated  when 
he  has  paid  off  and  discharged  the  whole  of  the  debts  of  the  bank,  and  he 
can  not  sue  for  and  recover  the  debts  which  were  due  to  it,  and  which 
were  still  outstanding  and  unpaid. 
tN  All  Cases  whebe  It  is  Doubtful  What  Estates  Trustees  Have, 
they  are  presumed  to  take  an  estate  large  enough  to  enable  them  to 
accomplish  the  purposes  of  the  trust;  but  the  trustee  will  never  by  con- 
struction be  held  to  take  a  greater  estate  than  the  nature  of  the  trust 
demands. 
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Bxsuimso  TBI78T  18  90T  Grxatvd  in  Fatob  of  Stockholbsbs  of  bank 
on  a  judgment  of  foiMtare  agidnst  it,  In  the  raipliis  of  the  fnnde  after 
the  peymeDt  of  the  debto,  as  the  righti  of  the  etookholden  do  not  eor- 
Tire  the  f on  eitoie. 

Tbust  Ebtatv,  Gnrsii  fo&  Spacmo  Pubpobi^  Ooimin; v  at  Law  for  to 
long  a  period  only  as  is  neoenary  to  efibot  the  porpoeee  of  the  tmat. 

Quwmov  WHXTHXB  DxBTS  OF  Banx  hatc  not  been  Paid  and  I>i8- 
GHABOBD  ii  one  which  a  jury  oonld  readily  comprehend  and  Batiabuy 
torily  deddcy  in  an  action  bronght  by  a  tnistee  appointed  on  a  jndgmeni 
of  f orfeitora  against  a  bank  against  a  debtor  of  the  bank. 

CnouiT  OouBT  HAS  Ampub  JuBisDicnoN  TO  Skttlb  AfloouNT  OF  TsuBm 
appointed  on  a  judgment  of  forfeitare  against  a  bank. 

Ebbob.    The  opinion  states  the  case. 

A.  H.  Handy t  8.  8.  Boyd,  J.  Winchegter,  and  Oeorge  OaOunm^ 
tor  the  appellant. 

J.  T.  IfcMurran,  Oeorge  8.  Terger,  21  0.  Tapper,  and  Chorgm 
L.  Potter,  contra. 

By  Coxxrt,  Sioth,  0.  J.  A  judgment  of  forfeitare  was  pro* 
noiinced  against  the  Lite  Ck>mmercnal  Bank  of  Natchez  upon  an 
information  in  the  nature  of  a  quo  warranto,  instituted  under 
the  proTisions  of  the  statute  regulating  the  mode  of  proceeding 
againBt  incorporated  banks  for  a  yiolation  of  their  charters. 

William  Bobertson  was  appointed  trustee,  and  as  such 
brought  suit  against  the  plaintiffs  in  error,  on  a  note  'JuAe  by 
their  testator,  which  was  the  property  of  the  dissolT0^4  corpora- 
tion, at  the  time  when  the  judgment  of  forfeiture  v/t^  rendered. 

The  demurrer  to  the  second  and  third  pleas  of  the  defendants 
in  the  court  below  presents  the  questions  which  it  becomes  our 
duty  to  investigate.  For  the  present,  we  wiU  <jflrect  our  atten- 
tion to  that  which  arises  on  the  demurrer  io  the  second  plea. 
In  its  general  form,  the  question  Hxiry  raised  is  this:  Had 
Bobertson,  the  trustee,  title  to  sue?  Ojuld  he  maintain  an 
action  on  the  note? 

In  the  discussion  of  this  'psc^MOA,  two  points  of  inquiry 
naturally  suggest  themselves:  1 .  Yi  hether  a  full  payment  of  the 
debts  due  by  the  bank,  at  the  dato  of  its  dissolution,  or  the  col- 
lection from  the  assets  of  an  amount  of  money  sufficient  for  that 
purpose  by  the  trustee,  was  a  full  and  complete  execution  of  his 
trust,  whereby  he  became  /wnctTis  officio;  2.  Whether  the  trusts 
which  had  vested  in  Bobertson  were,  in  reality,  terminated  by 
the  payment  of  the  whole  of  the  debts  of  the  bank,  or  by  the 
collection  of  funds  by  him  sufficient  for  that  purpose,  such  mat- 
ter constituted  the  basis  of  a  valid  defense,  of  which  the  defend- 
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ants  below  had  a  right  to  avail  themfielyeB  in  bar  of  a  re- 
covery? 

1.  The  e£Eect8  or  consequences  at  common  law  of  a  judgment 
of  forfeiture,  rendered  against  a  corporation,  have  becoi  materi- 
ally modified  by  the  legislation  of  this  state.  Hence,  to  enable 
us  to  respond  to  the  first  inquiry  a  distinct  perception,  as  well 
of  the  consequences  which  followed  at  common  law  upon  a 
judgment  of  forfeiture  against  a  corporation,  as  of  the  changes 
produced  by  the  statutes  of  our  own  state,  is  essential. 

The  elementary  books  and  the  numerous  cases  decided  are 
uniform  in  their  language  in  regard  to  the  consequences  result- 
ing from  the  dissolution  of  a  corporation.  They  held  that  upon 
the  death  of  a  corporation,  all  its  real  estate  remaining  unsold 
reverts  back  to  the  original  grantor  and  his  heirs.  The  debts 
due  to  and  from  the  corporation  are  all  extinguished.  Neither 
the  stockholders,  nor  the  directors,  nor  trustees  of  the  corpora- 
tion, can  recover  those  debts,  or  be  chargeable  with  them  in 
their  natural  character.  All  the  personal  estate  of  the  corpora- 
tion vests  in  the  crown,  vnth  us  in  the  people  of  the  state,  as 
succeeding,  in  this  respect,  to  the  rights  and  prerogatives  of  the 
king:  Co.  lit.  13  b;  1  Bla.  Com.  4M;  Angell  &  Ames  on  Corp. 
518;  Mayor  etc.  of  Colchester  Y.8eaber,SB\irr.lS68;  Commercial 
Bank  v.  Lockwood,  2  Harr.  (Del.)  8;  SUde  Bank  v.  State,  1  Blackf. 
283  [12  Am.  Dec.  234];  Fox  v.  Borah,  1  lied.  Eq.  858  [86  Am. 
Dec.  48];  2  Kent's  Com.  809. 

This  we  understand  to  be  the  settied  doctrine  of  this  court 
It  was  said  by  the  late  learned  chief  justice,  in  delivering  the 
opinion  of  the  court,  in  the  case  of  the  Commercial  Bank  oj 
Natchez  v.  Chambers,  8  Smed.  &  M.  9,  it  has  been  urged  ''in 
argument  with  much  plausibility,  that  even  vnthoiit  the  inter- 
position of  the  legislature,  the  debts  due  to  and  from  the  bank 
would  have  survived  its  dissolution;  that  these  commercial  cor- 
porations should  be  regarded  as  partnerships,  and  the  fund  or 
property  owned  by  them  a  trust  fund  which  equity  would  ap- 
propriate to  the  payment  of  their  debts.  The  current  of  decis- 
ions seems  to  have  faQen  into  a  different  channel,  and  it  may 
ndw  be  regarded  as  the  settied  doctrine,  that  on  the  dissolution 
of  a  banking  corporation,  the  debts  due  to  and  from  it  are  ex- 
tinguished; not  by  an  implied  condition  in  the  contract,  but 
from  necessity,  because  there  is  no  person  in  whose  favor  or 
against  whom  they  can  be  enforced." 

Following  the  suggestion  to  which  the  remarks  above  quoted 
are  a  reply,  counsel  upon  the  argument  of  this  cause  assumed. 
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and  have  sustained  the  assumption  with  great  ingenuity,  that 
the  obligation  of  contracts  entered  into  by  a  corporation  doea 
not  cease  upon  its  dissolution,  but  continues  unimpaired.  And 
the  reason  assigned  why  they  can  not  be  enforced  is  this,  there 
is  no  person  appointed  in  whom  the  legal  title  vests.  In  other 
words,  that  the  contracts  continue  in  force,  but  the  remedy  has 
been  lost  by  the  dissolution  of  the  corporation. 

We  do  not  assent  to  the  proposition,  and  belieye  it  to  be  un- 
snstained  by  authority.  There  is  an  obvious  distinction  between 
mere  credits  or  debts  due  by  contract  unaccompanied  with  a 
lien  upon  property,  either  general  or  special,  and  real  estate,  and 
goods  and  chattels.  The  latter  are  matters  of  substance. 
They  have  not  merely  an  ideal  being,  but  an  actual  existence; 
hence  they  may  subsist  independent  of  any  ownership,  either 
in  being  or  ezi>ectancy.  As  it  is  not  essential  to  their  existence 
that  there  should  be  an  owner,  they  are  not  annihilated  by  the 
extinction  of  the  corporation  to  which  they  previously  be- 
longed,  but  pass  upon  its  dissolution  into  the  hands  of  those 
who  may  take  them.  ''As  they  retain  their  being  and  remain 
the  subjects  of  occupancy  and  possession,  the  grantor  of  the 
land  can  lay  hold  of  them,  and  the  state,  through  its  proper 
agent,  can  take  possession  of  the  goods  and  chattels  which  be- 
longed to  such  corporation.  But  such  is  not  the  condition  or 
character  of  debts  owing  to  such  corporation;  they  are  merely 
rights  which  rest  in  action — ^they  have  an  ideal  but  not  an 
actual  existence — ^they  are  neither  tangible  nor  the  subjects  of 
occupancy  or  possession:''  Commercial  Bank  v.  Lockwood,  2 
Harr.  (Del.)  13.  A  debtor  and  a  creditor  are  essential  to  the 
very  existence  of  a  debt.  There  can  be  neither  a  debt  nor  an 
obligation  without  there  be  in  actual  being  or  in  expectancy, 
with  a  legal  possibility  of  an  actual  existence,  a  person  by  whom 
the  debt  may  be  paid  or  the  duty  performed,  as  well  as  a  per- 
son who  may  receive  the  payment  of  the  debt,  or  accept  the 
performance  of  the  obligation.  Wherever,  therefore,  the  payor 
or  payee,  the  debtor  or  the  creditor,  or  the  person  by  whom  a 
duty  is  to  be  performed,  or  who  is  to  accept  the  thing  which  is 
to  be  done,  ceases  to  exist  without  a  representative,  or  the  legal 
possibility  of  a  representative,  the  debt  or  obligation  ceases  to 
exist,  and  the  obligation  of  payment  or  performance  is  forever 
at  an  end. 

The  case  above  referred  to,  of  the  Commercial  Bank  of  Natchez 
V.  Chambers,  8  Smed.  &  M.  9,  is  cited  to  show  that  the  obliga- 
tion of  the  contracts  of  a  dissolved  corporation  survives  its  dia» 
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eolution.  The  passage  quoted  from  the  opinion  in  that  case 
distinctlj  announces  tiie  principle  as  the  settled  doctrine  of  our 
courts,  that  the  debts  due  to  and  by  a  corporation  upon  its 
dissolution  are  extinguished.  Not  such  is  the  condition  of  a 
debt  where  the  debtor  and  creditor  surviye,  but  which  has  been 
barred  by  the  statute  of  limitations.  The  legal  remedy  has 
been  lost,  but  the  moral  right  to  demand  payment  and  the  obli- 
gation to  pay  remain.  If  the  eSeci  of  the  statute  of  limitations 
were  held  to  extinguish  the  right  as  well  as  to  bar  the  remedy, 
it  is  manifest  that  a  subsequent  promise  to  pay  the  debt  would 
be  void  for  want  of  consideration;  for  it  must  be  perfectly 
immaterial  whether,  if  a  right  or  debt  is  extinguished,  the  effect 
is  produced  by  a  statute  bar,  the  ciyil  or  natural  death  of  one 
of  the  parties  to  the  contract,  or  by  a  payment  itself. 

The  case  of  Mwmma  t.  The  Potomac  Company ^  8  Pet.  281,  has 
been  cited  for  the  same  purpose.  Mumma,  the  plaintiff  in  that 
case,  was  a  judgment  creditor  of  the  Potomac  Company,  and 
after  its  dissolution,  which  was  effected  by  a  surrender  of  its 
charter,  issued  out  a  writ  of  scire  facias  to  reyive  his  jadgment. 
The  questions  presented  by  the  record  in  that  case  were:  1. 
Whether  the  corporate  existence  of  the  company  was  not  de- 
stroyed, so  as  to  defeat  the  rights  and  remedies  of  its  creditors. 
2.  Whether  the  deed  of  surrender  did  not  violate  the  contracts 
of  the  company,  and  whether  the  legislative  acts  of  Virginia  and 
Maryland,  though  conj&rmed  by  the  act  of  congress,  were  not 
on  that  account  void.  Both  questions  were  decided  against 
Mumma,  and  Judge  Story,  who  delivered  the  opinion  of  the 
court,  in  discussing  the  second  point  says:  ''  The  obligation  of 
those  contracts  [the  contracts  of  the  defunct  corporation]  sur- 
vives, and  the  creditors  may  enforce  their  claims  against  any 
property  belonging  to  the  corporation  which  has  not  passed 
into  the  hands  of  bona  fide  purchasers,  but  is  still  held  in  trust 
for  the  company  or  the  stockholders  thereof,  at  the  time  of  its 
dissolution,  in  any  mode  permitted  by  the  local  laws."  This 
case  was  cited  in  the  opinion  of  this  court  in  NeviU  v.  The  Fori 
OiJbson  Bank,  6  Smed.  &,  M.  513,  and  appears  to  have  been  re- 
garded as  an  authority  in  support  of  the  position  that  the  obliga- 
tion of  contracts  entered  into  by  and  with  corporations  survives 
their  dissolution.  We  think  upon  examination  it  will  be  per- 
ceived that  the  import  of  the  decision  was  misunderstood,  and 
that  Judge  Story  yras  very  far  from  intending  to  intimate  that, 
according  to  the  common  law,  upon  the  dissolution  of  a  corpo« 
ration  the  debts  due  to  and  by  it  would  not  be  extinguished. 
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The  pleadings  in  that  case  showed  that  the  Potomac  Com- 
pany, in  pursuance  and  in  execution  of  the  provisions  of  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company,  chartered 
by  the  states  of  Maryland,  Yiiginia,  and  by  the  congress  of  the 
United  States,  had  conveyed  in  due  form  of  law  to  the  said 
company  all  of  its  property,  rights,  and  privileges  of  every 
description  whatever;   and  had  also,  in  due  form,  made   a 
surrender  of  its  charter;  which  transfer  and  surrender  was 
accepted  by  the  Chesapeake  and  Ohio  company.    The  acts  in- 
corporating this  latter  company  distinctly  show  that  the  assign- 
ment or  conveyance  was  for  the  benefit  of  its  creditors  and 
stockholders.    Upon  the  acceptance  of  the  transfer,  an  equita- 
ble lien  attached  to  the  property  assigned  in  the  hands  of  the 
Chesapeake  and  Ohio  Canal  Company  in  favor  of  the  cred- 
itors of  the  former  company;  whose  debts  or  claims  against 
it  were  thus  preserved  from  extinguishment  by  the  provisions 
of  the  acts  creating  the  charter  of  the  Chesapeake  and  Ohio 
Canal  Company,  and  providing  for  the  transfer.     Hence,  it 
was  very  prox>erly  said  by  the  distinguished  judge,  that  **  the 
creditors  of  the  Potomac  Company  might  enforce  their  claims 
against  any  property  belonging  to  the  corporation  which  had 
not  passed  into  the  hands  of  bona  Jide  purchasers;  but  was  still 
held  in  trust  for  the  company,  or  the  stockholders  thereof,  at 
the  time  of  its  dissolution,  in  any  mode  permitted  by  the  local 
law."    Besides,  the  twelfth  section  of  the  act  incorporating  the 
Chesapeake  and  Ohio  Canal  Company  makes  it  the  duiy  of  the 
president  and  directors  of  that  company,  so  long  as  there  shall 
be  and  remain  any  creditor  of  the  Potomac  company  who  shall 
not  have  vested  his  demand  against  the  same  in  the  stock  of  the 
Chesapeake  and  Ohio  Canal  Company  (which  the  act  enables 
him  to  do),  to  pay  such  creditor  or  creditors  annually  such  divi- 
dend or  proportion  of  the  net  amount  of  the  revenues  of  the 
Potomac  Company,  on  an  average  of  the  last  five  years  preced- 
ing the  organization  of  the  said  Chesapeake  and  Ohio  Canal 
Company,  as  the  demand  of  the  said  creditor  or  creditors  at 
that  time  may  bear  to  the  whole  debt  of  one  hundred  and  seventy- 
five  thousand  eight  hundred  dollars  [the  supposed  aggregate 
amount  of  the  debt  of  the  Potomac  Company]."    **  So  that," 
continues  the  judge,  "  here  is  provided  an  equitable  mode  of 
distributing  the  assets  of  the  company  among  its  creditors,  by 
an  apportionment  of  its  revenues,  in  the  only  mode  in  which  it 
could  be  practically  done  upon  its  dissolution/'    In  fact,  the 
legal  title  of  the  whole  property  of  the  Potomac  Company  vested 
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in  the  Ohesapeake  and  Ohio  Canal  Company,  upon  the  terms 
prescribed  by  the  charter,  who  held  it  in  trust  for  the  creditors 
and  stockholders,  whose  interests  were  looked  to  in  making  the 
arrangement.  The  case  was  not  materially  different  in  princi- 
ple from  an  ordinary  assignment  by  a  corporation  of  its  effects, 
for  the  payment  of  subsisting  debts  against  it,  and  when,  after 
the  assignment,  its  corporate  existence  was  terminated  by  either 
a  surrender,  a  judicial  forfeiture,  or  by  the  lapse  of  time. 

The  decision  in  the  case  of  Bleakney  t.  The  Farmers^  and  Me- 
chanics'  Bank  of  OreencasUe,  17  Serg.  &  R.  66  [17  Am.  Dec. 
635],  was  cited  and  relied  on  as  authority  upon  the  same  point. 
Upon  a  careful  examination,  we  have  been  unable  to  perceive 
its  application.  It  appears  that  the  bank  had  omitted  to  pay, 
as  required  by  law,  six  per  cent,  to  the  state  on  the  amount  of 
its  dividend  in  November,  1819. 

After  this  default,  the  bank  took  from  Bleakney  the  note  made 
by  him  and  on  which  the  suit  was  brought.  The  defense  was 
based  upon  the  alleged  dissolution  of  the  corporation,  as  having 
been  produced  by  the  failure  to  pay  the  six  per  cent,  upon  the 
amount  of  its  dividend.  It  was  admitted  that  the  failure  to  pay 
the  six  per  cent,  was  good  cause  of  forfeiture;  but  the  forfeiture 
had  not  been  judicially  declared.  No  proceeding  for  that  pur- 
pose had  ever  been  instituted  by  the  state;  on  the  contrary,  by 
by  an  act  of  legislation  the  consequences  of  a  forfeiture  were 
in  part  waived,  and  the  bank  permitted  to  sue  for  and  collect 
the  debts  to  it.  It  is  true  the  act  was  passed  after  the  cause  of 
forfeiture  had  arisen.  But  there  had  been  previous  thereto  no 
judicial  ascertainment  of  that  cause;  of  course  there  had  been 
no  judgment  of  forfeiture  pronounced  against  the  bank.  Hence 
the  court  very  properly  decided  that  the  suit  could  be  main- 
tained by  the  bank,  as  it  is  settled  doctrine  that  a  corporation 
is  not  to  be  deemed  in  law  dissolved  by  any  nonuser  or  misuser 
of  its  franchises,  until  it  has  been  judicially  declared  to  be  so: 
2  Kent's  Com.  312;  Bank  of  Niagara  v.  Johnson,  8  Wend.  645; 
Angell  &  Ames  on  Corp.  129,  667;  WUde  v.  Jenkins,  4  Paige, 
481;  Buncombe  T,  Co.  v.  McCarson,  1  Dev.  &  B.  L.  306.  And 
this  rule  applies  equally  to  caees  where  it  is  expressly  declared 
by  the  law  or  the  charter  that  a  corporation  shall  be  deemed 
dissolved  upon  the  commission  of  the  acts  which  are  declared 
to  constitute  the  cause  of  forfeiture.  Here,  then,. there  was  no 
actual  forfeiture,  but  only  an  act  committed  which  was  a  cause 
of  forfeiture,  and  which  the  state  alone  had  a  right  to  enforce. 
Hence  there  was  no  survivor  of  the  obligation  of  contracts  after 
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a  dissolution.  It  is  manifest,  if  this  case  can  be  regarded  as 
deciding  any  principle,  except  that  the  state  may  waive  or  insist 
upon  the  consequences  of  a  forfeiture  of  a  chuter,  it  must  be 
held  to  decide,  not  that  the  obligation  of  the  contracts  of  a  de- 
funct banking  corporation  survives  its  extinguishment,  but  after 
a  bank  '*  charter  has  been  forfeited  and  dissolved,"  and  become 
**  unlawful,  and  every  note  taken  by  such  bank  null  and  void," 
it  is  competent  for  the  state,  by  an  act  of  the  legishiture,  to 
restore  the  corporation,  and  give  validity  to  contracts  which  are 
void  ab  initio.  We  presume  that  no  such  doctrine  will  be  con- 
tended for  at  this  day. 

2.  Considering  it  conclusively  settled,  that  without  legisla- 
tive interposition  upon  the  dissolution  of  a  banking  corporation, 
the  debts  to  and  by  it  are  extinguished,  we  will  proceed  to  in- 
quire to  what  extent  and  for  what  purposes  the  rules  of  the  com- 
mon law  in  regard  to  that  subject  have  been  modified  by  the 
statute  law  of  the  state. 

The  principal  act  on  this  subject  is  the  statute  passed  on  the 
twentieth  of  July,  1843,  prescribing  the  mode  of  proceeding 
against  incorporated  bauks  for  a  violation  of  their  corporate 
franchises:  Hutch.  Dig.  329.  By  the  eighth  section  of  this  stat- 
ute it  is  provided  that  ''upon  judgment  of  forfeiture  against 
any  bank  or  banks,  corporation  or  corporations,  person  or  per- 
sons pretending  to  exercise  corporate  powers  in  this  state,  as 
contemplated  by  this  act,  the  debtors  of  such  bank  or  b&nks,  cor- 
poration or  corporations,  person  or  persons  pretending  to  exer^ 
cise  corporate  privileges,  shall  not  be  released  by  such  judgment 
from  their  debts  and  liabilities  to  the  same;  but  it  shall  be  the 
duty  of  the  court  rendering  such  judgment  to  appoint  one  or 
more  trustees  to  take  charge  of  the  books  and  assets  of  the  same, 
to  sue  for  and  collect  all  debts  due  such  bank  or  banks,  corpora- 
tion or  corporations,  person  or  persons  pretending  to  exercise 
corporate  powers,  and  to  sell  and  dispose  of  all  property  owned 
by  such  bank  or  banks,  corporation  or  corporations,  person  or 
persons  pretending  to  exercise  corporate  powers,  or  held  by 
others  for  its  or  their  use;  and  the  proceeds  of  the  debts  when 
collected,  and  of  the  property  when  sold,  to  apply  as  may  here- 
after be  directed  by  law  to  the  payment  of  the  debts  of  such 
bank  or  banks,  corporation  or  corporations,  person  or  persons 
pretending  to  exercise  corporate  powers;  provided,  further,  that 
the  notes  of  any  such  bank  or  banks,  corporation  or  corpora- 
tions, or  others  pretending  to  exercise  corporate  powers,  shall 
at  all  times  be  received  in  payment  of  debts  due  the  same." 
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The  principal  altexationBy  it  will  be  perceiyed,  introdnoed  bj 
this  statute^  are,  that  by  a  judgment  of  foifeiture  pronounced 
against  a  banking  corporation,  its  debtors  are  not  released  from 
their  debts.  That  a  trustee  shall  be  appointed  with  power  to 
Bue  for  and  collect  the  debts  due  to  the  dissolved  bank,  and  to 
sell  and  dispose  of  all  other  property  belonging  to  it»  and  that 
the  debts,  when  collected,  and  the  proceeds  of  the  sales  of  the 
property  shall  be  applied  by  the  trustee  to  the  payment  of  its 
debts,  in  the  mode  which  might  thereafter  be  directed  by  law. 

It  is  manifest  that  it  was  the  chief  object  of  the  legislature, 
by  these  alterations  of  the  law  in  regard  to  corporations,  as  it 
then  existed,  to  secure  the  entire  assets  of  a  dissolved  banking 
corporation  as  a  fund  out  of  which  the  claims  of  its  creditors 
•night  be  satisfied. 

**  The  act,  in  effect,"  said  this  court  in  the  case  of  NeviU  y. 
Port  Oibson  Bank,  6  Smed.  &  M.  618,  "  declares  the  assets  of 
ttie  bank  to  be  a  trust  fund  for  the  payment  of  the  debts,  and 
makes  it  the  duty  of  trustees  to  collect  them.  This  is  a  trust 
which  would  be  enforced  in  a  court  of  equity  without  any  fur- 
ther legislation.  Indeed,  if  the  legislature  were  to  attempt  to 
upply  the  assets  to  any  other  purpose  than  the  payment  of  the 
debts  of  the  corporation,  it  would  transcend  its  constitutional 
timits."  This  view  of  the  subject  was  again  held  in  the  case  of 
the  Commercial  Bank  of  Natchez  y.  Chambers,  8  Id.  49.  These  de- 
cisions yery  clearly  indicate  the  opinion  of  this  court  as  to  the 
character  of  the  interest  which  yests  in  the  creditors  of  a  bank- 
ing corporation,  upon  its  dissolution  by  judgment  of  forfeiture, 
and  the  nature  and  extent  of  the  duties  and  the  powers  which 
deyolye  upon  and  yest  in  the  trustee.  The  assets  of  the  bank 
are  regarded  as  a  trust  fund,  irrevocably  dedicated  to  the  pay- 
ment of  the  debts  due  by  the  bank  at  the  time  of  its  dissolution. 
The  trustee  to  be  appointed  is  regarded  not  as  a  mere  agent 
whose  authority  may  be  revoked  by  the  legislature;  but  as  hold- 
ing a  position  not  unlike  that  of  a  trustee  appointed  by  contract. 

*'  There  is  a  trust  fund,"  says  the  court,  "a  use  to  which  it  is  to 
be  applied,  and  a  trustee  to  apply  it."  Hence  the  defendant  in 
error  came  into  possession  of  the  assets  of  the  bank,  which  are 
declared  to  be  a  trust  fund  for  the  payment  of  its  creditors,  and 
whether  he  should  be  regarded  as  assuming  a  relation  strictly 
analogous*to  that  of  a  trustee  appointed  by  contract,  or  looked 
upon  in  a  twofold  capacity  as  an  officer  of  the  court  in  which 
the  judgment  of  forfeiture  was  rendered,  appointed  to  execute- 
that  judgment,  and  as  an  official  trustee,  charged  by  law  with 
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the  performance  of  certain  dnties,  and  clothed  with  the  aiithor- 
itj  requisite  for  that  purpose,  in  either  eyent^  neither  could  his 
power  nor  the  rights  of  the  creditors  be  divested  by  an  act  of 
the  legislature  passed  subsequent  to  the  judgment  of  forfeiture. 
"We  may,  therefore,  pass  the  act  of  1846  amending  the  statute 
above  referred  to,  and  proceed  to  an  examination  of  the  ques- 
tion whether  the  stockholders,  as  such,  would  be  entitled  to  the 
surplus,  if  any  should  remain  after  the  payment  of  the  claims 
of  the  creditors. 

We  have  shown  that  the  obligation  of  the  contracts  entered 
into  by  and  wiUi  a  coiporation  did  not  survive  its  dissolution, 
according  to  the  principles  of  the  common  law;  but  that  the 
demands  of  creditors  and  the  rights  of  all  parties  having  an 
interest  in  the  corporate  funds  were  thereby  extinguished. 

If,  therefore,  the  stockholders  have  a  remaining  interest  which 
would  attach  to  the  surplus,  if  any  exist,  it  must  be  by  virtue  of 
the  act  of  1843.  The  right  of  the  stockholders  to  the  surplus  is 
put  upon  three  groimds:  1.  It  is  insisted  that  upon  a  liberal 
and  equitable  construction  of  the  statute,  they  are  entitled  to  it 
as  creditors;  2.  That  as  the  whole  of  the  assets  were  saved  from 
extinction,  and  vested  in  the  trustee,  they  exist  now  in  his 
hands,  subject  to  all  demands  which  existed  anterior  to  the 
judgment;  and,  3.  That  the  obligation  of  the  contracts  does 
not  cease  upon  the  dissolution  of  a  corporation;  although  they 
can  not  be  enforced,  for  the  reason  that  there  is  no  person  on 
whom  the  legal  title  is  cast.  Hence  it  is  inferred  that  when  the 
trustee  is  appointed,  who  takes  a  legal  title,  a  remedy  is  sup- 
plied, and  the  rights  of  all  parties  may  be  enforced. 

This  last  position  is  based  exclusively  upon  the  idea  that,  in- 
dependent of  any  legislation,  the  rights  of  the  stockholders 
would  have  survived  the  dissolution  of  the  bank.  What  we 
have  above  said  on  this  subject  is  sufiScient  answer  thereto,  and 
we  will  pass  to  the  consideration  of  the  question  whether  the 
stockholders,  as  such,  under  the  provisions  of  the  statute,  stand 
in  relation  of  creditors  of  the  bank. 

If  a  stockholder,  as  such,  is  a  creditor,  it  results,  necessarily, 
that  his  stock  is  a  debt  due  by  the  bank.  A  veiy  slight  exami- 
nation will  show  that  such  a  position  is  absurd  and  untrue. 

A  corporation  is  an  artificial  person  created  by  law;  and  in 
the  case  of  a  banking  corporation,  is  composed  of  the  individu- 
als who  have  become  the  owners  of  the  stock,  each  of  whom  is 
thereby  constituted  a  corporator,  identified  with  and  formiDg  a 
constituent  part  of  the  corporate  body.    The  stockholders,  as 
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sacb,  con  not  be  disting^shed  from  the  corporation.  Hence, 
where  the  Btockholders  and  the  incorporated  company  of  which 
they  are  components  are  spoken  of,  reference  is  invariably  had 
to  one  and  the  same  collection  of  persons:  Verplanck  v.  Mercan^ 
tUe  Ins.  Co.,  1  Edw.  Ch.  87. 

How  then  can  the  bank  be  the  debtor  of  a  stockholder,  ta 
snch,  on  account  of  the  stock  which  he  owns  in  it?  Or  how 
can  a  stockholder,  because  he  is  the  joint  owner  of  the  corporate 
fund,  be  a  creditor  of  the  bank,  if  the  stock  of  a  bank  is  a  joint 
or  common  fund,  owned  by  the  stockholders  in  their  corporate 
character,  who,  as  such,  in  the  estimatioD  of  the  law,  constitute 
but  one  person.  A  debt  is  a  duty  or  obligation  which  one  per- 
son owes  to  another.  The  idea  of  a  debt,  in  the  legal  sense, 
necessarily  implies  the  existence  of  two  distinct  persons  or 
bodies — a  debtor  and  a  creditor.  Hence  it  can  not  be  said  with 
greater  propriety  that  the  stockholders  of  a  corporation,  because 
they  are  stockholders,  are  its  creditors,  than  that  the  members 
of  a  partnership  are  creditors  of  the  firm  because  they  are  the 
owners  of  the  pturtnership  stock. 

The  distinction  between  creditors  and  stockholders  is  recog- 
nized without  exception  in  all  the  books.  In  Angell  &  Ames  on 
CorporatioDS,  it  is  laid  down  that  the  stockholders  of  an  incor- 
porated company  are  not  the  creditors  of  the  company.  In  the 
case  of  Verplanck  y.  MercardUe  Ims.  Co.,  1  Edw.  Ch.  84,  which 
contains  a  very  distinct  explanation  of  the  relation  existing  be- 
tween a  corporation  and  its  stockholders,  it  is  expressly  stated 
that  the  latter  are  not  the  creditors  of  the  corporation. 

It  is  now  the  prevailing  opinion,  that  the  capital  stock  of 
banks  is  a  pledge  or  trust  fund  for  the  payment  of  debta  con- 
tracted by  the  bank.  Beyond  a  doubt,  it  is  a  fund  which  can 
not  rightfully  be  withdrawn  or  diverted  from  that  purpose.  In 
Wood  V.  Dummer,  3  Mason,  807,  which  was  read  as  an  author- 
ity to  show  that  the  stockholders  were  creditors  of  the  bank, 
this  view  is  distinctly  taken.  '^  During  the  existence  of  the 
corporation,"  says  Justice  Story,  ''it  [the  capital  stock]  is  the 
property  of  the  corporation,  and  can  only  be  applied  according 
to  its  charter;  that  is,  as  a  fund  for  the  payment  of  its  debts, 
upon  the  security  of  which  it  may  discount  and  circulate  notes.'' 
As  the  capital  stock  is  pledged  for  the  payment  of  debts  con- 
tracted by  the  banks,  upon  a  winding  up  of  its  concerns  the 
creditors  have  a  prior  exclusive  right  to  be  paid  out  of  its  e£Eects, 
as  contradistinguished  from  the  stockholders.  And  upon  that 
ground  the  court  in  this  case  decided  that  dfvidends  received  by 
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the  atockholdeiB  upon  iLe  amount  of  their  stock  might  be  fol* 
lowed  into  their  Lands  and  applied  to  the  payment  of  the  debts. 
This  is  perfectly  inconsistent  with  the  idea  that  the  stockholder 
as  such  is  a  creditor,  or  that  the  stock  owned  by  him  is  a  credit 
in  his  favor  and  against  the  bank.  Indeed,  upon  the  principles 
of  common  sense,  as  well 'as  upon  authority,  it  would  seem  to 
admit  of  no  doubt  that  the  stockholders,  as  such,  are  not  the 
creditors  of  a  bank. 

But  it  is  insisted  that  we  should  so  construe  the  statute  as  to 
embrace  within  its  provisions  the  rights  of  the  stockholders,  aa 
well  as  the  claims  of  the  creditors,  as  such  a  construction  would 
be  promotive  of  a  liberal,  wise,  and  just  policy.  It  is  sufficient 
to  say  that  considerations  of  such  a  character  are  entitled  to 
weight  in  the  construction  of  statutes  only  in  cases  of  doubtful 
interpretation,  and  where  the  meaning  and  intention  of  the 
legislature  appear  to  be  opposed  to  the  literal  import  of  the 
language  of  the  act. 

A  just  as  well  as  an  enlightened  policy  might  have  dictated 
the  propriety  of  shielding  the  stockholders  as  well  as  the  cred- 
itors from  the  common-law  ejSects  of  a  judgment  of  forfeiture. 
But  such  has  not  been  the  policy  of  our  law.  Until  the  act  of 
1843  was  passed,  as  we  have  seen,  creditors  and  stockholders 
were  equaUy  affected  by  the  dissolution  of  the  corporation. 
That  act  in  terms  applies  to  the  creditors  only,  and  in  cases 
where  the  dissolution  has  been  produced  by  a  judgment  of  for* 
f  eiture,  leaving  the  effects  of  a  dissolution,  accruing  either  by  a 
surrender  or  by  the  efflux  of  time,  to  the  unmodified  control  of 
the  common  law. 

In  most,  if  not  all  of  the  states,  except  the  state  of  Missis* 
sippi,  in  which  the  legislature  has  deemed  it  exx)edient  to  repeal 
or  modify  the  principles  of  the  common  law  which  apply  on  the 
dissolution  of  a  banking  corporation  produced  by  a  judgment 
of  forfeiture,  express  provision  has  been  made  by  which  the 
stockholders  may  take  the  surplus  after  the  payment  of  debts. 
In  this  state  a  different  course  has  been  pursued.  The  claims 
of  the  creditors  are  expressly  protected,  but  not  a  word  is  said 
in  regard  to  the  interests  of  the  stockholders.  This  circum- 
stance is  strongly  indicative  of  the  intention  of  the  legislature. 
It  leaves  little  groimd  to  doubt  that  it  was  the  intention  of  the 
legislature  to  leave  them  to  their  fate,  under  the  law  as  it  had 
previously  existed. 

If  the  stockholders  were  not  personally  irresponsible  for  the 
debts  of  the  bank,  it  would  nevertheless  be  exceedingly  unjust 
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to  permit  them  to  share  the  assets  of  a  defunct  and  insolTent 
corporation  on  equal  terms  with  those  who  are,  in  a  strict  legal 
sense  of  the  term,  the  creditors.  But  such  a  result  would  in- 
CTitablj  follow,  if  the  stockholders,  under  the  act,  were  held  tO" 
occupy  that  relation.  It  can  not  be  doubted  that  this  would  be- 
the  case,  as  the  saving  in  the  statute  is  for  the  creditors  gener- 
ally, without  distinction  or  classification.  They  would  all  standi 
on  the  same  platform. 

Upon  the  whole,  we  do  not  think  that  it  was  the  intention  of 
the  legislature  to  keep  the  debts  aliye  for  the  benefit  of  the- 
stockholders. 

We  now  proceed  to  the  consideration  of  the  next  assumption 
upon  which  it  is  maintained  that  the  rights  of  the  stockholders, 
survived  the  dissolution  of  the  corporation,  and  attach  to  the  sur- 
plus in  the  hands  of  the  trustee.  We  have  above  endeavored  to» 
show  that  the  obligation  of  the  contracts  does  not  survive;  in 
other  words,  that  the  rights  and  liabilities  of  all  parties,  cred* 
iters,  debtors,  and  stockholders,  become  totally  eztinguishedi 
upon  the  civU  death  of  a  corporation.  We  have  also  seen  thai 
the  contracts  of  the  debtors  and  creditors  by  the  act  of  1848- 
were  preserved  from  extinction,  and  that  the  entire  assets  of  the 
bank  constituted  a  trust  fund,  dedicated  to  the  payment  of  the- 
debts.  We  have  also  ^n  that  the  contracts  of  the  debtors  and 
creditors  by  the  act  of  1843  are  preserved  from  extinction,  and 
that  the  entire  assets  of  the  bank  were  established  as  a  trust 
fund  dedicated  to  the  payment  of  the  debts.  We  have  likewise- 
endeavored  to  prove  that  under  the  operation  of  the  statute  any 
right  in  the  stockholders  to  the  surplus  did  not  survive,  either 
by  an  express  provision  for  that  purpose,  or  as  embraced  under 
the  head  of  claims  of  creditors. 

We  have  next  to  ascertain  whether  the  rights  of  the  stocks- 
holders,  independent  of  any  legislation  for  that  purpose,  at- 
tached to  the  fund  as  necessarily  incident  upon  the  preservation 
of  the  assets  and  the  appointment  of  a  trustee. 

It  is  obvious  that  this  position  and  the  argument  in  support 
of  it  proceed  upon  the  supposition  that  there  was  a  right  in  the- 
stockholders  unaffected  by  the  judgment  of  forfeiture.  If  so, 
it  undoubtedly  attached.  The  true  question  then  is.  Did  the- 
right  survive  under  the  operation  of  the  act  of  1843  ? 

It  will  not  be  contended  that  the  legislature  had  not  the  power 
to  repeal,  in  whole  or  in  part,  the  consequences  of  a  judicial, 
forfeiture.  One  of  these  consequences,  as  we  have  seen,  was  at 
eommon  law  the  total  extinguishment  of  the  interest  of  thestock-^ 
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faolders  in  the  corporate  property.  The  qnesiion  then  is,  Haa 
the  statate  remitted  that  conaeqaence,  or  repealed  that  principle 
of  the  common  law  by  which  it  waa  produced?  If  it  haa  not, 
by  expreaa  enactment  or  necesaaiy  implication,  then  we  moat 
regard  it  aa  still  in  force.  We  have  aboTe  remarked  that  there 
is  no  eq^ireaa  proyision  which  sayed  the  rights  of  the  stockhold- 
ers, nor  anything  by  which  we  coold  infer  that  soch  waa  the 
•dear  intention  of  the  legudatore,  though  not  embraced  in  the 
Jangnage  of  the  statate. 

In  coming  to  this  conclusion,  we  haye  followed,  as  we  belieye, 
the  prerions  and  deliberate  adjudications  of  this  court.  In  the 
<»ise  of  the  Commercial  Bank  of  NaJtdieM  t.  Chamhen^  referring 
to  the  case  of  NeviU  t.  PoH  Oibwrn  Bank^  mipra^  the  hite 
<^ef  justice  of  this  court  said:  **  We  also  decided  that  the  aol| 
in  effect,  declared  the  assets  to  be  a  trust  fund  for  the  payment 
of  debts  which  would  be  enforced  in  a  court  of  equily,  without 
any  further  legislation;  and  that,  if  the  legislature  were  to  at- 
tempt to  apply  them  to  any  other  purpose  than  the  payment  of 
the  debts  of  the  corporation,  it  would  transcend  its  constitu- 
tional limits.  We  still  adhere  to  this  construction  of  the  act." 
Again,  in  the  same  case:  "  When  a  trustee  is  once  appointed  ha 
18  amenable  to  the  judicial  authority  only.  A  court  of  chancery 
may  remoTe  him  for  an  abuse  of  the  trust,  or  compel  him  to 
perform  it.  The  title^of  the  creditors  is  equally  dear.  It  re- 
sulted, as  a  necessary  consequence,  from  the  declaration  that 
the  debts  due  the  bank  should  not  be  extinguished,  and  that  a 
trustee  should  be  appointed  to  receive  them.  It  was  recognized 
And  strengthened  by  the  declaration  that  the  trustee  should 
apply  the  proceeds  to  the  payment  of  the  debts  of  the  bank. 
Although  the  act  does  not,  in  so  many  words,  say  that  the  debts 
due  from  the  banks  shall  not  be  extinguished,  yet  this  is  the 
necessary  consequence  of  what  is  said.  The  debts  due  the  bank 
could  have  been  kept  alive  for  no  other  purpose;  and  besides, 
the  declaration  that  the  funds  should  be  applied  to  the  payment 
of  debts  necessarily  kept  the  claims  of  creditors  in  existence  to 
receive  the  fund.  So  it  is,  too,  with  regard  to  the  property;  the 
intention  was  to  save  all  for  the  creditors,  as  the  property  was 
to  be  converted  into  money." 

It  has  been  urged,  that  neither  in  the  case  against  Chambers 
nor  in  NevUt  v.  Port  Oibson  Bank^  supra,  was  there  a  direct  adju- 
dication upon  the  right  of  stockholders  to  the  surplus.  This  is 
true.  There  was  no  express  reference  made  to  that  subject  in 
either  case;  and  it  is  difficult  to  account  for  the  silence  of  the 
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court,  except  apon  the  supposition  that  no  such  right  was  be- 
lieved to  exist;  for,  undoubtedly,  the  subject  was  brought  to  the 
mind  of  the  court  in  both  cases;  particularly  in  the  Chambers 
case,  in  which  the  principal  question  was  whether,  under  the  act 
of  1843,  and  by  the  judgment  of  forfeiture  against  the  Commer- 
cial Bank  of  Natchez,  rights  had  not  vested  which  it  was  incompe- 
tent for  the  legislature  to  divest.  In  that  case  the  broad  ground 
was  taken  by  the  counsel,  that  the  common-law  effect  of  a  for- 
feiture did  not  apply  to  trading  or  banking  corporations,  which 
should  be  regarded  in  the  light  of  commercial  partnerships. 
Hence,  that  the  principles  which  would  govern  the  contracts 
and  rights  of  parties  interested  in  the  property  of  a  partnership 
would  apply  upon  the  dissolution  of  a  banking  corporation. 
This  position  received  the  particular  notice  of  the  court.  The 
question  was,  What  were  the  rights,  and  in  whom  wei-e  they 
vested,  by  the  judgment,  under  the  law?  In  examining  the 
point  as  to  the  parties  in  whom  rights  were  vested,  if  any  were 
indeed  vested  in  the  stockholders,  it  is  difficult  to  imagine  how 
such  fact  escaped  the  attention  of  the  court.  And  if  it  did  not, 
it  is  more  difficult  to  conceive  why  it  was  not  noticed;  for,  as  a 
matter  of  principle,  it  was  quite  as  important  that  rights  were 
vested  in  the  stockholders  as  in  the  creditors.  We  can  not, 
therefore,  doubt  that  where  the  court  held  that  there  could  have 
been  no  other  purpose  in  keeping  the  debts  alive  than  for  the 
payment  of  the  debts  of  the  bank;  that  the  assets  of  the  bank 
were,  in  effect,  constituted  a  trust  fund  for  that  purpose,  and 
that  an  attempt  by  the  legislature  to  apply  them  to  any  other 
purpose  than  the  payment  of  the  debts  would  be  a  transcending 
of  their  constitutional  authority — they  intended,  with  a  full  view 
of  the  subject,  to  decide  that  the  creditors  were  the  only  parties 
whose  rights  were  saved  by  the  operation  of  the  act.  At  aU 
events,  in  yielding  our  assent  to  what  we  believe  to  be  the  pre- 
vious deliberate  judgment  of  this  court,  we  do  so,  not  only  on 
the  principle  which  invests  the  solemn  adjudications  of  this 
court  with  a  commanding  authority,  but  from  a  conviction,  after 
a  patient  examination,  of  its  correctness. 

Much  was  said  on  the  argument  vrith  regard  to  the  impolicy 
and  injustice  of  the  rule  at  common  law  which  regulates  the 
effect  of  a  judgment  of  forfeiture.  It  is  probably  true  that  this 
ancient  rule  is  unsuited  to  the  present  altered  condition  of 
things,  and  in  utter  hostility  to  the  more  enlightened  spirit  of 
the  age.  Hence,  that  it  should  give  way  to  rules  better  suited 
to  the  emergent  interests  of  society,  and  consequently  more  in 
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accordance  with  the  principles  of  an  enlightened  jurisprudence. 
But  the  subject  has  been  before  the  legislature,  who  have 
decided  it  expedient  to  modify  the  rule  in  regard  to  the  fred- 
itors  and  debtors  of  a  bank;  but  have  left  the  stockholders  to 
their  fate  at  common  law.  We  are  called  upon  neither  to 
approTO  nor  to  condemn  their  course.  Our  business  and  oui 
duty  here  are  to  give  to  the  laws  which  we  are  required  to 
administer  their  just  construction,  and  to  apply  them  accord- 
ingly. We  are  always  satisfied  whenever  we  can  effect  this 
purpose,  and  cheerfully  concede  to  another  branch  of  the  gov- 
ernment the  exclusive  right  to  decide  upon  their  policy  or 
impolicy. 

Having  seen  what  were  the  consequences  which  followed  at 
conmion  law  upon  the  dissolution  of  a  corporation,  and  having 
ascertained  how  far  they  have  been  modified  or  repealed,  we 
proceed  to  the  consideration  of  the  question  which  constitutes 
the  first  branch  of  our  inquiry,  to  wit,  whether  the  payment  of 
the  debts,  or  the  realization  from  the  assets  of  the  bank  of  suffi- 
cient funds  for  that  purpose  by  the  trustee,  was  a  full  and  com- 
plete execution  of  his  trust,  whereby  he  became  functus  officio. 

The  whole  of  the  assets  of  the  bank,  consisting  of  credits  or 
debts  due  to  it,  chattels  and  real  estate,  upon  the  rendition  of 
the  judgment  of  forfeiture,  became  a  trust  fund  for  the  sole 
purpose  of  paying  the  debts  due  by  the  bank  at  the  time  of  its 
dissolution.  The  debts  were  to  be  collected,  and  the  property 
of  all  descriptions  was  to  be  sold  and  applied  to  that  purpose. 
The  defendant  in  error,  under  the  appellation  of  ''  trustee,"  was 
appointed  under  the  act  to  perform  these  duties,  or  to  execute 
the  trust  thus  created  in  favor  of  the  creditors.  His  character 
and  duties  have  been  assimilated  to  those  of  a  trustee  appointed 
by  contract;  but  it  is  not  important  to  determine  whether  be 
should  be  regarded  in  that  light,  or  rather  as  an  officer  of  the 
court  for  certain  purposes,  and  as  a  special  statutory  trustee 
appointed  by  the  court,  whose  authority  and  duties  are  dis- 
tinctly defined  in  the  statute.  Nor  is  it  very  material  to  de- 
termine whether,  in  a  strictly  technical  sense,  the  legal  title  to 
the  property  of  the  bank,  real  and  personal,  vested  in  the 
trustee  on  his  appointment,  or  whether  the  interest  and  title 
which  did  in  fact  vest,  more  resembled  that  of  a  sheriff  in  refer- 
ence to  chattels  and  lands,  arising  by  reason  of  a  levy  of  an 
execution,  or  of  a  receiver  appointed  to  take  charge  of  and  ad- 
minister a  particular  fund  for  specific  purposes;  as  it  is  not 
contended  that  whatever  was  the  character  of  the  estate  acquired 
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by  the  trustee  in  the  assets,  his  authority  was  not  amply  suffi* 
cient  to  a  full  execution  of  the  trust;  and  as  it  is  not  peroeiyed 
that  a  different  rule  would  be  applicable  in  either  case,  in  order 
to  test  the  continuance  of  his  authority. 

At  this  point,  then,  the  iuquiry  is,  Can  the  trustee,  thus  con- 
stituted, haviug  paid  off  and  discharged  the  whole  of  the  debts 
of  the  bank,  sue  for  and  recover  the  debts  which  were  due  to  it, 
and  which  are  still  outstanding  and  unpaid?  We  answer,  thai 
he  can  not;  that  his  power  to  sue  was  terminated  by  the  execu- 
tion of  his  trust,  which  was  fully  performed  when  the  demand 
of  the  last  creditor  was  paid.  This  conclusion  seems  to  follow 
from  the  very  powers  and  character  of  the  trustee.  The  assets 
of  the  bank,  by  the  judgment  of  forfeiture,  become  a  trust  fund, 
constituted  for  the  sole  purpose  of  paying  the  debts  of  the  bank. 
The  trustee  was  appointed  to  execute  the  trust.  In  regard  to 
the  trust  property,  he  took  either  a  naked  power  or  the  l^gal 
estate  without  any  beneficial  interest  whatever.  When  the  debts 
were  all  paid,  there  was  no  remaining  purpose  or  object  for 
which  his  authority  could  be  exercised.  The  trust  having  been 
fully  performed,  the  objects  for  which  his  powers  were  conferred 
having  been  accomplished,  it  would  seem,  upon  the  plain  prin- 
ciples of  common  sense,  that  his  authority  should  also  be  at  an 
end. 

Again,  by  the  dissolution  of  the  bank,  all  remedy  by  action 
against  it  was  lost;  but  the  statute,  by  providing  a  trustee  who 
should  take  charge  of  its  effects  and  hold  them  in  trust  for  the 
benefit  of  the  creditors,  furnished  a  means  by  which  the  creditors 
to  the  extent  of  the  assets,  might  obtain  satisfaction  of  their 
demands.  In  effect,  by  the  appointment  of  the  trustee  with  his 
duties  and  powers,  a  remedy  was  supplied  to  the  creditors  by 
which  their  claims  might  be  enforced  against  the  debtors  and 
property  of  the  defunct  bank.  Hence,  when  their  last  demand 
was  paid  off  and  discharged,  the  remaining  debtors  were  released, 
not  by  reason  of  the  judgment  of  forfeiture,  for  that  effect  was 
prevented  by  the  statute;  but  because  there  was  no  person  who 
bad  a  right  to  demand  payment.  The  creditors  could  not  re- 
quire the  application  of  the  remedy,  for  they  had  no  rights  to 
enforce.  Nor  could  the  trustee  rightfully  sue  for  the  remaining 
debts,  because  he  had  no  beneficial  interest;  and  because  it 
would  be  in  the  last  degree  absurd  to  permit  him  to  employ  his 
naked  legal  title  for  the  collection  of  money  to  which  neither 
himself,  his  cestui  que  trusty  nor  anybody  else  would  be  entitled: 
Fox  V.  Eorah,  1  Ired.  Eq.  868  [86  Am.  Dec.  48). 
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It  is  also  dear,  upon  the  authorify  of  cases  decided,  that  the 
right  of  the  trustee  at  law  and  in  equity  to  sae  for  and  collect 
ibe  daims  outstanding  when  the  debts  were  paid,  ceased  to 


It  is  a  general  rule  in  all  cases  where  it  is  doubtful  what 
estate  the  trustees  haye  in  them,  that  the  trustee  is  presumed  to 
take  an  estate  large  enough  to  enable  him  to  accomplish  the 
purposes  of  the  trust.  Hence,  where  the  estate  arises  by  im* 
plication  alone,  a  fee  will  be  implied  when  there  are  trusts  to  he 
performed  which  require  the  trustee  to  be  inyested  with  an 
estate  in  fee  in  order  to  enable  him  to  effectoate  them:  Drent  t. 
Manning^  7  East,  97;  Oaies  ex  dem.  Markham  t.  Cooke^  8  Burr. 
1684.  This  is  the  genend  rule  as  to  the  character  or  extent  of 
the  estate,  where,  by  the  terms  employed,  it  is  left  uncertain 
what  estate  had  Tested. 

But  on  the  other  hand,  the  trustee  will  never,  by  construo- 
tion,  be  held  to  take  a  greater  estate  than  the  nature  of  the  trust 
demands:  Doe  ex  dem.  White  t.  Simpeon^  6  East,  162;  Doe  ex 
dem.  Woodcock  t.  Barthrop,  5  Taunt.  883.  And  even  when  a 
greater  estate  than  is  necessary  for  performance  of  their  trust 
is  devised  to  trustees,  and  there  are  uses  limited  upon  that  trust 
which  may  be  executed  by  the  statute,  they  will  be  construed  to 
be  executed  in  remainder,  a  particular  estate  only  abiding  in  the 
trustees.  This  rule  is  recognized  in  the  case  above  cited  from 
East,  where  it  is  said  by  Lord  Ellenborough  that  when  the  pur> 
poses  of  a  trust  can  be  answered  by  a  less  estate  than  a  fee  simple, 
«  greater  estate  than  is  su£Bcient  to  answer  such  purposes  shall 
not  be  permitted  to  pass  to  the  trustee;  but  that  the  uses  in  re- 
mainder, limited  on  such  lesser  estate  so  given  to  them,  shall 
be  executed  by  the  statute:  Doe  ex  dem.  Compere  v.  Hicks,  7 
T.  R.  433;  Curtis  v.  Price,  12  Ves.  89. 

Apply  the  doctrine  recognized  in  these  cases  to  the  question 
under  examination,  and  it  will  be  clearly  seen  that  the  trustee, 
in  regard  to  the  real  estate,  was  not  vested  with  the  fee. 

The  language  of  the  statute  is,  ''  that  he  shall  sell  the  prop- 
erty owned  by  such  bank."  The  trustee  could,  at  most,  take 
only  a  iK>wer  to  sell  and  dispose  of  the  real  property,  because 
such  power  would  be  fully  sujficient  to  enable  him  to  carry  into 
effect  the  purposes  of  the  trust.  His  power  of  sale  is  strictly 
analogous  to  those  of  a  sheriff  or  commissioner  proceeding  to 
sell  by  virtue  of  an  execution  levied  upon  lands,  or  in  pursu- 
ance of  a  judgment  or  decree  of  the  court.  The  trustee  was 
charged  with  the  payment  of  the  debts  out  of  the  assets.     That 
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was  his  trust,  and  his  power  of  sale  was  limited  by  the  purpose 
for  which  it  was  granted.  Hence,  when  lands  sufficient  for  the 
payment  of  the  debts  were  sold,  his  further  power  to  sell  was 
necessarily  at  an  end.  This  principle  is  fully  recognized  in  the 
case  of  Robinson  t.  Taylor ^  1  Yes.  jun.  44,  when  Lord  Thurlow 
held  that ''  where  property  is  given  for  particular  purposes  iu 
trust,  nothing  more  is  subject  than  those  purposes  require.'' 
This  doctrine  is  again  distinctly  recognized  in  ChiJtty  y.  Parker, 
a  Id.  271;  Wright  v.  Wright,  16  Id.  188.  Indeed,  it  is  too 
well  settled  to  require  the  citation  of  authority.  There  is  no 
greater  reason  for  holding  that  the  power  of  sale  would  con- 
tinue in  the  trustee,  after  a  sufficient  amount  to  pay  the  debts 
had  been  realized,  than  there  would  be  for  continuing  in  the 
sheriff  a  right  to  sell  under  an  execution  in  his  hands,  after  the 
judgment  was  satisfied. 

In  regard  to  the  choses  of  the  bank,  this  court  has  decided 
that  the  legal  title  vested  in  the  trustee.  The  grant  of  power  in 
the  statute  was  ''  to  sue  for  and  collect  all  debts  due  the  bank." 
This  was  held  by  implication  to  transfer  the  legal  title,  which 
was  in  the  bank,  and  to  vest  it  in  the  trustee. 

We  have  above  seen  that  a  trustee  will  never  be  construed  to 
take  a  greater  estate  than  is  required  for  the  puri>oses  of  the 
trust.  Hence,  the  power  over  the  choses  of  the  bank,  or  the 
legal  title  thereto  which  vested  in  the  trustee,  vrill  not  be  held 
to  be  larger  or  of  greater  extent  than  is  necessary  to  enable  him 
fully  to  cany  into  effect  the  purposes  of  the  trust.  That  trust 
was  the  payment  of  the  debts  of  the  bank.  When  the>'  have 
been  paid,  there  is  no  longer  a  reason  why  the  implied  legal  es- 
tate of  the  trustee  should  be  held  to  exist.  Like  the  power  to 
sell  and  dispose  of  the  real  estate,  the  right  of  the  trustee  to  sue 
for  and  collect  the  debts,  as  it  would  appear,  should  terminate 
upon  the  payment  of  the  debts  of  the  bank. 

If  there  was  a  resulting  trust  in  favor  of  the  stockholders,  the 
case  would  be  different.  But  we  have  seen  that  their  right  to 
the  surplus  did  not  survive  the  forfeiture.  There  can  be  no 
trust  without  a  ceMui  que  trust  entitled  to  take  it.  Hence  there 
could  not  bo  a  resulting  trust  in  favor  of  the  stockholder,  for 
the  obvious  reason  that  they  have  no  equities  attaching  to  the 
surplus. 

If,  as  we  have  decided,  the  assets  of  the  bank  are  a  trust  fund 
exclusively  for  the  benefit  of  the  creditors,  and  that  the  stock- 
holders have  no  claim  upon  it  as  creditors,  for  what  purpose,  it 
may  be  asked,  should  the  power  of  the  trustee  to  sue  for  and 
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collect  the  outstanding  debts  be  held  still  to  exist?  The  power 
eonld  be  exercised  for  no  rational  purpose,  as  there  would  be 
no  one  entitled  to  the  fund  when  reduced  into  possession  by 
the  trustee.  And  for  this  reason  alone,  it  is  clear  that  a  court 
of  chancery  would  not  compel  the  trustee  to  bring  suit  for  the 
purpose  of  collecting  these  debts. 

This  shows  conclusiyely  that  in  equity  the  authority  of  the 
trustee  to  sue  for  and  collect  the  remaining  debts  would  be  con- 
sidered at  an  end.  The  case  of  Fox  t.  Horah,  aboTe  cited,  is  a 
decision  in  point.  In  this  case,  where  a  note  was  made  payable 
to  the  cashier  of  the  State  bank,  as  trustee,  for  the  use  and  ben- 
efit of  the  bank,  by  whom  it  was  discounted,  and  the  bank  char- 
ter afterwards  expired  by  its  own  limitation,  before  it  could  be 
collected,  it  was  held,  after  judgment  was  obtained  on  the  note 
by  the  cashier,  that  as  the  bank  in  equity  had  the  sole  right  to 
the  money  secured  by  the  note,  and  as  that  right  had  become 
extinct  by  the  dissolution  of  the  corporation,  that  the  maker  of 
the  note  was  entitled  to  a  perpetual  injunction  to  restrain  the 
collection  of  the  note. 

In  delivering  the  opinion  of  the  court  in  that  case.  Judge 
Graston  said:  **  The  bank  was  in  truth  the  creditor;  the  note  and 
the  judgment  were  but  securities  belonging  to  the  bank,  and 
proper  U>  be  enforced  to  compel  payment  to  the  bank  of  what 
was  due  to  it.  No  one  could  rightfully  put  these  securities  in 
use,  but  by  the  expressied  or  presumed  direction  of  the  bonk. 
Upon  the  death  of  the  bank,  without  succession  or  representa- 
tiTe,  this  debt  became,  by  law,  as  completely  extinguished  as  it 
could  have  been  by  a  release  from  the  corporation.  While  there 
was  a  debt  and  a  creditor,  the  trustee  could  not  rightfully  en- 
force the  securities  but  for  the  payment  of  the  debt  to  the 
creditor.  After  the  extinguishment  of  the  debt,  he  can  not 
rightfully  enforce  the  securities,  because  there  is  no  debt  to  be 
paid,  and  no  creditor  to  be  satisfied." 

It  is  dear,  then,  in  equity,  that  the  right  or  title  of  the 
trustee  to  sue  after  the  execution  of  his  trust  would  be  con- 
sidered at  an  end. 

At  law,  it  is  the  settled  rule  that  a  trust  estate,  given  for 
specific  purposes,  should  continue  for  so  long  a  period  only 
as  is  necessary  to  effect  the  purposes  of  trust.  In  the  case  of 
Doe  exdem.  Player  v.  Nicholls,  2  Dow.  &  Ry.  480,  it  was  said  by 
Holroyd,  J.,  ''  that  the  rule  of  law  clearly  established  by  several 
of  the  late  cases  shows  that  the  estate  of  trustees,  even  where 
there  are  words  of  inheritance  used,  shall  continue  in  the 
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trustee  no  longer  than  necessaiy  for  the  perfoimance  of  the 
trust/'  The  same  rule  is  recognized  in  Doe  t.  Barikrop^  5 
Taunt.  382,  and  in  Doe  y.  Simpson,  5  East,  162.. 

In  the  case  of  Droum  t.  Weatst,  7  How.  (Miss.)  181,  it  was  de- 
•cided  by  this  court,  that  where  one  purchased  land  with  the 
money  of  another,  and  has  a  conveyance  made  to  himself,  or  has 
l>een  paid  the  purchase  money  of  land,  and  has  not  conveyed, 
be  is  a  trustee  of  a  satisfied  trust,  and  neither  he  nor  hicTheir 
can  recover  upon  his  legal  title  against  the  beneficiary. 

According  to  the  rule  of  law  recognized  in  these  cases,  it  may 
clearly  be  inferred  that  the  estate  of  the  trustee  in  the  assets 
•ceased  upon  the  execution  of  bis  trust.  This  power  or  authority 
over  the  ohoses  of  the  bank,  or  in  other  words,  his  title  to  sue 
for  and  collect  them,  could  not  continue  longer  than  was  re> 
•quired  by  the  purposes  of  the  trust. 

In  modem  times  the  courts  have  been  induced  to  limit  the 
duration  of  estates  vested  in  trustees  by  the  desire  to  prevent 
actions  from  being  defeated  by  technical  objections  of  outstand* 
ing  legal  estates:  Jones y.  Cole,  2  Bayley,  880;  Idptroi  v.  Holmes, 
1  Oa.  881. 

A  reason  equally  strong  exists  why  courts  should  discounte- 
nance recoveries  sought  to  be  obtained  upon  mere  naked  l^gal 
title  in  the  trustee,  where  the  objects  of  his  trust  have  been  fully 
accomplished.  Why  permit  the  owner  of  a  satisfied  trust  to 
recover  upon  his  naked  legal  title,  when,  so  soon  as  he  has  suc- 
ceeded, he  may  be  compelled  to  surrender  his  title  as  well  as 
his  possession?  In  the  case  at  bar,  the  reason  applies  with  very 
great  force.  Why  permit  the  trustee  to  recover  upon  his  legal 
title,  when,  if  iJie  trust  has  been  satisfied,  he  may  be  enjoined 
by  the  debtors?  Again,  the  trustee  holds  the  property  of  the 
bank  by  legal  assignment,  which  has  been  construed  to  vest 
him  with  the  legal  estate,  for  the  purpose  of  executing  the  trust. 
The  trust  being  ended  by  the  payment  of  the  debts,  tiiere  would 
be  no  necessity  for  transferring  the  legal  title.  To  whom  could 
the  legal  title  be  transferred,  if  it  still  existed?  But  it  ceased 
to  exist  in  any  one  when  the  trust  was  performed.  It  became 
extinct  in  the  same  manner  it  was  created,  by  operation  of  law. 

It  is  said  that  if  the  demurrer  be  overruled,  issue  will  be 
joined  upon  the  plea  in  the  court  below;  and  it  is  strongly 
tirged  as  an  objection,  that  the  court  will  not  be  competent  to 
try  it.  We  do  not  perceive  the  force  of  the  objection.  The 
question  which,  upon  the  issue,  will  be  submitted  to  the  jury, 
IS  one  purely  of  fact;  that  is,  whether  the  debts  of  the  bank 
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have  not  been  paid  off  and  discharged.  This  is  certainly  a 
question  which  a  joiy  conld  readily  comprehend  and  satisfao* 
torfly  decide.  The  evidence  might  be  complicated,  but  not 
necessarily  so.  We  can  not  doubt  the  ample  jurisdiction  of  the 
drcoit  court  to  settle  the  account  of  the  trustee.  If  that  couri 
has  not  the  jurisdiction  for  that  purpose,  no  other  court  has. 
A  court  of  equity  might  incidenti^y,  in  a  suit  by  a  creditor  of 
the  bank  against  the  trustee,  compel  the  trustee  to  settle  hia 
accounts,  but  it  has  no  direct  superrisoiy  jurisdiction  oyer  the 
snbjecL 

Many  of  the  questions  presented  by  the  record  in  this  case 
are  difficult,  and  of  great  importance.  We  haye  given  to  them 
the  careful  examination  which  their  importance  and  the  magni- 
tude of  the  sum  inyolyed  required,  and  our  conclusion  is,  that 
the  judgment  should  be  reyersed,  the  cause  remanded,  and  the 
demurrer  to  the  second  plea  be  overruled  in  the  court  below. 

Another  question  is  presented  by  the  demurrer  to  the  third 
plea  of  the  defendants,  but  upon  that  we  pronounce  no  opin* 
ion. 


Oomos  HAVB  NoTHnro  to  Do  with  Wisdom,  Souiin  Pouor,  oa  Bxpx* 
DIKTCT  ov  Law:  Winter  v.  Jone$,  54  Am.  Deo.  379.  Courta  have  no  dia- 
peroiing  power  over  statatea:  Ban  v.  Star{ford,  51  Id.  142. 

Dkbxs  Dub  to  and  fbom  Cobforation  wkrb  EmKeuisHKD  om  its  Dis- 
soLonov  at  ooididg&  law:  JliglUower  v.  Thornton^  52  Am.  Deo.  412;  and 


LiQAL  Ebtats  Convbtzd  IV  Trust  must  bb  Com MimuBATa  with  Ttamtt 
Oanldr.  Lamb,  45  Am.  Deo.  187. 


Webb  v.  Milleb. 

(24  Mxwmippi,  638.] 

Oabmdhsx  must  bx  Allowed  Rights  of  Ant  Othbb  Pabtt  in  court*  te 
make  such  defense  as  the  law  allows  him  against  the  party  seeking  to 
charge  him  with  a  liability. 

Ob  EsvBBflAL  OF-  JuDOMBNT  DiscHAROiNO  Oarnishsb,  the  lattcT  should  be 
allowed  to  file  an  amended  answer,  setting  forth  the  payment  of  the  debt 
by  him  to  his  creditor,  after  the  judgment  of  discharge,  and  before  the 
writ  of  error  was  sued  out. 

Ov  JuDGMEKT  OF  DISCHARGE  OF  GARNISHEE,  if  he  could  make  no  defense 
against  the  claim  of  liis  creditor  iu  law  or  in  equity,  and  his  judgment 
conld  be  enforced  by  legal  process,  he  can  make  a  voluntary  payment  of 
it  to  the  creditor,  and  he  can  not  resist  jMiynieut  on  the  ground  of  a  mere 
possibility  that  a  writ  of  error  might  I>e  prosecuted  to  the  judgment  die* 
charging  him. 
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Ebbob  from  the  Ifadiaon  counly  cirouit  oonrL  The  opinion 
states  the  case. 

A.  H.  Handy ^  for  the  plaintiff  in  error. 

Lawwm  and  C.  G.  Shacklefard,  contra. 

Bj  Court,  FiSHBBy  J.  The  plaintiff  in  error  was  sommoned 
to  the  May  term,  1844,  of  the  circuit  court  of  Madison  county 
to  answer  as  a  garnishee,  in  what  sum  he  was  indebted  to  one 
Jesse  Meek,  against  whom  the  defendants  in  error  had  recovered 
a  judgment  in  said  court  for  the  sum  of  two  thousand  four  hun- 
dred and  sixteen  dollars  and  fifty-eight  cents. 

The  garnishee  appeared  within  the  proper  time,  and  answered 
that  he  was  indebted  to  said  Meek  in  the  sum  of  one  hundred 
and  eighty-nine  dollars,  and  that  there  was  then  a  suit  by  Meek 
pending  in  said  court  against  him,  the  garnishee,  for  that  amount. 
He  also  prayed,  in  his  answer,  to  be  protected  against  the  con- 
sequences of  said  suit,  so  that  he  would  be  fully  protected  by 
one  payment  of  the  money. 

At  tiie  April  term,  1847,  of  the  court,  upon  his  motion,  the 
garnishee  was  discharged;  and  very  soon  thereafter  made  a  set- 
tlement with  Meek,  and  discharged  his  indebtedness  to  him. 
After  this.  Miller,  the  defendant  in  error,  and  the  judgment 
creditor  of  Meek,  prosecuted  a  writ  of  error  to  the  judgment  of 
the  circuit  court,  discharging  the  garnishee,  which  was  reversed 
by  this  court,  and  the  cause  remanded  to  the  circuit  court. 
After  the  cause  was,  upon  this  reversal,  reinstated  in  the  circuit 
court,  the  answer  of  the  garnishee  was  traversed,  a  juiy  impan- 
eled to  try  the  issue  thereon,  and  verdict  rendered  for  the  sum 
of  two  thousand  five  hundred  and  sixty-three  dollars  and  sixiy- 
two  cents,  and  a  judgment  of  the  court  accordingly  against  the 
garnishee. 

The  garnishee  also  moved  the  court  for  leave  to  put  in  an 
amended  answer,  setting  forth,  among  other  matters,  the  pay- 
ment of  the  debt  to  Meek,  after  the  judgment  of  discharge,  and 
before  the  writ  of  error  was  sued  out;  which  amendment  the 
court  refused  to  allow  the  party  to  make. 

The  question  to  be  considered  is,  whether  the  court  erred  in 
refusing  leave  to  the  garnishee  to  file  his  amended  answer,  or 
so  much  thereof  as  set  forth  payment  to  Meek,  under  the  cir- 
cumstances stated. 

A  garnishee  must  be  allowed  the  rights  of  any  other  party  in 
court,  to  make  such  defense  as  the  law  allows  him,  against  the 
party  seeking  to  charge  him  with  a  liabiliiy.     The  judgment  of 
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the  conrt  diflcharging  him  was  not  Toid,  but  onlj  erroneous. 
After  his  discharge  he  was  left  without  any  defense  against  the 
judgment  of  Meek,  who  could  at  any  time  enforce  it  against  the 
garnishee;  and  if  the  judgment  could  be  enforced  by  legal  pro- 
cess, and  the  garnishee,  who  was  the  defendant  in  the  judgment, 
could  make  no  defense  against  it  at  law  or  in  equity,  it  follows 
that  he  could  at  the  same  time  make  a  yoluntary  payment  of  it 
to  the  creditor. 

It  can  not  be  pretended  for  a  moment,  that  if  Meek  had  sought 
to  collect  his  judgment  by  legal  process,  before  the  writ  of  error 
was  sued  out,  that  the  defendant. therein,  the  garnishee  in  the 
present  proceeding,  could  have  resisted  payment  on  the  ground 
of  a  mere  possibility  that  a  writ  of  error  might  be  prosecuted  to 
tbe  judgment  discharging  him. 

We  are,  therefore,  of  opinion  that  the  court  erred  in  rejecting 
so  much  of  the  amended  answer  as  set  up  the  payment  of  the 
judgment  to  Meek,  before  the  writ  of  error  was  prosecuted  to 
the  judgment  discharging  the  garnishee. 

Judgment  reyersed,  and  cause  remanded. 


BiGBTB  or  Gabnishsx,  QiinuuLLT:86e^Am»T.^mffl«niiafi,54Aiii.I>0Q. 
280;  Faarmcn' and Meehani<^ Bank r.  LUOe,  42 Id.  293;  Tarboroughr,  Thomp' 
mm,  41  Id.  626;  CottreUv.  Vamum,  39  Id.  323;  8Ume  r.  Magrvder,  82 Id.  177t 
Hanna'B  Syndics  y.  Louring,  13  Id.  339;  MatMs  v.  Clark,  12  Id.  688. 

Oabnishxb  has  No  Riovr  to  Settle  ma  Debt  because  OABMisHMEiri 
Suit  not  Pbosbcutsd  to  judgmont  the  term  in  whioh  the  writ  is  made  re> 
timable:  Strvup  v.  Sullivan,  46  Am.  Bee.  389. 

Judomert  AOAnfST  Qabkishees:  See  the  note  to  8e$9Um$  t.  Simfem$t  40 
Am.  Deo.  339,  diwnenng  this  subject. 


Warren  v.  Brown. 

I2S  MnmnPFi,  M.] 
ACKKOWLEDGMBNT  BT  Mabried  WoiCAK  of  deed  Of  instfoment  should  stats 

that  the  same  had  been  made  separate  and  apart  from  her  husband,  and 

that  she  was  examined  privately  touching  the  same. 
PuBCHAEBS  Made  bt  Husband  in  Wife's  Name  during  ooverture  wifl  be 

treated  as  advancements  made  to  her  separate  use,  provided  tbey  ars 

made  in  good  faith,  and  with  no  intention  to  defraud  credlfeofs. 

Appeal  from  the  northern  district  chancery  court  at  Ooiumboa. 
The  facts  are  stated  in  the  opinion. 

Crtisoe  and  Oeorge  L.  Patter,  for  the  plaintiflf, 

Jame9  T.  Harri»on^  for  the  defendant. 
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By  Court,  Txbosb,  J.  The  complainant  filed  a  bill  td  enjoin 
the  sale  of  some  town  lots  in  the  town  of  Columbus,  to  which 
she  had  a  lease  of  ninety-nine  years,  renewable  foreyer;  an^ 
which  by  deed,  jointly  with  her  deceased  husband,  she  conveyed 
to  the  defendant  Eggleston,  in  trust,  to  secure  a  debt  due  by 
her  husband  to  the  defendant  Brown.  The  ground  of  reliet 
chiefly  relied  upon  is,  that  the  deed  was  executed  under  threats 
and  duress,  and  without  her  Toluntary  consent.  The  proof  of  the 
threats  and  duress  seems  ample,  but  it  is  not  shown  that  either 
Brown  or  Eggleston  was  aware  that  they  had  been  used.  It  is 
insisted,  that  in  the  absence  of  such  knowledge  upon  their  part, 
the  acknowledgment  made  by  complainant  before  the  magia* 
trate  estops  her  from  denying  the  TaUdity  of  the  deed. 

The  title  of  complainant  to  the  premises  was  deriyed  from 
trustees  of  the  Franklin  Academy,  by  a  lease  made  to  her  dur- 
ing coverture,  on  the  fourteenth  of  Auguot,  1847.  But  defend* 
ants  allege  that  the  consideration  was  paid  by  the  husband,  and 
that  complainant  can  not,  therefore,  hold  the  properly  in  her 
own  name;  but  that  the  same  belonged  to  the  husband,  and  is 
subject  to  his  debts. 

The  acknowledgment  made  by  the  complainant  is  not  in  ac- 
cordance with  the  statute,  but  is  defective  in  an  essential  par» 
ticular.  It  is  true  that  it  states  that  it  was  made  ''  separate  and 
apart  from  the  husband;''  but  it  does  not  purport  to  have  been 
made  on  **  a  private  examination." 

This  is  as  essential  a  requisition  of  the  statute  as  an  examina- 
tion "  apart  from  the  husband."  For  it  will  be  readily  seen 
that  the  objects  of  the  statute  might  be  as  easily  defeated,  if  tho 
examination  was  not  made  in  private,  as  if  made  in  the  presence 
of  the  husband. 

This  view  of  the  case  renders  it  unnecessary  to  decide  whether 
a  feme  covert  would  be  estopped  by  an  acknowledgment  made 
in  due  form  from  showing  threats  or  duress. 

This  brings  us  to  the  consideration  of  the  second  question: 
Had  the  complainant  a  separate  estate  in  the  premises  by  virtue 
of  the  lease  to  her? 

As  the  wife  can  not  be  a  trustee  for  the  husband,  it  has  long 
been  a  principle  of  courts  of  equity,  that  purchases  made  by 
him  in  her  name  during  coverture  would  be  treated  as  advance- 
ments made  to  her.  In  this  case,  it  appears  from  the  petition  of 
C.  D.  Warren,  the  husband,  made  on  the  thirteenth  of  August, 
1847,  to  the  trustees  of  the  Franklin  Academy,  that  Mrs.  Warren, 
his  wife,  became  ''  the  owner,  by  purchase,  from  Joseph  Bryan," 
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of  the  lots  in  controTersj;  and  the  petition  contained  a  pnijer 
that  a  deed  for  them  might  isstie  in  her  name,  which  was  accord- 
ingly done.  One  of  the  witnesseB  proTes  that  the  husband,  at 
the  same  time,  paid  the  balance  due  from  Joseph  Bryan  on  the 
original  lease  of  the  lots.  It  is  said  the  money  he  thus  used 
was  his  own,  and  not  Mrs.  Warren's.  Of  this  there  is  no  direct 
proof;  but  if  it  be  conceded,  the  case  falls  within  the  principle 
of  equity  we  have  just  stated,  and  must  be  considered  as  an  ad- 
vanee  to  the  wife  for  her  separate  use. 

But  it  is  said  that  if  the  money  was  advanced  by  the  husband, 
the  wife  can  not  hold  the  property  in  her  own  name,  because  of  the 
proyiso  of  the  first  section  of  the  act  of  1839:  Hutch.  Code,  496. 

In  the  case  of  BcUcliffe  t.  Dougherty ,  24  Miss.  181,  we  stated 
that  the  act  of  1889  was  an  enabling,  not  a  restraining,  statute, 
and  intended  to  extend,  not  to  limit,  the  powers  of  married 
women  to  hold  separate  properly;  and  we  there  held,  that  a 
deed  made  directly  by  the  husband  to  the  wife,  though  void  at 
law,  would  be  sustained  in  equity  against  him,  though  not 
against  his  creditors.  And  the  rule  there  laid  down  we  would 
apply  to  this  case,  had  the  conyeyance  been  made  by  the  hus- 
band to  the  wife.  But  here  the  husband  did  not  make  the  deed 
to  the  wife.  The  conyeyance  was  made  to  her  by  a  stranger. 
The  title  to  the  property  never  was  in  the  husband,  and  it  does 
not  therefore  tall  within  the  proviso  to  the  first  section  of  the 
act  of  1839,  as  the  ''property,"  in  the  words  of  the  proviso, 
**  did  not  come  from  him." 

But  it  is  said  he  advanced  the  money  which  paid  for  it.  This 
may  be  true.  Before  the  act  of  1839,  a  husband  could  make 
such  purchases  in  the  name  of  his  wife,  and  they  were  treated 
as  advances  made  to  her  separate  use.  The  power  still  exists, 
in  our  opinion,  not  impaired  by  that  act;  and  the  only  inquiry 
tha-t  can  be  made  under  such  circumstances  is,  whether  the  ad- 
vance was  made  bona  fide.  Of  course  such  advances,  being 
merely  voluntaiy,  would  be  set  aside,  at  the  instance  of  creditors, 
in  all  cases  arising  since  the  act  of  1839,  in  which,  under  like 
circumstances,  they  would  have  been  set  aside  if  the  act  had  not 
been  passed. 

The  record  before  us  contains  no  suggestion  of  fraud,  and  the 
debt  which  the  defendants  seek  to  collect  was  made  subse- 
quent to  the  lease  to  Mrs.  Warren.  Under  such  circumstances, 
we  think  a  court  of  equity  will  protect  her  right  to  the  property. 
The  decree  of  the  court  below  must  be  reversed,  and  the  cause 
lomanded. 

Am.  Dxo.  Vol.  LVn— It 
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SmcT  OF  PcTBCHASE  BT  AND  Dkxd  TO  Mabrisd  Woman. — From  the 
l^mciple  of  the  common  law  which  regards  the  haaband  and  wife  aa  one  per- 
aon,  it  had  been  repeatedly  held,  until  enabling  statutes  had  been  passed,  that 
the  legal  existence  of  the  wife  was  suspended  during  marriage,  and  conse- 
quently that  all  the  pniperty  was  vested  in  the  husband.  The  common  law, 
tliough  regarding  marriage  as  a  civil  contract,  distinguished  it  from  other  civil 
contracts  by  treating  it  as  the  formation  and  foundation  of  a  connection  the 
parties  by  their  own  consent  were  incapable  of  dissolving.  This  connection 
involving  the  duty  of  living  together,  in  the  nature  of  things  the  power  of 
umpire  must  be  placed  in  the  hands  of  the  one  or  other  of  them.  This  poviec 
was  committed  to  the  husband;  the  husband  and  wife  were  regarded  as  one 
person,  and  her  legal  existence  and  authority,  in  a  degree,  lost  or  suspended, 
or,  as  it  was  sometimes  expressed,  merged  in  that  of  the  husband.  She  had 
not  the  capacity  to  contract,  nor  had  she  administration  of  property.  By  the 
marriage,  if  the  wife  was  seised  of  an  estate  of  an  inheritance,  the  husband 
became  seised  thereof,  taking  the  rents  and  profits  during  their  joint  lives, 
and  by  possibility  during  his  life.  If  the  wife  had  an  estate  of  freehold,  not 
of  inheritance,  as  for  her  own  life  or  the  life  of  another  person,  the  husband 
became  seised  of  such  estate,  and  entitled  to  the  rents  and  profits  during 
marriage.  If  the  estate  was  pur  autre  vie,  the  husband,  surviving  the  wife, 
became  a  special  occupant  of  the  land  during  the  life  of  such  person.  Her 
chattels  real  passed  to  the  husband,  who  had  power  to  sell,  assign,  or  make 
other  disposition  of  them  at  pleasure.  As  to  her  choses  in  action,  he  had  an 
unqualified  right  of  reducing  them  to  possession,  and  thereby  acquiring  abso- 
lute ownership  of  them.  He  could  sue  for  and  recover,  release,  discharge,  or 
assign  them.  Of  her  personal  property  in  possession  eo  inglanli  the  marriage, 
title  and  possession  passed  to  the  husband.  So  of  personal  property,  title 
and  possession  of  which  accrued  to  the  wife  during  marriage.  The  possession 
of  the  wife  was  the  possession  of  the  husband,  *'  because  her  legal  existence 
was  merged  in  his,"  and  the  wife  was  positively  incapable  of  a  possession,  in 
the  eye  of  the  law,  distinct  from  that  of  the  husband.  So  arbitrary  was  the 
rule,  that  the  husband  could  not  make  any  gift  to  his  wife  except  through  the 
intervention  of  a  trustee.  But  owing  to  the  progressive  spirit  which  has  per- 
vaded the  growth  of  law,  the  barriers  have  been  gradually  removed,  and  a 
spirit  of  equality  generally  prevails.  Upon  studying  this  question,  it  will  be 
found  that  at  an  early  day,  even  at  common  law,  a  married  woman  might 
purchase  real  estate  without  the  consent  of  her  husband.  One  of  the  earliest 
writers  says  that  '*  tk  feme  covert  can  not  take  anything  of  the  gift  of  her 
husband,  but  is  of  capacity  to  purchase  of  others  without  the  consent  of  her 
husband.  But  her  husband  may  disagree  thereunto,  and  divest  the  whole 
estate;  but  if  he  neither  agree  nor  disagree,  the  purchase  is  good;  but  after 
his  death,  albeit  her  husband  agreed  thereunto,  yet  she  may  without  any 
cause  to  be  alleged  waive  the  same,  and  so  may  her  heirs  also,  if  after  the 
decease  of  her  husband  she  herself  agreed  not  thereunto:*'  Co.  Lit.,  p.  1, 
lib.  1,  c.  1,  sec  da.  See  also  i  Com.  Dig.  566,  Baron  and  Feme,  p.  2.  And 
if  she  may  take  absolutely,  so  she  may  take  upon  condition:  Id.  570,  Baron 
and  Feme,  p.  8,  10. 

The  prevailing  doctrine  in  most  of  the  states  of  the  Union  is,  that  a  mar- 
ried woman  can  purchase  real  estate  without  the  consent  of  her  husband,  and 
that  such  purchase  will  be  deemed  valid:  Shields  v.  Keys,  24  Iowa,  299; 
Knapp  V.  SmUh,  27  N.  Y.  277;  Darby  v.  CaUaghan,  16  Id.  71;  BamadeU  v. 
gSdler,  28  Cal.  39;  Meyer  v.  Kimer,  12  Id.  252;  ScoU  v.  Maynard^  1  Dallam, 
648;  McIfUyre  v.  Chappell^  4  Tex.  187;  Lave  ▼.  Robertson,  7  Id.  6;  Huston  v. 
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Ouri,  8  Id.  239;  McKa^  v.  TrtadwtU,  Id.  180;  SdrmQton  v.  Ma^iM,  5  Id.  388; 
Paitenon  v.  Scbhuon^  25  Pa.  St  81;  Ramborger^B  Adm*r9  v.  Inffraham,  38 
Id.  147;  Cmotoii  t.  Wiebenham,  54  Id.  302;  OUm  v.  ITonoid^  40  Id.  140 
Borlz  V.  So9tz»  48  Id.  387;  Conrad  v.  Shermo,  44  Id.  193;  <?^v.  NvUaU,  Id. 
81;  //aiuiM  V.  HaakU,  54  Id.  133;  Xetii  v.  Earl,  30  Ohio  Si.  147;  PAOfigM  t. 
O^race*,  20  Id.  372;  Jenz  t.  Otryel,  26  Id.  527;  Ames  t.  Ibtter,  3  Allen,  541; 
Chapman  ▼.  ^'(wter,  6  Id.  136;  SUwaH  v.  /cnibtiu,  6  Id.  300;  Bttaibtook  ▼. 
fiirif,  97  Mass.  302;  Labaree  ▼.  CoOy,  99  Id.  559;  FUke  v.  Mcintosh,  101  Id. 
66;  Okmfoit  ▼.  Dix,  106  Id.  305;  FawseU  t.  (TurrJer,  109  Id.  79;  MtOer  t. 
Blaeldmm,  14  Ind.  62;  TVX^en  ▼.  McMawts,  5  Id.  407;  i^Aorl  ▼.  BaUU,  52 
Ala.  4o6;  Carpenter  v.  MUcheU,  50  111.  471;  iTfio^^v  y.  Jfcuttn,  9  Kan.  532; 
yquier  ▼.  Stockton^  5  La.  Ann.  741;  Brown  v.  Xrim<,  37  Me.  423.  In  aome 
states  lands  may  be  conveyed  to  a  wife  free  from  the  control  of  her  husband 
for  her  sole  and  separate  use.  When  this  can  not  be  effected  directly,  it  may 
be  by  means  of  a  trustee:  CommonweaJih  v.  WUUkana,  7  Gray,  337;  Ayer  v. 
Ayer,  16  Pick.  331;  Nightingale  ▼.  Hidden,  7  R.  L  128;  Fink  v.  Stubbs,  30 
Ala.  335;  Bayer  v.  Cocberill,  3  Kan.  282;  Pooley  ▼.  Webb,  3  Coldw.  599;  ^ajice 
T.  Nogle,  70  Pa.  St.  176;  Biehmond  v.  Tibbies,  26  Iowa,  474;  Uhrig  v.  IlortU- 
man,  8  Bnsh»  172;  Whitehead  t.  ^Wtn«,  43  Oa.  221;  Prout  y.  Boby,  15  Wall. 
471;  /^^ipineott  y.  MiteheU,  94  U.  S.  767;  Bwndey  v.  nomcw,  63  Mo.  390; 
McVey  Y.  O^reen  Bay  B.  B.  Co.,  42  Wis.  532. 

Effect  of  Dxkd  to  Marrtied  Woman,  when  Siik  is  mot  Described 
A8  SoGB. — A  deed  to  a  married  woman  not  describing  her  as  such,  nor  pur- 
porting to  be  for  her  sole  and  separate  use,  is  prima  fade  a  conveyance  to 
the  husband  and  wife  in  common,  in  those  states  where  the  law  of  community 
prevails:  Adaaas  v.  KnawlUin,  22  CaL  283;  while  at  the  common  law,  a  life 
estate  vesta  in  the  husband  and  the  reversion  in  the  wife:  WJUtehead  v.  Ar- 
line,  43  Ga.  221;  MerriU  v.  Bxdloch,  105  Mass.  486;  Reeves  v.  Webster,  71 
lU.  307;  Deveehaud  v.  Berrry,  48  Ala.  591;  Hoyt  v.  Parks,  39  Conn.  357. 
Upon  proof  of  a  conveyance  of  land  to  the  wife  from  a  stranger,  without  any 
evidence  as  to  the  person  by  whom  the  consideration  was  paid,  it  must  be 
held  that  it  is  her  separate  estate:  Lyon  v.  Oreen  Bay  B.  B,  Co.,  42  Wis.  548. 

Effect  of  Deed  fbom  Husband  to  Wife. — Under  the  rule  of  the  com* 
men  law,  as  dlBtinguished  from  equity,  the  husband  or  wife  can  not  convey 
land  directly  one  to  the  other:  Underhill  v.  Morgan,  33  Conn.  107;  Martin  v. 
Martin^  1  GreenL  394;  Voorhees  v.  Presbyterian  Church,  17  Barb.  103;  Rouoe 
Y.  Hamilton,  3  GreenL  63.  But  courts  of  equity  will  give  effect  to  such 
deeds,  if  not  in  fraud  of  creditors,  when  made  through  the  intervention  of  a 
trustee:  Spencer  v.  Oodw'm,  30  Ala.  355;  Jetaell  v.  Porter,  31  N.  H.  34| 
AbboU  V.  Hurd,  7  Blackf.  510;  Drissel  v.  Rozier,  19  Mo.  448;  Fowler  v. 
Trebein,  16  Ohio  St.  493;  Simmons  v.  Thomas,  43  Miss.  31;  Bamum  v. 
Fixrthing,  40  How.  Pr.  25;  AuUman  v.  Obermeyer,  6  Neb.  260;  LoonUs  v. 
Brush,  36  Mich.  40;  Bancroft  v.  Curtis,  108  Mass.  47;  or  by  means  of  the 
statute  of  uses,  in  the  form  of  a  conveyance  to  the  use  of  husband  and  wife: 
Pennsylvania  Salt  Co.  v.  Neel,  54  Pa.  St.  9;  Roper  on  H.  &  W.  59;  or  a 
covenant  to  stand  seised:  Thatcher  v.  Omans,  3  Pick.  521.  In  some  states  a 
husband  can  convey  land  directly  to  Ms  wife  without  the  necessity  of  a 
trustee:  Civ.  G.  GaL,  sec.  158;  Burdeno  v.  Amperse,  14  Mich.  91;  Hoff- 
man V.  SUger,  28  Iowa,  308;  Wilder  v.  Brooks,  10  Mich.  50;  Johnson  v. 
StUlings,  35  Me.  427;  Allen  v.  Hooper,  50  Id.  372;  Witians  v.  Pee/des,  31  Barb. 
371;  and  it  will  be  sustained  in  equity,  if  founded  on  a  meritorious  consideia- 
tioD:  Hvnt  y.  Johnson,  62  DL  22;  JkUe  r.  Lincoln,  44  N.  Y.  27:  Watson  v. 
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AfdbeMnire,  45  lowia,  281;  and  distlnotly  intended  for  her  eepente  nee:  Bkw 
T.  RiekeU^  85  Ind.  181;  Thomp&on  v.  MUU,  89  Id.  020;  and  if  not  in  fmnd  of 
erediton:  BroMakk  r.  Kennmrd,  41  Id.  888;  ^wilii  ▼.  Anntn^  24  N.  J.  Bq. 
185;  ShmvuM  v.  Hof^nd,  54  Ind.  578. 

MisoxLLAifsoua.— In  Bims  v.  BieheU^  85  Ind.  181,  Boakirk,  J.,  in  peasing 
upon  the  question  of  the  validity  of  oonveyanoea  from  huaband  to  wife,  laid 
down  tut  following  prindplea:  **  Third,  That  a  direct  conveyance  from  a 
hnaband  to  hia  wife  wiU  be  anatained  and  upheld  in  equity:  1.  Where  the 
consideration  of  the  tranafer  ia  a  aeparate  interest  of  the  wife,  yielded  up  by 
her  for  the  huaband'a  benefit  or  that  of  their  family,  or  which  haa  been  ap- 
propriated  by  him  to  hia  uaea;  2.  Where  the  huaband  ia  in  a  aitnation  to  make 
a  gift  to  hia  wife,  and  diatinoUy  separates  the  property  given  from  the  maaa 
of  hia  property,  and  aeta  it  apart  to  the  aeparate,  aole,  and  exdnaive  uae  of 
hia  wife.  Fourth,  Where  a  wife  advancea  money  to  her  huaband,  or  the  hua- 
band ia  indebted  to  the  wife  upon  any  valid  conaideration,  the  wife  atanda  aa 
the  creditor  of  the  huaband;  and  if  the  conveyance  ia  made  to  pay  or  aecure 
auch  liability,  the  wife  will  hold  the  property  free  from  the  claima  of  other 
creditora,  when  the  transaction  ia  unaffected  by  unfaimeaa  or  fraud.  Fifth, 
Whenever  a  contract  would  be  good  at  law  when  made  with  truateea  for  the 
wife,  that  contract  will  be  anatained  in  equity  when  made  with  each  other 
without  the  intervention  of  truatees.  Eighth,  That  where  conveyances  from 
a  husband  to  his  wife  have  not  been  sustained  in  equity,  it  has  been  on  ac- 
count of  some  feature  in  them  impeaching  their  fairness  and  certainty,  as 
that  they  were  not  in  the  nature  of  a  provision  for  the  wife,  or  where  they 
interfered  with  the  rights  of  creditors,  or  where  the  property  granted  had 
not  been  distinctly  separated  from  the  mass  of  the  husband's  property. 
Ninth,  That  in  consequence  of  the  absolute  power  which  a  man  poasesses 
over  his  own  property,  he  may  make  any  disposition  of  it  which  docs  not  in- 
terfere with  the  existing  rights  of  others.  Tenth,  When  a  husband  is  free 
from  debt  and  has  no  children,  and  conveys  property  to  his  wife  for  a  nom- 
inal consideration,  the  htw  will  presume  that  it  was  intended  as  a  provision  for 
his  wife.  Eleventh,  That  a  conveyance  from  a  husband  to  his  wife,  which 
is  good  in  equity,  vests  the  title  to  the  property  conveyed  in  the  wife  as 
fully,  completely,  and  absolutely  as  though  the  deed  had  been  made  by  a 
stranger  upon  a  valid  consideration  moving  from  the  wife:"  See  Lucas  v.  Zu- 
caSf  1  Atk.  270;  FreemanUe  v.  Bankes,  5  Ves.  70;  BaUertbee  v.  FarringUm^  1 
Swans.  106;  LatoureUe  v.  Williams,  1  Barb.  9;  Neu/villeY.  Thomson^  8  Edw. 
Ch.  92;  McKennan  v.  Phillips,  6  Whart  671;  Kee  v.  Vtuser,  2  Ired.  Eq.  553; 
Sianwood  v.  Stnnwood,  17  Mass.  57;  Phdps  v.  Phdps,  20  Pick.  556;  Adams 
V.  BraekeU,  5  Met  280;  Jones  v.  Obenchain,  10  Gratt  259;  Walter  v.  Hodge, 
2  Swans.  97;  More  v.  Freeman,  Bunb.  206;  Lady  Arundell  v.  Phippe,  10 
Ves.  139;  Shepard  v.  Shepard,  7  Johns.  Ch.  57;  Wood  v.  Warden^  20  Ohio, 
518;  OaJines  v.  Poor,  3  Mete  (Ky.)  503;  Ward  v.  CroUy,  4  Id.  59;  FUch  v. 
Ayer,  2  Conn.  143;  ComtcaU  v.  Hoyt,  7  Id.  420;  Morgan  v.  The  Thames 
Bank,  14  Id.  99;  Wintan  v.  Bamum,  19  Id.  171;  Hawley  v.  Burgess,  22  Id. 
284;  and  the  following  cases  in  this  series,  and  notes:  Harmon  v.  James,  45 
Am.  Dec  296;  Boour^  AdmW,  v.  Addimm,  46  Id.  43;  Litton  v.  Baldwin,  47 
Id.  605;  MtrriU  v.  SeoU,  50  Id.  366;  Howard  v.  North,  51  Id.  760;  Fisk  v. 
ChUkman^  52  Id.  761;  Harris  v.  Harris,  53  Id.  393;  Spofford  v.  TVue,  54  Id. 
021. 

AoKVOWLEDOiOBiras  IN  Dbid,  Kbckbsitt  Am)  GHAsacTXB  or:  See  Hm^ 
ter  V.  Brjfan^  5  Am.  Dec  526;  Melntirs  v.  Ward,  6  Id.  417;  OasseUy.  Cooftt, 


1 
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11  Id.  610;  JcmrdoM  t.  Jtmrdan^  Id.  724;  Murphy  t.  Mwrphf,  12  Id.  479; 
Bam^  V.  Bant^i,  16  Id.  616;  Tate  ▼.  8iol^fi)o$,  Id.  546;  BwrmeU  t.  Sha/ekU- 
/ord^  22  Id.  100;  Fidi  t.  Outkmam^  52  Id.  761,  and  notes  iidliwting  othw 
in 


WauiAOE  v.  Wobobam. 


(9S  IbHonpn.  U».) 
Whibb  Liabhitt  or  Pkrson  fob  whosb  Un  Oooss  Fubhishbd  Bzun^ 

any  promiae  by  a  third  person  to  pay  for  the  same  most  be  in  writingi 

but  where  this  liabili^  does  not  exist,  the  promise  to  pay  need  not  be 

in  writing. 
Pabxt  to  Whom  Gbbdit  n  Obigihallt  Gitxv  hy  the  Tsndor  is  liahle  for 

the  payment  to  him  of  the  amount  oredited* 

Affbal  from  tiie  cirotiit  court  of  Choctaw  ooimiy.  The  fMts 
are  stated  in  the  opinion. 

John  B.  HemphiU,  for  the  plaintiffi 
J.  I.  Ouion,  for  the  defendant. 

Bj  Court,  Ybbgeb,  J.  This  record  presents  but  a  single 
question:  Was  the  promise  proved  to  have  been  made  bj  the 
defendant  within  the  first  section  of  the  statute  of  frauds,  or  a 
"promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another"?  The  proof  is,  that  the  ''defendant,  before  the  sale 
of  the  articles,  requested  the  plaintiff  to  sell  them  to  one  Newell, 
£^d  that  the  sole  was  induced  alone  by  the  promise  of  the  said 
defendant  to  pay  for  them."  This  was  all  the  evidence  in  the 
case,  as  it  appears  from  the  bill  of  exceptions.  It  does  not  ap- 
pear from  anything  before  us  that  any  credit  whatever  was  given 
1o  Newell,  or  that  Newell  was  liable  for  the  goods. 

In  Mataon  v.  Wharam,  2  T.  R.  80,  Buller,  J.,  observed  that 
"the  general  rule  is,  if  the  person  for  whose  use  the  goods 
are  furnished  be  liable,  any  other  promise  by  a  third  person  to 
pay  that  debt  must  be  in  writing."  The  converse  of  this  propo- 
sition is  also  true.  If  the  person  for  whose  use  the  goods  are 
furnished  is  not  liable,  then  the  promise  to  pay  need  not  be  in 
writing.  It  appears  in  this  case  that  the  goods  were  furnished 
At  the  request  of  the  defendant,  and  that  "  the  sale  was  induced 
alone  by  her  promise  to  pay  for  them."  As  we  remarked  before, 
the  bill  of  exceptions,  which  purports  to  contain  all  the  evi- 
dence, does  not  show  that  any  credit  whatever  was  given  to 
Newell,  or  that  he  was  bound  for  the  goods.  However  true, 
ihersfore,  as  an  abstract  rule  of  law,  the  instruction  given  hj  the 
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court  may  be,  to  wit,  "if  the  goods  were  changed  jointly  to  the 
defendant  and  Newell,  the  promiBe,  to  be  binding  on  the  de- 
fendant, must  be  in  writing; ''  yet,  as  there  seems  to  have  been 
no  evidence  on  which  to  base  the  charge,  and  it  may  have  had  a 
tendency  to  mislead  the  juiy,  it  was  erroneous  in  the  court  to 
give  it.  From  the  facts  stated  in  the  bill  of  exceptions,  without 
anything  explaining  them,  the  credit  seems  to  haye  been  given 
entirely  to  the  defendant,  and  her  promise  to  have  been  entirely 
original,  and  not  an  understanding  to  "answer  for  the  debt, 
de&ult,  or  miscarriage  of  another." 
Let  the  judgment  be  reversed,  and  the  cause  remanded. 

PBomsi  TO  Pat  Dbr  or  Anothbb,  whin  not  wrbih  Statots  of 
Frauds. — ^A  promite  to  pay  the  debt  of  another,  when  the  UahOity  of  the 
original  debtor  ia  diachazged,  will  be  treated  as  an  independent  oontiBot»  and 
need  not  be  proved  to  be  in  writing:  Andenon  y.  Davit,  31  Am.  Dea  614; 
Cooper  V.  Chambers,  26  Id.  710;  Bogere  ▼•  ColUer,  23  Id.  153.  Where  the 
party  promising  has  foi^  his  object  a  benefit  which  he  did  not  before  enjoy, 
accruing  immediately  to  himself,  a  promise  to  pay  need  not  be  in  writing: 
NeUon  v.  BoffnUm,  37  Id.  148.  A  promise  made  for  the  benefit  of  another  need 
not  necessarily  be  in  writing:  Proprtetors  Upper  Locks  v.  AbboU,  40  Id.  184. 
So  an  agreement  to  pay  toll  on  certain  lumber  of  a  third  party,  if  the  plaintifl 
would  allow  the  same  to  pass  throogh  his  canal-locks,  partakes  of  the  charac- 
ter of  an  original  undertaking,  and  need  not  be  in  writing:  Id.  When  the 
defendant  and  another  person  were  in  the  plainti£b'  store,  and  the  defendant 
told  the  plaintjfls  that  he  would  pay  for  any  goods  sold  to  such  other  person, 
and  goods  were  afterwards  so  sold  and  charged  to  both  such  persons,  the  de- 
fendant was  relieved  from  liability,  his  promise  not  being  in  writing:  MaUk" 
ews  V.  Milton,  26  Id.  247.  Bat  where  the  promise  by  the  defendant  to  pay 
is  original  at  the  time  of  the  sale,  he  will  be  held  liable:  Rhodes  v.  Let^  24  Id. 
744.  So  where  one  who  calls  in  a  physician  to  attend  a  female  who  was 
brought  up  in  his  house,  but  whose  time  was  her  own  on  amving  at  age,  it 
originally  liable  to  pay  for  the  attendance,  especially  where  other  ciroum* 
stanoes  combine  to  show  that  the  defendant  expected  to  pay:  Ctarh  v.  ITofer* 
29  Id.  160. 


HiGOINBOTTOM  V.   ShOBT. 

(25  MnmopFZ,  leo.] 
Oovav  or  Bquitt  nr  AnMiinsrsRiNO  Justiob  adapts  itself  to  the  peculiar 

circumstances  of  each  case  brought  before  it. 
pABnTiov  IS  Right  which  a  tenant  in  common  may  claim  from  his  co-tenant 

at  any  time. 
Whirs  Equttablb  Pabtition  can  not  bb  Made,  owing  to  the  nature  of 

the  property,  a  court  of  equity  will  grant  relief  by  decreeing  a  sale  of  the- 

property  and  dividing  its  proceeds  among  the  co-teuants. 

Appeal  from  the  circuit  court  of  Tishamingo  county.    Parti*- 
fcion.     The  facts  are  stated  in  the  opinion. 


.* 
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B.  N,  Kimyon^  tot  the  plaintiff. 
B,  C.  Rives,  for  the  defendant. 

By  Goiirty  Fishbb,  J.  The  defendant  in  error  filed  his  bill  on 
the  chancery  side  of  the  circuit  court  of  Tishamingo  county 
against  the  plaintiff  in  error,  praying  the  court  to  decree  a  sale 
of  a  quarter-section  of  land,  upon  which  is  situated  a  mill,  in 
said  county,  held  as  tenants  in  common  by  the  parties,  on  the 
ground  that  the  mill  constituting  the  main  value  of  the  premises, 
an  equal  partition  can  not  be  made;  and  also  praying  for  an  ac- 
count to  be  taken  of  the  profits  of  the  mill  for  a  certain  number 
of  years. 

The  court  below  decreed  according  to  the  prayer  of  the  bill. 
From  which  decree  a  writ  of  error  has  been  prosecuted  to  this 
court. 

But  one  fact  may  be  considered  as  in  issue,  and  that  is, 
whether  a  partition  of  the  land  can  be  made  according  to  prin- 
ciples of  equity.  It  is  true,  a  great  many  other  matters  are 
introduced,  both  by  the  pleadings  and  CTidenoe;  but  this  will  be 
found  to  be  the  only  important  question. 

A  court  of  equity  in  administering  justice  adapts  itself  to  the 
peculiar  circumstances  attending  each  case  brought  before  it. 
Partition  is  a  right  which  a  tenant  in  common  may  claim  from 
his  co-tenant  at  any  time.  But  as  the  rights  of  both  parties 
were  equal  while  the  estate  in  common  was  enjoyed,  they  must 
be  made  equal  in  its  division.  In  such  case,  equality  is  equity. 
The  court,  then,  must  determine  whether  it  can,  according  to 
this  principle,  permit  each  party  to  enjoy  his  rights  in  severalty 
to  the  land  in  controversy.  If  so,  it  will  order  partition  to  be 
made.  If,  on  the  contrary,  from  the  indivisible  nature  of  the 
property,  partition  can  not  be  made  according  to  the  principle 
of  equality,  the  court  must  still  grant  relief,  by  adapting  itself 
to  the  peculiar  circumstances  of  the  case,  and  making  a  decree 
which  will  protect  the  rights  of  both  parties;  and  this  can  only 
be  done  by  a  sale  of  the  property,  and  dividing  the  money. 
Equality  in  this  way  can  be  arrived  at,  and  justice  done  to  both 
parties. 

It  is  dear  from  the  proof  in  the  record  that  an  equal  partition 
of  the  land  can  not  be  made. 

We  therefore  aflSrm  the  decree  of  the  court  below. 

Bqvitt,  Bdlbi  Qovbrnino  Exjcrcisb  or:  See  the  following  OMes:  WUdm 
▼.  KeeUr,  23  Am.  Dea  781;  Bowden  ▼.  Schatzell,  23  Id.  170;  OrinuUme  ▼. 
Carter^  24  Id.  230;  Henderson  ▼.  Overton^  24  Id.  402;  Chamberlain  ▼.  Tkmiip- 
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•on,  26  Id.  390;  De  la  Vergne  t.  EverUon^  19  Id.  411;  OallUm  v.  McCwUin, 
12  Id.  208;  Lining  v.  Oediles,  16  Id.  606;  JliUcheU  v.  Bunch,  22  Id.  669; 
NeviU  V.  Gille^,  26  Id.  696;  B/^A<'«  ffHn  ▼.  ^oniai.  17  Id.  136,  and  notes 
to  sama  ref eriing  to  other  cases  in  this  series. 

pABTinoN,  Who  mat  Claim. — ^Partition  in  equity  is  a  matter  of  righ^  and 
not  of  discretion^  in  all  cases  where  the  complainant  is  entitled  to  partition  at 
law,  and  can  show  a  clear  legal  title:  Wisely  ▼.  IhuUayf  15  Am.  Dec.  712. 
A  tenant  in  common  is  entitled  to  a  partition,  however  inoonTenient  or 
injurions  it  may  be  to  make  it:  Hanson  ▼.  WUlard^  28  Id.  162.  See  alio 
Louvaie  t.  Menard^  41  Id.  161;  Harman  v.  Kelley,  45  Id.  562;  and  BaUerton 
▼.  CMUSf  54  Id.  539,  and  notes  to  same,  citing  other  cases  in  this  series- 
*'  Pkurtition,  in  some  form,  unless  waived  by  an  agreement  between  the  oo> 
tenants,  is  something  to  which  each  has  an  absolute  and  unconditional  right. 
In  invoking  the  aid  of  a  court  of  competent  jurisdiction  to  enforce  this  right, 
he  need  not  show  any  special  cause  for  the  partition:*'  Freeman  on  Cotenancy 
and  Partition,  sec.  433. 

Partition,  Sale  or  Pbemisxs  to  Make. — Where  division  in  partition 
can  not  be  made  without  manifest  injustice,  the  commissioners  may  recom- 
mend  a  sale,  and  the  court  will  judge  of  the  propriety  of  confirming  such  a 
return:  S^ndmcun  v.  Weeks,  49  Am.  Deo.  660.  If  a  division  can  not  be  made 
without  manifest  prejudice  to  the  interests  of  the  proprietors,  the  court  is 
authorized  to  direct  a  sale  and  a  distribution  of  the  proceeds  among  the 
owners:  Louvaie  v.  Menard,  41  Id.  161;  Striher  ▼.  MoU,  22  Id.  646.  "In 
the  United  States  the  manifest  hardship  arising  from  the  division  of  property 
of  an  impartible  nature  has  been  generally,  and  almost  universally,  avoided 
by  statutory  provisions  authorizing  the  sale  of  property  when  its  division 
would  tend  to  greatly  depreciate  its  value,  or  otherwise  to  seriously  prejudice 
the  interests  of  the  co-tenants;  but  enough  may  be  gathered  from  the  Ameri- 
can decisions  to  show  that  they  in  general  indorse  the  English  adjudications 
on  this  subject:"  Freeman  on  Cotenancy  and  Partition,  sec.  483. 


Laukessini  v.  Gobquette. 

[36  MZMIBUPPI,  177.] 

Lessor  of  Plaintiff,  in  Aoiion  of  Ejectment,  must  Have  Legal  Title 
at  the  time  of  the  demise  laid,  and  at  the  time  of  the  action  brought. 

Legal  Title  Exists  Onlt  from  Date  of  its  Acquisition,  and  can  not  be 
given  in  evidence  to  sustain  an  action  of  ejectment  brought  before  it  was 
acquired. 

Doctrine  of  Relation  has  Never  been  Extended  by  courts  further 
than  to  hold  that  a  legal  title  when  acquired  shall  relate  back  to  the 
period  when  the  right  accrued  to  the  property,  so  as  to  defeat  subse* 
quent  claimants  or  incumbrancers  holding  adversely  to  the  right. 

Appeal  from  the  circuit  court  of  Harrison  coonty.    Eject* 
tnent.     The  facts  are  stated  in  the  opinion. 

D.  Mayes f  for  the  appellant. 
John  Henderson,  for  the  appellee. 
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Bj  Court,  Ysbobb,  J.  The  dedaxaftion  in  ejectment  in  this 
case  was  filed  on  the  twenly-fifth  day  of  Aogast,  1818,  and  the 
demise  is  laid  on  the  twelfth  day  of  June,  1818. 

On  the  trial,  the  lessor  of  the  plaintiff  offered  in  evidence  a 
patent  from  the  United  States,  bearing  date  the  thirteenth  of 
December,  1811,  and  a  patent  certificate  bearing  date  the  six- 
teenth of  November,  1811.  These  were  objected  to,  as  inadmis- 
sible as  evidenoe  of  title  under  the  demise  laid  in  the  dechuna- 
tion;  but  the  objection  was  orerroled,  and  a  bill  of  exceptions 
taken  to  the  judgment  of  the  court.  The  whole  case  turns  upon 
the  coxrectoess  of  that  decision. 

No  rule  is  more  uniyersally  recognized  than  the  one  insisted 
upon  by  the  counsel  for  the  plaintiff  in  error,  to  wit,  that  the 
lessor  of  the  plaintiff,  in  an  action  of  ejectment,  must  haye  legal 
title  at  the  time  of  the  demise  laid,  and  at  the  time  of  action 
brought,  to  enable  him  to  maintain  the  action:  Adams  on  Eject. 
82. 

This  position,  as  a  general  rule,  is  not  denied  by  the  counsel 
for  the  defendant  in  error,  who  admits,  that  at  the  time  this 
action  was  brought  the  lessor  of  the  plaintiff  did  not  have  the 
legal  title,  but  only  an  equitable  title,  on  which  the  action  could 
not  be  maintained ;  but  he  insists,  that  by  virtue  of  the  patent  cer- 
tificate dated  the  sixteenth  of  November,  1811,  and  the  patent 
of  the  thirteenth  of  December,  1811,  he  acquired  the  legal  title, 
which  by  relation  will  be  extended  back  to  the  date  of  the  sur- 
vey on  tiie  twelfth  of  June,  1821,  and  thus  enable  him  to  main- 
tain the  action  brought  while  the  legal  title  was  still  outstanding 
in  the  United  States. 

We  have  been  at  some  pains  to  examine  this  doctrine  of  rela- 
tion thus  insisted  upon  by  cotmsel,  but  do  not  find  that  the  ad- 
judged cases  have  ever  been  carried  to  the  extent  claimed  in  this 


In  looking  at  the  various  cases  cited  by.  the  counsel  for  de- 
fendant in  error  in  which  this  doctrine  of  relation  has  been 
applied,  it  will  be  seen  that  the  plaintiff  in  ejectment,  claiming 
the  benefit  of  the  rule,  had  at  the  commencement  of  his  action 
a  legal  title  to  the  premises  in  controversy.  That  title,  it  is 
true,  might  have  been  younger  in  date  than  the  title  opposed  to 
to  him;  but  the  court  held,  that  in  a  controversy  between  two 
parties,  each  claiming  under  a  patent  deed  or  other  instrument 
conveying  the  legal  title,  they  "  would  examine  the  successive 
stages  of  the  title  from  its  incipient  state  until  its  final  consum- 
mation by  grant,  and  if  found  regular  and  according  to  law 
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in  these  progreedye  stages,  the  giant  should  relate  back  to  the 
inception  of  the  right,  and  have  dignity  accordingly:*'  Bon  y. 
Borland,  1  Pei  664. 

And  in  those  states  where  this  rule  has  been  established,  it  i» 
acknowledged  to  be  a  departure  from  the  common  bw,  by  the  rules 
of  which  courts  of  bw  in  trials  pending  in  them  could  not  look 
beyond  or  behind  the  patent,  grant,  or  deed,  and  examine  the 
progresdve  stages  of  title  antecedent  thereto:  Bon  y.  Borland^ 
supra. 

But  in  all  the  cases  in  which  this  rule  has  been  established, 
the  contest  was  between  two  legal  titles,  and  where  the  plaintiff 
in  ejectment  had  a  legal  title  at  the  commencement  of  the  suit 

The  case  of  Boss  v.  Barland,  1  Pet.  656,  was  a  contest  between 
patentees,  each  i>arty  claiming  under  a  legal  assurance  of  title 
at  the  commenoemet  of  the  suit. 

So  in  the  case  of  Jackson  y.  Dickenson,  15  Johns.  809  [8  Am. 
Dec.  236],  the  question  was  not  whether  a  deed,  made  after  ac- 
tion brought,  would  authorize  a  party  to  maintain  the  action,  but 
whether  a  sheriff's  deed  would  relate  back  to  the  day  of  sale,  so 
as  to  oyerreach  a  mortgage  executed  between  the  day  of  sale  and 
the  date  of  the  deed. 

The  question  in  Kane  y.  Mackin,  9  Smed.  &  M.  887,  was  of  a 
similar  character. 

The  point  decided  in  Fo(^  y.  Fleeger,  11  Pet.  185,  was  that  a 
will  r^stered  in  Tennessee,  after  the  suit  brought,  might  be  read 
in  eyidence  on  the  trial,  as  the  registration  would  relate  back  to 
the  commencement  of  the  suit  and  the  death  of  the  party.  But 
in  that  case  the  will  itself  conyeyed  the  legal  tiUe  to  the  parties. 
The  probate  and  registration  were  merely  eyidence  of  the  exist- 
ence of  the  will,  and  did  not  pass  the  titie. 

We  do  not  deem  it  necessary  to  reyiew  all  the  cases  referred 
to  by  the  counsel  for  the  defendant  in  error.  It  is  sufficient  to 
remark,  that  in  no  case  which  has  eyer  fallen  under  our  obser- 
vation has  it  even  been  held,  that  a  party  who  commences  an 
action  of  ejectment,  having  in  him  at  the  time  only  an  equita- 
ble titie,  could  maintain  that  action  by  afterwards  acquiring 
the  legal  titie,  upon  the  ground  that  the  legal  titie  so  obtained 
existed  by  relation  before  the  commencement  of  the  suit.  As  we 
can  find  no  precedent  for  such  a  rule,  we  are  unwilling  to  establish 
so  wide  a  departure  from  the  established  doctrine  of  the  com- 
mon law  in  actions  of  ejectment.  The  courts  have  nevor  ex- 
tended the  doctrine  of  relation  further  than  to  hold  that  a 
legal  titie  when  acquired  shall  relate  back  to  the  period  when 
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tbe  right  accmed  to  the  property,  so  aa  to  defeat  subsequent 
cLumants  or  incumbrauoers  holding  adverse  to  the  right.  But 
stilly  in  law  and  in  fact,  the  legal  title  exists  only  from  the  date 
of  its  acquisition,  and  can  not  be  given  in  evidence  io  sustain  an 
action  of  ejectment  brought  before  it  was  acquired.  If  the  de- 
mise in  this  case  had  been  laid  and  the  action  of  ejectment 
brought  after  the  issuance  of  the  patent,  then  the  lessor  of  the 
plaintiff  might  have  contended,  that  although  his  patent  only 
issued  in  December,  1844,  yet  his  right  accrued  on  the  twelfth 
of  June,  1824,  when  the  land  was  siurveyed,  or  at  the  date  of 
the  act  of  congress  in  1819,  under  which  he  claims  the  land  in 
controversy. 
Let  the  judgment  be  reversed  and  cause  remanded. 


Pboov  or  DsfxynAjiT's  PossxmoN  ni  Ejsctmsiit,  n«oenity  and  mtlB- 
cioicy  of  to  rapport  the  action:  See  Cooper  y.  BtmUh^  11  Am.  Dea  668;  Dea 
T.  Snowkid,  22  Id.  406;  Kewnum  ▼.  Foiter^  84  Id.  96;  Oeuef  ▼.  Jnloet,  39  LL 
668;  Siewari  v.  Com,  42  Id.  634;  PicheU  ▼.  Doe,  48  Id.  623;  Thomat  v.  Or- 
nU,  44  Id.  68;  McLaurin  v.  8almoH$,  62  Id.  668;  Ohem  ▼.  M^dUnax,  66  Id. 
706,  and  notea  thereto. 

DocnuKs  or  Rklation. — For  a  fall  diacnwioii  of  this  topie,  aaa  nola  to 
/odboa  Y.  Bammift  16  Am.  Deo.  242. 


LiBLOFF  t;.  Habv. 


{S5  IbHonpn.  MS.) 

Wbsbb  a.  PcBCHAsn  Laud  with  B.'s  Momxt,  and  takea  the  title  hi  hia 
own  name»  generally  a  tniat  reaolts  in  favor  of  B.;  hot  if  A.  be  the  Cathffr 
of  B.,  Rich  porchaae  ia  generally  regarded  aa  an  irrevooable  adTaaoem«it 
to  the  latter. 

VoUniTART  SxiTLBMllfT  18  NOT  RlVOGABLB. 

Deed  Madi  to  Hiin>XB«  Delay,  ahd  Dukaud  Crsditobs  ia  Yoid. 

Afpbal  from  the  northern  district  chanoeiy  court  at  Oarroll- 
ton.    The  facts  are  stated  in  the  opinion. 

Charles  Sheppard^  for  the  appellant. 

Oeorge,  for  the  appellees. 

By  Court,  Yeboeb,  J.  In  1846,  Philip  Lisloff  contracted  for 
the  purchase  of  a  tract  of  land  situated  in  Carroll  county,  from 
Isaac  H.  Hanah,  and  on  the  payment  of  the  purchase  money 
by  him,  Hanah,  at  his  request  and  direction,  conveyed  the  land 
by  deed  in  fee  simple  to  his  son,  Charles  Lisloff,  jun.  Subse- 
quently, in  1848,  Hanah,  at  the  request  of  Philip  Lisloff,  made 
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another  deed,  by  which  he  conveyed  the  land  to  Charles  Lisloff, 
«en. ,  a  brother  of  Philip ,  antedating  this  deed  of  the  year  1846,  and 
the  deed  to  Charles  Liidoff,  jun.,  was  ihen  destroyed.  Charles 
Idsloff,  sen.,  afterwards,  at  the  request  of  Philip,  conveyed  the 
land  in  trust  to  a  man  named  Wales,  to  secure  the  payment  of 
certain  promissoiy  notes  made  by  Philip  Lisloff  to  the  defend- 
ant Osbum.  Osbum  was  present  when  the  deed  to  Charlea 
Lisloff,  jun. ,  was  destroyed,  and  was  avrare  that  it  was  destroyed 
for  the  purpose  of  procuring  Hanah  to  make  another  deed  to 
Charles  Lisloff,  sen.,  in  order  that  he  might  execute  the  deed  of 
trust  to  secure  the  notes. 

On  the  facts  disclosed  by  this  record,  although  the  purchase 
money  was  paid  by  Philip  Lisloff,  we  must  consider  it  as  an  ad- 
vance made  to  his  son,  and  the  conveyance  of  the  land  as  a 
voluntary  settlement  by  the  father  upon  him.  The  deed  made 
to  the  son  by  Hanah  vested  the  title  to  the  land  in  him,  and 
the  subsequent  destraction  of  it  did  not  divest  it.  The  second 
deed  made  by  Hanah  to  Charles  Lisloff,  sen.,  is  inoperative, 
and  can  not  defeat  the  right  of  the  son  to  the  premises. 

It  is  certainly  trae,  as  a  general  rule,  where  A.  purchases  a 
tract  of  land  with  the  money  of  B.,  and  takes  the  title  in  his 
own  name,  a  trust  results  in  favor  of  B.  Yet  where  a  father 
purchases,  with  his  own  money,  property  in  the  name  of  his 
child,  it  is,  as  a  general  rule,  held  and  considered  an  advance 
or  settlement  upon  the  child;  and  although  it  be  a  voluntary 
settlement,  yet,  as  we  held  at  the  present  term  of  this  court,  in 
the  case  of  Norman  v.  Burnett,  25  Miss.  183,  it  is  not  revocable 
by  the  father.  See  also  Verplank  v.  Sterry,  12  Johns.  548  [7 
Am.  Dec.  348],  and  Bale  v.  Newton,  1  Yem.  464,  where  the  court 
eay:  ''A  settlement,  though  voluntary,  is  not  revocable." 

Osbum,  in  his  answer,  states  that  the  conveyance  was  made 
to  the  son  in  order  to  hinder,  delay,  and  defraud  the  creditors 
of  the  father;  but  there  is  not  the  slightest  proof  on  this  point. 
He  also  suggests  that  the  deed  was  made  to  Charles  Lisloff, 
jun.,  by  mistake  of  the  draftsman,  it  having  been  intended  by 
Philip  Lisloff  that  the  conveyance  should  be  to  his  brother, 
Charles  Lisloff,  sen.  The  testimony  of  Harris,  who  drew  the 
deed  to  the  son,  proves  the  very  reverse  of  this  suggestion. 

Osbum  likewise  states  that,  in  1846,  before  the  deed  to 
Charles  Lisloff,  jun.,  had  been  destroyed,  and  before  the  execu- 
tion of  the  deed  to  the  uncle,  Charles  Lisloff,  sen.,  believing 
that  Philip  Lisloff  was  the  real  owner  of  the  land,  he  had  pur- 
chased from  him  one  half  of  four  acres  of  the  land,  and  of  a 
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Baw-mill  erected  thereon,  and  tliat  Philip  told  him  at  that  time 
that  he  was  the  owner  of  the  land,  and  had  a  deed  for  it  to 
himself. 

This  statement  can  not  a^ail  the  defendant  for  scTcral  reasons: 
1.  Becanse  it  is  mattei  in  ayoidance,  and  there  is  no  proof  of 
it  whateyer,  except  the  statement  in  the  answer;  2.  Because 
he  does  not  state  that  he  had  jpead  to  Philip  Idsloff  the  pur- 
chase money  before  he  was  informed  of  the  title  of  Charles 
lisloff,  jun.;  and,  8.  Because  the  legal  title  never  was  in 
Philip  Lisloff;  and  therefore,  by  this  deed,  Osbum  did  not  ob> 
tain  the  legal  title,  and  can  not  claim  to  be  a  bona  fide  pur- 
chaser for  valuable  consideration  without  notice.  If  he  saw  fit 
to  rely  upon  the  statement  of  Philip  Lisloff,  that  he  had  the 
title,  without  demanding  its  production,  he  must  abide  the  con* 
sequences  of  his  own  confidence;  and  if  it  has  turned  out  that 
these  representations  were  false,  he  can  not  impute  his  injury 
to  any  other  cause  than  his  own  laches. 

Nor  does  this  case  fall  within  that  provision  of  the  statute  of 
frauds.  Hutch.  C!ode,  637,  which  declares:  **  If  any  conveyance 
be  of  goods  or  chattels,  and  be  not  on  consideration  deemed 
valuable  in  law,  it  should  be  taken  to  be  fraudulent  within  the 
act,  unless  the  same  be  by  will  duly  proved  and  recorded,  or  by 
deed  in  writing  acknowledged  or  proved,  and  such  deed,  if  for 
real  estate,  shall  be  acknowledged  or  proved  and  recorded  in 
the  county  where  the  land  conveyed  is  situated." 

The  conveyance  in  this  case  was  from  Hanah  to  Charles  Lis- 
loff, jun.,  and  was  for  valuable  consideration,  to  wit,  the  pur- 
chase money  paid  by  the  father,  Philip  Lisloff.  Hanah  was 
the  grantor  of  the  deed,  and  if  it  had  not  been  recorded,  subse- 
quent purchasers  or  creditors  of  his,  without  notice  of  its  ex- 
istence, might  have  avoided  it,  because  it  was  not  recorded; 
but  neither  the  letter  nor  reason  of  this  part  of  the  statute  can 
be  made  to  apply  to  purchasers  or  creditors  of  Philip  Lisloff, 
in  whom  the  titie  was  never  vested,  and  who,  therefore,  never 
had  any  interest  in  it  which  creditors  could  reach,  or  any  title 
which  he  could  convey  to  a  purchaser.  It  must  be  understood 
in  this  connection,  that  we  are  treating  the  money  advanced  by 
Philip  Lisloff  as  a  bona  fide  settlement  and  advancement  upon 
his  son,  because  if  there  had  been  proof  that  he  had  advanced 
the  money  for  the  purchase  of  the  land  himself,  and  had  the 
deed  made  to  his  son,  with  the  intent  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  to  defraud  or  deceive  those  who  might 
afterwards  purchase  the  land  from  him,  then  the  deed  would  be 
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avoided  by  other  proTisions  of  the  statute  of  frauds.  But  as 
we  have  before  remarked,  there  is  not  the  slightest  proof  of  anj 
such  intent.  ThO'jdecree  of  the  vice-chancellor  must  be  re- 
versed, and  a  decree  rendered  in  this  court  in  favor  of  the  appel- 
lant, granting  the  relief  sought  by  the  bill. 


Whxbb  Land  la  Pubchased  with  Monkt  or  Two  or  Mobk  PBnaoKs, 
And  the  oooTeyanoe  taken  by  agreement  in  the  name  of  one  them,  a  resnlting 
truBt  ariBes  in  favor  of  the  others:  Dow  ▼.  JeweU,  45  Am.  Doc  371;  Pinnoek 
▼.  Clough,  42  Id.  621;  PadgeU  v.  Lawrence,  40  Id.  232;  Weeki  v.  Haaa,  39  Id. 
46;  and  note  to  NeiU  ▼.  Keesct  51  Id.  746,  where  the  subject  ia  treated  an 
length. 

PuBCHASi  or  Land  bt  Fatbbb  in  Namb  of  his  Son,  for  the  pur- 
pose of  defrauding  crediton,  ia  void  aa  againat  subeequent  aa  well  aa  exist* 
tng  creditors:  EUioU  ▼.  Horn,  44  Am.  Dea  488.  A  conveyance  to  the  chil- 
dren of  the  grantor  ia  void  aa  againat  creditora,  where  it  ia  ahown  that  the 
conveyance  included  all  the  property  of  the  grantor,  real  and  peraonal,  and 
waa  made  to  children  of  tender  yeara  who  were  living  with  him  at  the  time, 
and  that  he  thereafter  continued  in  poeaeaaion,  aelling,  renting,  and  hiring 
portions  of  the  property  and  applying  the  proceeds  to  hia  own  nae:  Lewis  v. 
Love^H  Ileiirtf  38  Id.  161.  And  a  voluntary  conveyance  from  father  to  aon  ia 
void  aa  to  aubaequent  bona  fdt  purchaaera  from  the  father  without  notice: 
Freeman  v.  Ealrnan,  40  Id.  444. 

Volitntabt  Sbttlbmbkt  BiIadb  fob  Benxtit  or  Wm  and  Childbxn, 
if  fair  at  the  time,  will  be  good  againat  aubaequent  creditora  of  the  peraoa 
making  the  deed:  HeaUr  v.  fftasnucm,  44  Am.  Dea  303;  wm  alao  MeV%dM 
V.  i/ay,  45  Id.  637. 
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Smith  v.  Busbt. 

[16  Mmomz,  387.] 

CovEXAHT  TO  ComrxT  BT  Debd,  with  general  warranty,  u  not  satisfied  by 

the  mere  ezecation  of  a  fomud  instmment  with  covenants  of  tiUe,  as  it 

implies  that  the  covenantor  will  convey  an  indefeasible  estate,  and  thai 

his  deed  shall  be  operative  for  that  purpose. 
Makxk  or  NoTX  mat  Majls  Samb  Detxnse  aoaiii8T  Absionbb  that  he 

might  have  made  against  the  assignor  or  payee. 
ToTAi.  OB  Partial  Failukb  of  Coi^sidebation  in  a  note  or  bond  may  be 

given  in  evidence  to  defeat  or  diminish  the  recovery  in  an  action  on  those 

instruments. 
IiraoLTXNcnr  wnx  mot  Avail  as  Dern8B,  nor  bar  a  recovery  of  money 

promised  in  an  action  at  law,  when  the  consideration  is  an  act  to  be  per* 

formed  subsequent  to  the  insolvency. 
VuDEX  Intending  to  Rescind  his  Contract  should  Reunquisb  Claiii 

to  the  vendor  and  abandon  possession. 

Appeal  from  Clinton  cirouit  court  The  facts  are  stated  in 
the  opinion. 

Loan  and  Varies,  for  the  plaintiff. 

8.  L.  Leonard,  for  the  defendant. 

By  Court,  Soott,  J.  This  was  a  petition  in  debt  in  attach- 
ment, begun  by  Smith,  assignee  of  John  Townsend,  against 
Milton  Busby,  on  a  note  executed  by  Busby  for  three  hundred 
and  thirty-seven  dollars  and  fif iy  cents,  payable  the  fifteenth  of 
May,  1847,  and  dated  May  20, 1845.  Plea,  tJie  general  issue.  On 
the  trial,  after  proving  the  assignment,  the  plaintiff  read  the  note 
in  evidence,  after  which  the  defendant  proved  that  the  note  sued 

on  was  given  as  part  purchase  money  for  two  tracts  of  land  of  one 

r/i 
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hundred  and  exxij  aores  each.  At  the  time  of  giying  the  note^ 
a  certificate  of  pre-emption  was  passed  to  Busby  for  one  quarter- 
eection,  and  a  bond  executed  bj  Townsend,  the  assignor,  of  the 
note  in  suit.  The  note  sued  on  was  of  those  mentioned  in  the 
bond  which  was  identified  by  the  witness.  The  bond  was  then 
read  in  evidence,  from  which  it  appeared  thai  Townsend  bound 
himself  in  the  penalty  of  one  thousand  and  eight  hundred  dol- 
lars to  Bueby,  conditioned  to  make  to  Busby  a  warranty  deed 
to  the  north-east  quarter  of  section  83  in  township  57,  range  85, 
on  the  payment  of  eight  hundred  and  seyenfy-fiye  dollars,  in 
three  notes  bearing  even  date  with  the  bond.  The  bond  was  dated 
Hay  20,  1845.  The  defendant  then  read  a  patent  for  the  above 
tract  of  land,  issued  by  the  state  of  Missouri  to  S.  L.  Leonard, 
and  proved  by  him  that  the  said  land  had  been  selected  by  the 
state,  under  the  authority  of  the  United  States;  that  he  pur- 
chased Townsend's  interest  therein,  who  had  a  preemption 
thereto,  and  had  proved  up  the  same  at  sheriff's  sale  on  an 
execution  against  Townsend,  who  was  now  insolvent. 

The  plaintiff  then  proved  by  an  agent  of  Busby  that  he  rented 
the  land  to  Townsend  for  one  hundred  dollars,  and  took  bis 
obligation  therefor,  which  was  delivered  by  Busby,  who  after- 
wards received  the  rent;  that  when  Townsend  sold  the  land  to 
Busby  and  executed  the  above  title  bond,  certificates  of  pre- 
emption had  not  been  issued.  Townsend  and  Busby  went  to 
the  office  to  prove  Townsend's  right  to  pre-emption,  but  in  con- 
sequence of  some  previous  omission  it  was  not  then  proved,  but 
shortly  after  the  certificate  was  issued,  and  it,  together  with  the 
bond  and  the  obligation  for  rent,  was  placed  in  the  agent's 
hands,  by  whom  they  were  delivered  to  Busby.  The  plaintiff 
then  offered  to  prove  that  of  the  three  notes,  mentioned  in  the 
above  bond,  one  was  payable  before  that  on  which  this  suit  was 
brought,  and. that  the  other  was  not  due.  This  evidence  was  re- 
jected. The  plaintiff  also  offered  in  evidence  the  following 
agreement  between  Busby  and  Leonard,  which  was  also  re* 
jected: 

**  TVhereas,  we,  the  undersigned,  have  severally  claims  to  the 
north-west  quarter  section  84,  township  57,  range  85,  and  tho 
north-east  quarter  section  83,  township  57,  range  85;  and 
whereas  the  undersigned,  Milton  Busby,  has  actually  paid  out 
some  nine  hundred  dollars  for  said  north-west  quarter  of  section 
84;  and  whereas,  the  undersigned,  Solomon  L.  Leonard,  is 
satisfied  that  he  has  an  indefeasible  title  to  both  said  quarters, 
but  in  consideration  that  it  would  be  hard  for  said  Busby  to 
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entirelj  lose  said  nine  hundred  dollars,  and  also  to  sappress 
strife  and  bickering  and  to  promote  kind  feelings,  and  also  in 
further  consideration  of  two  hundred  and  sixty-six  dollars  and 
thirty-three  cents,  the  entrance  money  which  said  Leonard  paid 
therefor,  with  interest  to  the  present  time,  by  said  Busby  to 
said  Leonard  paid,  said  Leonard  has  made  a  deed  of  conyeyance 
of  said  north-west  quarter  section  84  to  said  Busby,  and  said 
Busliy  declares  that  he  has  no  just  claim  for  said  north-east 
quarter  section  83,  and  that  he  will  in  no  manner  molest  or 
harass  said  Leonard  about  said  last-mentioned  quarter,  but,  on 
the  contrary,  he  declares  himself  satisfied  with  the  arrangement 
aboye  set  forth. 

"  Witness  our  hands  and  seals  this  twelfth  day  of  Noyember, 
in  the  year  of  our  Lord  1847. 

*'  Solomon  L.  Lbonabd.      [Seal.) 
<  <  Milton  Busbt.  [Seal.  ]  '* 

From  this  state  of  facts,  the  question  arises  whether  there  was 
a  failure  of  the  consideration  of  the  note  sued  on,  or  whether 
the  plaintiff  is  entitled  to  recover.  Li  the  consideration  of  this 
question,  the  evidence  offered  and  rejected  will  be  regarded  as 
in  the  case,  and  the  facts  it  tended  to  prove  will  be  taken  as 
true. 

In  the  court  below  the  plaintiff  submitted  to  a  nonsuit  in 
consequence  of  an  instruction  to  the  effect  that  the  land  having 
been  purchased  by  Leonard  from  the  state,  before  the  com- 
mencement of  this  suit,  and  he  is  still  holding  title  to  the  same, 
and  Townsend  being  unable  to  make  a  good  title  to  the  land, 
and  insolvent,  the  consideration  of  the  note  sued  on  has  failed. 

It  may  be  conceded  that  a  covenant  to  convey  by  a  deed  with 
general  warraniy  is  not  satisfied  by  the  mere  execution  of  a 
formal  instrument  with  covenants  of  title,  but  implies  that  the 
covenantor  will  convey  an  indefeasible  estate,  and  that  his 
deed  shall  be  operative  for  that  purpose.  It  may  likewise  be 
admitted,  for  it  is  statute  law,  that  the  maker  of  a  note  sued  on 
may  make  the  same  defense  against  the  assignee  that  he  might 
have  made  against  the  assignor  or  payee. 

At  common  law  a  failture  of  the  consideration  of  a  bond, 
whether  partial  or  total,  was  no  defense4o  an  action  on  the  in- 
strument. A  partial  or  a  total  failure  of  the  consideration  of  a 
note  might  be  used  as  a  defense  to  an  action  upon  it.  Our 
statute  has  now  abolished  all  distinctions  between  bonds  and 
notes  in  this  respect,  and  a  failure  of  consideration,  in  whole  or 
in  paiiy  may  be  given  in  evidence  to  defeat  or  diminish  the  re* 
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coretj  in  an  action  on  those  instruments:  Code  1845,  p.  832. 
Notwithstanding  this  provision,  we  are  still  left  to  general  prin- 
ciples to  ascertain  what  is  a  failure  of  consideration.  Where  a 
party  has  promised  another  to  pay  him  money  on  a  given  day, 
in  consideration  of  an  act  to  be  performed  subsequently  to  that 
daf,  the  insolvency  of  him  who  is  to  perform  the  subsequent 
act  is  no  bar  to  a  recovery  of  the  money  promised  in  an  action 
at  law.  How  far  such  a  consideration  would  influence  courts 
of  equity,  it  is  not  necessary  now  to  determine.  Nor  would  the 
inabilitj'  of  a  party  to  do  an  act  presently,  which  was  to  be  per- 
formed in  future,  prevent  his  recovery  of  the  consideration 
which  had  been  promised  to  be  paid  for  the  act  before  the 
arrival  of  the  period  for  the  performance  of  the  thing  stipulated 
to  be  done.  Though  a  party  may  be  unable  to  do  an  act  to-day, 
it  does  not  follow  that  he  may  not  be  able  to  do  it  six  months 
hence.  That  lands  have  been  sold  to  a  third  person  which  a 
party  has  promised  to  convey  to  another  in  future  does  not 
necessarily  preclude  the  idea  that  the  party  promising  will  not 
be  able  to  perform  his  undertaking.  It  is  a  settled  principle 
that  if  a  day  be  appointed  for  the  payment  of  money,  or  part  of 
it,  or  for  doing  any  other  act,  and  the  day  is  to  happen,  may 
happen,  before  the  thing  which  is  the  consideration  of  the 
money  or  other  act  is  to  be  performed,  an  action  may  be 
brought  for  the  money,  or  for  not  doing  such  other  act  before 
performance;  for  it  appears  that  the  party  relied  on  his  remedy, 
and  did  not  intend  to  make  the  performance  a  condition  pre- 
cedent: Pordage  v.  Cole,  1  Saund.  320.  In  Johnson  v.  Wygant, 
11  Wend.  48,  it  was  held  that  on  a  contract  for  the  sale  of 
lands,  by  a  vendor  against  a  vendee,  in  which  the  consideration 
money  is  to  be  paid  in  installments,  and  the  conveyance  to 
be  made  upon  payment,  if  suit  is  delayed  until  all  the  install- 
ments are  due,  the  covenants  then  become  dependent.  In  this, 
however,  the  action  was  on  a  covenant,  and  the  breach  assigned 
was  the  non-payment  of  all  the  installments.  So  it  appears  the 
whole  sum  was  due  by  a  single  instrument.  A  difficulty  may 
arise  in  the  application  of  the  principle  of  the  above  case 
to  those  circumstanced  as  the  one  now  under  consideration, 
where  separate  securities  are  given  and  separate  suits  become 
necessaxy.  If  the  securities  should  be  assigned  to  different 
persons,  in  case  of  a  partial  failure  of  consideration,  how  would 
it  be  apportioned  among  the  different  holders — ^would  the  maker 
use  the  defense  against  which  of  them  he  pleased?  would  the 
last  assignee  be  first  resorted  to?  or  would  the  contribution 
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be  in  proportion  to  the  respective  amounts  of  the  notes  t  But 
one  assignee  being  before  the  court,  how  would  the  date  of  the 
assignments  be  ascertained  ?  Clowes  y.  Dickenaon,  6  Johns.  Ch. 
235. 

But  this  case  steers  clear  of  this  difficulty,  as  it  appears  that 
one  of  the  notes  was  not  due. 

The  defense  to  this  action  is  an  entire  failure  of  considera- 
tion; but  viewing  the  subject  in  the  most  liberal  manner  for 
the  defendant,  Busby,  we  do  not  see  how  it  can  be  supported. 
He  was  put  in  possession  of  the  land;  he  received  rent  for  it* 
He  had  the  very  thing  he  contracted  for.  It  is  unjust  to  take 
possession  of  land  under  a  contract  of  sale,  retain  it,  and  yet 
refuse  to  pay  the  purchase  money.  The  vendor  should  have 
his  money  or  his  land,  and  if  the  vendee  intends  to  rescind  the 
contract,  he  should  relinquish  his  claim  to  the  vendor,  and 
abandon  the  possession.  The  defense  set  up  can  only  be  main- 
tained on  the  ground  that  Busby  has  a  right  to  rescind  the  con- 
tract. Can  he  now  do  this  ?  Has  he  not  placed  himself  in  a 
situation  by  which  he  is  restrained  from  such  a  course?  By  his 
contract  with  Leonard,  he  has  disposed  of  the  very  land  the 
price  of  which,  in  part,  is  the  subject  of  this  controversy.  The 
caution  with  which  he  has  worded  his  agreement  will  not  avail 
him.  In  it  he  recites  that  he  had  a  claim  to  this  very  land,  and 
although  there  is  a  subsequent  disclaimer  of  title,  and  a  total 
omission  of  all  words  of  conveyance,  yet  the  transaction  would 
seem  to  amount  to  a  release  in  effect.  For  a  valuable  consider- 
ation, he  has  precluded  himself  from  an  inquiiy  into  the  legality 
of  the  proceedings  on  the  part  of  Leonard.  It  is  impossible  to 
read  the  agreement  between  Leonard  and  Busby  and  say  it 
was  not  an  assumption  of  the  power  on  the  part  of  Busby  to 
dispose  of  the  land  whose  value  is  the  subject  of  this  suit.  If 
Busby  should  now  rescind  his  contract  with  Townsend  and  put 
him  upon  Leonard,  what  consideration  will  Leonard  have  re* 
ceived  for  his  conveyance  of  the  north-west  quarter-section  to 
Busby.  If  Busby  intends  to  rely  upon  a  rescission  of  the  con- 
tract, he  should  have  taken  no  step  by  which  his  right  to  do  so 
-could  be  compromised. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 


CoHVXTANCS  Containing  Genebal  Warranty,  Effect  OF.^Where  the 
.graaton  had  oon^eyed  all  their  right,  title,  and  demand  in  the  prenuBes,  with 
wanvnty  agaiiist  lUl  persona  claiming  by,  from,  or  under  them,  the  court 
Md  that  the  grantor  waa  estopped  from  denying  the  warranty:  Comttoek  v. 
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8mUh,  23  Am.  Dm.  126;  TnUl  ▼.  SkuAmaa^  87  Id.  126;  Moore  ▼.  MerrtOy  4$ 
Id.  603;  Bo99  ▼.  Turner^  44  Id.  631;  SuteH  v.  Brown^  46  Id.  243,  and  notes  ta 


Where  Difiksi  is  Fouitbed  upov  Total  ok  Partial  Failurx  of  Goh- 
SIDEBATION,  OF  upoD  the  fTMidnlent  acte  or  repreeentatioiiB  affeotiiig  the  oon- 
■ideration,  the  apecial  facte  most  be  pleaded:  Huston  ▼•  WilUamB,  25  Am.. 
Dec.  84. 

When  Iksolybnct  will  be  Considered  as  Defease  to  Bab  RBOOVXBr 
ON  Note. — Before  a  note  can  be  pronounced  wholly  worthless  that  is  acta* 
ally  due  and  legally  binding  upon  the  maker,  it  must  appear  not  only  that  he- 
is  at  present  unable  to  pay  any  part  of  it,  but  it  must  be  shown  beyond  alli 
reasonable  donbt  that  such  inability  will  continue  for  the  futore:  Evans  ▼. 
€kUe,  43  Am.  Dec.  614. 

Vendor's  Right  to  Immdnitt  from  Acts  to  his  Prbjudigi  by  a  pmv 
chaser  in  possession  does  not  depend  on  the  vendor's  having  title  to  the  land 
at  the  time  of  sale;  and  a  purchaser  can  do  nothing  towards  the  prejudice  of 
his  vendor's  right  so  long  as  that  relation  continues:  Meadovm  v.  HopJans^  33- 
Am.  Dec.  140;  Orteno  v.  Munson^  31  Id.  606;  FowUr  v.  Cravens^  20  Id.  163,. 
and  notes  thereto. 

The  frincipal  case  has  been  followed  extensively  in  the  courts  of  1&- 
souri,  and  is  a  recognized  authority  upon  the  point  which  it  decides:  8e» 
Dktrlch  V.  Framz^  47  Mo.  87;  Butler  v.  Manny,  62  Id.  606;  Turner  v.  Md- 
Her,  69  Id.  636;  Cooper  v.  Stockton,  60  Id.  86;  Smith  v.  HtUehkuon,  61  Id.. 
88;  Harvey  v.  Morris,  63  Id.  478;  Lockwood  v.  Bailroad,  66  Id.  236. 


KUIEENDALL  V.  MoDoNALD. 

[16  MUSOUBZ.  ^6.] 

Oontinuxd  Possession  of  Personal  Property,  after  Exbodtion  8al%. 
by  former  owner,  is  presumptive  evidence  of  fraud,  and  becomes  oonola- 
sive,  unless  the  vendee  shows  that  the  sale  was  made  in  good  faith  aadi 
without  intent  to  defraud  creditors. 

Fraudulent  Intent  is  Question  for  Jury. 

Debtor  may  Give  Preference  to  Particular  Crxditor,  or  set  of  cred- 
itors, and  an  assignment  or  payment  for  that  purpose  will  be  valid,  wheii> 
the  same  has  not  been  done  to  secure  the  property  to  himself. 

Moneyed  Consideration  for  Qoods  Much  Disproportional  to  thbdii. 
Value  will  not  take  a  case  out  of  the  statute,  unless  the  same  is  un- 
reasonably inadequate. 

Recording  Absolute  Bills  of  Sale  of  personal  property,  being  an  unau- 
thorized act,  avails  the  parties  nothing,  when  the  question  of  fraud  it- 
raised. 

Appeal  from  Platte  circuit  court.    The  facts  are  stated  in  thor 
opinion. 

Leonard^  for  the  plaintiff. 

Hayden  and  Gardenhire,  for  the  defendants. 

By  Court,  Soott,  J.     McDonald,  the  defendant,  haying  oIk 
iained  a  judgment  against  William  O.  Bumes  and  John  8. 
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Light,  levied  his  execution  upon  properly  in  ihe  possession  of 
light.  Thereupon,  Middleton,  Peny  A  Co.  claimed  the  prop- 
ertj,  and  demanded  an  inquisition  by  the  sheriff  to  ascertain 
its  ownership.  Middleton,  Peny  A  Co.  having  obtained  a  ver- 
dict, McDonald,  the  plaintiff  in  the  execution  against  Bumes  ft 
Light  (but  defendant  here),  then  gave  to  the  sheriff  a  bond  of 
indemnity,  and  required  him  to  sell  the  properly  levied  on. 
This  vTas  accordingly  done,  and  this  suit  vras  brought  to  the  use 
of  Middleton,  Perry  A  Co.,  the  successful  claimants  of  the 
property  seized  under  execution,  in  the  name  of  James  Kuy- 
kendall,  to  whom,  as  sheriff,  the  bond  was  executed. 

The  defense  to  this  action  was,  that  the  conveyance  of  the 
property  to  Middleton,  Peny  &  Co.,  executed  by  Light  to  them, 
and  under  which  they  claimed,  was  void,  being  made  to  hinder 
and  delay  his  creditors.  In  consequence  of  the  directions  of 
the  court  below,  the  plaintiff  took  a  nonsuit,  and  after  an  u]|« 
successful  motion  to  set  it  aside,  sued  out  a  writ  of  enor  from 
this  court. 

Middleton,  Peny  &  Co.  claimed  the  property  levied  on  by 
virtue  of  a  conveyance  made  by  light,  the  sixth  of  April,  1846, 
and  recorded.  The  debt  due  by  Light  to  McDonald,  on  which 
there  were  judgment  and  execution,  was  payable  the  third  of 
June,  1845.  The  property  levied  on,  and  other  property  not 
taken  by  the  sheriff,  were  conveyed  to  Middleton,  Peny  &  Co., 
for  the  consideration  of  one  thousand  five  hundred  dollars,  as 
expressed  in  the  deed.  Light  also  executed  to  Middleton, 
Perry  &  Co.  a  deed  of  two  hundred  and  forty  acres  of  land,  in 
consideration  of  the  sum  of  one  thousand  dollars.  The  land 
was  public  land,  and  in  the  opinion  of  some  of  the  witnesses, 
not  worth  more  than  the  government  price,  though  at  the  trial 
it  was  proved  to  be  then  worth  one  thousand  two  hundred  dol- 
lars. The  property  mentioned  in  the  first  deed  was,  at  the  time 
of  sale,  delivered  to  Middleton,  Peny  &  Co.,  and  immediately 
restored  to  Light,  who  also  continued  in  possession  of  the  land 
conveyed.  There  was  evidence  conducing  to  show  that  the 
property  conveyed  by  Light  was  worth  much  more  than  was 
paid  for  it.  The  property  levied  on  by  the  sheriff  was  found  in 
the  possession  of  Light.  Evidence  was  produced  showing  that 
Light  was  indebted  to  Middleton,  Perry  &  Co.  in  a  considerable 
sum,  at  the  time  of  the  conveyances,  and  of  their  assuming  to 
pay  and  paying  debts  due  by  him  to  others  for  a  large  amount. 

It  would  be  an  endless  task  to  copy  and  review  all  the  in- 
structions that  were  given  and  refused  on  the  trial  of  this 


214  EUTEENDALL  V.  McDONALD.  [MisSOUrl. 

canse,  and  it  is  not  deemed  necessary,  as  the  argoment  in  this 
court  was  confined  singly  to  the  question  whether  the  remain- 
ing in  possession  by  the  vendee  after  an  absolute  sale  of  per- 
sonal property  is  fraud  per  ae,  and  so  to  be  declared  by  the  court 
as  a  matter  of  law;  or  whether,  under  the  tenth  section  of  the 
act  concerning  fraudulent  conveyances,  it  only  creates  a  pre- 
sumption of  fraud,  which  may  be  repelled  by  evidence  satis- 
factory to  the  jury  thai  the  sale  was  made  in  good  faith  and 
without  any  intent  to  defraud  creditors. 

This  revives  the  old  question,  whether  the  contiDuing  in  pos- 
session of  personal  property  after  a  sale  is  a  fraud  in  law,  and 
BO  to  be  declared  by  the  courts;  or  whether  it  is  a  fact  to  be  put 
to  the  jury  as  evidence  of  fraud,  who  are  the  triers  whether  the 
transaction  is  fraudulent  or  not.  The  contrariety  of  opinion 
entertained  by  different  courts,  and  the  conflicting  views  in  the 
same  courts  in  relation  to  this  question,  induced  the  legislature 
at  the  late  session  to  interfere  and  settle  it  definitely.  It  was 
hoped  this  had  been  done,  and  that  the  matter  would  not  be 
again  agitated.  The  fourth  section  of  the  act  referred  to  pre- 
scribes how  gifts  of  goods  may  escape  the  imputation  of  fraud, 
resulting  from  a  want  of  possession  in  the  donee.  The  eighth 
section  shows  how  deeds  of  trust  and  mortgages,  affected  with 
a  charge  of  fraud,  growing  out  of  the  want  of  possession  in  the 
mortgagee  and  trustee,  may  avoid  a  like  imputation.  But  the 
case  of  an  absolute  sale,  with  possession  continuing  in  the  ven- 
dor, stood  on  different  considerations,  and  no  provision  was 
made  for  its  protection.  It  was  made  a  presumption  of  fraud, 
and  a  conclusive  one,  unless  the  jury  was  satisfied  it  was  made 
in  good  faith,  without  any  intent  to  defraud  creditors.  The 
tenth  section  of  the  act  was  borrowed  from  the  code  of  New 
York.  The  section,  however,  in  that  code,  did  not  contain  the 
words  "to  the  jury,"  and  their  omission  continued  the  old 
controversy,  whether  fraud  was  a  question  of  law  for  the  deter- 
mination of  the  court,  or  a  question  of  fact  to  be  submitted  to 
a  jury.  It  was  to  settle  this  controversy  that  the  words  "  to 
the  jury  "  were  inserted  in  our  statute,  and  it  is  submitted  that 
their  insertion  leaves  no  doubt  but  that  in  all  cases  arising  un- 
der the  tenth  section,  the  jury  are  the  triers  whether  the  trans- 
action is  fraudulent  or  not.  The  continued  possession  after  the 
sale  is  presumptive  evidence  of  fraud,  and  it  becomes  conclu- 
sive, unless  the  vendee  shows  that  the  sale  was  made  in  good 
faith,  and  without  any  intent  to  defraud  creditors.  The  pos- 
tession  in  the  vendor  is  all  that  need  be  shown,  in  the  first  in- 
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stance,  by  the  creditor  contesting  the  validity  of  the  transaction; 
and  that  being  shown,  the  statute  presumes  it  to  be  fraudulent; 
then  the  onus  is  thrown  on  the  claimant  of  the  property  under 
the  sale,  to  show  from  all  circumstances  surrounding  the  trans- 
action its  true  character,  in  order  to  repel  the  presumption  of 
fraud;  and  if  he  fails  in  his  evidence  to  show  that  the  sale  was 
made  in  good  faith,  without  any  intent  to  defraud  creditors,  the 
presumption  of  fraud  first  raised  by  the  law  becomes  conclusive 
evidence  of  the  fact.  In  determining  this  question,  the  jury 
should  not  be  satisfied  with  the  mere  absence  of  direct  evi- 
dence of  a  fraudulent  intent,  in  connection  with  proof  of  a  valu- 
able consideration.  They  should  be  satisfied  that  there  was 
some  good  and  sufficient  reasons  for  leaving  the  property  in  the 
possession  of  the  vendor.  An  agreement  to  permit  a  vendor  to 
remain  in  possession  of  goods,  after  an  absolute  sale,  is  not  the 
common  course  of  business.  It  must  therefore  excite  suspicion, 
and  the  interests  of  creditors  in  all  such  cases  imperiously  re- 
quire that  the  vendee  clearly  explain  how  an  absolute  sale  could 
Lave  beeu  bcmajide^  and  yet  the  vendor  retain  the  use  and  pos- 
session of  the  property  sold. 

lu  order  to  take  a  sale  of  goods  out  of  the  statute,  it  must 
nut  only  be  for  a  valuable  consideration,  but  also  bona  Jide;  as 
if  one  knowing  of  a  judgment  and  execution  against  another 
goes  and  purchases  his  goods  in  order  to  defeat  the  execution; 
although  he  may  take  possession,  yet  the  sale  will  be  judged 
fraudulent  because  his  purpose  is  iniquitous:  Worseley  v.  De 
Alatlois,  1  Burr.  474.  But  cases  of  this  kind  should  not  be  con- 
founded with  those  which  only  amount  to  a  giving  of  preference 
to  one  creditor  over  another.  A  debtor  may  give  a  preference 
to  a  particular  creditor,  or  set  of  creditors,  by  a  direct  payment 
or  assignment,  if  ho  does  so  in  payment  of  his  or  their  just  de- 
mands, and  not  as  a  mere  screen  to  secure  the  property  to  him- 
self. The  pendency  of  another  creditor's  suit  is  immaterial,  and 
the  transaction  is  valid,  though  done  to  defeat  that  creditor's 
claim:  HoJMrd  v.  Anderson,  6  T.  R.  235;  Pickstock  v.  Lysier,  3 
Mau.  &  Sel.  371. 

In  the  many  cases  which  have  lately  come  up,  ari^iiug  under 
the  statute  concerning  fraudulent  conveyances,  a  great  deal  has 
been  said  about  "a  valuable  consideration."  Certainly  a 
moneyed  consideration  for  an  assignment  of  goods  much  dis- 
proportioned  to  the  value  of  goods  assigned  would  not  take 
a  conveyance  out  of  the  statute.  The  consideration  must  be 
adequate.     Not  that  courts  will  weigh  the  value  of  the  goods 
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sold  and  the  price  received  in  yeiy  nice  scales;  but  all  circam- 
stances  considered,  there  should  be  a  reasonable  and  fair  pro- 
portion between  the  one  and  the  other.  Cases  in  which  the 
question  of  inadequacy  of  consideration  arises  between  the 
grantor  and  grantee  of  a  deed,  where  suit  is  instituted  for  the 
purpose  of  setting  aside  the  grant  on  the  ground  of  imposition, 
are  not  applicable  in  determining  a  question  of  the  fairness  of 
a  consideration  between  a  yendee  and  creditor  under  the  statute 
concerning  fraudulent  conyeyances.  What  inadequacy  of  con- 
sideration would  induce  a  court  to  set  aside  a  oonyeyance  at  the 
instance  of  the  grantor,  on  the  ground  of  imposition,  is  an 
entirely  different  question  from  that  degree  of  inadequacy  which 
would  ayoid  an  assignment  on  the  ground  of  fraud  in  a  suit  by 
a  creditor  or  purchaser  against  the  assignee.  Inadequaqr  of 
price,  when  unreasonable,  is  eridence  of  a  secret  trust,  and  it  is 
prima  facie  evidence  that  a  conveyance  is  not  bona  fide  if  it  is 
accompanied  with  any  trust:  Orienlal  Bank  y.  Hashim^  8  Met. 
832  [37  Am.  Dec.  140].  The  law  will  not  suffer  a  creditor, 
although  he  may  have  a  just  demand  against  his  debtor,  to  use 
that  debt  as  a  screen  to  protect  the  debtor's  estate  from  his 
other  creditors,  when  that  estate  exceeds  much  in  value  the 
amount  of  the  debt.  When  a  creditor  by  fraud  will  attempt  to 
defeat  the  claims  of  other  creditors,  there  is  no  hardship  in 
postponing  his  demand,  although  a  just  one,  to  those  which  he 
has  endeavored  to  defeat. 

The  law  not  requiring  absolute  bills  of  sale  of  personal  prop- 
erty to  be  recorded,  the  placing  them  upon  record,  being  an  un- 
authorized act,  avails  the  parties  nothing. 

The  other  judges  concurring,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

ESTEIVTIOH  OF  POSSESSION  OF  PeBSOKAL  PbOPXBTT  BY  VbNDOB  OB  MOBT- 

OAOOB,  Effxot  of. — See  the  following  caees  and  notes  thereto:  SturtevaiU  v. 
BdUard,  6  Am.  Deo.  281;  BrooksY.  Powers,  8  Id.  99;  Cflawv.  Woods,  9  Id.  346; 
Bead  v.  Staton,  Id.  740;  Ramaey  r.  Stevenson,  12  Id.  468;  Peahody  v.  Carroll, 
13  Id.  305;  Babb  v.  Clemson,  Id.  684;  RoehtUame  ▼.  PoUer,  14  Id.  305;  Cofmm 
V.  Pickering,  Id.  375;  Bissell  v.  Hopkins,  15  Id.  259;  Boardman  v.  Keeler,  Id. 
670;  Fletcher  ▼.  Howard,!^  Id.  686;  Hudntd  v.  Wilder,  17  Id.  744;  Glasscock 
V.  Batton,  18  Id.  703;  Batchelder  ▼.  Carter,  19  Id.  711;  Jennings  r.  Carter,  20 
Id.  635;  JHwer  v.  McLaughlin,  Id.  656;  8tD{/t  v.  Thompson,  21  Id.  718;  Faurr 
V.  Simms,  24  Id.  396;  CaOen  v.  Thompson,  Id.  587;  Waller  v.  Todd,  28  Id.  94; 
Thomt<m  v.  Davenport,  29  Id.  368;  Eagle  v.  Eichelberger,  31  Id.  449;  Eieh- 
mand  r.  Crudup,  33  Id.  164;  Mason  v.  Bond,  Id.  243;  Briggs  v.  Parkman,  37 
Id.  89;  Crouch  v.  Carrier,  41  Id.  156;  CalkiTis  v.  Lochvood,  42  Id.  729;  Cocks 
V.  Chapman,  44  Id.  536;  McVicker  v.  May,  45  Id.  637;  MiUs  v.  Warner,  47 
[d.  711;  Fleming  v.  Tovmsmd,  50  Id.  318;  Kimball  v.  Thompson,  Id.  799. 
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Fbaud  18  QuxsnoN  fob  Jubt:  Miles  v.  Stevens,  45  Am.  Deo.  621; 
Briscoe  ▼.  Bronaiugh,  46  Id.  108;  Dodd  v.  MeCraw,  Id.  301;  Brown  v.  Foretf 
Id.  519;  Oarland  y.  Chambers,  49  Id.  63;  Forsyth  v.  MaUhews,  53  Id.  522,  and 
aoteB  citing  other  cues  in  this  seriea. 

Debtob  hat  Qmt  Pbxfebxnob.  to  Pabtioulab  Cbsditob  ob  Sr  or 
Ckeditobs:  See  Arthur  v.  Commercial  A  B,  B,  Bank  etc.,  48  Am.  Deo.  719; 
Fbr^th  ▼.  MaUhewe,  53  Id.  522. 

IvADBQUAor  OF  CoNSiDBBATroN  AS  EviDXNCK  OF  Fbauh.— It  Is  ft  nile 
that  when  perties  onderatand  fully  what  they  ftre  doing,  and  there  is  no  fido- 
«iaiy  relation  existing  between  them,  mere  inadequacy  of  price  will  not  sufSoe 
to  impeach  a  sale:  Bigelow  on  Frauds,  c.  2,  sec.  9.  A  party  attempting  to 
impeach  a  sale  for  fraud  must  establish  the  fact  that  the  transaction  is  invali- 
dated by  some  of  the  elements  which  render  it  inoperative  in  equity.  Mere 
faiadeqnaqr  of  oonsideration,  though  not  coming  within  the  general  meaning 
<d  inuid,  is  a  material  fact,  which  may  exist  to  such  an  extent  in  connection 
with  other  facts  as  to  be  proof  of  fraud:  Butler  v.  Miller,  1  I.  R.  Eq.  195.  In  a 
case  determined  in  Pennsylvania  it  was  held  "  that  gross  inadequacy  of  con- 
sideration, though  suflScient  to  shock  the  judgment  of  the  court,  is  insufficient 
of  itself  to  set  aside  an  executed  contract  between  the  parties  standing  on  an 
equality,  though  it  might  be  otherwise  of  an  executory  contract:'*  Damdaon  v. 
little,  22  Pa.  St  245.  In  this  case  one  of  the  parties  had  disposed  of  his 
interest  in  property  valued  at  upwards  of  eight  tbousaDd  dollars  for  the  mere 
pittance  of  three  hundred  and  fifty  dollars.  But  in  Surget  v.  Byers,  Hempst. 
715,  the  court  held  that  inadequacy  of  consideration  in  a  sale,  either  private 
«r  judicial,  so  grosi  as  to  shock  the  conscience  is  presumptive  evidence  of 
fraud;  see  also  Bureh  v.  Smith,  15  Tex.  219;  Hamet  v.  Dundass,  4  Pa.  St.  178; 
Boyd  V.  EUis,  11  Iowa,  97;  Mahon  v.  Beeves,  1 1  Ala.  345.  So  where  a  vendor 
iB  greatly  indebted,  inadequacy  of  consideration  Lb  recognized  as  a  mark  of 
fraud,  and  when  other  circumstances  are  associated  with  it,  it  may  be  condu- 
«iTe:  Barrow  v.  Baily,  5  fla.  9;  Bay  v.  Cook,  31  III  336;  Bryant  v.  Kelton, 
I  Tex.  415.  In  Weber  v.  Weeding,  3  C.  K  Green,  441,  the  court  held  that  a 
bid  of  one  hundred  dollars  at  a  public  sale  of  property  worth  fifteen  hundred 
•dollars,  but  upon  which  there  were  liens  amounting  to  eight  hundred  dollars, 
was  not  so  inadequate  as  to  show  fraud.  But  where  property  valued  at  twelve 
thousand  dollars  was  bid  off  at  public  sale  for  four  hundred  dollars,  it  was  held 
that  such  inadequacy  afforded  ground  for  relief:  Hodgson  v.  Farrell,  15  N.  J. 
£q.  88.  In  a  case  in  Maryland  where  property  worth  eight  hundred  dollars  sold 
-for  two  hundred  dollars,  the  court  refused  to  interfere:  Feigley  v.  Feigley,  7 
Md.  537.  But  where  a  county  apn*eed  to  sell  and  transfer  twenty  thousand 
•dollars'  worth  of  railroad  stock  for  two  dollars,  this  was  held  to  be  unconscion- 
able and  fraudulent  j9er  se:  Macoupin  Co,  v.  People^  58  111.  191;  Madison  Co, 
V.  People^  Id.  456.  So  where  real  estate  worth  sixteen  hundred  dollars  sold 
for  fifty  dollars,  the  sale  was  set  aside:  Mitchell  v.  Jones,  50  Mo.  438.  For  a 
more  extended  discussion  of  this  subject,  as  well  the  question  when  inadequacy 
of  consideration  will  be  a  ground  for  settinj<  aside  contracts  and  agreements, 
-see  the  following  cases  and  notes  to  the  same:  Whitefidd  v.  McLeod,  1  Am. 
Dec.  650;  Pollard  v.  Lyman,  2  Id.  63;  Woo(ifolk  v.  Blount,  9  Id.  736;  Beard 
T.  Campbell,  12  Id.  362;  Seymour  v.  Ddancey,  15  Id.  270;  Pope  v.  Brandon^ 
20  Id.  49;  Crane  v.  ConJdin,  22  Id.  519;  Hind  v.  HoldsJiip,  26  Id.  107;  Littell 
V.  Zuntz,  36  Id.  415;  Juzan  v.  Toulmin,  44  Id.  448. 

ThB  FBDiCIPAL  CASK  WAS  APFBOVED  AND  FOLLOWED  in  Potter  ▼.  McDoWsH 

il  Mo.  74;  StaU  v.  Boset^field,  31  Id.  566;  Ck^fiin  v.  Rosenberg,  42  Id.  439. 
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Dbapeb  V.  Owsley. 

[16  MIMO0BI,  618.] 

Okpxkdant  CoMFBOMisnrG  Suit  bt  Exscutino  Nkw  Notb  for  a  sum  less 
than  the  amount  sued  for  is  bound  by  his  act;  and  when  soad  on  the 
note  so  given,  is  estopped  from  using  a  defense  which  should  haye  been 
osed  in  the  suit  brought  upon  which  the  compromise  was  founded. 

Thk  facts  are  stated  in  the  opinion. 

Lakenan,  for  the  plaintiff. 

Bichmond,  Harrison,  and  Hawkins,  for  the  defendant. 

By  Court,  Etlamd,  J.  From  the  above  statement  it  ^nll  be 
«een  that  the  question  for  the  consideration  of  the  court  in- 
volves the  liability  of  Owslej  to  pay  the  notes  executed  by  him 
to  Draper  for  Clifton,  upon  the  compromise  of  the  suit  first 
brought  against  Owsley. 

Owsley  was  security  to  Shropshire  in  a  note  for  the  payment 
of  money  to  one  Conway,  upon  a  contract  between  Conway  and 
the  Hannibal  Company,  of  which  said  company  Shropshire 
was  a  member.  This  note  was  assigned  to  T.  G.  Draper,  secretary 
of  the  Hannibal  Company;  upon  the  dissolution  of  the  com- 
pany, Shropshire  having  previously  sold  out  his  interest,  the 
note  of  Shropshire  and  Owsley  fell  to  the  share  of  Clifton,  and 
was  assigned  to  him  by  Draper.  Some  years  after  the  maturity 
of  this  note,  suit  was  commenced  upon  it  by  Clifton  against 
Owsley.  This  suit  was  compromised  by  Owsley  and  Draper, 
the  agent  for  Clifton;  Owsley  giving  his  notes  and  time,  for  a 
less  sum  than  the  original  debt,  to  Draper  for  Clifton,  and 
Draper  dismissing  the  suit.  One  of  the  notes  given  on  this 
compromise  is  the  foundation  of  the  present  action. 

The  defendant  contends,  that  as  this  suit  was  commenced  be- 
fore a  justice  of  the  peace,  he  can  avail  himself  of  any  defense 
which  either  law  or  equity  can  afford  him,  and  consequently,  as 
he  supposes,  he  might  have  have  made  a  successful  defense 
against  the  original  suit  brought  by  Clifton  against  him,  that 
he  is  still  entitled  to  go  behind  the  compromise  and  now  assert 
this  same  defense  to  these  new  notes. 

The  defendant  knew  all  the  facts  and  circumstances  of  the 
transaction;  and  having  made  a  compromise,  by  which  he  has 
the  suit  against  him  dismissed,  by  giving  his  note  for  a  less 
sum  and  obtaining  time  thereon,  he  is  bound  by  these  notes 
and  can  not  go  behind  the  compromise  for  defense  he  ought  to 
have  made  against  the  original  note.    He  is  concluded  by  his 
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own  compromise;  it  was  fairlj  made  with  knowledge  of  all  the 
facts;  let  him  then  abide  bj  it. 

But  take  it  for  granted  that  he  could  make  this  defense,  what 
doee  it  amount  to  ?  Will  the  facts  set  forth  by  him  exonerate  him 
from  the  liability  as  Shropshire's  security  to  Conway?  He  con- 
tends, that  as  the  Hannibal  Company,  of  which  Shropshire  was 
a  member,  could  not  sue  Shropshire,  therefore  the  security  is  ex- 
onerated. He  assumes  the  fact  to  be,  that  the  company  could 
not  sue  on  the  note.  This  may  be  true,  as  regards  a  co^i-t  of 
law;  but  it  is  certain  that  Draper  could  not  sue  as  assignee,  re- 
garding the  words  "secretary  of  Hannibal  Company"  as  mere 
descriptio  penonw. 

If  the  defendant  Owsley  really  supposed  that  no  suit  could 
have  been  maintained  on  the  note  of  himself  and  Shropshire, 
he  should  have  put  that  matter  to  the  test,  by  giving  the  notice 
to  sue  allowed  by  our  statute  to  securities. 

It  is  the  opinion  of  this  court,  that  the  facts  relied  on  by  the 
defendant  do  not  constitute  a  valid  defense  to  this  action. 

The  judgment  of  the  court  below,  with  the  concurrence  of 
the  other  judges,  is  affirmed. 


COMFROMISK  WILL  KOT  BK  SeT  AsIDB  BXCEPT  FOR  FrAUD  OR  iMPOSmOH. 

A  oompromise  of  a  doubtful  right,  procured  without  such  deceit  as  would 
Titiate  any  other  contract,  concludes  the  porties,  though  ignorant  of  the  ex- 
tent of  their  rights:  Iloge  v.  JJoge,  26  Am.  Dea  62;  JUUU  v.  Lee,  17  Id.  1J8| 
Ckakoon  V.  HoUettbaek,  16  Id.  587.  See  also  the  following  cases:  DoaMt  ▼. 
Haiek.  47  Id.  169;  D€  Louu  v.  Meek,  50  Id.  401. 


Kenneblt  V.  Sheplet. 

[15  MnsouBi,  640.J 

KuouToa  OB  Administrator  is  Full  Represbktatiyb  ow  CREDnoRS  of 
the  estate  comndtted  to  his  care  in  the  prosecution  and  defense  of  claims. 

Im  Action  Brought  to  Restrain  Administrator  from  selling  prop- 
erty to  pay  debts  of  a  deceased  person  and  to  set  up  a  lost  deed,  it  is 
sufficient  if  the  administrator  and  the  heirs  are  brought' before  the  court, 
as  they  fully  represent  the  property  and  are  liable  for  all  demands 
against  it. 

Allowance  ow  Claim  against  Decedent's  EiTTATK  Opbrates  as  Judg- 
ment, but  whether  it  will  operate  as  a  lien,  qtuere. 

Administrator  and  Heirs  of  Decedent  Take  Same  Right  and  Interest 
in  decedent's  estate  as  decedent  had. 

Biatb  Laws  are  not  Binding  upon  Oftigers  of  Federal  Government, 
and  a  sale  made  by  a  United  States  marshal  will  be  deemed  valid  until 
set  aside  by  the  federal  court. 
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Apfbal  from  the  St.  Louis  chanoeiy  circuit  court.  J.  B. 
Shepley  brought  suit  against  E.  M.  Eennerlj,  deceased,  and  the 
widow  of  J.  Eennerlj,  deceased,  and  the  heirs  of  said  Eennerly, 
praying  an  injunction  restraining  sale  under  order  of  probate 
court,  and  to  prevent  the  making  of  any  deed  by  the  parties  that 
might  affect  the  title  to  a  certain  tract  of  land  formerly  owned 
by  Eennerly  and  sold  by  the  United  States  marshal  to  J.  OTal- 
lon,  under  an  execution  issued  out  of  the  United  States  district 
court  for  Missouri.  The  deed  so  made  was  given  to  O'Fal- 
lon,  and  he  disposed  of  the  property  to  C.  R.  Anderson,  the 
latter  transferring  it  to  W.  C.  Anderson,  who  mortgaged  it  to 
the  Commercial  Bank  of  Cincinnati.  The  mortgi^e  was  fore- 
diosed,  and  the  property  was  subsequently  conveyed  to  Shepley. 
O'Fallon's  deed  had  never  been  recorded.  Eennerly,  at  the  time 
of  the  execution  of  the  deed  to  O'Fallon,  was  insolvent,  and 
>  continued  so  till  his  death.  His  administrator  denied  plaint- 
iff's right  to  the  property,  and  claimed  that  the  sale  and  deed 
made  by  the  marshal  were  void.  The  other  facts  appear  in  the 
opinion. 

Baies^  for  the  plaintiff  in  error. 

Spaldmg  and  Shejpley^  for  the  defendant. 

By  Court,  Soott,  J.  The  objection  that  the  creditors  were 
not  made  parties  to  the  suit  can  not  be  maintained.  In  the 
prosecution  and  defense  of  claims,  the  executor  or  administrator 
is  deemed  a  full  representative  of  the  creditors  of  the  estates 
respectively  committed  to  their  care.  The  object  of  the  suit 
being  to  restrain  the  administrator  from  selling  property  to  pay 
debts  of  a  deceased  person,  and  to  set  up  a  lost  deed,  it  was 
sufficient  to  bring  before  the  court  the  administratrix  and 
the  heirs,  who  fully  represented  the  property  and  are  liable 
for  all  demands  upon  it:  Story's  Eq.  PL,  sec.  150;  Mitford's 
PI.  166. 

The  allowance  of  a  claim  against  a  deceased  person's  estate 
is  a  judgment,  and  will  be  respected  as  such.  But  there  is  some 
difficulty  in  maintaining  that  those  allowances  are  liens  upon 
the  estate.  Formerly,  when  an  execution  could  issue  on  a 
judgment  in  the  circuit  court  against  an  administrator,  it  was 
held  that  such  judgment  was  no  lien  upon  the  estate  of  the 
decedent  in  his  hands.  If  there  was  no  lien,  when  the  lands 
could  bo  sold  under  execution,  it  would  be  hard  to  maintain 
that  a  lien  is  created  by  the  allowance  of  a  demand  in  the 
county  court.     No  argument  will  be  made  here  on  the  subject. 
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bat  a  reference  to  the  case  of  PrewUi  y.  JeweU,  9  Mo.  723,  wil) 
Bhow  what  has  been  said  on  that  subject.  The  administrator 
has  no  interest  in  the  real  estate  to  which  a  lien  could  attach 
itself  by  reason  of  a  judgment  against  him.  In  the  theory  of 
our  law,  lands,  upon  the  death  of  the  ancestor,  descended  to 
his  heirs,  and  there  is  a  contingent  power  in  the  administrator 
to  sell  the  lands  to  pay  the  debts,  with  a  right  to  lease  and  pre- 
serve them  until  distribution  is  made.  The  administrator 
and  heirs  succeed  only  to  the  interest  of  the  deceased.  They 
can  obtain  no  greater  right  than  he  had.  The  administrator 
and  heirs,  coming  in  as  volunteers,  the  unrecorded  deed  was 
binding  on  them.  The  land  was  gone  at  the  death  of  Een- 
nerly.  The  power  of  affecting  it  in  any  way,  to  the  prejudice 
of  the  unrecorded  deed,  was  extinguished.  It  should  not  have 
been  inventoried,  or  regarded  as  a  part  of  the  estate  of  the  de- 
ceased. The  creditors  having  no  interest  in  the  lot  at  the  death 
of  the  intestate,  and  on  his  death  the  unrecorded  deed  being 
binding  on  the  representatives,  it  was  impossible  that  any  right 
to  the  lot  could  accrue  to  them,  which  would  subject  it  to  the 
claim  of  creditors.  If  the  lands  should  be  sold  by  the  ad- 
ministrator, he  could  only  convey  the  right  Eennerly  had  at  the 
time  of  his  death;  and  as  to  Kennerly,  there  was  no  right. 

Considering  the  length  of  time  from  the  execution  and 
delivery  of  the  marshal's  deed,  the  evidence  of  its  contents  is 
sufficient.  The  formal  parts  of  the  deed  were  printed,  and  we 
are  informed  by  the  testimony  that  the  marshal's  deed  was  used 
in  drawing  a  subsequent  deed  for  the  same  lot,  and  moreover, 
that  the  court  took  the  acknowledgment  of  the  same. 

It  is  objected  that  the  sale  of  the  lot,  made  by  the  marshal, 
was  not  in  pursuance  to  the  laws  of  Missouri  in  force  at  that 
time.  The  act  of  congress  of  the  sixteenth  of  March,  1822, 
established  a  district  court  for  the  district  of  Missouri.  That 
act  conferred  on  said  court  the  jurisdiction  and  powers  which 
by  law  were  given  to  the  judge  of  the  Kentucky  district,  under 
the  act  of  September  24,  1789,  and  the  act  of  the  second  of 
March,  1793,  and  the  acts  supplementary  thereto.  The  seventh 
section  of  the  act  of  the  second  of  March,  1793,  gives  power  to 
the  courts  of  the  United  States  to  make  rules  and  orders  for 
their  respective  courts,  directing  the  returns  of  writs  of  process, 
and  to  regulate  the  practice  of  the  courts  respectively.  It  is 
conceded  that  neither  the  act  regulating  process  in  the  courts 
of  the  United  States  of  the  twenty-ninth  of  September,  1789, 
Dor  the  act  of  the  eighth  of  May,  1792,  empowering  the  courta 
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to  make  such  alterations  and  additions  to  the  fonns  of  writs, 
executions,  and  other  processes  they  may  deem  expedient, 
were  not  in  force  in  this  state;  those  acts  being  confined  in 
their  operation  to  the  states  of  the  Union,  in  existence  at  the 
time  of  their  passage.  The  sale  in  this  case  having  been  made 
prior  to  the  act  of  congress  of  the  nineteenth  of  May,  1828, 
adopting  the  practice  of  the  state  courts,  for  those  states  ad- 
mitted into  the  Union  subsequently  to  the  twenty-ninth  of  Sep- 
tember, 1789,  we  must  look  to  the  act  of  1793  for  the  powers 
to  be  exercised  by  the  district  court  of  Missouri  in  relation  to 
the  execution  of  process  emanating  from  that  court. 

It  is  no  objection  to  the  sale  that  it  was  not  made  in  con- 
formity to  the  law  of  this  state,  regulating  sales  under  process 
of  execution.  The  state  laws,  as  such,  are  not  binding  on  the 
officers  of  the  federal  government.  They  can  only  become  so  by 
being  adopted  by  the  laws  of  the  United  States  or  by  the  rules 
of  their  courts.  When  the  sale  was  made,  there  was  no  writ- 
ten rule  of  the  court.  It  had  not  exercised  the  power  conferred 
by  the  seventh  section  of  the  act  of  1793,  of  making  rules  regu- 
lating its  practice  and  the  returns  of  process.  Under  these  cir- 
cumstances the  marshal  made  his  sale,  conforming  as  nearly  as 
practicable  to  the  laws  of  this  state.  In  the  case  of  Wayman  v. 
Southard,  10  Wheat.  22,  it  was  held  that  the  fourteenth  section 
of  the  judiciazy  act  of  1789  authorizes  courts  to  issue  writs  of 
execution.  In  the  same  volume,  in  the  case  of  Bank  of  United 
States  V.  Eahtead,  Id.  61,  it  was  maintained  that  the  courts  can  so 
alter  their  process  as  to  sell  lands  on  execution  when  not  sub- 
ject to  sale  by  the  state  laws.  These  cases  arose  in  Kentucky, 
not  one  of  the  states  in  existence  in  September,  1789.  The 
case  of  FuMerton  v.  Bank  of  United  States,  1  Pet.  604,  originated 
in  the  state  of  Ohio,  at  a  time  when  the  powers  of  the  federal 
courts  in  that  state  were  similar  to  those  intrusted  to  the  dis- 
trict court  of  Missouri  at  the  time  of  this  sale.  This  case 
maintains  that  a  practice  or  mode  of  procedure  could  be 
adopted  by  usage,  without  written  rules.  The  taking  the 
acknowledgment  of  the  deed  was  evidence  of  the  sanction  of 
the  usage  by  the  court.  Such  a  circumstance  must  have 
brought  the  matter  to  the  attention  of  the  court,  and  had  the 
manner  of  conducting  the  sale  been  disapproved,  the  acknowl- 
edgment would  not  have  been  taken,  and  a  written  rule  would 
have  been  made  for  the  conduct  of  future  sales.  We  do  not 
see  the  force  of  the  objection  that  the  usage  had  not  been  long 
practiced.    It  was  conformed  to  in  mauy  cases,  sufficient  to 
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make  it  known,  and  when  the  usage  waa  established,  its  effect 
must  be  to  sustain  and  support  instances  under  it  occurring,  as 
well  before  as  after  it  had  been  much  practiced*  It  would 
sustain  the  Tery  first  instance  under  it. 

The  deed  executed  by  OTallon  and  wife  to  Urs.  Eennerly, 
having  never  been  delivered,  and  being  canceled  in  the  presence 
of  her  husband,  with  his  assent  and  that  of  the  grantor,  could 
convey  no  title  to  her. 

Judge  Byland  concurring,  the  decree  below  will  be  afSrmed* 

Oamblb,  J.,  did  not  sit  in  this  cause. 


Cbxditobs  mat  Look  to  Exxcutob  as  the  proper  representative  of 
testator's  estate,  until  he  has  been  duly  discharged:  N.  O.  df  C,  B,  M,  Ok 
Y.  Kerr^  41  Am«  Dec.  323.  An  executor  is  regarded  in  equity  as  a  trustee 
for  the  ereditors  and  legatees:  Petrie  v.  Clarke  14  Id.  636. 

Who  mat  bb  Joiksd  as  Pabths  Dkfbndaiit  nr  Aonoir  aoaxxct 
BsTATB  IK  Tbust:  See  note  to  CoUhu  v.  Lojftua^  34  Am.  Dea  722. 

ADMiNisniATOB  OB  Cbsdfeor  ow  Dbcsasbd  Psbson  can  derive  no  greater 
benefit  from  his  contracts  with  other  persons,  or  from  the  equitable  relation 
in  which  he  stood  during  his  life-time  to  them,  than  the  deceased  would  bo 
entitled  to  if  stiU  living:  FUieher  v.  Qrover,  35  Am.  Dec  407.  A  deed  by  an 
administrator  conveys  only  such  estate  as  his  intestate  had:  Adanu  v. 
Cuddy,  25  Id.  330;  Euring  v.  Highy,  28  Id.  633. 

JuBianicnoir  of  State  Goubts  ovxb  Acts  of  Uhitbd  Statu  Mab- 
8HALS:  See  Dwm  v.  Vail,  12  Am.  Dec  512;  Lowry  v.  Shrwin,  30  Id.  556^ 
■nd  notes. 

Thi  pbuvoipal  oaa  was  dTKD  AMD  FOLLOWED  In  MUes  V.  Davia,  10  Hob 
414;  JTeene  v.  Bomes,  20  Id«  384;  Bahetv.  UnderK  ict,  63  Id«  887. 


GuioN  V.  Guion's  Adminibtbatob. 

[16  USMOVSI,  48.] 
ADMnriSTBATDB   OF  MOTHSB   OAN    NOT    SST   UP    CLAIM    FOR    SUPPOBT  AHD 

EDugatioh  of  her  child  bestowed  on  him  by  herself,  in  an  action  by  the 
child  against  the  administrator  to  recover  a  sum  received  by  the  mother 
as  guardian  for  him,  where  there  is  no  evidence  that  she  ever  intended 
to  make  a  chaige  for  them;  and  in  such  a  case  the  omission  of  the  mother 
to  render  an  account  of  the  sums  received  by  the  child  can  not  be  con- 
strued into  a  purpose  to  apply  them  for  his  education. 

Appbal  from  the  St.  Louis  circuit  court.    The  opinion  statei 
the  case. 

C  B.  Lordf  for  the  appellant. 

Lackland  and  Jamison,  contra* 
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By  Courts  Soott^  J.  This  was  a  claims  exhibited  in  the  pro* 
bate  court  of  St.  Louis  county,  against  the  appellant,  in  which 
the  appellee,  recovering  less  than  he  daimed,  appealed  to  th& 
circuit  court,  where  on  a  trial  anew,  he  recovered  judgment 
against  the  appellant  for  one  thousand  four  hundred  and 
twenty-seven  dollars  and  ten  cents,  the  amount  claimed  and  in- 
terest, from  which  judgment  the  appellant  appealed  to  this 
court. 

Josephine  Guion,  the  intestate,  was  the  mother  of  the  appel- 
lee, and  was  appointed  his  guardian;  in  which  capacity,  between 
April,  1836,  and  October,  1837,  she  received  from  the  estate  of 
Madam  Hebert,  the  grandmother  of  the  appellee,  the  sum  of 
one  thousand  and  five  dollars  and  seventeen  cents.  Hebert 
Guion,  the  father  of  the  appellee,  died  in  1883,  and  Josephine, 
his  mother,  in  1843.  The  appellee  was  about  nine  years  old  at 
his  father's  death.  Josephine  Guion,  the  intestate,  inherited 
an  estate  from  her  father,  after  the  death  of  her  husband,  which 
yielded  her  an  income  of  four  or  five  hundred  dollars  a  year. 
She  had  three  children — two  daughters  and  the  appellee.  One 
of  the  daughters  married  in  1834,  and  the  other  in  1841.  She 
educated  the  appellee  at  the  St.  Louis  University,  where  he  con- 
tinued three  years  as  a  full  boarder,  and  one  year  as  a  half-boarder. 
The  expense  of  sending  a  youth  to  the  university  was  two  hun- 
dred and  fifty  dollars  a  year.  Josephine  Guion  never  kept  any 
account  with  her  son,  the  appellee.  Nor  did  she  ever  charge 
herself,  as  guardian,  with  the  money  received  for  him  from  his 
grandmother's  estate.  She  never  made  any  settlement  as  guar- 
dian. The  court  excluded,  as  evidence,  a  receipt  given  by  the 
appellee  to  the  appellant  for  one  thousand  eight  hundred  and 
four  dollars,  a  distributive  share  of  his  deceased  mother's  estate. 
The  appellant  administered  on  Josephine  Guion's  estate.  On 
the  trial  by  the  court,  without  a  jury,  a  verdict  was  found  for 
the  appellee  for  the  amount  of  his  claim  and  interest.  The  ap- 
pellant filed  no  set-off  to  the  demand,  but  claimed  that  it  had 
been  extinguished  by  reason  of  the  expense  incurred  by  Joseph- 
ine Guion  for  the  appellee. 

The  cases  in  England,  on  the  question  of  an  allowance  for  past 
and  future  maintenance  by  a  mother  or  father  to  a  child,  have 
arisen  when  the  child  has  a  forttme,  and  on  the  direct  application 
to  the  proper  tribunal  by  the  parent.  The  case  of  Bostwicky 
MaJUerof,  4  Johns.  Ch.  100,  is  the  application  of  a  mother  for  an 
allowance  for  past  maintenance  of  her  child.  The  law  seems  now 
to  be  well  settled,  both  in  this  countiy  and  in  England,  that 
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applications  of  this  sort  will  be  entertained  by  the  court  having 
the  management  of  the  estate  of  wards  and  the  caxe  of  their  per- 
sons. Each  case  is  goTcmed  by  its  own  circumstances.  If  the 
^tate  of  the  child  will  warrant  it,  and  the  father  is  poor,  an  al- 
lowance will  be  made  for  its  support,  according  to  its  e^>ecta- 
tions,  and  this  without  regard  as  to  whether  it  is  for  past  or 
future  maintenance.  When  the  father  is  of  sufficient  ability  to 
support  his  child  according  to  its  expectation  in  life,  he  will  not 
be  allowed  for  its  maintenance.  The  rule  seems  not  to  be  so 
rigorous  with  respect  to  mothers:  2  Kent's  Com.  191. 

By  the  common  law,  the  father  is  bound  to  support  his  minor 
children;  and  so  long  as  he  does,  he  will  be  entitled  to  their 
services.  On  the  death  of  the  father,  this  duty  and  right  deyolve 
on  the  mother,  as  succeeding  to  all  the  duties  and  obligations  of 
her  husband.  The  seventh  section  of  the  statute  of  43  Elixs- 
beth  makes  the  father  and  grandfather,  mother  and  grand- 
mother, and  the  children,  being  of  sufficient  ability,  of  every 
poor  person  not  able  to  work,  liable  for  his  support.  This 
statute,  although  not  in  force  here  (its  details  making  it  local 
to  England),  yet  has  been  regarded  as  a  recognition  of  the  prin- 
ciples of  the  common  law. 

In  the  case  of  Cummings  y.  Cummings,  8  Watts,  866,  which 
was  a  suit  brought  by  a  mother's  administrator  against  a  child, 
and  in  its  circumstances  much  like  this,  the  coiurt  says:  *'The 
presumption,  from  a  mother's  maintenance  of  her  chUd,  what- 
erer  be  the  means  of  either,  is,  that  she  furnished  it  as  a  gift. 
If  the  child  has  nothing  to  recur  to,  the  presumption  is  irresist- 
ible; and  if  it  even  has  an  estate,  her  omission  to  have  it  applied 
by  a  guardian  is  equally  so.  Perhaps  one  case  could  not  be 
picked  out  of  a  thousand  in  which  the  presimiption  would  not 
accord  with  the  fact.  They  who  would  set  bounds  to  the  gen- 
erosity  of  a  mother  know  but  little  about  the  impulses  of  such 
a  parent."  We  fully  adopt  the  opinion  of  the  court  in  Pennsyl- 
vania, not  considering  it  as  precluding  a  mother  from  an  allow« 
ance  for  past  maintenance,  under  circumstances  in  which  it 
would  be  proper  to  give  it.  In  the  case  of  Whipple  y.  Daw,  2 
Mass.  418, it  is  said:  ''If  a  mother  support  her  child  gratu- 
itously, without  any  intention  at  the  time  of  demanding  a 
recompense,  nothing  is  more  clear  than  that  she  could  not, 
upon  a  change  of  inclination,  afterwards  have  an  action  there- 
for." This  principle  is  necessary  to  secure  to  children  the  little 
patrimony  they  may  inherit.  Were  mothers  permitted  to  charge 
for  support,  as  a  matter  of  course,  after  it  had  been  gratuitously 
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bestowed,  it  is  easy  to  see  that  the  estate  of  eveiy  child,  by  a 
fonner  husband,  would  be  at  the  mercy  of  a  step-father,  and 
the  children  of  a  mother  surviving  her  husband,  at  the  mercy 
of  an  administrator.  The  question  in  this  case  is,  not  whether 
the  mother  might  not  have  applied  to  the  court  and  had  her 
son's  estate  appropriated  for  his  support,  but  whether  her 
administrator  shall  be  allowed  to  set  up  a  claim  for  the  support 
and  education  of  her  child  bestowed  on  him  by  herself,  when 
there  is  no  evidence  that  she  ever  intended  to  make  a  charge  for 
them.  It  does  not  appear  when  Madam  Guion  was  appointed 
guardian  of  her  son;  and  her  omission  to  render  an  account 
for  the  sums  received  for  him  can  not  be  construed  into  a 
purpose  to  apply  to  them  for  his  education.  As  the  evidence  of 
her  having  received  the  money  was  of  record,  had  such  been 
her  intention,  she  would  have  kept  an  account  with  her  son, 
or  at  least  have  charged  him  vnth  the  sums  she  expended  in 
his  education.  We  are  aware  that  any  general  rule  that  may  be 
established  in  relation  to  this  matter  may  sometimes  have  a 
harsh  operation.  This  is  a  frailty  incident  to  all  general  princi- 
ples. Under  its  cover  an  illiberal  child  may  assert  a  claim 
against  a  deceased  parent's  estate,  to  the  injury  of  his  brethren, 
which  may  expose  him  to  the  imputation  of  a  want  of  generosity. 
For  the  honor  of  our  nature,  we  trust  such  instances  will  be 
rare.  But  it  is  better  to  bear  with  such  cases  than  to  place  the 
patrimony  of  orphan  children  at  the  mercy  of  step-fathers  and 
the  administrators  of  their  mothers.  The  other  judges  concur* 
ring,  the  judgment  will  be  affirmed. 


Claim  of  Pabeht  ob  Ohb  Stahdino  in  Logo  Parentis  fob  Main- 
TKNANCB  AND  EDUCATION  OF  CmLD. — A  father  is  under  a  nataral  obligation 
to  maintain  and  edacate  his  minor  children:  Sohouler  on  Dom.  ReL,  sees.  236, 
236;  note  to  Mytrs  v.  Myers,  16  Am.  Deo.  661,  and  cases  cited;  and  it  is  only 
under  peculiar  circumstances  that  he  is  allowed  to  charge  them  for  main- 
tenance and  education:  Tannery,  Slanner,  11  Bush,  220;  he  would  not  be 
entitled  to  pay  for  the  support  of  an  adopted  child  as  long  as  that  relation 
existed:  Brown  v.  WeUh,  27  N.  J.  Eq.  429.  And  as  the  relationship  excludes 
implication  of  a  promise,  a  grandfather  can  not  recover  for  the  maintenance 
of  his  grandchildren  from  the  estate  of  their  father  unless  there  was  proof  of 
a  preyious  request,  a  contract,  and  an  express  promise  on  the  part  of  the  father 
to  pay  for  it:  Dvffey  v.  Duffey,  44  Pa.  St.  399.  But  a  father  is  under  no  legal 
obligation  to  support  an  adult  widowed  daughter  and  her  infant  offspring, 
and  whether  if  he  does  so  it  is  to  be  regarded  as  a  gratuity  from  him  to  the 
daughter  is  to  be  collected  from  the  circumstances:  IJaynes  v.  Waggoner,  25 
Ind.  174;  and  in  In  re  Marx,  5  Abb.  N.  C.  224,  it  was  held,  contrary  to  the 
general  rule,  that  a  father  was  not  obliged  to  support  his  minor  children  where 
they  have  property  for  their  support;  and  in  HoUsanan  v.  Castleman^  2  Mo- 
Arthur,  5o5.  the  court  decided  that  while  it  was  the  duty  of  a  father  to  main- 
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Uin  hiB  minor  ohildren,  still  when  the  minor  had  a  aeparate  estate,  the  father 
as  a  nataral  guardian  had  a  right  to  apply  so  much  of  the  income  therefrom 
as  might  be  necessary  to  defray  the  expense  of  giving  the  child  a  good  educa- 
tion, and  a  court  of  equity  in  stating  his  account  would  allow  him  a  reasonable 
credit  for  such  expenditures,  and  would  further  allow  him  a  credit  for  what- 
ever portion  of  such  income  he  had  beneficially  applied  to  the  support  of  such 
child  during  the  period  of  his  minority;  and  in  IVeeman  v.  CoU,  27  Hun,  447; 
8.  C,  15  N.  Y.  Week.  Dig.  142,  it  was  held,  where  a  wife  bequeathed  cer- 
tain property  to  her  husband  as  executor  in  trust  for  the  support  of  their 
minor  diildren,  that  notwithstanding  his  liability  as  parent,  he  was  entitled 
to  charge  the  support.of  a  child  to  her  separate  estate.  These  cases  are  opposed 
to  the  general  rule,  as  a  father  is  bound  to  support  his  minor  children  if  of 
ability  to  do  so  whether  they  have  property  or  not:  See  cases  cited  in  note  to 
Mytrs  V.  Myers,  16  Am.  Dec  661;  and  in  the  note  to  ViUard  v.  Robert,  49 
Id.  658.  And  the  rule  that  a  father  can  not  chaige  for  the  support  and  educa- 
tion of  his  minor  children  is  not  changed  by  the  fact  that  he  Lb  appointed 
guardian  of  them:  Walber  v.  Crovoder,  2  Ired.  Eq.  478;  Bwrht  v.  Turner,  85 
K.  C.  <)00;  HarUmcTs  Cote,  5  Rawie,  323;  Qriffith  v.  Bird,  22  Gratt.  73;  and 
cases  oited  in  note  to  ViUard  v.  Robert,  49  Am.  Deo.  058;  but  where  a  father  was 
the  guardian  of  the  children,  and  possessing  limited  means  was  compelled  to 
labor  for  their  support,  and  in  consequence  of  the  decease  of  their  mother  was 
put  to  increased  expense,  it  would  be  reasonable  under  the  circumstances  to 
charge  a  portion  of  the  expense  of  their  maintenance  upon  the  income  or  in- 
terest of  the  shares  of  the  wards:  Earring  v.  Cclea,  2  Bradf.  349.  Another 
exception  is  grafted  on  the  general  rule  where  the  father  is  indigent  and  un- 
able to  support  the  child  in  a  proper  manner,  and  the  child  has  a  separata 
estate;  in  such  a  case  an  allowance  may  be  made  the  father  out  of  the  separate 
estate  of  the  child  for  his  support.  This  subject  is  discussed  in  the  note  to 
Myt^a  V.  Myers,  16  Am.  Dec.  648.  For  a  discussion  of  the  subject  of  the 
liability  of  step-parents  for  the  support  of  their  step-children,  and  the  relative 
rights,  duties,  and  liabilities  of  persons  occupying  such  relation  to  each  other, 
the  reader  is  referred  to  the  note  to  Bartley  v.  Richtmyer,  53  Id.  338,  where 
this  subject  is  treated  at  length.  The  obligation  resting  upon  the  father  does 
not  extend  to  the  mother;  see  the  note  to  Myers  v.  Myers,  16  Id.  661;  thus  in 
WiUoes  v.  Rogers,  6  Johns.  566,  where  a  father  died  intestate,  leaving  a  large  real 
and  personal  estate,  it  was  held  that  the  mother  was  entitled  to  be  allowed  out 
of  the  portion  of  the  estate  belonging  to  the  children  for  their  support  during 
their  infancy  and  for  the  time  past  as  well  ss  to  come.  But  the  law  raises 
no  implied  promise;  and  from  the  mere  fact  of  a  mother's  maintenance  of  her 
children,  the  presumption  is  that  she  furnished  it  gratuitously:  Cummings  v. 
Cummings,  8  Watts,  366;  SeUz*s  Appeal,  87  Pa.  St.  159. 

Guardians,  unlike  fathers,  are  not  personally  responsible  for  the  support 
and  education  of  their  wards:  Schouler  on  Dom.  Bel.,  sec.  3.T7;  and  in  their 
accounting  they  will  be  allowed  a  reasonable  sum  for  amounts  expended  for 
these  purposes:  Latham  v.  Myers,  10  N.  W.  Rep.  924;  Porder  v.  Foster,  23  Ga. 
489;  Owen  v.  Peebles,  42  Ala.  338;  SmUh*s  Appeal,  30  Pa.  St  397;  whetlier 
a  guardian  will  be  allowed  for  expenditures  exceeding  the  income  of  the 
ward's  estate  depends  upon  circumstances;  this  question  is  discussed  in  the 
note  to  VUlard  v.  Rol>ert,  49  Am.  Dec.  65'1.  A  charge  made  by  a  guardian 
for  the  ward's  board  at  an  insane  asylum  is  proper  if  the  ward's  estate  is  suf- 
ticient  to  justify  the  expenditure,  and  the  charge  should  not  be  disallowed 
because  the  asylum  bill  was  not  paid,  as  the  guardian  is  personally  liable  for 
such  bill:  Corcoran  v.  Allen,  11  B.  L  567;  and  where  a  guardian,  as  such, 
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lawf ally  oootiBcts  a  debt  for  the  maintenance  and  education  of  the  ward» 
and  Boeh  debt  hae  been  personally  released  to  him  by  the  creditor  withoat 
his  having  paid  the  same,  he  and  his  snreties  aie  entitled  to  a  credit  for  the 
amoont^  with  interest,  in  an  action  by  a  ward  on  his  bond:  Kinmff  ▼.  States 
71  Ind.  32;  and  a  gnardian  who  ii  a  merchant  may,  if  he  acts  bona  fide^ 
supply  the  necessary  wants  of  the  wards  from  his  own  store,  and  may  char^^e 
a  reasonable  profit  on  them:  Moore  t.  Shieldt,  69  K.  C.  50.  It  is  the  dnty 
of  a  general  guardian  of  an  infsnt  to  provide  for  hii  support,  maintenance, 
and  education  out  of  his  estate,  notwithstanding  the  father  is  living,  if  the 
father  ii  poor  and  unable  to  support  him;  and  for  sums  expended  for  this 
purpose,  the  guardian  should  be  allowed  in  the  settlement  of  his  account: 
dark  V.  Montgomery,  23  Barb.  464;  and  see  Oumningham  v.  Ounmngham,  4 
Oratt.  43,  a  case  turning  on  an  analogous  principle.  The  general  rule  ii  sub- 
ject to  exceptions.  In  Marqueea  v.  La  Baw,  82  Ind.  550,  it  was  held  to  be  a 
settled  rule  that  a  guardian  who  makes  his  ward  a  member  of  his  family  and 
receives  his  ward's  labors  as  such  could  not  chaige  for  his  board.  And  a 
charge  for  board  and  lodging  in  a  guardian's  account  will  not  be  allowe<l 
upon  evidence  that  the  ward  worked  as  a  laborer  for  the  guardian  and  that 
the  labor  was  equal  to  the  value  of  the  board  and  clothing:  Oro^  v.  Crotby, 
1  8.  G.  337;  Hoyden  v.  SUme^  1  Dnv.  396;  and  a  ward  who  renders  valuable 
services  to  the  gnardian  while  residing  with  him  is  entitled  to  set  off  the 
value  of  those  services  against  his  charge  for  board;  but  the  burden  of  proof 
as  to  the  value  of  such  services  is  on  the  ward:  Calhoun  v.  Calhoun^  41  Ala. 
369.  And  where  a  guardian  puts  himself  in  loco  parentia  to  his  ward  who 
has  no  estate,  avails  himself  of  his  services,  keeps  no  account  with  him,  and 
does  not  in  any  other  way  manifest  an  intent  to  charge  him  for  his  mainte- 
nance, he  can  not,  on  his  ward's  becoming  entitled  to  property,  change  the 
character  of  his  past  relations  towards  him  and  make  a  charge  for  his  main- 
tenance: BHght*»  Appeal^  15  Rep.,  N.  S.,  25.  And  an  agreement  between  a 
guardian  before  bis  appointment  and  the  mother  of  his  wards,  his  wife,  that 
tiiey  should  be  treated  as  his  own  children,  and  that  their  estate  should  be  used 
for  their  education,  under  which  they  resided  in  his  family  and  rendered  him 
services,  is  sustained  by  a  sufficient  consideration  and  would  preclude  him 
from  making  charge  for  their  support:  Brac{ford  v.  Botifish^  39  Iowa,  681. 
A^d  an  allowance  for  past  maintenance  will  not  be  granted  where  one  has 
taken  and  brought  up  an  infant,  as  a  member  of  his  family,  without  any  ap- 
parent claim  or  expectation  until  afterwards,  and  a  guardian  paying  such 
charge  can  not  hold  the  infant's  estate  therefor:  Folger  v.  Heidel,  60  Mo.  284. 
So  if  minors  were  invited  by  their  guardian  to  reside  with  him  gratuitously, 
they  shall  not  afterwards  be  made  to  pay  for  board,  but  he  will  be  allowed 
for  clothing  and  other  necessaries  furnished  them:  McDowell  v.  CaldweU^  2 
McCord  Ch.  43;  as  a  guardian  making  a  gratuity  to  his  ward  can  not  after- 
wards convert  it  into  a  charge  against  him:  ProU  v.  MeJuMn^  4  Rich.  L. 
5;  and  proof  of  parol  declarations  of  a  guardian  that  she  did  not  intend  to 
charge  her  ward  for  board  is  admissible  to  repel  a  charge  for  board  in  her 
life-time  exhibited  by  her  representatives  after  her  death:  Hooper  v.  Boyeter, 
1  Muuf.  119. 

So  where  a  ward  was  the  niece  of  the  wife  of  the  guardian,  and  lived  with 
him  as  one  of  his  family,  worked  therein,  and  was  boarded,  clothed,  and 
schooled  as  one  of  his  own  children,  and  the  guardian  frequently  declared  to 
the  ward  and  others  that  he  regarded  her  as  one  of  his  children  and  would 
do  by  her  as  his  own,  and  never  applied  to  the  court  for  an  allowance  for  her 
support,  and  it  did  not  appear  that  he  had  made  any  chai^ge  in  his  books  for 
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her  maiiitananoe,  the  guardian  is  not  entitled  in  his  final  acoonnt  to  a  credit 
for  her  miuntenance:  HorUm*9  Appecdy  94  Pa,  St.  62.  So,  of  conrae,  an  allow- 
ance would  be  refnaed  a  guardian  where  she  lived  with  him  and  it  appeared 
that  he  had  expended  nothing  on  the  same,  and  where  he  never  made  such 
«harge  in  his  retoma  to  the  commissioner:  Booth  t.  Sineaih^  2  Strobh.  Eq. 
31;  and  if  the  guardian  commit  the  custody  and  control  of  a  female  ward 
to  a  person  who  compels  personal  servioes  from  her,  while  her  education  and 
culture  are  wholly  neglected,  he  will  not  be  allowed  a  credit  for  her  board 
within  the  value  of  her  personal  services:  Stariing  v.  Balkum^  47  Ala.  314b 
On  an  agreement  by  the  guardian  to  maintain  the  minor  at  his  own  expense, 
as  an  inducement  to  the  court  to  inue  letters  to  him,  he  is  bound  by  such 
oflBer,  which  was  embodied  in  the  order  of  appointment,  and  can  not  be  re- 
imbursed for  his  expenses  in  that  regard:  Barffs  E9taU^  Myrick's  Prob.  69; 
although  in  Armstrong  v.  Walkup,  9  Gratt.  372,  it  was  held  that  a  guardian 
<d  infants  was  entitled  to  compensation  for  their  support,  although  he  may 
have  promised  their  friends  he  would  not  make  any  charge  for  it,  and  in  fact 
kept  no  accounts  against  them.  If  a  guardian,  instead  of  loaning  out  or  in- 
vesting the  funds  of  his  ward  which  were  in  his  hands  at  the  commencement 
of  the  war,  and  hiring  out  the  negroes,  retained  and  used  the  money  for  his 
own  benefit  and  became  himself  the  hirer  of  the  negroes,  he  can  not 
be  allowed  in  extinguishment  of  the  debt  thus  incurred  to  claim  credits  for 
board,  clothing,  and  tuition  of  the  ward  at  Confederate  prices:  Hutton  v. 
WiUiamSj  60  Ala.  133.  And  if  a  guardian  of  minors  loans  money  to  their 
mother  on  her  promise  to  charge  such  minors  for  their  support  and  to  give 
him  the  benefit  of  such  charges,  and  she  afterwards  refuses  to  make  any 
•charge  against  them  or  to  accept  any  compensation  for  their  support,  he  is 
not  entitled  to  an  allowance  therefor  in  settling  his  account  with  them  as 
guardian:  Wyckoff^.  Hulse,  32  N.  J.  Eq.  697.  En  DcdUm  v.  Jonea,  51  Miss. 
M5,  it  was  held  that  if  a  guardian  contracted  for  the  education  and  mainte* 
nance  of  his  ward  without  the  sanction  of  the  chancery  court,  he  incurred  a 
personal  responsibility,  and  could  not  be  allowed  for  it  in  his  account  with 
his  ward.  And  Preble  v.  LonofeUow^  48  Me.  279,  decided  that  a  guardian 
was  not  authorized  by  law  to  make  advances  from  his  own  means  for  the 
maintenance  of  his  ward,  but  was  bound  to  provide  for  such  maintenance 
from  the  estate  of  his  ward,  and  could  not  by  making  advances  for  the  ward's 
support  make  the  ward  his  debtor  upon  arriving  at  full  age,  and  that  an  ao- 
tioii  could  not  be  maintained  by  a  guardian  against  his  late  ward  when  of 
age  to  obtain  remuneration  for  such  advances. 


Coleman  v.  MoAnultt. 

[16  HlBSOUBZ,  I'^S.] 

Wbit  Bboulab  on  its  Face  Emanating  fbom  Court  of  Sopbriob  Jubib- 
DiCfTiON  is  a  justification  to  the  officer  acting  under  it. 

Offigbb  can  Pass  Title  by  Sale  under  Writ  wherever  he  can  justify  un- 
der the  writ,  if  all  other  prerequisites  to  a  sale  have  been  complied  with. 

Death  of  Plaintiff  before  Judgment  against  Garnishee  is  Rendered 
does  not  render  such  judgment  null  and  void. 

Pbogeedings  to  Set  Aside  Judgment  do  not  Affect  One  not  Pabtt. 

Ebbob  to  the  St.  Louis  circuit  court.    The  opinion  states  the 
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T.  T.  OanUg  for  the  plaintiff  in  error. 
Oeyer  and  DayUm^  coning. 

By  Ck>nrt,  Scott,  J.  The  petition  in  this  case  stated  that  the 
appellant,  Samuel  M.  Coleman,  was  the  l^gal  representative  of 
James  Coleman,  in  respect  to  the  undivided  half  of  a  tract  of  land 
situated  in  St.  Louis  county.  That  a  judgment  was  recovered  by 
John  P.  Boyd,  in  the  St.  Louis  circuit  court,  against  Abraham 
Wooley ;  and  James  Coleman  being  summoned  as  a  garnishee,  a 
judgment  against  him,  as  a  debtor  of  said  Wooley,  was  entered  at 
the  suit  of  the  said  Boyd,  who  had  departed  this  life  at  the  time 
of  the  said  garnishment.  On  the  judgment  against  Coleman,  an 
execution  issued,  by  virtue  of  which,  in  March,  1884,  his  interest 
in  the  land  above  mentioned,  being  an  equitable  one,  wairsold 
to  the  respondent,  who  afterwards  instituted  proceedings  in 
equity  against  Joseph  Papin,  the  trustee  of  the  land,  and  ob- 
tained a  deed  conveying  the  l^gal  tiUe  of  the  same  to  him.  In 
April,  1836,  on  motion  of  Coleman,  the  judgment  against  him 
was  set  aside  and  for  naught  held,  it  appearing  to  the  court  that 
the  plaintiff,  Boyd,  had  died  before  the  judgment  was  rendered 
against  Coleman.  James  Coleman  afterwards  died,  leaving  the 
respondent,  his  son.  McAnulty  was  no  party  to  the  proceedings 
instituted  to  set  aside  the  judgment.  The  petition  prayed  that 
the  titie  of  the  respondent  might  be  decreed  to  the  appellant, 
and  for  the  rents  and  profits  of  the  land  described.  A  demurrer 
to  the  petition  was  sustained,  and  the  cause  brought  here. 

1.  The  only  question  in  the  cause  is,  whether  the  judgment 
against  the  garnishee  was  void  and  a  nullity,  by  reason  of  the 
death  of  Boyd  before  it  was  rendered.  In  maintaining  the 
aflbmative  of  this  question,  the  appellant  is  not  supported  by 
any  of  the  cases  cited  by  him.  The  case  of  Borden  v.  FSich,  15 
Johns.  145  [8  Am.  Dec.  225],  and  that  of  Kelly  v.  Hooper^  S 
Yerg.  895,  are  both  within  the  principle  prevailing  in  some  of  the 
states,  allowing  the  judgment  of  another  state  to  be  impeached 
for  lack  of  jurisdiction:  2  Phill.  Ev.,  Cowan  &  Hill's  notes,  915. 
All  that  is  contained  in  the  case  of  Woodcock  v.  Bennet,  1  Cow.  735 
1 18  Am.  Dec.  568] ,  in  relation  to  this  matter,  is  taken  from  the  case 
of  Parsons  v.  Loyd,  8  "Wils.  341,  where  it  is  said  that  "there  is 
a  great  difference  between  erroneous  process  and  irregular  (thai 
is  to  say,  void)  process;  the  first  stands  good  and  valid  until  it 
be  reversed;  the  latter  is  an  absolute  nullity  from  the  begin- 
ning.'^  This  was  a  suit  against  a  plaintiff  in  an  action  for 
suing  out  a  void  capias  ad  respondendum,  which  had  been  set 
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aside.  In  tibe  same  case  it  was  said  that  there  was  no  remedy 
against  the  officer,  for  he  was  obliged  to  obey  a  writ  emanating 
from  a  court  of  general  jurisdiction.  This  is  unquestionable 
law,  that  a  writ,  regular  on  its  face,  emanating  from  a  court  of 
superior  jurisdiction,  is  a  justification  to  the  officer  acting  under 
it;  and  it  is  a  general  rule,  that  wheresoever  an  officer  can  justify 
under  a  writ,  he  can  pass  a  title  by  a  sale  under  it,  if  all  other 
prerequisites  to  a  sale  have  been  complied  with:  Cox  v.  Nelson^ 
1  T.  B.  Mon.  95  [15  Am.  Dec.  89];  3fcKinney8  v.  Scotf,  1  Bibb, 
166;  Reardon  v.  Searcy,  2  Id.  202;  Coleman  v.  Trabue,  Id.  518. 
In  2  Tidd's  Practice,  936,  it  is  said:  **  If  the  judgment  or  execu- 
tion be  irregular,  the  party  can  not  justify  under  it,  for  that  is 
a  matter  in  the  privity  of  himself  or  his  attorney;  and  if  the 
sheriff  or  officer  in  such  case  join  in  the  same  plea  with  a  party, 
he  forfeits  the  benefit  of  his  defense.  The  sheriff  or  officer, 
however,  may  justify  under  an  irregular  judgment,  as  well  as  an 
erroneous  one,  for  they  are  not  privy  to  the  irregularity.  And, 
so  as  the  writ  be  not  void,  it  is  a  good  justification,  however 
irregular,  and  the  purchaser  will  gain  a  title  under  the  sheriff; 
for  it  would  be  very  hard  if  it  should  be  at  the  peril  of  the  pur- 
chaser, under  ajieri  fadas,  whether  the  proceedings  were  regu- 
lar or  not."  In  the  case  of  Warder  v.  Tainier^  4  Watts,  278, 
the  court  says  the  authorities  are  abundant  to  show  that  in  no 
case  is  a  judgment,  rendered  by  a  court  of  general  jurisdiction, 
considered  void  on  account  of  the  death  of  the  defendant  hav- 
ing taken  place  before  the  rendition  of  it:  that  at  most  it  is 
only  voidable.  If  the  death  of  the  defendant  virill  not  render  a 
judgment  void,  no  reason  is  perceived  why  the  death  of  the 
plaintiff  should  have  that  effect.  There  being,  then,  a  valid 
sale  under  a  writ,  supported  by  a  judgment  not  void,  the  title 
of  Coleman  passed  by  it. 

2.  The  proceedings  to  set  aside  the  judgment  did  not  affect 
the  respondent,  as  he  was  no  party  to  them. 

Judge  Byland  concurring,  the  judgment  will  be  affirmed. 

Oamblb,  J.,  not  sitting. 

JusTinoATioN  OF  Ofrcebs  nvDXR  THim  Pbooxss:  See  McDonald  ▼. 
WiikU^  64  Am.  Dec  423,  and  note. 

I>KATH  OF  PLAiirrOT  BiFOBS  JUDGMENT  Rbndxbed  does  not  affect  the 
validity  of  an  exeontion  sale  and  sheriff's  deed:  Union  Bank  v.  Me  Wharters^ 
62  Mo.  35,  citing  the  principal  case.  Coleman  v.  McAnvUy  was  also  regarded 
as  anthority  on  the  proposition  that  the  title  of  such  a  purchaser  was  not 
affected  by  the  death  of  a  defendant  against  whom  execution  had  issued, 
^tween  the  date  o!  the  judgment  and  that  of  the  execution,  where  the  prop- 
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erty  sold  was  tliat  of  a  co-defendant,  in  Hardin  v.  3IrCauaf,  53  hi.  25.*) :  .-uid 
L€wi$  T.  CoambSt  60  Id.  44.  The  principal  caw  was  also  cited  in  Taylor  v. 
EtUoUf  52  Ind.  590,  as  to  the  effect  of  a  judgment  rendered  for  or  against 
a  deceased  person  when  the  court  had  Jurisdiction  over  such  person  in  his 
life. 


Babnes  v.  Websteb.    United  States,  Use  of 

Hates,  v.  Febquson. 

CIO  MmovK,  908.] 

On  Brbagh  of  Bond  Giybn  vob  Path bnt  of  MonBr,  witb  Dbfiabakgi 
to  be  Toid  upon  the  performance  of  a  collateral  undertaking,  the  whole 
penalty  was  forfeited  and  might  be  recovered  in  an  action  on  the  bond, 
at  the  common  law;  courts  of  chancery,  however,  restrain  the  collection 
of  the  penalty  and  compel  the  plaintiff  to  receive  such  damages  as  he 
had'  actually  sustained. 

Obliobb  in  Bond  hat  Maintain  Acttion  for  Bknxfit  of  Otrxrs  for 
whose  indemnity  the  bond  was  given.  Consequently  the  obligee  in  aa 
attachment  bond  may  maintain  an  action  on  it  for  the  benefit  of  a  gar^ 
nishee  when  the  attachment  was  dissolved,  the  suit  dismissed,  and  the 
garnishee  discharged. 

Attachment  Bond  though  Voluntabt  and  not  Authobizbd  by  any 
statute  is  good  as  a  common-law  bond;  all  bonds  though  voluntary,  if 
they  do  not  contravene  public  policy,  nor  violate  any  statute,  are  valid 
and  binding  on  the  parties  to  them. 

Attachment  Bono  Executed  to  United  States  is  Valid  in  a  suit  b^ 
tween  individuals;  and  in  such  a  case,  the  acceptance  of  the  bond  is  pre- 
sumed although  there  is  no  law  authorizing  the  officer  to  take  it. 

Websteb  brought  an  attachment  suit  in  the  United  States 
circuit  court  against  Barnes;  and  gave  a  bond  conditioned  to 
pay  to  Barnes  or  garnishee  any  damages  suffered  on  account 
of  the  suit.  One  Hayes  was  summoned  as  garnishee,  and  aftei> 
wards  the  attachment  was  dissolved,  the  suit  dismissed,  and 
Hayes  discharged.  This  action  was  then  brought  on  the  bond 
by  Barnes  for  the  use  of  Hayes.  The  declaration  did  not  al- 
lege that  Barnes  had  suffered  any  damage  by  breach  of  the  bond, 
and  a  demurrer  by  the  defendant  was  sustained  for  want  of  this 
allegation,  and  on  the  further  grounds  that  Barnes  had  no  in- 
terest in  the  damages  alleged  to  have  been  sustained  by  Hayes, 
and  that  neither  Hayes  nor  Barnes  could  recover  damages  on  the 
bond  in  this  form  of  action.  The  case  of  The  United  States,  Use 
of  Hayes,  y.  Ferguson  turned  on  similar  facts,  with  the  exception 
that  the  bond  in  that  case  was  payable  to  the  United  States. 
Plaintiff  brought  error. 
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E.  Boies,  for  the  plaintiff  in  error. 

Oeyer  and  Dayton,  carUra. 

By  Court,  Soott»  J.  1.  By  the  common  law,  when  a  bond  was 
given  for  the  payment  of  money,  with  a  defeasance  to  be  void 
upon  the  performance  of  a  collateral  undertaking,  if  there  was 
a  breach  of  the  condition,  the  whole  penalty  was  forfeited  and 
might  be  recovered  in  an  action  on  the  bond.  Courts  of  chan- 
cery, however,  whose  province  it  was  to  relieve  against  for- 
feitures, would  restrain  the  collection  of  the  penalty  and  compel 
the  plaintiff  to  receive  such  damages  as  he  had  actually  sus- 
tained. The  statute  of  8  &  9  William  lU.  dispensed  with  the 
necessity  of  resorting  to  chancery,  by  requiring  the  plaintiff  to 
set  out  the  breaches  and  show  the  damages  occasioned  thereby. 
Judgment  was  entered  for  the  penalty,  and  a  memorandum  was 
indorsed  on  the  execution,  that  it  might  be  discharged  by  the 
payment  of  the  damages  assessed  and  the  costs.  The  judgment 
remained,  as  a  seouriiy  for  the  future  breaches  of  the  condition 
of  the  bond,  the  remedy  for  which  was  enforced  by  scire  faciM 
ioties  quoties,  until  the  penally  of  the  bond  was  exhausted. 
This  statute  extended  to  those  bonds  only  in  which  the  obligee 
himself  was  injured  by  a  breach  of  the  condition.  The  pro- 
vision with  respect  to  official  and  other  bonds,  by  the  breach  of 
the  condition  of  which  others  than  the  obligee  might  be  in- 
jured, was  an  extension  of  the  terms  of  the  statute  of  8  &  9 
William  HE.  At  common  law,  if  A.  covenanted  with  B.  to  pay 
C.  a  sum  of  money,  B.,  for  the  use  of  C,  may  maintain  an 
action  on  this  covenant:  3  Gh.  Bep.;  Bobbins  v.  Ayers,  10  Mo. 
538  [47  Am.  Dec.  125].  Under  the  equity  of  the  statute,  the 
obligee  is  regarded  as  trustee  for  those  who  may  sustain  an  injury 
by  the  breach  of  the  condition,  as  it  is  supposed  that  the  collec- 
tion of  the  penally,  which  is  forfeited  by  the  breach,  would,  in 
a  court  of  equity,  be  restrained  only  by  the  payment  of  the 
damages  sustained  by  him,  for  whose  use  and  benefit  the  bond 
was  given.  In  the  case  of  Oovemor  v.  Evans,  2  Dev.  383,  it 
was  held  that  a  bond  given  to  a  trustee  with  condition  to 
secure  the  rights  of  others  may,  at  common  law,  be  put  in 
suit  in  the  name  of  the  trustee,  and  an  injury  to  a  cestui  que 
trust  assigned  as  a  breach.  That  the  act  authorizing  official 
bonds  to  be  put  in  suit,  by  persons  injured  by  the  misconduct 
of  the  officers,  without  an  assignment,  is  an  afSrmance  of  the 
common  law;  and  although  coroners'  bonds  are  not  mentioned 
in  it,  they  may  be  sued  on  in  the  same  manner.    To  the  same 
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effect  is  the  case  of  Skinner  t.  PhiUipa,  4  Mass.  G8.  This  last 
case  is  not  impugned  by  that  of  The  ComnumwedUh  t.  Eaich,  5 
Id.  198;  for  there  it  appears  that  the  bond  was  given  for  the 
sole  use  of  the  commonwealth,  and  of  course  no  one  but  her 
authorized  agents  could  put  it  in  suit  The  rights  of  individ- 
uals were  not  designed  to  be  protected  by  it»  and  of  course  they 
had  no  right  to  sue.  The  plaintiff  is  regarded  as  a  trustee  for 
those  who  may  be  injured  by  a  breach  of  the  condition;  they 
have  a  right  .to  use  his  name  in  the  prosecution  of  the  suit,  and 
as  the  obligors  could  only  get  relief,  at  common  law,  by  paying 
the  damages  actually  sustained  by  the  breach,  so,  on  the  for- 
feiture of  the  penalty,  though  the  plaintiff  has  sustained  only 
nominal  damages,  yet  the  defendant  can  not  be  relieved  but  by 
the  payment  of  the  damages  which  another  may  have  sustained 
by  breach  of  the  condition  of  the  bond  made  for  his  use  and 
benefit.  In  other  words,  the  plaintiff  sues  for  the  benefit  of 
those  for  whom  the  bond  was  given  as  an  indemnity,  and  the 
case,  if  not  within  the  letter,  is  within  the  spirit  of  the  law. 
This  determination  has  not  been  made  without  an  examination 
of  the  cases  of  Pickering  v.  Fisk,  6  Yt.  IM;  Spencer  v.  Waikin' 
dan,  11  Conn.  1;  White  v.  WOidna,  24  Me.  299. 

2.  It  is  needless  to  cite  authorities  that  this  bond,  although 
voluntary,  and  not  authorized  by  any  statute,  is  good  as  a  com- 
mon-law bond.  All  bonds,  though  voluntary,  if  they  do  not 
contravene  public  policy  nor  violate  any  statute,  are  valid  and 
binding  on  the  parties  to  ihem. 

8.  As  regards  the  case  in  which  the  United  States  is  the  ob» 
ligee  and  plaintiff,  we  do  not  see  the  force  of  the  objections^ 
that  a  bond  to  the  United  States,  for  the  purposes  indicated  in 
that  one,  is  not  valid,  not  being  executed  in  pursuance  of  any 
law,  nor  in  connection  with  any  business  of  tiie  United  States, 
or  any  duty  of  the  obligor  to  them;  and  that,  no  one  being 
authorized  to  accept  the  bond,  there  could  be  no  delivery  of  it. 
In  the  multiplied  transactions  of  the  government  of  the  United 
States,  in  both  the  executive  and  judicial  departments,  many 
cases  occur  in  which  it  is  deemed  necessary  and  prudent  to 
take  bonds,  though  there  is  no  statute  authorizing  them.  In. 
all  such  cases,  it  is  very  convenient  to  make  the  bonds  payable 
to  the  United  States,  as  thereby  many  delays  are  prevented  and 
intricate  questions  avoided,  which  would  arise  upon  bonds  pay- 
able to  individuals  or  officers,  by  reason  of  deaths,  succeL>3ions^ 
etc.  The  United  States  are  not  liable  for  costs,  and  no  evil  can 
arise  from  this  practice.     The  process  of  foreign  attachment  caa 
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be  issued  by  the  circuit  courts  of  the  United  States,  in  cases 
where  the  defendant  is  found  within  the  district  in  which  the 
process  issues,  so  that  it  can  be  served  upon  him.  In  analogy 
to  the  practice  which  prevails  in  this  state,  bonds  may  be  given 
before  the  process  issues.  Such  bonds  would  stand  upon  the 
same  footing  as  the  bonds  in  the  cases  of  The  Vniied  States  v. 
Tingey,  6  Pet.  115;  United  States  v.  Bradley,  10  Id.  843;  Post- 
master  General  v.  Bice,  Oilp.  561;  Postmaster  General  v.  NarveU, 
Id.  120.  In  all  these  cases,  the  acceptance  of  the  bond  was 
presumed,  although  there  was  no  law  authorizing  the  officer  to 
take  them. 

Judge  Byland  concurring,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Gamble,  J.,  not  sitting. 


SvM  Stifulatbd  to  bs  Paid  as  Liquidatid  Daxaoes  for  breach  of 
eovenant,  so  oonstnied*  when:  See  Miller  ▼.  EUiaU,  50  Am.  Deo.  475,  and  note; 
•ee  alio  Ovrry  v.  Larer,  40  Id.  480,  and  note;  Mamm  v.  CaldweU,  48  Id.  330; 
Oair  T.  PerpeUud  /jm.  On.,  47  Id.  120. 

BoxD  HOT  €k>oo  A8  Statdtobt  Bond,  Good  as  Comiiom-law  Bohd, 
wuxn:  See  Stepkena  v.  Cran/ffordy  44  Am.  Dec.  680,  and  note;  the  principal 
eaae  was  cited  to  the  point  that  bonds  not  good  as  statntory  bonds  might  be 
good  as  common-law  bonds,  in  WVUatM  v.  CoUman,  40  Mo.  325;  Henoch  ▼• 
Chameff,  61  Id.  132;  Johmm  ▼.  Weaiherwax,  0  Kan.  76;  Sheppmrd  ▼.  CotUms, 
12Iowa»ff78. 


MOBGAH    V.    BlGHABDBON. 

as  MnMnno,  409.] 

PABnrSB  HAS  No  AUTHOBITT  TO  CONrBSS  JUDOMSMT  VOB  HIS  Ck>PABTNBB, 

either  before  or  after  dissolution;  and  where  judgment  Is  so  confessed 
after  dissolotion  by  one  partner,  it  will  be  set  aside  as  against  the  oo* 
partner,  and  an  execution  against  him  will  be  quashed. 

Appbal  from  the  Greene  circuit  court    The  opinion  stateB 
the 


Leonard,  for  the  appellants. 

Hoyden,  contra. 

By  Court,  Scott,  J.  This  was  a  proceeding  to  set  aside  a  judg- 
ment  and  execution  thereon,  confessed  in  vacation,  in  the  name 
of  A.  and  J.  M.  Richardson,  to  the  appellants,  under  the  twenty* 
second  article  of  the  new  code  of  practice.  Achilles  and  J.  M. 
Richardson  were  partners  in  trade,  and  indebted  to  the  appellants 
for  merchandise.     The  indebtedness  was  evidenced  by  a  prom« 
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isBoiy  note,  executed  in  the  name  of  the  firm.  The  oonfeesion 
was  authorized  by  J.  M.  Bichardeon  alone^  and  after  the  dia- 
•solution  of  the  partnership  between  him  and  Achilles  Richard- 
«on.  The  execution  was  levied  on  goods  belonging  to  A. 
Bichardson.  The  court  below  set  aside  the  judgment  against 
A.  Bichardson,  and  quashed  the  execution. 

The  facts  in  this  case  stand  admitted  by  the  demurrer  to 
the  petition,  and  we  are  at  a  loss  to  conceiye  the  ground  upon 
which  the  proceeding  can  be  sustained  against  A.  Bichardson. 
The  case  of  Oreen  v.  BeatSj  2  Cai.  254,  is  an  authority  to  show 
that  the  judgment  confessed  by  J.  M.  Bichardson  was  void  as 
to  A.  Bichardson.  The  cases  of  MoUeux  v.  8L  Aubin,  2  W. 
Black.  1133,  and  Denton  y.  Noyes^  6  Johns.  298  [5  Am.  Deo. 
237],  are  not  applicable  to  the  circumstances  of  this  case.  It 
can  not  be  maintained  that  a  partner,  either  before  or  after  the 
dissolution  of  the  copartnership,  has  authority  to  confess  a 
judgment  for  his  copartner.  The  authorities  are  abundant  to 
show  that  one  partner  can  not  confess  a  judgment  which  will 
bind  his  copartner:  Crane  v.  French,  1  Wend.  311;  McBride  v. 
Hagan,  Id.  327.  We  can  see  no  difference  in  principle  between 
setting  aside  the  judgment  and  restraining  an  execution  upon 
it,  as  either  mode  of  action  is  based  upon  the  nullity  of  the 
proceeding,  which  is  not  permitted  to  be  used  as  a  foundation 
for  any  future  action  against  the  party  for  whom  it  has  been 
unwarrantedly  entered. 

It  does  not  appear  that  the  judgment  against  J.  M.  Bichard- 
son has  been  vacated,  nor  will  we  interfere  with  it.  The  other 
judges  concurring,  the  judgment  below  will  be  affirmed. 


JuDOMKKT  CoNrBssKD  BT  Pabtkeb,  Effrct  07:  See  BiUur  T.  Skunk^  87 
Am.  Deo.  489;  and  note  to  Wood  v.  Walhnuon,  44  Id.  670. 


MOBRISON    V.    EdGAB. 

[16  MiMOUBZ,  411.] 

PuBCHASER  Holding  Undistdbbed  and  Undisputed  Possession  of  prop* 
erty  under  a  sale  can  not,  in  an  action  on  a  promissory  note  given  for  the 
price,  set  up  as  a  defense  that  the  title  to  the  property  was  not  in  the 
seller  at  the  time  of  the  sale.  In  such  a  case  there  is  not  properly  a 
failure  of  consideration  so  as  to  allow  the  consideration  to  be  impeached 
under  the  fourteenth  section  of  article  five  of  the  statute,  regulating 
the  proceedings  in  justices'  courts,  which  allows  the  maker  of  a  promis- 
sory  note  to  impeach  its  consideration  and  show  a  total  or  partial  fail 
ore  of  the  consideration. 
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PBonnsoRT  KoTS  Oimr  vos  Pukcbabb  Prics  Rests  upon  ScFFiciEyr 
CoMSlDBRATlON  while  the  porchaaer  remains  in  the  undiitarbed  posMS- 
sion  of  the  property  sold,  although  the  title  to  the  property  is  not  in  the 
■eller  mt  the  time,  and  he  has  warranted  tlie  title  to  be  good  in  the  por- 
chaaer, free  from  all  legal  daimg, 

Ebbob  to  the  Cooper  drcuit  court    The  opinion  states  the 


ffayden,  for  the  plaintiff  in  error. 
Adams  and  MiUer^  contra. 

By  Court,  Oaxblb,  J.  Edgar,  suing  for  the  use  of  Brent» 
commenced  his  action  before  a  justice  of  the  peace,  against 
Morrison,  upon  a  promissory  note  for  one  hundred  dollars^ 
which  was  payable  to  Brent. 

Brent,  by  his  agents,  sold  certain  slaves  to  Morrison,  for  nine 
hundred  and  fifty  dollars,  of  which  eight  hundred  and  fifty  dol- 
lars was  paid  in  cash,  and  the  present  note  was  given  for  the 
balance  of  the  purchase  money.  At  the  time  of  the  sale,  a  biD 
of  sale  for  the  slaves  was  made,  in  which  a  warranty  was  inserted, 
by  which  Brent  warranted  the  ''  title  to  said  negroes  to  be  good 
in  the  said  Morrison,  his  heirs  aiid  assigns  forever,  free  from  aU 
legal  claims  whatever." 

The  justice  having  given  judgment  for  the  plaintiff,  the  case 
was  brought  by  appeal  to  the  circuit  court,  and  upon  the  trial 
there,  the  defense  was  set  up  by  Morrison,  that,  at  the  time  of 
the  sale,  the  title  to  the  slaves  was  not  in  Brent.  It  was  ad- 
mitted by  Morrison  that,  ever  since  the  sale,  he  had  had  the 
undisturbed  possession  of  the  slaves.  The  circuit  court  decided 
against  this  defense,  and  the  question  now  to  be  considered  is, 
whether  it  is  a  valid  defense  to  the  suit  upon  the  present  note. 

Although  this  note  had  been  assigned  by  Brent  to  Edgar,  yet 
it  was  admitted  that,  at  the  commenceniant  of  the  suit,  Edgar 
was  holding  it  for  Brent;  consequently,  the  question  is  one 
between  Brent,  the  payee,  and  Morrison,  the  maker. 

1.  There  have  been  many  decisions  made  in  the  courts  of  the 
different  states  upon  questions  similar  to  that  arising  in  the 
present  case,  and  these  decisions  are  by  no  means  in  harmony 
with  each  other.  In  Frisbee  v.  Hqffnagle,  11  Johns.  50,  it  was 
held,  that  the  maker  of  a  promissory  note,  given  for  the  con- 
sideration money  of  land  he  had  purchased,  might  defend  him- 
self against  an  action  upon  the  note  by  showing  that  the  payee, 
who  conveyed  the  land  to  him,  had  not  the  title,  although  he 
had  never  been  disturbed  in  the  possession.     In  Vibbardy*  John^ 
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^on^  19  Id.  77,  the  case  of  Frisbee  v.  Eoffnagle  was  not  cited  in 
the  argument,  nor  referred  to  in  the  opinion  of  the  court,  but 
Chief  Justice  Spencer  stated  the  law  to  be,  "that  it  was  not 
competent  for  the  purchaser  to  dispute  the  title  of  the  vendor, 
unless  he  had  been  charged,  at  the  suit  of  another  person,  who 
bad,  after  contestation,  shown  a  better  title."  The  action,  in 
this  last  case,  was  to  recover  the  value  of  a  chest  of  tea,  sold  by 
the  plaintiff  to  the  defendant,  and  for  which  the  defendant  al- 
leged that  he  had  paid  a  third  person,  who  was  the' real  owner 
of  the  tea,  thus  bringing  up  the  question  whether  the  plaintiff 
had  any  title  to  the  thing  sold. 

The  case  of  Frisbee  v.  Eoffnagle  has  been  questioned  in  Lloyd 
V.  Jewell^  1  Greenl.  355  [10  Ain.  Dec.  73],  and  is  understood  to 
be  overruled  in  New  York,  in  several  subsequent  decisions,  as 
well  as  by  Vihbard  v.  Johnson,  supra;  Whitney  v.  Leioia^  21  Wend. 
131;  Lamerson  v.  Marvin,  8  Barb.  9. 

Although  the  decisions  in  other  states  are  not  uniform,  yet 
the  weight  of  authoriiy  is  opposed  to  the  defense  attempted 
in  this  case,  where  the  purchaser  holds  the  undisturbed  and  un- 
disputed possession  of  the  property  under  the  sale.  The  defense 
is  essentially  a  denial  of  the  consideration  of  the  contract  upon 
which  the  action  is  brought,  and  it  is  but  reasonable  that  a  per- 
son who  holds  the  possession  of  chattels,  under  a  purchase, 
shall  not  be  allowed  to  deny  the  consideration  of  his  promise 
to  pay  for  them,  while  his  possession  is  not  disturbed. 

2.  But  it  is  said  that  the  statute  regulating  the  proceedings 
in  justices'  courts,  in  the  fourteenth  section  of  article  5,  de- 
clares a  rule  by  which  this  defense  is  admissible.  That  section 
authorizes  a  defendant,  who  is  sued  as  the  obligor  in  a  bond  oz 
as  a  maker  of  a  note,  to  impeach  its  consideration  and  show  a 
partial  or  total  failure  of  the  consideration  thereof.  It  is  obvi* 
ous  that  the  present  is  not  a  case  properly  of  a  failure  of  con- 
sideration. It  is  not  alleged  that  anything  has  occurred,  since 
the  sale,  by  which  the  relations  of  the  parties  to  the  property 
sold  have  been  changed  or  affected.  If  there  was  a  considera- 
tion at  the  moment  of  the  sale  and  transfer  of  the  possession, 
it  still  exists.  The  section  referred  to  authorizes  a  defendant 
to  show,  not  only  that  a  note  was  made  without  consideration, 
but  that  a  bond,  upon  which  he  has  been  sued,  was  made  with- 
out consideration,  and  it  authorizes  the  defense  of  a  partial  or 
total  failure  of  the  consideration,  either  in  case  of  a  bond  or  a 
note.  Whether  the  fact  relied  upon  by  the  defendant,  that 
Brent's  title  to  the  slaves  was  not  good,  constitutes  a  defense  to 
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the  present  note,  while  the  defendant  still  continues  in  the  pos- 
session of  the  slaves,  depends  upon  the  question  "whether  it 
establishes  a  want  of  consideration  for  the  note.  The  author- 
ities all  agree  that  between  the  original  parties  to  a  note,  the 
want  of  consideration  is  an  available  defense;  but  if,  under  this 
admitted  law,  a  purchaser  of  property,  who  holds  the  undis- 
turbed possession,  can  not  defend  himself  against  his  note  for 
the  purchase  money,  on  the  ground  of  a  want  of  consideration, 
because  of  a  defect  of  title,  it  is  not  perceived  how  the  statute 
has  changed  the  law  in  this  respect.  It  allows  the  considera- 
tion to  be  impeached,  but  it  does  not  change  the  cases  in  which 
there  is  or  is  not  a  sufficient  consideration.  If  the  purchase  of 
the  property  and  the  continuance  of  the  possession  was  a  suffi- 
cient consideration,  under  the  general  law  previously  existing, 
the  statute  has  not  changed  the  law  in  such  case.  This  section 
of  the  statute,  then,  does  not  apply  to  the  present  case,  nor 
authorize  the  defense  here  attempted. 

But  it  is  insisted  that  the  peculiar  language  of  the  warranty 
in  the  bill  of  sale  binds  Brent,  not  merely  to  defend  the  title  to 
the  slaves  against  all  opposing  claims,  but  amounts  to  a  cove- 
nant of  present  right  and  title  to  the  slaves,  similar  to  the 
covenant  of  seisin  in  the  conveyance  of  a  tract  of  land,  and 
that  consequently,  if  he  had  not  title,  there  was  no  considera- 
tion for  the  note.  If  the  construction  of  the  instrument  con- 
tended for  was  admitted  to  be  correct,  the  consequence  derived 
from  it  would  not  necessarily  result.  Whatever  may  be  the 
meaning  of  the  language  used  in  this  covenant,  the  note  will 
stiU  rest  upon  sufficient  consideration  while  the  maker  con- 
tinues in  undisturbed  possession  of  the  property  sold.  But  it 
is  not  thought  necessary  to  dwell  upon  this  view  of  the  case. 
The  particular  language  of  this  covenant  does  not  vary  its  effect 
from  that  produced  by  the  ordinary  form  of  covenants  of  war- 
ranty. The  seller  warrants  "  the  title  to  the  negroes,  free  from 
all  legal  claims,"  and  the  use  of  the  words  "  to  be  good  in  the 
said  Morrison,"  etc.,  does  not  change  the  mode  in  which  the 
seller  is  to  be  held  responsible  for  the  existence  of  a  better 
claim  to  the  property,  or  in  which  the  superiority  of  the  adverse 
elaim  is  to  be  ascertained. 

The  judgment  of  the  circuit  court  is,  with  the  concurrence  of 
the  other  judges,  affirmed. 

PURCHARER  OP  OOODS  CAN  MOT    SeT  UP  WaNT  OF    TiTLB  IN  AgTIOIT  lOB 

Prick  by  the  seller,  where  there  U  no  fraud  and  the  poBseasion  is  not  dia- 
tnrbed:  due  v.  Jledl,  36  Am.  Deo.  606;  Sumner  ▼.  Gray,  38  Id.  30. 
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BlOHABDS  V.   GbIOGS. 

[16  Mmmnnx, «!«.] 
ADrnXIBTBATOB  MAT  SX  Ga&NISHBD  FOB  SiTM  Cff  Ha  HAVIMIv  whioht  <»  i^ 

Mttlement,  he  has  been  adjudged  to  pay  over. 
Dbbtob  Who  without  Notigi  op  Absiokmbht  op  Dbbt  Pats  It  to  hia 

oreditor  will  be  protected  as  against  the  hitter's  aaBignee. 
Adionistbatob  Oabkishxd  pob  Sum  op  Monst  he  has  been  ordered  to  pay 

OTBTt  and  sofiSsring  jadgment  to  be  rendered  against  him,  being  ignorant 

cf  the  iaot  that  it  has  been  assigned  from  a  want  of  nottoa  of  the  assign* 

ment»  will  be  protected. 

Appeal  from  the  Polk  dronit.    The  opimon  statee  the  case. 

By  Courts  Soott,  J.  This  was  a  proceeding  in  the  nature  of 
a  bill  of  interpleader,  began  by  the  appellant,  Biohards,  against 
Robert  Yermilion,  who  sues  to  the  use  of  William  Origgs,  and 
against  Arrington  Simpson.  Richards,  the  appellant,  held  in 
his  hands,  as  administrator  of  L.  Richards,  the  sum  of  two  hun* 
dred  dollars,  which,  by  an  order  of  the  county  court  of  Polk 
oouniy,  he  was  required  to  pay  to  the  widow  of  said  Leonard 
Richards  as  her  dower.  Vermilion  sued  Arrington  Simpson  and 
recovered  a  judgment  against  him,  and  no  property  being  found 
to  satisfy  the  execution  on  said  judgment,  Meridy  Richards,  the 
appellant,  was  summoned  as  a  garnishee,  on  the  ground  thai 
the  widow  of  L.  Richards  had  assigned  to  Arrington  Simpson 
the  said  sum  of  two  hundred  dollars,  due  by  the  appellant, 
Richards,  to  her  as  dower.  These  facts  appearing,  the  justice 
rendered  judgment  against  Richards,  the  garnishee,  for  the  sum 
of  fifty-four  dollars  and  thirty-nine  cents,  debt  and  costs,  on 
which  execution  issued.  Richards,  the  appellant,  then  filed  a 
petition  praying  that  Yermilion  and  Simpson  might  interplead, 
and  for  an  injunction.    The  injunction  was  granted. 

The  foregoing  are  the  facts  of  the  case  as  it  appears  from  the- 
proceedings  in  the  cause.  Arrington  Simpson  states  in  his  an* 
swer,  that  before  Richards  was  garnished  at  the  suit  of  Ver- 
milion, he  had  assigned  the  debt  due  from  Richards  to  him,  hj 
virtue  of  the  transfer  of  the  widow  Richards  to  William  and 
Moses  Simpson.  It  does  not  appear  that  Richards,  the  appel- 
lant, had  any  notice  of  this  fact  at  the  time  he  was  garnished,, 
or  at  any  time  afterwards.  The  cotirt  dismissed  Richards'  bill,, 
from  which  decree  he  appealed  to  this  court. 

1.  In  the  case  of  Curling  v.  Eyde,  10  Mo.  375,  this  court  held 
that  no  person  having  his  authority  from  the  law,  and  obliged 
to  execute  it  according  to  the  rules  of  law,  can  be  garnished; 


s 
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that  an  administrator^  therefore,  was  not  subject  to  the  prooesa 
of  garnishment.  But  in  the  same  case,  it  was  intimated  -that  if, 
upon  a  settlement,  an  administrator  had  been  adjudged  to  pay 
a  sum  of  money*  it  might  be  garnished  in  his  hands,  in  a  suit 
against  him  in  whose  favor  the  judgment  had  been  rendered. 
Indeed,  we  can  see  no  objection  to  garnishing  an  administrator, 
on  a  judgment  rendered  against  him.  There  is  no  difference  in 
principle  between  such  a  judgment  and  any  other.  The  amount 
is  liquidated;  it  is  payable  absolutely,  and  the  arresting  of  it  in 
his  hands  can  cause  no  more  inconvenience  in  this  than  in  any 
other  case.  After  an  order  on  an  administrator  to  pay  a  de- 
mand found  due  against  the  estate,  it  may  be  regarded  as  a 
personal  liability,  and  not  distinguishable  from  one  due  in  his 
own  individual  character. 

2.  Bichards,  the  administrator,  had  no  notice  of  the  alleged 
assignment  to  William  and  Moses  Simpson.  When  debts  are 
assigned  which  are  evidenced  by  bond,  bill,  or  note,  the  debtor 
iBnever  at  a  loss  to  know  to  whom  it  shall  be  paid,  as  he  is  war- 
ranted in  taking  up  the  instrument,  in  whosesoever  hands  it 
may  be  found.  But  not  so  with  regard  to  those  choses  whose 
existence  is  not  witnessed  by  any  such  instrument.  Anybody 
may  obtain  a  copy  of  a  judgment,  or  may  make  out  an  account, 
and  a  debtor  or  trustee  pays  debts  of  this  character  at  his  peril 
to  any  other  person  than  him  who  is  really  entitled  to  them. 
Hence,  the  modem  English  decisions  have  settled  that,  in  order 
to  constitute  a  valid  assignment  of  a  debt  of  this  kind,  notice 
must  be  given  to  the  debtor,  and  if,  without  such  notice,  he 
should  pay  it  to  his  original  creditor,  he  will  be  protected  in  it. 
Or  if,  after  an  assignment,  another  in  good  faith  should  obtain 
a  second  assignment  for  the  same  thing,  and  first  give  notice  of 
his  equity,  he  will  be  preferred  to  the  first  assignee.  The 
amount  of  the  doctrine  is,  that  the  bare  assignment  of  such  a 
chose  in  action  does  not  pass  it  away  without  notice  of  the  fact 
to  the  debtor,  who  thereby  is  informed  of  the  real  holder  of  the 
debt.  If  notice  of  the  assignment  is  not  communicated,  it 
enables  the  original  creditor  to  commit  a  fraud,  as  he  may  as^ 
sign  a  second  time,  and  such  assignee,  although  he  may  take 
the  precaution  of  inquiring  of  the  debtor,  yet  he  can  not  ascer- 
tain from  him  the  fact  of  a  previous  assignment,  as  it  has  never 
been  communicated  to  him:  Dearie  v.  J7a^,  3  Buss.  1;  Love-^ 
ridge  v.  Cooper,  Id.  1;  2  Story's  Eq.  Jur.  1035  a.  Then  William 
and  Moses  Simpson,  according  to  these  principles,  had  no  per« 
feet  title  to  the  debt,  by  virtue  of  their  assignment.    In  igno. 

Ax.  Dbo.  Toil.  LVH— 16 
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ranee  of  their  rights,  the  debtor  has  suffered  a  judgmeut  to  be 
rendered  against  him  for  a  portion  of  the  debt,  and  he  will  be 
]ustified  in  paying  it.     Story's  Confl.  L.,  sec.  403. 
The  other  judges  concurring,  the  decree  below  will  be  affirmed* 


EnsBT  OF  GABKiSHn  Qbvxbaixt:  See  WM  ▼.  MiUtr,  anie,  p.  189,  and 
note. 

KoncK  or  Assiomx jqit  or  Chose  in  Acnoir:  See  8miih  v.  Biate^fprd^ 
62.  Am.  Dec  504»  and  note. 

Rights  or  Qabkishkb  on  Patmbnt  or  Juhomxht:  See  the  note  to  8e^ 
mom  V.  SUvtM^  46  Am.  Dec.  8^ 


MiLLEB    V.    MaBTIN. 

[16  UinouRi,  608.] 

No  Action  Lies  foe  Injubt  OccirB&iNO  in  Pboseoution  or  Lawful  Aor, 

"where  it  reenlts  from  an  inevitable  or  unavoidable  aoddent  without  any 

blame  or  default  On  the  defendant's  part. 
Action  Lies  for  In ju&y  Caused  bt  Want  or  Dub  Caution  without  any 

regard  to  the  intent  with  which  the  injury  was  done. 
Ip  Defendant  Uses  Due  Dilioencb  in  Fibino  his  Land,  and  notwith* 

standing,  on  account  of  inevitable  accident,  the  fireeecapea  and  bums  the 

plaintiff's  rails,  the  defendant  is  not  liable. 

Appeal  from  the  Andrew  circuit  conrt.  The  opinion  states 
the  case. 

VorieB,  for  the  appellant. 

Leonard,  contra. 

By  Court,  Scott,  J.  This  was  an  action  begun  in  1847,  by 
Martin,  in  his  life-time,  against  Miller,  for  damages.  The  decla- 
ration contiained  two  counts,  both  at  the  common  law. 

It  appears  that  Martin  owned  a  farm  about  half  a  mile  north 
of  the  defendant's,  and  between  them  there  was  an  open  prairie. 
The  defendant  had  begun  to  plow  a  field,  preparatory  to  the 
sowing  of  oats,  but  in  consequence  of  the  quantity  of  stubble 
and  other  such  matter  upon  the  ground,  he  was  obliged  to  desist. 
Iji  order  to  remove  the  obstacles  which  impeded  his  plowing,  he 
put  fire  to  them.  There  had  been  run,  some  time  before,  around 
the  land  thus  fired,  furrows  making  the  width  of  a  rod.  The 
defendant  and  a  servant  boy  remained  to  watch  the  fire.  The 
wind  rose  high  about  the  middle  of  the  day,  although  it  was 
calm  in  the  morning.  In  the  absence  of  the  boy,  who  had  gone 
for  a  drink  of  water,  the  fire  escaped  and  was  communicated  to 
the  plaintiff's  fencing,  and  burned  a  quantity  of  his  rails.    The 
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court  refused  an  instruction  asked  by  the  defendant,  to  th« 
purport,  that,  if  he  had  used  due  diligence  in  filing  his  hind, 
and,  notwithstanding,  the  fire  had  escaped  and  burned  the  phiint- 
iff 's  rails,  without  the  least  fault  or  neglect  on  his  part,  they 
will  find  against  the  plaintiff.  And,  at  the  instance  of  the  plaint- 
iff, instructed  the  jury,  that  if  the  defendant  himself,  or  by 
another,  set  out  fire  which  ran  to  and  communicated  with  and 
burned  the  fence  of  the  plaintiff,  they  will  find  for  him.  Other- 
wise they  will  find  for  the  defendant.  There  was  a  verdict  fox 
the  plaintiff,  and  after  an  unsuccessful  motion  for  a  new  trial, 
the  cause  was  brought  to  this  court  by  appeal. 

Some  confusion  ^was  produced  in  the  argument  of  this  cause, 
by  reading  cases  in  which  the  only  point  involved  was  the  form 
of  the  action  for  the  injury  committed;  whether  it  should  be 
trespass  vi  ei  armis,  or  an  action  on  the  case.  The  propriety  of 
the  application  of  the  principle,  whose  aid  is  sought  to  shield 
the  defendant  from  damages  for  the  act  complained  of,  does  not 
depend  on  the  circumstance  whether  the  injury  was  direct  or 
consequential;  it  is  equally  applicable,  whether  the  remedy  for 
the  alleged  wrong  is  trespass  or  case.  It  is  conceded  that  this 
is  an  action  at  common  law,  uninfluenced  by  any  statutory  pro- 
vision. 

1.  It  must  be  acknowledged  that  it  is  a  settled  principle  of 
our  law  that,  if  a  party  be  in  the  prosecution  of  a  lawful  act, 
an  action  does  not  lie  for  an  injury  resulting  from  an  inevitable 
or  unavoidable  accident  which  occurs  without  any  blame  or 
default  on  his  part.  One  of  the  earliest  cases  on  this  subject  is 
that  of  Weaver  v.  Ward,  Hob.  134.  Two  companies  of  trained 
soldiers  were  skirmishing  for  exercise,  and  a  soldier  of  one  com- 
pany, in  firing  his  piece,  wounded  a  soldier  of  the  other  com- 
pany. On  demurrer  to  declaration  in  trespass  for  this  injury, 
the  court  gave  judgment  for  the  plaintiff,  but  declared  it  would 
have  been  otherwise  if  it  had  been  utterly  without  the  defend- 
ant's fault,  as  if  the  plaintiff  had  run  across  his  piece  when  it 
was  discharging;  or  had  set  forth  the  case  with  the  circum- 
stances, so  as  it  had  appeared  to  the  court  that  it  had  been  in- 
evitable, and  that  the  defendant  had  committed  no  negligence 
to  give  occasion  to  the  hurt.  This  doctrine  is  recognized  in  the 
subsequent  cases,  and  although  difficulties  have  arisen  in  its 
application,  its  correctness  has  never  been  contested:  Chit. 
PI.  149;  Wakeman  v.  Bobinson,  8  Eng.  Com.  L.  478;  Davis  v, 
Saunders,  18  Id.  825.  The  cases  cited  by  the  plaintiff  do  not, 
«s  we  conceive,  impugn  the  principle  above  stated.    That  of 
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McAllister  y.  Hammond,  6  Cow.  342,  is  pat  expressly  on  the 
ground  of  negligence,  and  the  real  point  inTolved  was  whether 
the  remedy  should  have  been  trespass  or  case.  The  same  re-- 
mark is  applicable  to  the  case  of  Hodges  y.  WeUberger,  6  T.  B. 
Mon.  837.  The  case  of  Amick  v.  O'Hara,  6  Blackf.  258,  was  for 
chasing  a  horse  out  of  a  field  with  a  large  fierce  dog,  by  which 
the  horse  was  injured,  though  not  by  the  dog.  The  question 
of  intent  was  considered  in  this  case.  For  an  injury  caused  by 
the  want  of  due  caution,  there  is  no  doubt  that  a  party  will  be* 
liable  to  an  action,  without  any  regard  to  the  intent  with  which 
the  injury  was  done.  It  may  haye  been  entirely  unintentional 
and  against  his  will,  and  a  source  of  mortification,  regret,  or 
sorrow;  yet,  if  it  is  caused  by  negligence,  the  party  will  be* 
liable  to  an  action.  Whether  that  action  should  be  trespass  or 
case,  will  depend  on  the  circumstances  attending  the  commission 
of  the  act,  and  is  a  matter  of  indifference  in  the  application  of 
the  principle  inyolyed  in  this  case.  The  case  of  Sheridan  y. 
Bean,  8  Met.  284  [41  Am.  Dec.  507],  was  an  action  for  a  tres- 
pass committed  by  cattle  which  had  escaped  from  their  inclos* 
ure.  As  by  the  law  of  Massachusetts  the  owner  of  cattle  ia 
obliged  to  confine  them,  so  that  they  can  not  trespass  on  the 
groirnds  of  others,  the  foundation  of  the  action  must  haye  been 
the  negligence  of  the  owner  of  the  cattle,  or  of  those  to  whose 
care  they  were  intrusted. 

The  case  of  OuiUe  y.  Swan,  19  Johns.  381  [10  Am.  Dec.  234],. 
was  an  action  against  an  aeronaut  for  an  injury  done  to  a  garddh 
by  the  crowd  which  was  attracted  to  the  balloon  at  its  descent. 
The  court  said  that  although  the  ascending  in  a  balloon  is  not 
an  iinlawf  ul  act,  yet  it  is  certain  that  the  aeronaut  has  no  control 
oyer  its  motion  horizontally;  he  is  at  the  sport  of  the  winds» 
and  is  to  descend  when  and  how  he  can;  his  reaching  the  earth 
is  a  matter  of  hazard,  and  he  did  descend  on  the  premises  of 
the  plaintiff  below,  at  a  short  distance  from  the  place  where  ho 
ascended.  Now,  if  his  descent,  under  such  circumstances^ 
would  ordinarily  and  naturally  draw  a  crowd  of  people  about, 
him,  either  from  curiosity  or  for  the  purpose  of  rescuing  him 
from  a  perilous  situation,  all  this  must  have  be^n  foreseen  by^ 
him,  and  he  must  be  responsible  for  it.  The  case  of  Newson  y. 
Anderson,  2  Ired.  L.  42  [37  Am.  Dec.  406],  December  term^ 
1841,  merely  determines  that  if  the  owner  of  land  adjoining  thai 
of  another  fells  a  tree  standing  on  his  own  laud,  which  falls  on 
the  land  of  the  adjoining  proj^rietor,  he  is  guilty  of  a  trespass. 
The  paragraphs  referred  to  in  Greenleaf  all  relate  to  the  distino*- 
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tion  between  actions  of  trespass  and  case.  Bat,  in  the  same 
1xM>k,  sections  85  and  94  clearly  maintain  the  principle  aboye 
stated.  It  is  there  said  the  plaintiff  most  oome  prepared  with 
«Tidence  to  show  either  that  the  intention  was  nnlawfol  or  that 
the  defendant  was  in  fault;  for  if  the  injury  was  unayoidabla 
and  the  conduct  of  the  defendant  was  free  from  blame,  he  will 
not  be  liable.  Thus,  if  one  intend  to  do  a  lawful  act,  as  to 
assist  a  drunken  man,  or  prevent  him  going  without  help, 
and  in  so  doing  a  hurt  arise,  it  is  no  battery.  So  if  a  horse, 
by  a  sudden  fright,  runs  away  with  his  rider,  not  being  accus- 
tomed so  to  do,  and  runs  against  a  man;  or  if  a  soldier,  in  dis* 
charging  his  musket,  by  lawful  military  command,  unaToidably 
hurts  another,  it  is  no  battery;  and  in  such  cases  the  defense 
may  be  under  the  general  issue.  But  to  make  out  a  defense 
tinder  this  plea,  it  must  be  shown  that  the  defendant  was  free 
from  all  blame,  and  that  the  accident  resulted  entirely  from 
superior  agency.  Thus,  if  one  of  two  persons  fighting  uninten- 
tionally strikes  a  third;  or  if  one  uncocks  a  gun  without  elevat- 
ing the  muzzle  or  other  due  precaution,  and  it  accidentally  goes 
off  and  hurts  a  looker-on;  or  if  he  drives  a  horse  too  spirited,  or 
pulls  the  wrong  rein,  or  uses  a  defective  harness,  and  the  horse, 
taking  fright,  injures  another,  he  is  liable  for  the  battery.  But 
if  the  injury  happened  by  unavoidable  accident,  in  the  course 
of  an  amicable  wrestling  or  other  lawful  athletic  sporty  if  it  be 
not  dangerous,  it  may  be  justified.  If  it  were  in  a  boxing-match 
or  fight,  though  by  consent,  it  is  an  unjustifiable  battery,  the 
proof  of  consent  being  admissible  only  in  mitigation  of  damages. 
The  last  case  we  will  notice  on  this  bead  is  that  of  Hay  v. 
The  Cohoes  Co.,  2  N.  Y.  169  [51  Am.  Dec.  279].  The  defend- 
ants, a  corporation,  in  digging  a  canal  upon  their  own  land,  for 
purposes  authorized  by  their  charter,  found  it  necessaxy  to 
blast  recks  with  gunpowder,  and  in  doing  so,  the  fragments 
were  thrown  against  and  injured  the  plaintiff's  dwelling  upon 
lands  adjoining.  Under  these  circumstances,  it  was  held  that 
the  defendants  were  liable  for  the  injury,  although  no  negli- 
gence or  want  of  skill  in  executing  the  work  was  alleged  or 
proved.  The  case  now  under  consideration  is  not  parallel  with 
the  one  cited,  which  rather  resembles  the  case  of  Gregory  v. 
Piper,  17  Eng.  Com.  L.  266.  A  master  ordered  a  servant  to 
lay  down  a  quantity  of  rubbish  near  his  neighbor's  wall,  but 
so  that  it  might  not  touch  the  same.  The  servant  used  ordi- 
nary care  in  executing  the  orders  of  his  master,  but  some  of 
the  rubbish  naturally  ran  against  the  wall.    It  was  held  that 
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the  master  was  liable  in  trespass.  Judge  Parke,  in  deliyering 
the  opinion  of  the  cotirt,  ol)served  that  "the  defendant  must 
be  taken  to  have  contemplated  all  the  probable  consequences  of 
the  act  which  he  had  ordered  to  be  done,  and  one  of  those  prob- 
able consequences  was  that  the  rubbish  would  touch  the  plaint- 
iff's wall."  The  case  is  also  analogous  in  principle  to  that 
before  cited,  relative  to  the  aeronaut  who  ascended  in  the 
balloon.  The  scattering  of  the  fragments  of  rock  in  all  direc- 
tions, beyond  the  control  of  the  party,  was  a  natural  conse- 
quence of  the  blasting,  and  must  have  been  foreseen  as 
probable.  The  rise  of  the  wind,  in  the  case  under  considera- 
tion, was  not  a  natural  or  probable  consequence  of  setting  fire 
to  the  stubble,  and  could  not  have  been  foreseen,  though  such 
an  accident  was  possible,  and  great  fires  may  cause  the  wind 
to  rise. 

The  case  of  TurbervU  v.  Stamp^  1  Salk.  13,  was  for  negli* 
gently  keeping  fire  in  a  close,  whereby  the  plaintiff's  grass  was 
consumed.  After  verdict  for  the  plaintiff,  it  was  objected  that 
the  party  was  liable  only  by  the  custom  of  the  realm  for  fire  in 
his  house  or  curtilage,  which  are  in  his  power.  But  the  objec- 
tion was  disallowed;  for  the  fire  in  his  field  is  his  fire  as  well  as 
that  in  his  house,  and  he  made  it,  and  must  see  it  does  no 
harm,  and  answer  the  damage  if  it  does.  Every  man  must  use 
his  own  so  as  not  to  hurt  another;  but  if  a  sudden  storm  had 
risen,  which  he  could  not  stop,  it  was  matter  of  evidence,  and 
he  should  have  shown  it. 

The  custom  or  law  referred  to  in  the  above  case  was  repealed 
by  statute  of  6  Anne,  c.  31,  which  enacts  **  that  no  action  shall 
be  maintained  against  any  one  in  whose  house  or  chamber  any 
fire  shall  accidentlaly  begin." 

2.  No  question  was  raised  in  the  court  below  as  to  the  stubble 
being  set  on  fire  on  Sunday. 

The  other  judges  concurring,  the  judgment  will  be  leversed 
and  the  cause  remanded. 


Persons  Enoagbd  in  Lawful  Act  arb  not  Liablb  >or  Aocidsntal 
Injxtry  occurring  during  the  performance  of  the  act,  when  ordinary  care  and 
caution  have  been  exercised:  WiUiama  ▼.  AT.  C,  R,  B.  Co,,  65  Am.  Dec.  59. 

Damages  Caused  by  Settino  Fikb  on  One's  Land:  See  note  to  Raddijft 
▼.  Mayor  etc,  qf  Brooklyn,  53  Ain.  Dec.  370;  De  France  ▼.  Spencer^  52  Id. 
633,  and  note.  The  principal  case  was  cited  to  the  point  that  in  such  a  case 
the  question  whether  the  loss  was  the  direct  or  natural  result  of  the  negligent 
ict  ^ould  be  submitted  to  the  jury  under  proper  instructions,  in  Clemens  ▼« 
i£.  A  8U  J.  R.  R.  Co,»  63  Mo.  370. 
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Groves'  Heibs  v.  Fulsome. 

[16  MniovBi,  6«8.] 

Mabbisd  WoiCAif  HAS  No  Bight  of  Prs-emftion  when  her  hnaband  tru 
aliTe,  and  had  for  a  Taluable  consideration  sold  the  improvements  erected 
on  the  claim,  to  another,  under  whom  the  wife  claimed. 

4fABKiBD  WoMA:r  Obtaixinq  Patent  fbom  (jOVernmsnt  will  sb  Bx- 
OARDBD  AS  Trustex  of  onc  who  had  entered  the  land,  and  finding  her  in 
possession  without  any  claim  to  a  right  of  pre-emption,  had  paid  her  for 
her  improvements,  and  for  yielding  possession  to  his  vendee,  if  with  the 
money  thus  obtained  she  entered  a  claim  of  pre-emption,  and  obtained 
the  patent. 

OvK  Obtaining  Patent  to  Land  bt  Fraud  towards  another,  or  who  affects 
himself  with  a  trust,  holds  the  title  thus  acquired  for  the  benefit  of 
those  who  have  been  injured  by  his  conduct. 

FRAITD0  AND  TRUSTS   ARE  NOT  WiTHIN  STATUTE  OF  FRAUDS. 

BvtDBNCB  Offered  in  Support  of  Allegations  in  Bill  should  be  Bb- 
CEIVED,  where  it  tends  to  prove  the  case  made  out  in  the  bill,  and  the 
bill  contains  equity. 

Appeal  from  the  Crawford  circuit  court.  The  opinion  states 
the  case. 

Johnson,  for  the  appellants. 

Frissell,  contra. 

By  Court,  Scott,  J.  This  was  a  suit  in  chancery,  begun  by 
Ezekiel  Oroves  (who,  dying,  was  replaced  by  his  heirs),  against 
Jesse  Fulsome,  John  Propste,  and  others.  The  bill  states  that 
in  May,  1836,  E.  Groves  entered  the  tract  of  land  which  is  the 
subject  of  this  controversy,  containing  eighty  acres,  at  the  land 
office  in  the  Jackson  district.  In  February,  1837,  Groves  agreed 
to  convey  the  land  to  E.  Wilson,  and  bound  himself  in  a  penalty 
to  make  a  title  on  or  before  March  1,  1840.  At  the  date  of  this 
agreement,  Susannah  Fulsome  lived  on  the  land,  which  had 
some  improvements  upon  it.  Groves  and  Wilson,  wishing  to 
avoid  difficulties,  and  being  unwilling  to  take  the  land  without 
paying  for  the  improvements,  proposed  to  Mrs.  Fulsome  to  give 
her  fifty  dollars  for  her  improvements,  or  the  sum  at  which  they 
should  be  valued  by  two  disinterested  men.  She  preferred  the 
first  branch  of  the  proposition,  received  the  sum  offered,  and 
voluntarily  yielded  possession  to  Wilson.  During  the  latter 
part  of  the  year  1837,  Mrs.  Fulsome  made  application  to  prove 
a  right  of  pre-emption  to  the  land,  and  Groves  was  notified  to 
attend,  which  he  accordingly  did,  but  the  matter  was  postponed 
indefinitely,  and  afterwards,  in  February,  1838,  without  any 
notice  to  him,  Mrs.  Fulsome  was  permitted  to  enter  the  land. 
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under  Che  claim  of  a  right  of  pre-emption,  and  obtained  a  patent 
for  the  same.  Upon  this,  in  1843,  the  administrator  of  Wilson, 
who  had  in  the  mean  time  died,  began  a  suit  against  Groves,  on 
his  bond  for  a  title,  and  recovered  the  purchase  money  with  in- 
terest. In  February,  1838,  Airs.  Fulsome  conveyed  the  land  to 
John  Propste,  her  brother,  and  in  1847  Propste  conveyed  it  to 
Jesse  Fulsome,  a  son  of  Mrs.  Fulsome.  In  1848,  Mrs.  FulsoniB 
died,  leaving  three  children,  Jesse,  Malinda,  and  Jane.  The 
bill  states  that  Propste  was  fully  apprised  of  the  conduct  of  his 
sister,  and  guided  her  by  his  counsel,  and  assisted  her  with  his 
means;  and  that,  at  the  time  of  the  conveyance  to  Jesse  Ful- 
some, he  had  full  knowledge  of  all  the  circumstances  under 
which  his  mother's  titie  was  obtained.  Fulsome  and  Propste 
relied  on  the  statute  of  frauds,  and  in  their  answers  deny  all 
notice,  and  insist  that  they  were  purchasers  for  a  valuable  con* 
sideration. 

On  the  trial,  the  evidence  of  several  witnesses  was  offered  in 
support  of  the  allegaticms  of  the  bill;  also,  that  E.  Fulsome, 
the  husband  of  Mrs.  Fulsome,  went  to  the  south  in  1835,  with 
horses,  and  has  never  returned.  Before  his  departure,  he 
pledged  the  tract  of  land  in  dispute  to  James  Benton,  who 
afterwards  sold  it  at  public  sale  about  the  time  it  was  entered  by 
Oroves,  with  an  imderstanding  that,  if  he  had  entered  it,  the 
contract  should  be  rescinded;  that  Mrs.  Fulsome  was  apprised 
of  the  sale,  and  was  asked  if  she  had  any  right  of  pre-emption  to 
the  land.  She  answered  that  she  had  not,  that  her  husband 
had  sold  his  improvements  to  Benton,  and  that  she  was  per- 
mitted to  live  on  the  place  by  his  kindness  and  indulgence. 
Evidence  was  also  offered  tending  to  show  in  Propste  a  knowl- 
edge of  the  circumstances  of  this  transaction,  all  of  which  was 
excluded,  to  which  an  exception  was  taken.  There  was  a  decree 
dismissing  the  bill,  and  the  complainants  appealed  to  thiscourk 

1.  It  does  not  appear  from  anything  in  the  cause  under 
what  law  of  congress  Mrs.  Fulsome  claimed  the  right  of  pre- 
emption, which  she  was  permitted  to  prove  up  in  the  month  of 
February,  1838.  The  assertion  in  one  of  the  answers,  that  she 
was  entitled  under  an  act  passed  in  1820,  is  evidently  a  gross 
error.  It  must  have  been  imder  the  act  of  May  29^  1830,  ox 
some  of  the  acts  supplementaxy  thereto.  If  under  any  of  these 
enactments,  her  right  had  no  foundation  in  law,  and  an  act  of 
great  injustice  was  done  to  Oroves,  who  had  previously  entered 
the  land,  by  Mrs.  Fulsome,  in  entering  the  same  imder  the 
claim  of  a  right  of  pre-emption.     The  provision  of  the  law  of 
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•congress,  prohibiting  a  sale  of  the  right  of  pre-emption,  had  no 
application  to  this  case. 

2.  Mrs.  Fulsome  had  no  right  of  pre-emption.  She  was  not 
the  head  of  a  family,  as  her  husband  was  alive,  and  had,  for  a 
valuable  consideration,  sold  the  improvements  to  another,  un- 
4ler  whom  she  claimed,  as  she  admitted.  From  the  evidence  in 
the  case  it  is  clear  that  the  entry  of  Oroves  was  lawful,  as  no 
light  of  pre-emption  existed  at  the  time  it  was  made.  But  if 
the  law  was  violated.  Groves  had  no  hand  in  it.  The  improve- 
ments were  purchased  by  Benton  from  Fulsome,  and  Groves 
does  not  claim  under  Benton.  Groves,  then,  finding  Mrs.  Ful- 
some in  possession,  without  any  claim  to  a  right  of  pre-emption, 
gave  her  fifty  dollars  to  yield  to  his  vendee  that  possession. 
With  the  money  thus  obtained  she  entered  the  land,  the  posses* 
fiion  of  which  she  had  voluntarily  given  up,  under  the  color  of 
a  pre-emption,  to  which  she  declared  she  had  no  right.  We 
<9in  not  but  regard  this  conduct  on  her  part  as  a  fraud  on 
Oroves,  and  the  right  she  acquired  by  such  means  must  be 
clothed  with  a  trust  for  the  benefit  of  Groves. 

3.  While  we  are  aware  that  we  can  not  interfere  with  the 
primary  disposition  of  the  soil  by  the  general  government,  yet 
our  courts  must  not  permit  citizens  of  this  state,  owing  obe- 
dience and  subjection  to  her  laws,  imder  the  protection  of  this 
principle,  to  trample  under  foot  the  laws  securing  the  observ- 
ance of  good  faith  in  the  transactions  between  man  and  man. 
Hence  our  courts  have  held  that,  although  one  may  obtain  from 
the  United  States  the  legal  title  to  a  tract  of  land,  yet  if  in  so 
doing  he  is  guilty  of  a  fraud  towards  another,  or  affects  himself 
with  a  trust,  he  shall  hold  the  title  thus  acquired  for  the  benefit 
of  those  who  have  been  injured  by  his  conduct:  Stephenson  v. 
Smithy  7  Mo.  610.  In  yielding  her  possession  to  Groves'  vendee 
for  a  valuable  consideration,  Mrs.  Fulsome  impliedly  undertook 
not  to  interfere  with  his  rights.  It  is  a  fraud  for  a  settler  on 
the  public  lands  to  sell  his  improvements  and  with  the  money 
go  and  enter  from  his  vendee  the  very  land  which  he  had  been 
paid  to  yield  up.  It  is  not  acting  in  good  faith  towards  him 
from  whom  the  purchase  money  was  received.  It  is  true  the 
purchaser  ought  to  have  known  that  the  land  might  have  been 
taken  from  him  at  any  time,  but  he  could  not  expect  such  con« 
duct  from  him  to  whom  he  had  paid  a  valuable  consideration 
for  the  right  of  occupancy.  It  is  better  that  the  sale  of  a  tract 
of  land  should  be  delayed  a  little  while  than  that  such  frauds 
should  be  tolerated.     The  present  case  is  stronger  than  any  of 
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those  supposed.  Groves  had  entered  his  land,  and  to  avoii 
difSculties  and  the  imputation  of  acting  harshly  in  depriving 
another  of  her  improvement  without  compensation,  ho  paid  for 
it.  The  occupant  afterwards,  with  this  very  money,  enters  the 
same  land  under  color  of  a  pre-emption,  to  which  she  hod  no 
claim  in  law.  Under  such  circumstances,  she  must  be  regarded 
as  a  trustee  for  the  benefit  of  Groves. 

4.  It  is  obvious  that  the  statute  of  frauds  has  no  application 
m  this  cause.  That  statute  has  never  been  perverted  to  the 
protection  of  fraud.  It  is  well  settled  that  frauds  and  trusts 
are  not  within  the  provisions  of  the  statute. 

Groves  can  only  have  a  decree  on  the  payment  of  the  purchase 
money  advanced  by  Mrs.  Fulsome,  as  it  is  presumed  that  he  has 
or  may  withdraw  from  the  land  office  the  money  he  paid  when 
he  entered  the  land. 

5.  The  court  rejected  all  the  evidence  offered  by  the  com- 
plainants. Such  a  course  is  rather  unusual.  The  evidence 
certainly  tended  to  prove  the  case  made  out  in  the  bill,  and  so 
long  as  the  bill  was  regarded  as  containing  equity,  the  evidence 
offered  in  support  of  its  allegations  should  have  been  received. 
From  the  course  of  the  proceeding  it  would  appear  that  a  de- 
murrer should  have  been  filed  to  the  bill.  To  let  the  bill  stand, 
and  yet  to  refuse  any  evidence  to  maintain  it,  seems  rather  on 
incongruity.  The  complainant,  after  the  rejection  of  all  his 
evidence,  was  under  no  obligation  to  go  further,  and  offer  proof 
of  the  fraud  in  Jesse  Fulsome. 

The  other  judges  concurring,  the  decree  will  be  reversed  and 
the  cause  remanded. 


Patemteb  of  Land  Ck>NBij>KBXD  Trubtsx,  when:  See  Lewii  ▼.  Lewii,  43 
Am.  Deo.  540,  and  note. 

Tbustb  and  Frauds  are  not   within  Statute  op  Frauds.    The  lan- 
guage of  the  principal  case  on  this  point  was  quoted  in  Jkanschroeder  v.  Thrag 
51  Mo.  103,  with  approvaL    Trusts  in  personalty  are  not  within  the  statute 
of  frauds:  Kimball  v.  MorUm,  43  Am.  Dec.  621,  and  note. 

Thk  principal  case  was  cited  in  Peacock  v.  Nelaouy  50  Mo.  261,  on  the 
point  that  one  obtaining  a  conveyance  of  lands  merely  to  act  as  agent  for  the 
■ale  of  them  could  not  hold  them  for  himself,  and  if  he  attempted  to  do  so  a 
tmst  grew  up  in  favor  of  the  grantor  by  implication,  which  equity  woiil<l 
sompel  hii«  to  execute. 
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Reotob  v.  Waugh. 

[17  HiSMUBi,  18.] 

BnnDT  BT  AvoBNT  Wak&antt  never  had  any  practical  existence  in  the 
United  States. 

Common  Law  Implied  No  Warranty  when  Partition  was  Made  be- 
tween joint  tenants  and  tenants  in  commoD. 

Duration  of  Warranty  is  Co-extensi\t6  Only  with  Estate  to  which 
it  is  annexed;  and  on  a  conveyance  of  an  estate  for  life  with  warranty^ 
the  warranty  becomes  extinct  on  the  death  of  the  grantee. 

Doctrine  that  Outstanding  Title  Bought  in  by  One  Tenant  in  Com- 
mon Inures  to  Benefit  of  his  co-tenants  is  one  of  equitable  cognisance^ 
and  courts  of  equity  apply  it  so  as  to  do  justice  among  the  tenants. 

Word  "  Heirs  **  in  Deed  is  Necessary  to  Create  Estate  in  Fee  Simple. 

Conveyances  between  Tenants  in  Common  must  Contain  Words  or 
Perpetuity  to  pass  a  fee,  as  one  tenant  in  common  can  not  convey  to 
another  in  any  other  way,  or  by  a  conveyance  whoee  operation  is  differ- 
ent from  those  used  by  feoffors  between  whom  no  such  reUtionship  exists; 
and  if  no  words  of  perpetuity  are  used  an  estate  for  life  merely  passes. 

On  Conveyance  between  Co-tenants  with  Warranty,  the  warranty  con- 
tinues during  the  life  of  the  grantee  only  if  the  deed  contained  no  word 
of  perpetuity;  and  if  the  title  of  the  co-tenants  proves  to  be  bad,  and 
subsequent  to  the  conveyance  the  co-tenants  making  it  obtain  title  to 
the  land,  this  title  will  not,  by  virtue  of  the  warranty,  inure  to  the  ben- 
efit of  the  grantee's  heirs. 

Ebbob  to  the  Marion  circuit  conrt.    The  opinion  states  the 


Olover  and  Campbell,  and  Buckner,  for  the  plaintiffs  in  error. 

Abiel  Leonard,  Richmond  and  Lakenan,  contra. 

By  Conrt,  Scott,  J.  This  was  an  action  of  ejectment,  begun 
in  March,  1848,  to  recover  possession  of  a  lot  of  ground  in  the 
ciiy  of  Hannibal,  in  this  state.  The  plaintiffs  in  error,  who 
were  also  plaintiffs  below,  based  their  right  of  recovery  upon  the 
following  deed:  "This  list  and  instrument  of  writing  is  to 
make  known  to  all  whom  it  may  concern,  that,  after  the  sales  of 
lots  in  the  town  of  Hannibal  (of  a  part  thirty-two  squares, 
which  were  laid  off),  the  sales  of  which  have  been  examined  by 
each  of  the  proprietors,  this  day  an  equal  division  of  the  remain- 
ing unsold  lots  of  said  thirty-two  squares  or  blocks  was  equally 
made,  according  to  the  different  interests  in  said  town  property , 
and  we,  the  said  proprietors,  do  hereby  relinquish  to  Stephen 
Bector  (one  of  the  proprietors),  the  lots  marked  and  numbered 
in  the  columns  to  the  left  [here  follows  a  list  of  the  lots  con- 
veyed by  the  deed,  including  lot  No.  7,  in  block  No.  31,  the  lot 
in  controversy],  each  lot  to  be  sixty-five  and  a  half  feet  front» 
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by  one  hundred  and  forty-two  feet  back.  To  have  and  to  hold 
the  same  forever,  and  we  furthermore  warrant  and  defend  said 
lots  against  the  claim  or  claims  of  all  and  every  person  whatso- 
ever. Should  there  be  surveyed  out  at  any  future  time  more 
lots  in  the  town  tract  (first  located  by  Thompson  Bird,  Elias 
Sector,  Thomas  C.  Rector,  and  Laban  Glasscock),  the  same  will 
rest  as  an  undivided  property  belonging  to  the  present  propri- 
etors. In  testimony  whereof,  and  of  the  whole  of  the  foregoing 
agreement,  we,  the  proprietors  of  Hannibal,  have  hereunto  set 
our  hands  and  seals  the  day  and  date  above  written.  R. 
Gentry  [seal],  Thos.  O.  Rector  [seal],  Wm.  Y.  Rector  [seal], 
Stephen  Rector  [seal],  M.  D.  Bates  [seal],  for  Th'n  Bird.'' 

^niis  deed  was  acknowledged  by  the  parties,  in  St.  Louis 
county,  before  a  justice  of  the  peace,  on  the  seventeenth  of 
April,  1819,  but  was  never  recorded.  In  columns  on  the  left- 
hand  margin  of  the  paper  on  which  the  deed  was  written  there 
was  a  list  containing  a  description  of  the  lots  by  number,  and 
the  various  blocks  in  which  they  were  situated.  The  plaintifis 
were  the  widow  and  child  of  Stephen  Rector,  named  in  the  fore- 
going deed  as  the  grantee.  The  lot  in  controversy  is  parcel  of 
a  tract  of  land  owned  by  Abram  Bird,  sen.,  who  authorized  his 
son,  Thompson  Bird,  by  power  of  attorney,  to  dispose  of  it.  A 
patent  for  the  tract  of  land  containing  640  acres  was  issued  to 
A.  Bird,  in  1824.  He  died  in  1821,  leaving  a  ^e  and  five  chil* 
dren,  of  whom  Thompson  Bird  was  one.  Under  his  power  of 
attorney,  Thompson  Bird  conveyed  one  half  the  tract  of  land 
to  Elias  Rector,  and  one  eighth  to  M.  D.  Bates.  Elias  Rector 
afterwards  conveyed  his  interest  to  the  above-named  persons,  R. 
Gentry,  Thomas  C.  Rector,  William  Y.  Rector,  and  Stephen 
Rector.  Under  the  direction  of  these  last-named  individuals 
and  Thompson  Bird,  M.  D.  Bates  laid  off  the  town  of  Hanni- 
bal, and  the  proprietors  made  a  public  sale  of  lots  in  1819,  and 
afterwards,  in  the  same  year,  a  division  of  the  remaining  lota 
took  place  among  the  proprietors,  who  executed  mutual  deeds 
of  partition  with  covenants  of  warranty.  The  deed  above  recited 
is  one  of  the  several  deeds  which  were  executed  in  constmima- 
tion  of  the  agreement  among  the  several  proprietors.  It  was 
afterwards  discovered  that  the  power  of  attorney,  under  which 
Thompson  Bird  acted,  was  defective,  and  the  representatives  of 
Elias  Rector,  in  a  suit,  recovered  back  the  purchase  money  fof 
the  land  which  Bird  had  conveyed  to  him,  and  which  he  had 
conveyed  to  the  above-named  proprietors,  R.  Gentry,  T.  C.  Rec- 
tor, William  Y.  Rector,  and  Stephen  Rector.    The  title  undei 
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which  the  town  was  laid  off  and  the  partition  among  the  propri- 
etors was  made  thus  having  failed,  Thompson  Bird,  M.  D.  Bates, 
and  William  Y.  Bector  subsequently  acquired  a  new  title  to 
the  land  on  which  the  town  was  laid  off;  and  this  suit  is 
brought  on  the  warmniy  contained  in  the  deed  above  recited  to 
Stephen  Bector,  on  the  ground  that  the  subsequenilj  acquired 
title  passed  by  estoppel  to  Stephen  Bector  and  those  claiming 
under  him,  as  against  Thompson  Bird,  M.  D.  Bates,  and  W.  Y* 
Bector,  and  those  claiming  under  them. 

On  the  case  made,  the  court  below  instructed  the  jury  that 
the  plaintiffs  were  not  entitled  to  recover. 

It  was  contended  for  the  plaintiffs  that  those  claiming  under 
Bird,  Bates,  and  W.  Y.  Bector  are  estopped,  by  the  warranty 
contained  in  their  deed  of  partition  to  Stephen  Bector,  from 
denying  the  right  to  the  premises  in  controversy  of  Stephen 
Bector  and  those  claiming  under  him,  and  that  the  title  subse- 
quently acquired  by  Bird,  Bates,  and  W.  Y.  Bector  inured,  by 
virtue  of  the  warraniy,  to  Stephen  Bector,  and  his  heirs  and 
assigns,  or  that  the  Mttoppel  created  by  the  warranty  ox)erated 
to  pass  the  after-acquired  estate,  and  vrill  therefore  sustain  an 
ejectment. 

For  the  defendant,  it  was  maintained  that  the  personal  cove- 
nant of  warranty  used  in  our  system  of  conveyancing  is  not  iden- 
tical vnth  the  vnirranty  real  of  the  common  law,  the  one  being 
essentially  different  from  the  other;  that  if,  however,  the  per- 
sonal coTenant  is  to  be  considered  identical  in  its  operation 
vnth  the  real  warranty  of  the  ancient  law,  yet  the  effect  of  pass- 
ing an  after-acquired  estate,  in  all  cases,  was  never  imputed  by 
that  law  to  the  real  warranty;  that  the  effect  of  a  real  warranty 
was  to  oblige  the  warrantor  to  defend  the  estate  to  which  it 
was  annexed,  and  vras  used  either  for  defense  or  redress:  for 
defense  by  way  of  rebutter  or  estoppel  against  the  grantor^ 
and  for  redress  by  way  of  voucher  or  warrarUia  chartoB,  when 
the  warrantee  was  sued  for  the  land  warranted;  that  to  make  a 
warranty  operate  by  way  of  rebutter,  or  to  constitute  a  bar,  the 
estate  to  be  barred  must  have  been  divested  or  turned  to  a  right 
at  the  time  or  before  the  warranty  was  made,  and  must  have 
been  a  continuing  estate  at  the  time  it  claimed  the  protection 
of  the  warranty. 

1.  It  is  the  received  opinion  of  the  profession  that  the  rem- 
edy by  the  ancient  warranty  never  had  any  practical  existence 
in  the  United  States.  Chancellor  Kent  says  that  the  ancient 
remedy  on  the  warranty  is  inadequate  and  inexpedient,  and  has 


854  Rectob  t;.  Wauqh. 

become  entirely  obsolete:  4  Kent's  Com.  472.  The  prindples 
maintained  by  the  plaintiffs  prevail  in  many  states  where  modes 
of  alienation  exist  similar  to  our  own,  and  although  they  may 
not  harmonize  with  some  rules  of  the  ancient  common  law, 
whose  utility  and  importance  are  not  so  readily  perceived  as 
formerly,  yet  they  seem  now  supported  by  too  great  weight  of 
authority,  and  have  too  long  prevailed,  to  be  disregarded  with 
safety  to  titles.  No  question  of  this  kind  has  arisen  in  our 
courts  independent  of  our  statute,  and  it  has  been  suggested 
that  we  are  at  liberly  to  take  a  course  that  will  harmonize  with 
the  ancient  law.  Although  the  question  may  not  have  arisen 
here,  yet  we  know  that  the  profession  in  this  state  is  mostly 
composed  of  those  who  have  been  educated  in  other  states,  and 
in  the  absence  of  opposing  statutes,  they  have  naturally  enough 
conceived  that  our  courts  would  take  the  law  as  it  is  understood 
in  our  sister  states.  This  consideration  should  restrain  us 
from  entering  on  any  new  course  in  relation  to  this  subject. 
The  strong  views  presented  by  the  counsel  for  the  defendant 
are  supported  by  a  great  weight  of  authority,  but  the  reason- 
ing on  which  they  are  founded  has  been  insensibly  undermined, 
and  principles  which  stood  out  in  bold  relief  when  the  feudal 
policy  was  the  idol  of  the  law  have  gradually  lost  their  force. 
Our  statute  allowing  the  conveyance  of  lands  whilst  in  the  ad- 
verse possession  of  another  has  overturned  many  of  the  rules 
of  the  ancient  law  of  alienations:  Smith  L.  0.,  with  Am.  notes, 
459-463;  Pike  v.  Galvin,  29  Me.  183.  As  the  opinion  of  the 
court  will  turn  on  another  point  in  the  case,  without  going  into 
an  examination  of  the  authorities  in  support  of  the  views  ad- 
vanced by  the  plaintiffs  to  sustain  their  action  on  the  estoppel 
created  by  the  warranty  in  the  deed  of  partition,  we  will  pro- 
ceed to  state  the  grounds  on  which  our  judgment  is  based. 

2.  It  can  not  escape  observation  that  the  doctrine  of  estop- 
pel, as  applied  in  this  case,  is  very  harsh  in  its  operation.  A 
number  of  proprietors  of  a  town,  supposing  that  they  have  a 
title  to  the  land  on  which  the  town  is  laid  off,  make  an  equal 
partition  of  the  lots  amongst  themselves,  and  mutually  convey 
with  warranty.  The  entire  title  to  the  land  which  is  the  sub- 
ject of  partition  afterwards  fails.  If  the  matter  ended  here,  it 
would  not  be  maintained  that  any  one  of  the  proprietors  had  a 
<»use  of  action  against  the  others,  as  what  he  recovered  on  his 
warranty  he  in  turn  would  be  compelled  to  refund  to  him 
from  whom  he  had  recovered  on  the  warranty  he  had  given. 
The  different  warranties  would  compensate  each  other,  and  it 
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would  be  uselefls  to  sue,  as  each  jMurty  in  the  end  would  be  in 
the  situation  in  which  he  was  before  suit  was  brought.  The 
parties  would  be  all  even,  and  there  would  be  no  obligation,  in 
law  or  morality,  resting  on  one  to  indemnify  another.  After 
the  failure  of  Ihe  first  title,  one  or  more  of  the  proprietors  ae- 
quirea  new  and  distinct  title  to  the  land  on  which  the  town  was 
laid  off,  and  a  former  proprietor,  who  has  neither  contributed 
nor  offered  to  contribute  anything  towards  the  acquisition  of 
the  new  title,  lays  claim  to  all  the  lots  conveyed  to  him  by  the 
deed  of  partition.  The  common  law  implied  no  warranty  when 
partition  was  made  between  joint  tenants  and  teaants  in  com- 
mon. Indeed,  by  the  common  law,  partition  was  not  compel- 
lable among  them.  The  warranty  was  only  implied  on  partition 
among  coparceners,  and  only  extended  to  the  land  which  was 
the  subject  of  the  partition.  The  doctrine  which  makes  an  out- 
standing title,  bought  in  by  one  joint  tenant  or  tenant  in  com- 
mon, inure  to  the  benefit  of  his  co-tenants,  it  seems,  is  one  of 
equitable  cognizance,  and  courts  of  equity  would  mold  and 
apply  it  so  as  to  do  justice  among  the  tenants:  Van  Home  t. 
Fcmda,  5  Johns.  Ch.  388. 

The  fact  that  Waugh  appears  on  the  record  as  a  trespasser 
does  not  affect  the  merits  of  this  question.  This  suit  is  main- 
tained and  defended  with  a  view  to  settle  the  rights  of  the  differ- 
ent claimants  to  the  lot  in  controversy,  and  he  must  be  regarded 
as  the  representative  of  those  who  purchased  the  new  tiUe,  and 
a  decision  against  him  in  the  case  as  presented  will  bar  their 
rights.  Nor  do  we  consider  it  as  affected  by  the  fact  that  Bates 
and  Birds  in  their  subsequent  conveyances,  indemnified  them- 
selves against  the  claim  of  those  with  whom  they  had  formerly 
made  partition.  The  principle  on  which  the  action  is  sought  to 
be  maintained  is  unaffected  by  these  circumstances,  is  one  of 
dry  and  technical  law,  and  when  applied  to  the  facts  of  this  case 
has  nothing  to  commend  it.  We  feel  no  reluctance  in  answering 
a  technical  action  with  a  technical  objection. 

8.  In  the  deed  on  which  this  action  is  founded,  there  are  no 
words  of  perpetuity  used  in  conveying  the  estate  to  Stephen 
Hector.  According  to  the  law  in  force  at  that  day,  the  words 
employed  only  conveyed  a  life  estate,  and  the  duration  of  the 
warranty  is  only  co-extensive  with  the  estate  to  which  it  was 
annexed.  The  warranty,  then,  was  extinct  on  the  death  of 
Stephen  Hector.  In  4  Kent's  Com.  5,  it  is  said  the  word  '  'heirs  " 
is  necessary  at  common  law  to  create  by  deed  an  estate  in  fee 
simple.    Further  on  he  says  that  this  rule  does  not  apply  to  a 
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partition  between  joint  tenants,  coparceneis,  and  tenants  in 
common,  nor  to  releases  of  right  to  land,  by  way  of  discharg- 
ing or  passing  the  right,  by  one  joint  tenant  or  coparcener  to 
another.    In  taking  a  distinct  interest  in  this  separate  parcel  of 
the  land,  the  releasee  takes  the  like  estate  in  quantity,  which  he 
had  before  in  common.    This  is  a  question  in  which  the  matter 
of  intent  has  nothing  to  do.    The  law  has  appropriated  a  certain 
word  by  which  an  estate  in  fee  simple  can  only  be  created  by 
deed.    If  that  word  is  omitted,  however  clear  and  manifest  the 
intent  may  be,  an  estate  in  fee  will  not  pass.    It  is  conceded 
that  as  between  joint  tenants  and  coparceners,  a  fee  may  pasa 
by  a  release  without  the  word '  *  heirs,"  but  it  is  apprehended  that 
one  tenant  in  common  can  not  release  to  another.    A  deed  in* 
tended  as  a  release  between  tenants  in  common,  although  it  can 
not  have  that  effect,  may  yet  operate  as  some  other  kind  of  con- 
veyance; but  to  make  it  effectual  as  such  to  pass  a  fee,  proper 
words  of  limitation  must  be  employed.    Cruise  says  one  tenant 
in  common  can  not  release  to  his  companion,  because  they  have 
distinct  freeholds,  but  they  must  pass  their  estates  by  feoffinent: 
4  Cru.,  tit.  82,  c.  6,  sec.  26.    So  he  says  if  one  coparcener  or 
joint  tenant  releases  all  his  right  to  another,  it  will  pass  a  fee 
without  the  word  ^'heirs:*'  Id.,  c.  21,  sec.  7.  Lomaz  says  that  par- 
tition between  tenants  in  common,  who  having  several  and  dis* 
tinct  freeholds  might  have  conveyed  to  each  other  by  feofi&nent^ 
might,  at  common  law,  have  been  effected  by  livery  of  seisin. 
The  adjustment  between  them  in  severalty  of  the  estate,  derived 
to  them  in  common  by  distinct  tities,  could  only  be  effectuated 
by  a  conveyance,  accompanied  by  that  notoriety  indispensable 
to  all  conveyances  at  common  law:  2  Lomax  Dig.  96.    So  again, 
one  tenant  in  common  can  not  release  to  his  companion,  because 
they  have  distinct  freeholds;  but  they  must  pass  their  estates  by 
feoffment:  Id.  98.     Preston  on  Abstracts  says,  when  several 
persons  are  tenants  in  common,  the  title  to  each  share  is  to  be 
carried  on  precisely  in  the  same  manner  as  if  the  title  to  that 
share  was  a  title  to  a  distinct  farm:  3  Pres.  Abs.  48.    Hilliard 
says  joint  tenants  and  coparceners  may  release  to  each  other.    In 
a  release  of  this  kind,  a  fee  will  pass  without  words  of  limitation. 
The  releasee  is  deemed  in  law  to  hold,  not  by  the  release,  but  by 
the  original  limitation  to  all  the  parties.     The  release  is  not  an 
alienation,  but  a  mere  discharge  of  the  claims  of  one  to  the  other. 
Hence  a  fee  arises  out  of  the  original  conveyance.     Tenants  in 
common,  having  distinct  freeholds,  can  not  release  to  each  other: 
2  Id.  800,  801.    Bacon  says,  if  there  be  two  joints  tenants 
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and  one  rdeafie  to  the  other,  this  passeth  a  fee  without  the  word 
''heirs/*  because  it  refers  to  the  whole  fee,  which  thej  jointly 
took  and  are  possessed  of  by  force  of  the  first  conveyance.  Bat 
tenants  in  common  can  not  release  to  each  other,  for  a  release 
supposeth  the  party  to  have  the  thing  in  demand;  but  tenants  in 
common  have  several  distinct  freeholds,  which  they  can  not 
transfer  otherwise  than  as  persons  who  are  sole  seised:  4  Bac. 
Abr.  455.  The  books  may  be  traced  to  the  earliest  periods,  and 
it  wiU  be  found  that  no  author  has  maintained  that  one  tenant 
in  common  can  convey  to  another  in  any  other  way  or  by  a 
conveyance  whose  operation  is  di£Eerent  from  those  used  by 
feoffors,  between  whom  no  such  relationship  exists.  It  follows 
from  this,  that  however  conveyances  between  tenants  in  common 
may  operate,  and  they  can  not  operate  by  way  of  release,  they 
must  contain  words  of  perpetuity  to  pass  a  fee. 

Other  exceptions  were  taken  to  the  deed  on  which  the  plaintiffs 
rely  for  a  recovery,  but  it  is  not  deemed  necessary  to  give  any 
opinion  respecting  them,  as  the  judgment  will  be  afiirmed  for 
the  reason  already  given.    The  other  judges  concur. 


Ajtsr-acquxbid  Title  Passes  bt  Ck)NVETANCE  with  Wabkamtt,  wbes 
AND  WHXN  HOT:  See  Partridge  v.  PcUten,  54  Am.  Deo.  633,  and  note. 

COVXITAIIT    OF  WaRBANTT    IV    INSTRUMENT    OF    CoNVITANOB  Vom    FOB 

WoBDB  OF  Grant,  Effect  of:  See  Brown  v.  MaiUiert  53  Am.  Dec.  223. 

Implied  Warranty  Arising  on  Partition:  See  Sawyer$  v.  Caior,  47 
Am.  Dec.  COS,  and  note;  aee  also  note  to  Crouch  v.  Fowle,  32  Id.  355. 

Amgiskt  Covenant  of  Warranty  is  Obsolete:  See  Iioa$  t.  Turner,  44 
Am.  Dec.  531,  and  note. 

Technical  Wobdb  in  Dbed»  Necessity  of:  See  note  to  Davenport  ▼. 
Wynnej  44  Am.  Dec  73;  Oambril  v.  Doe  d.  Bose^  Id.  760;  Brown  y.  Manier, 
63  Id.  223;  LeUemdor/er  y.  Delphi/,  55  Id.  137. 


Dbapeb  v.  Bbtson. 

[17  MniOTJSZ.  71.] 
POBCHASEB  lat   BSEBSWt^S  SaLE  IS    NOT  AfFECTEO  BT  AjTT  EbBOR    OR  I^ 

BBorLABirr  in  the  judgment  or  other  proceedings,  nnlest  it  is  of  a  char- 
acter to  render  the  whole  proceeding  a  nullity. 
Objection  that  Sxbyicb  of  Scibb  Facias  to  Ebvivb  Judgmxnt  was 
Void,  because,  kistead  of  having  a  sheriff's  return  of  serYioe  «pon  It^  it 
had  an  acknowledgment  signed  by  the  administrator,  that  it  was  per- 
sonally served  upon  him,  and  that  consequently  the  judgment  was  a 
nullity,  can  not  be  made  so  as  to  defeat  an  aotion  of  ^eotment  brooghl 
hj  a  pQFohaser  on  execution  under  the  judgment. 
Ah.  Sao.  Vol.  LVXI— 17 
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Failctre  of  Shebitf  to  Give  Koncx  Reqvibkd  bt  Statutk  or  Sals 
does  not  affect  the  title  of  a  bona  Jide  parchaeer,  as  the  purchaser  is  not 
affected  by  any  irregularities  in  the  sheriff's  prooeedings  in  making  a 
sale  under  execntioD,  unless  he  has  participated  in  occasioning  it|  or 
there  has  been  some  departure  from  the  law  for  some  fraudulent  pur* 
pose. 

Statutb  Fixes  Datx  of  Deed,  and  not  the  date  of  its  acknowledgment^ 
as  the  commencement  of  the  three  months  within  which  it  is  to  be 
recorded. 

SOBSEQITENT    GbANTEE  CAN  NOT  DISPUTE  PrIOB  GbaNTEB'S  DxED  FOB  HIS 

Failure  to  Record  it  within  the  time  prescribed  by  statute,  where  his 
own  deed  has  not  been  recorded  within  the  statutory  time;  and  the  prior 
purchaser  takes  the  better  title  if  his  deed  is  first  recorded. 

Certificate  of  Ackmowledomsnt  is  of  No  Valub  as  to  Fact  Stated  in 
it  if  the  law  did  not  intrust  the  officer  to  certify  to  this  fact 

Unrecorded  Deed  Prevails  in  Law  over  Title  of  Subsbquxnt  Pub» 
chaser  with  notice  of  the  deed. 

EjEcraiENT.     The  opinion  states  the  case. 

A,  H,  Buchner,  for  the  plaintiff  in  error. 

Broadhe€id,  Glover^  and  CampbeU^  contra 

Bj  Court,  Gamble,  J.  In  this  case,  the  plaintiffii  below 
(Drapers)  rely  upon  two  titles  for  undivided  portions  of  the 
premises  for  which  this  action  of  ejectment  was  brought.  Shaw 
and  Caldwell  were  originally  joint  owners  of  the  lot,  and  the 
plaintiffs  claim  through  Block,  who,  it  is  alleged,  obtained  the 
title  of  Shaw  by  a  purchase  at  sheriff's  sale  in  December,  1823, 
and  the  title  of  Caldwell  by  a  purchase  at  coroner's  sale  in 
April,  1824.  It  is  seen  by  the  statement  that  the  defendants, 
Bryson  and  others,  claim  under  a  deed  made  by  Caldwell  for 
himself,  and  as  attorney  for  the  heirs  of  Shaw,  on  the  fourteenth 
of  May,  1821,  acknowledged  July  16th  of  that  year,  but  not  re- 
corded until  the  third  of  August,  1824.  The  sheriff's  deed  to 
Block  for  Shaw's  interest  is  dated  December  10,  1823,  and  is 
acknowledged  and  recorded  on  the  next  day.  The  coroner  s 
deed  to  Block  for  Caldwell's  interest  is  dated  May  14, 1824,  and 
is  acknowledged  and  recorded  on  the  tenth  of  August  following. 
These  two  last  deeds  were  executed  between  the  date  of  the  deed 
to  Bxyson,  in  1821,  and  its  record,  on  the  third  of  August,  1824; 
but  the  coroner's  deed  to  Block  was  recorded  August  10th, 
being  seven  days  after  the  record  of  Bryson's  deed.  It  will  be 
seen  by  referring  to  the  instruction  given  by  the  court,  on  the 
request  of  the  defendant  (which  is  called  the  third  instruction, 
although  it  is  the  first  in  the  series  asked),  that  the  title  claimed 
by  the  plaintiffs  under  the  sheriff's  deed  for  Shaw's  interest  was 
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excluded  from  consideration,  as  the  court  declared  that  the 
judgment  and  sheriff's  sale  were  void,  because  the  court  had  not 
obtained  jurisdiction  over  Shaw's  administrator  when  the  judg- 
ment was  rendered.  It  will  be  further  seen,  by  referring  to  the 
first  instruction  given  at  the  request  of  the  plaintiffs,  that  the 
deed  to  Brjson,  dated  in  May,  1821,  and  not  recorded  tiU 
August,  1824,  is  declared  void  against  the  sheriff's  and  coro^ 
ner's  deeds  to  Block,  although  the  coroner^s  deed  is  dated  in 
April,  1824,  and  not  recorded  until  August  10th,  afterwards. 
The  instruction  given  for  the  defendants,  numbered  as  the 
eighth,  gives  full  effect  to  the  imrecorded  deed  to  Bryson 
against  both  of  Block's  deeds,  if  Block,  at  the  time  of  his 
several  purchases,  had  notice  that  the  lot  had  been  sold  to  Bry- 
son. The  court  found  for  the  plaintiffs  for  an  undivided  half 
of  the  premises.  This  finding,  under  the  law  declared  by  the 
court,  must  have  been  for  the  title  conveyed  to  Block  by  the 
coroner's  deed  for  Caldwell's  interest,  as  the  sheriffs  deed  for 
Shaw's  interest  was  declared  inoperative,  and  it  must  further 
have  negatived  all  notice  to  Block  of  Bryson's  title  at  the  time 
of  this  coroner's  sale. 

As  both  parties  have  taken  exceptions  and  writs  of  error,  the 
questions  decided  against  each,  so  far  as  they  are  material  to  the 
settlement  of  the  controversy,  will  be  considered. 

1.  The  exclusion  of  the  sheriff's  deed  for  Shaw's  title  will  be 
examined  first.  The  objection  sustained  by  the  court  was,  that 
the  judgment  against  John  Shaw,  administrator  of  Joel  Shaw, 
was  void,  because  the  scire  fadaa,  which  issued  to  revive  the  suit 
against  the  administrator,  John  Shaw,  instead  of  having  a  sher* 
iff 's  return  of  service  upon  it,  had  an  acknowledgment  signed 
by  the  administrator,  that  it  was  personally  served  upon  him, 
and  the  court  afterwards  rendered  a  judgment  by  default.  This 
is  the  force  of  the  objection,  as  sustained  in  the  instruction 
given  for  the  defendants;  for  the  exclusion  of  the  sheriff's  deed 
was  put  upon  the  ground  that  the  court  had  not  obtained  juris- 
diction over  the  administrator  when  the  judgment  was  rendered. 
It  is  apparent  that  the  court  that  rendered  the  judgment  against 
Shaw's  administrator  acted  upon  the  acknowledgment  of  service 
by  the  administrator  as  equivalent  to  a  return  by  the  sheriff, 
and  was,  no  doubt,  satisfied  that  the  administrator  had  signed 
the  acknowledgment,  although  the  entry  of  the  judgment  by 
default  does  not  show  that  fact.  I  do  not  find  any  statute  pre- 
scribing the  mode  of  serving  a  scire  facias  to  revive  a  suit  against 
an  administrator  de  bonis  non,  at  the  time  this  writ  was  issued. 
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The  act  of  1807,  in  its  ele-ventli  section,  1  Terr.  Laws,  110, 
proTides  for  a  scire  faciaa  to  bring  in  the  administrator  of  the 
original  defendant,  who  may  have  died  pending  the  action,  and' 
it  declares,  that  if  the  administrator,  being  duly  served  with  a 
foire/aciaa  from  the  o£Sce  of  the  clerk,  twenty  days  beforehand, 
shall  neglect  to  become  a  party  to  the  suit,  the  court  may  render 
judgment  against  the  estate  cf  the  deceased.  By  the  English 
law,  the  sheriff  would  return  on  the  scire  fadaa  either  **  that  he 
had  given  notice  to  the  defendants,"  or  "  that  they  have  nothing 
hj  which  he  can  make  known  to  them:"  Tidd's  I^.  1038. 

In  the  present  case,  there  is  no  actual  return  under  the  hand 
of  the  sheriff.  In  Norwood  v.  Riddle,  1  Ala.  195,  error  was 
prosecuted  to  reverse  a  judgment  by  default,  where  there  was 
no  return  by  the  sheriff,  but  where  there  was  an  indorsement 
upon  the  writ,  signed  by  the  defendant,  in  these  words:  *'  I 
acknowledge  the  service  of  the  within  writ."  The  entry  of  the 
judgment  states  the  appearance  of  the  plaintiff  by  his  attorney, 
and  proceeds  thus:  ''And  upon  the  affidavit  of  Moses  Jones  to 
the  handwriting  of  the  signature  of  Henry  Norwood,  to  the 
acknowledgment  of  the  service  of  the  writ  upon  him,  and  on 
motion  of  the  plaintiff  by  his  attorney,  and  the  defendant,  be- 
ing solemnly  called,-  came  not  but  made  default,"  etc.  The 
chief  justice  says:  ''The  indorsement  upon  the  process,  pur- 
porting to  be  an  acknowledgment  of  the  service  upon  Norwood, 
is  certainly  not  sufficient  proof  of  that  fact;  but  when  it  is 
shown  that  the  acknowledgment  is  subscribed  with  the  name  of 
Norwood,  in  his  own  handwriting,  the  evidence  is  satisfactory 
to  show  that  the  act  was  his  own."  It  is  to  be  observed  that 
this  was  a  case  where  the  party  was  seeking  directly  to  reverse 
the  judgment,  and  not  one  in  which  the  judgment  was  simply 
used  in  evidence;  arid  there  the  acknowledgment  of  service, 
when  shown  to  be  made  by  the  defendant,  was  held  equivalent 
to  a  sheriff's  return  of  service,  and  authorized  a  judgment  by 
default.  If  the  record  had  been  used  in  another  collateral 
action,  and  there  had  been  no  entry  that  the  signature  of  the 
defendant  to  the  acknowledgment  of  service  had  been  proved, 
the  court  in  which  it  was  thus  offered  as  evidence  would  hav# 
been  bound  to  intend  that  it  had  been  proved;  or  rather,  would 
have  been  bound  to  disregard  the  objection,  because  it  was  an 
objection  only  available  in  a  proceeding  to  set  aside  or  reverse 
the  judgment.  It  was  decided  in  this  court  as  early  as  1823, 
in  Cabeen  v.  Douglass,  1  Mo.  336,  that  a  sheriff's  return  to  the 
original  process  forms  a  part  of  the  record,  and  that  error  may 
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be  ossigiied  in  it;  which  accords  with  Norwood  y.  Riddle^  from 
Alabama.  Now  it  is  apparent  that  the  objection  made  in  this 
'Case  to  the  judgment  rendered  against  Shaw's  administrator  is 
within  the  same  principle,  and  might  be  enforced  in  the  same 
mode,  that  is,  by  writ  of  error.  It  can  not,  at  this  time,  be 
necessary  to  cite  and  comment  upon  the  authorities  in  which 
the  doctrine  is  maintained  that  a  purchaser  at  sheriff's  sale  is 
not  affected  by  any  error  or  irregularity  in  the  judgment  or 
other  proceedings  which  resulted  in  the  sale,  unless  they  are  of 
a  character  that  rendered  the  whole  proceeding  a  nuUity.  The 
objection  now  taken  to  the  judgment  against  Shaw's  adminis- 
trator, that  the  defendant  acknowledged  the  serrice  of  the  scire 
facioB  by  an  indorsement  on  the  writ,  instead  of  that  fact  being 
returned  by  the  sheriff,  is  not  supposed  to  affect  the  validily  of 
the  judgment  when  used  in  this  case. 

2.  Another  objection  is  taken  to  this  sheriff's  deed,  which  is, 
that  it  appears  that  the  property  was  leried  on  and  advertised 
on  the  twenfy-seventh  of  November,  and  was  sold  on  the  ninth 
of  December,  and  that  consequently  the  notice  required  to  be 
given  by  the  sheriff  had  not  been  given.  In  the  sheriff's  deed 
it  is  stated  that  twenty  days'  notice  of  the  time  and  place  of 
sale  had  been  given  by  six  hand-bills  affixed  in  the  most  public 
places  in  the  county  of  Pike.  It  is  true  that  a  notice  of  the  sher- 
iff's sale  which  is  appended  to  the  deed  is  dated  at  the  bottom, 
"  November  27, 1823,"  and  in  his  deed  the  sheriff  states  that 
under  the  execution  he  levied  upon  the  property  on  the  twenty- 
seventh  of  November,  1823.  So  far  as  the  question  is  affected 
by  the  date  of  the  advertisement,  there  is  no  difficulty  in  recon- 
4nling  that  with  the  statement  in  the  deed  that  twenty  days' 
notice  of  the  sale  was  given,  for  it  would  be  an  entirely  legal 
notice,  and  a  discharge  of  the  duty  enjoined  by  the  statute,  if 
fhe  paper  called  the  notice  had  been  set  up  for  twenty  days  at 
the  proper  places,  although  it  was  dated  on  the  twenty-seventh 
of  November,  or  had  any  other  date,  or  no  date  at  all.  The 
statement  in  the  deed  that  the  sheriff  had  levied  upon  the  prop- 
erty on  the  twenty-seventh  of  November  is  not  the  statement 
of  a  fact  inconsistent  with  the  statement  that  twenty  days' 
notice  of  the  sale  had  been  given.  There  was  no  act  required 
or  authorized  by  law  to  be  done  by  the  sheriff  which  amounted 
to  a  levy,  as  that  word  is  understood  when  applied  to  the  ser- 
vice of  personal  property.  He  could  not  take  possession,  or  in 
jmy  manner  interfere  with  the  possession  of  the  property.  The 
word  "  levy,"  as  used  in  deeds  made  by  sherifBa  for  real  estate. 
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has  no  mgnificanoe,  and  when  need,  the  date  of  it  is  commonly 
copied  from  the  adyertisements  put  up  in  the  county  or  printed 
in  the  newspaper.  The  statute  which  required  the  sheriff  to 
make  a  deed  to  the  purchaser  prescribed  its  recitals,  and 
directed  that  it  should  "recite  the  execution,  purchase,  and 
consideration:"  Qeyer's  Dig.  267,  sec.  66.  If  it  be  said  the 
recital  of  the  fact  that  notice  of  the  sale  was  given  was  not  re- 
quired by  this  act,  and  is  therefore  no  more  evidence  of  that 
fact  than  the  recital  of  the  time  of  levy  is  evidence  of  the  com* 
mencement  of  the  sheriff's  proceedings  under  the  execution,  it 
may  be  answered  that  the  sheriff  was,  by  law,  required  to  give 
notice,  and  he  was  not  required  by  law  to  do  any  act  prior  to 
the  notice,  nor  was  he  required  to  do  any  other  act  than  give 
notice  prior  to  the  sale.  If,  therefore,  the  levy  mentioned  in 
the  deed  means  the  giving  of  notice  on  the  twenty-seventh  of 
November,  then  this  statement  would  conflict  with  the  sheriff's 
recital  in  the  deed  that  he  had  given  twenty  days'  notice  of  the 
sale;  and  between  these  two  recitals,  thus  conflicting,  we  would 
give  effect  to  that  which  alleged  the  performance  of  a  duty  re- 
quired of  the  sheriff  before  the  sale.  But  it  is  a  more  useful 
answer  to  this  and  similar  objections  to  such  sales,  that  the 
purchaser  is  not  affected  by  any  irregularity  in  the  sheriff's  pro- 
ceedings in  making  sale  under  an  execution,  unless  he  has  par- 
ticipated in  occasioning  it,  or  there  has  been  some  departure 
from  the  requirements  of  the  law  for  some  fraudulent  purpose. 
The  doctrine  which  has  been  maintained  in  the  courts  of  Ken- 
tucky, upon  this  point,  is  sustained  by  reason,  and  is  of  the 
utmost  value  in  a  country  where  real  estate  is  subject  to  sale  on 
execution.  It  has  been  there  decided  that  the  omission  of  the 
sheriff  to  advertise  the  sale  of  land,  as  required  by  law,  doea 
not  vitiate  the  sale  to  a  fair  purchaser:  Webber  v.  Cox,  6  T.  B. 
Mon.  110  [17  Am.  Dec.  127].  Judge  Owsley,  in  giving  the 
opinion  of  the  court,  says:  "It  would  indeed  be  out  of  the 
power  of  all  those  who  might  be  disposed  to  buy  at  such  sales 
to  ascertain  and  know  whether  or  not  the  officer  by  whom  the 
property  is  exposed  to  sale  has,  in  every  respect,  complied  with 
the  provisions  of  the  law,  and  if  every  failure  on  his  part  to  do 
so  was  allowed  to  affect  the  sale,  but  few  would  venture  to  be- 
come purchasers  at  such  sales,  and  the  interests  of  both  cred- 
itor and  debtor  would  be  greatly  prejudiced.  The  same  doc- 
trine is  declared  in  an  opinion  by  Chief  Justice  Boyle,  in  Law- 
rence V.  Speed,  2  Bibb.  401.  The  sheriff  is  held  liable  to  the 
defendant  in  the  execution  for  auy  damages  resulting  from  hia 
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omissioii,  and  if  there  is  any  fraudulent  omission  of  which  the 
purchaser  has  notice,  the  sale  will  be  held  void.  This  seems  to 
have  been  the  doctrine  settled  in  that  state,  as  well  as  in  others, 
and  commends  itself  to  our  reason,  as  necessary  to  the  interest  of 
all  parties  concerned  in  such  sales,  as  well  debtors  as  creditors. 
The  Tiew  taken  of  this  branch  of  the  plaintiffs'  title,  in  the 
court  l)elow,  was  erroneous,  as  the  sheriff's  deed  was  excluded 
from  consideration  by  an  instruction  given  for  the  defendants. 

3.  The  circuit  court  sustained  the  other  part  of  the  plaint- 
iffs' title,  which  was  set  up  under  the  coroner's  deed  made  to 
Block,  and  in  sustaining  this  part  of  the  title  there  was  an 
error  committed  in  favor  of  the  plaintiffs  and  against  the  de- 
fendants. At  the  time  of  the  coroner's  sale  to  Block,  the  deed 
to  Biyson  was  not  recorded,  nor  was  it  at  the  date  of  the  cor- 
oner's deed  which  is  dated  April  14,  1824.  But  the  deed  to 
Block  vrns  not  recorded  until  August  10th,  more  than  three 
months  after  its  date,  and  seven  days  after  the  deed  to  Bzyson 
was  recorded. 

Now,  if  the  effect  of  these  deeds  is  to  be  determined  by  the 
act  of  1817,  that  to  Bryson  will  be  the  better  title.  Under  the 
second  section  of  that  act,  1  Terr.  Laws,  643,  the  deed  to  Bry- 
son, not  being  recorded  within  three  months  from  its  date,  was 
declared  to  be  void  as  against  subsequent  purchasers  so  record- 
ing their  deeds  vrithin  the  time  prescribed  by  that  section,  that 
is,  within  three  months  from  their  date.  Block's  deed,  being 
dated  on  the  fourteenth  of  April,  and  not  recorded  until  the 
tenth  of  August,  was  not  recorded  within  three  months  from 
its  date,  so  that  the  grantee  in  it  is  not  in  a  condition  to  dis- 
pute the  deed  to  Bryson  on  account  of  its  not  being  recorded  in 
time.  If  it  be  said  it  was  not  acknowledged  until  August,  and 
was  immediately  recorded,  the  answer  is  ready  and  effectual — ^the 
statute  fixes  the  date  of  the  deed  as  the  commencement  of  the 
three  months  within  which  it  is  to  be  recorded.  It  appears,  on 
examining  the  certificate  of  acknowledgment,  that  the  clerk 
certifies  that  the  deed,  on  the  day  on  which  it  was  acknowl- 
edged, vras  signed  and  sealed  by  the  sheriff  in  open  court;  but 
this  is  a  fact  which  the  law  has  not  intrusted  him  to  certify, 
and  his  certificate  to  that  fact  is  of  no  value. 

If  the  act  of  1821  were  applicable  to  the  case,  it  would  as 
decidedly  give  the  preference  to  Bryson's  deed;  for  under  it 
the  deed  to  Block  would  not  have  any  effect  as  against  Bryson 
until  it  was  filed  for  record,  and  before  that  event  Bryson's  deed 
was  recorded.    But  it  is  not  thought  that  the  act  of  1821  applies 
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to  the  ease,  for  reasons  not  necessary  now  to  be  stated,  and  this 
part  of  the  title  is  disposed  of  under  the  act  of  1817.  The  in- 
structions given  by  the  court,  which  declared  Biyson's  deed 
Toid  as  against  the  coroner's  deed  to  Block,  were  erroneous. 

The  case  as  now  presented  upon  the  record  requires  that 
there  should  be  another  trial  for  the  purpose  of  determining 
whether  the  title  under  the  sheriff's  deed  to  Block  shall  prevail 
against  Biyson's  deed.  The  circuit  court,  after  deciding  that 
the  defects  in  the  proceedings  against  Shaw's  administrator 
render  the  sale  and  deed  a  mere  nullity,  proceeded  upon  the 
coroner's  deed,  and  found  for  the  plaintiffs  for  the  part  con- 
veyed  by  it.  As  this  latter  deed  is  held  by  this  court  to  be 
inoperative  upon  the  case  presented  in  this  record,  because  not 
recorded  in  the  time  required  by  the  act  then  in  force,  the 
chief  object  of  another  trial  will  be  to  determine  whether  Block 
had  notice  of  Bryson's  title  when  he  purchased  at  the  sheriff's 
sale.  Upon  this  point  the  evidence  in  the  record  is  veiy  strong, 
but  it  is  a  question  of  fact  to  be  determined  by  a  jury. 

4.  Although  the  question,  whether  an  unrecorded  deed,  which 
was  made  subject  to  the  act  of  1817,  will  prevail  in  a  court  of 
law  over  the  title  of  a  purchaser  with  notice  of  such  deed,  is 
not  one  of  veiy  general  importance  at  this  time,  yet  it  arises  in 
this  case,  and  may  as  well  be  decided. 

In  England,  as  late  as  the  case  of  Doe  v.  AUsop,  5  Bam.  & 
Aid.  142,  it  has  been  considered  as  a  new  question,  under  the 
statute  of  7  Anne,  c.  20,  whether  a  court  of  law  could  sustain  an 
unregistered  deed  against  a  subsequent  purchaser  on  the  ground 
of  notice.  In  Jackson  v.  BurgoU,  10  Johns.  458  [6  Am.  Dec. 
349],  the  question  is  discussed  by  Chief  Justice  Kent,  and  the 
opinion  expressed  that  the  subsequent  purchaser,  taking  hia 
conveyance  with  notice  of  the  prior  unregistered  deed,  is  guiliy 
of  a  fraud,  and  that  a  court  of  law,  as  well  as  a  court  of  equity, 
can  grant  relief  against  a  deed  thus  fraudulently  made,  and  that 
notice  is  equivalent  to  the  registiy.  A  subsequent  statute  in 
that  state  introduced  the  words  ''bonajide  purchaser,"  which 
of  course  rendered  notice  as  effectual  as  registry.  The  decisions 
in  different  states  differ  upon  this  question,  but  it  is  both  most 
just  and  most  reasonable  to  give  effect  to  the  notice  of  an 
unrecorded  deed  in  a  court  of  law,  as  well  as  a  court  of  equity. 

Let  the  judgment  be  reversed,  the  other  judges  concurring. 


Gertifioates  of  Acknowledgments,  Conclusiveness  or:  See  Hairikig 
r.  Froth,  65  Am.  Dec.  772,  and  note;  Louden  v.  Blyihe,  Id.  527. 
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Actual  ob  Constbuotitx  Notiob  ov  UMBaooBOSD  Dbxd  is  as  effectual 
JM  regiitration  against  one  having  snch  notice:  McConneU  ▼.  Reed^  38  Am. 
Dec  124,  and  note;  Price  t.  McDonald^  54  Id.  667,  and  note.  See  also 
Dams  V.  Ounub^,  55  Id.  105;  McLaughlin  y.  Sh^herd,  53  Id.  640. 

PrSCHASEB   AT    EZBCUTION    SaLB    18  NOT  AVTBOTBD   BT  WhAT  IbBBOU- 

LABTTiss:  See  Byers  ▼.  Fowler^  54  Am.  Dec.  271,  and  note.    The  principal 
case  was  cited  on  the  point  that  the  pnrchaser  was  not  affected  by  irregohur 
itiec  in  the  proceedings  resulting  in  the  sale  nnless  of  a  character  to  render 
the  proceedinga  wholly  void,  at  least  in  a  collateral  way,  in  CobeU  v.  Cfrubba, 
48M0.356. 

Failubb  of  Shxriit  to  Qnm  Koticb  of  Execution  Salb,  Effect  of: 
See  Howard  v.  Norths  51  Am.  Dec.  769.  The  principal  case  was  cited  in 
Ladd  V.  ShtppiCf  57  Mo.  530,  to  the  point  that  if  a  purchaser  at  an  execn* 
tion  sale  can  show  an  authorized  execution  and  deed,  a  ooirect  levy  and 
notice  may  be  presumed,  and  the  doctrine  of  the  principal  case  that  the  pur- 
chaser at  a  sh^iff 's  sale  was  not  affected  by  any  irregularitiea  in  the  notioa 
nnless  he  participated,  was  regarded  as  sound  in  Cfurd  v.  Luekiand,  49  Id. 
454. 

Thx  fbincipal  gabs  was  affismsd  in  Draper  v.  Brymm^  26  Ma  108. 


Smith  v.  Bbineeb. 

[17  ICZHOTTBI.  148.1 
PUBOHASKB  AT  BZXODTIOK  SaLB  OF  LeSSEE*S  ImTEBEST  IS  LbASB  18  LlABLI 

FOB  Bbht  reserved  to  the  lessor,  and  this  whether  he  had  possession  or 
not;  for  if  he  suffer  the  original  lessee  to  remain  in  possession,  it  is  his 
voluntary  act. 

Appeal  from  the  St  Louis  common  pleas.    The  opinion  states 
{he  case. 

R.  M,  Field,  for  the  appellants^ 

C,  C.  WMUelsey,  contra. 

Bj  Court,  Btland,  J.  Brinker  was  lessee  under  Smith  of 
a  tenement,  reserving  a  certain  rent.  This  rent  Brinker  cov- 
enanted to  pay  quarterly.  Brinker  took  possession  under  the 
Jease.  Bippey,  having  a  judgment  against  Brinker,  had  the 
estate  and  interest  of  Brinker  in  the  leased  premises  sold  by  the 
sheriff,  under  execution,  and  bought  it  in  himself  and  took  a 
deed.  The  rents  not  being  paid.  Smith  brought  suit  in  eject- 
ment against  Brinker  and  Bippey ,  and  in  the  same  suit,  claimed 
against  Bippey  the  amount  of  rent  accruing  after  his  purchase 
of  the  premises  under  execution,  and  against  Brinker  the  inrhole 
rent.  To  this  suit  Bippey  answered,  setting  up  as  a  defense 
that  he  had  never  entered  into  possession,  and  that  Brinker, 
vrho  vras  in  possession,  had  never  attorned  to  him.    The  court. 


266  Smith  v.  BBiNKsa  [Missooii* 

on  plaintiff's  motion,  struck  out  this  answer,  and  giving  judg- 
ment for  the  plaintiff,  Bippey  brings  his  appeal  to  this  ooitrt. 

The  appellants'  counsel  relies,  for  reversing  the  judgment 
of  the  court  below,  on  the  case  of  McKee  v.  Angelrodi^  16  Mo. 
283,  decided  by  this  court  at  its  last  term.  In  that  case,  the 
lease  was  assigned  by  way  of  mortgage;  "  it  was  a  mere  security 
for  the  payment  of  money;  the  assignees  never  took  possession; 
it  never  entered  into  the  heads  of  the  assignees  that  the  mort- 
gage to  them,  in  order  to  secure  the  money  due  to  them,  made 
them  liable  to  pay  the  rent  for  the  lease.  We  therefore  hold 
that  possession  in  the  assignee  is  necessary,  in  order  to  create  a 
liability  to  pay  rent;  that  the  assignee  must  be  in  a  situation  to 
receive  the  benefits  before  he  can  be  made  to  suffer  the  burden« 
Possession  is  the  mother  of  his  liability."  Such  is  the  language 
of  this  court  in  that  case. 

The  present  case  differs  widely  from  that.  Here,  one  of 
these  defendants  proceeds  against  the  other  to  have  his  interest 
in  property  held  under  a  lease  sold  by  the  sheriff  under  execu- 
tion, and  becomes  the  purchaser,  thereby  acquiring  all  the 
estate  and  interest  that  the  original  lessee  had.  This  purchase 
was  not  like  the  taking  of  a  mortgage  of  the  lease  by  way  of 
security,  but  it  was  so  far  the  payment  of  the  debt.  Now,  if  the 
purchiuser  suffered  the  original  lessee  to  j^emain  in  possession, 
it  was  his  own  voluntary  act.  The  owner  is  entitled  to  pur- 
sue one  or  both  for  the  rent;  and  after  the  sale  under  execution, 
we  think  the  purchaser  liable  for  the  after-accruing  rent,  whether 
he  had  possession  actually  or  not.  We  will  not  cany  the  doc- 
trine of  McKee  v.  Angelrodt  any  further  than  it  is  there  laid 
down.  That  was  a  mere  security.  There  was  not  an  absolute 
assignmcDt  of  the  lease,  but  a  mortgage  of  it;  and  before  the 
mortgagee  becomes  in  such  a  case  liable  for  rent,  he  must  have 
possession;  he  must  receive  the  benefits  before  he  should  bs 
made  to  bear  the  burden. 

The  judgment  of  the  court  below,  then,  was  proper,  and  th« 
same  is  hereby,  with  the  concurrence  of  the  other  judges,  af 
firmed. 

AssiGNBB  or  LxssKE,  LiABiUTT  OF,  lOB  RxNT:  See  ChUda  t.  Clark^  49 
Am.  Deo.  164,  and  note.  The  principal  case  was  cited  in  WUU  y.  Drpden,  62 
Mo.  322,  on  the  point  that  a  person  who  receives  an  absolute  assignment  of  a 
lease  is  liable  to  the  lessors  for  rent. 
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Dice,  Exeoutob,  v.  Page  &  Baooh. 

[IT  HntouBl.  38A.] 

Bxrut  THAT  Acts  of  Aoint  after  Fuvcipal's  Diath  asm  Invaud  ap- 
plies to  thoM  acts  whioh  must  be  done  in  the  name  of  the  principal,  and 
not  to  those  acU  not  required  to  be  done  in  the  name  of  the  principal; 
and  rach  acta,  if  none  of  the  parties. had  notice  of  the  principal's  death, 
arslrinding. 

Appeal  from  the  St  Louis  common  pleas.    The  opinion  states 
the 


Snox  and  EMogg^  for  the  appellants. 
F.  A.  Dick,  oonira. 

By  Court,  Soott,  J.  This  was  an  action  in  the  nature  of 
onuinpstt,  brought  by  the  respondent  against  the  appellants  for 
money  reoeived  by  them,  belonging,  as  it  was  alleged,  to  the 
testator  of  the  respondent.  There  was  a  judgment  for  the 
respondent.  It  appears  that  Page  &  Bacon  were  bankers  in  St. 
Louis,  doing  the  business  of  buying  and  selling  bills  of  ex- 
change, and  that  the  testator  of  the  respondent  dealt  with  them; 
that  he,  being  in  bad  health  and  about  to  leave  St.  Louis,  re- 
quested  Bacon  to  call  and  see  him;  that  Bacon  did  so,  and 
Doughty  asked  him  to  make  adYances  to  his  agent,  if  he  should 
call  upon  him  for  money;  that  Nicholson,  the  agent  of  Doughty, 
was  present,  and  Doughty  charged  him,  whether  he  lived  or 
died,  to  secure  Page  &  Bacon  for  any  advances  they  might  make 
on  his  account.  After  this.  Doughty  went  to  New  Orleans,  and 
died  on  the  eleventh  day  of  March,  1861.  Afterwards,  on  the 
nineteenth  day  of  the  same  month,  Nicholson,  the  clerk  and 
agent  of  Doughty,  wanting  funds  for  his  business,  purchased 
of  Page  &  Bacon  a  bill  of  exchange  on  the  east  for  two  thousand 
dollars,  and  placed  in  their  bands,  as  collateral  security,  notes 
to  an  amount  exceeding  two  thousand  six  hundred  dollars.  All 
these  notes  except  one  were  paid  to  Page  &  Bacon.  This  suit 
is  brought  to  recover  the  money  so  received.  It  is  admitted 
that  none  of  the  parties  to  this  transaction  had  notice  of  the 
death  of  Doughty  at  the  time  it  took  place,  and  there  would 
have  been  no  question  as  to  the  authority  of  Nicholson  had 
Doughty  been  alive  at  the  time  the  acts  were  done.  The  money 
received  by  Nicholson  from  Page  &  Bacon  was  applied  to  the 
payment  of  the  debts  of  Doughty.  On  these  facts,  a  judgment 
was  rendered  in  favor  of  the  plaintiff. 

Chancellor  Kent,  in  speaking  of  the  revocation  of  the  au- 
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thoritj  of  an  agent,  says  that  it  is  determined  by  the  death  of 
bis  principal:  2  Kent's  Com.  645.  It  is,  moreover,  said  that  the 
•equitable  principle  of  the  civil  law,  that  the  acts  of  an  agent, 
done  bona  fide  after  the  death  of  the  principal,  and  before  notice 
of  his  death,  are  valid  and  binding  on  his  representatives,  does 
not  prevail  in  the  English  law. 

This  principle,  which  is  sustained  by  American  and  "RngljiJi 
authorities,  is  applied  to  those  cases  in  which  a  right  is  claimed 
through  an  act  done  by  an  agent  in  the  name  of  his  principal, 
who  was  dead  at  the  time  the  act  was  done.  The  idea  is,  thai 
such  an  act  is  a  necessary  link  in  the  chain  of  title  to  the  right 
asserted,  and  without  showing  the  authority  of  the  agent,  there 
can  be  no  recovery.  The  cases  of  Watson  v.  King,  4  Camp.  272; 
Barper  v.  LUUe^  2  Greenl.  14  [11  Am.  Dec.  25];  Shipman  v. 
Thompson,  Willes,  108;  Wynne  v.  Thomas,  Id.  663,  are  of  this 
class.  The  case  of  The  King  v.  The  Corporaiion  of  Bedford 
Level,  6  East,  856,  it  is  conceived,  has  nothing  to  do  with  this 
case,  as  the  point  of  it  is,  that  a  deputy  register  can  not  do  a  valid 
act  after  the  death  of  the  register.  In  the  case  first  above  cited, 
the  reason  is  given  in  which  the  English  law  is  founded,  which 
is  that  a  valid  act  can  not  be  done  in  the  name  of  a  dead  man. 
Where  a  right  is  claimed,  or  a  defense  is  set  up,  grounded  on 
an  act  done  by  an  agent  in  pursuance  to  his  power  in  the  name 
of  his  principal,  and  it  is  shown  that  the  principal  was  dead  at 
the  time  the  act  was  done,  the  rule  above  stated  may  interpose 
an  obstacle  in  the  way  of  him  who  relies  on  the  act  of  the  agent. 
There  are  respectable  authorities  which  maintain  that  the  com- 
mon and  civil  law  harmonize  on  this  subject.  So  the  law  is 
understood  to  be  in  Pennsylvania.  Chitty,  in  his  work  on  com- 
merce and  manufactures,  page  223,  states  the  law  to  be  that  the 
acts  of  a  legal  agent  may  be  good  after  the  death  of  his  principal, 
before  notice  thereof  to  those  who  are  interested  in  his  acts,  as 
being  done  under  a  color  of  authority  which  strangers  could  not 
examine.  Bussell,  another  English  author,  in  his  work  on 
factors  and  brokers,  maintains  similar  views  with  regard  to  the 
common  law:  p.  3G0.  Judge  Story,  in  his  work  on  agency, 
acquiesces  in  the  common  law,  as  applied  in  the  cited  cases,  and 
inclines  to  the  opinion  that  the  law  is  not  liable  to  the  reproach 
to  which  a  difference  from  the  civil  law  on  this  point  would 
subject  it,  and  that  the  systems  may  be  reconciled,  and  that 
where  the  act,  notwithstanding  the  death  of  the  principal,  can 
and  may  be  done  in  the  name  of  the  agent,  his  death  should 
not  be  deemed  to  be  a  positive  revocation  under  all  drcuxii- 
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stances,  and  fhat  a  sabsequent  execution  of  it  may  be  valid;  bat 
that,  where  the  act  ia  required  to  be  done  in  the  name  of  the 
principal^  the  same  objection  would  seem  to  lie  to  it  in  the 
foreign  law  as  does  lie  in  our  law,  and  that  the  difference  on  this 
subject  between  our  law  and  the  latter  seems  to  rest^  not  so 
much  upon  a  difference  of  principle,  as  upon  the  difference  in 
the  modes  of  executing  the  authority:  Sec.  496. 

In  the  case  under  consideration,  the  notes  left  with  Page  & 
Bacon  were  in  the  possession  of  Nicholson.  He  could  impart 
an  equitable  interest  in  them  without  using  the  name  of  Doughty. 
Page  &  Bacon,  to  maintain  their  defense,  insist  on  no  act  of  the 
agent  in  the  name  of  the  principal.  Nicholson  may  be  regarded 
as  a  factor  of  Doughty,  with  authority  to  pass  the  notes  by  de- 
livery, so  as  to  warrant  Page  &  Bacon  in  receiving  the  money 
due  on  them.  To  hold  that  this  transaction  is  void  would  shock 
the  sense  of  justice  of  every  man,  and  we  can  not  be  persuaded 
that  a  principle  which  would  produce  such  a  result  should  be 
applied  to  the  facts  which  exist  in  this  case. 

The  judgment  is  reversed,  the  other  judges  concurring. 


DXA.TH  ov  Pbikoipal,  Eirot  of,  ov  Acts  of  Agent:  See  the  note  to  Caw* 
Maf  ▼.  MeKeimt,  80  Am.  Doc.  76^  duenBsing  this  tabjeot;  Knapp  v.  Alvord, 
40  Id.  241. 
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fl7  UnaouBi.  870.] 

DivximAjiT  18  KOT  Onn.TT  of  Lascxny  in  Taxing  Pbopxbtt  mnxxa  Fair 
COLOB  OF  Cladc  OB  TiTLB,  althongh  he  may  be  roistaken. 

It  is  No  Ebbob  to  Refuse  Inhtbuction  Asking  Coubt  to  CouifBirY 
UPON  Facts  in  proof,  or  to  direct  the  minde  of  the  Joiy  to  saoh  fMte. 

InDioTMSNT  for  larceuj  in  stealing  hogs,  marked  bj  and  be- 
longing to  one  Price.  The  evidence  for  the  defendant  showed 
that  he  had  formerly  lived  in  the  neighborhood  where  the  alleged 
larceny  was  committed,  and  owned  a  number  of  hogs,  which  he 
left  running  at  large  there  on  moving.  He  had  purchased  these 
hogs  from  dijSerent  persons,  and  they  had  different  marks.  De- 
fendant was  informed  that  some  persons  were  supposed  to  have 
altered  the  marks  on  the  hogs,  and  he  was  advised  to  kill  them, 
as  others  would  kill  them,  if  he  would  not.  He  then  went  to 
the  neighborhood  with  a  number  of  dogs  and  men,  and  in  the 
day-time  killed  them  openly,  making  much  noise  in  setting  the 
degs  on  the  hogs  and  shooting  them.    Among  the  hogs  killed 
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were  those  belonging  to  Price.  The  defendant's  good  chanicter 
for  honesty  vraa  proved.  He  prayed  the  following  instructions, 
but  they  were  refused:  1.  If  there  is  any  fair  claim  of  property 
or  rights  to  the  defendant's  hogs,  or  if  this  fact  be  brought  into 
doubt  at  all,  the  jury  must  acquit;  2.  That  the  manner,  place, 
and  time  of  the  kiUing  of  the  hogs,  and  of  the  taking  possession 
of  them,  together  with  the  circimistance  that  defendant  was  the 
owner  of  hogs  in  the  neighborhood,  were  facts  to  be  considered 
by  the  jury  in  arriving  at  their  verdict.  The  material  instmo- 
tions  given  are  stated  in  the  opinion.  The  defendant  was  found 
guilty,  and  a  motion  for  a  new  trial  being  overmled,  he  ap- 
pealed. 

F.  Spies,  for  the  appellant. 

J.  B.  Lackland,  for  the  state. 

By  Court,  Btlanb,  J.  The  attention  of  this  ootirt  will  be 
called  to  the  instructions  only  which  the  criminal  court  gave 
and  refused  to  give  on  the  trial  in  this  case. 

The  instructions  refused  appear  in  the  above  statement;  those 
given  are  as  follows:  **  If  the  jury  believe  from  the  evidence 
that  the  defendant,  in  St.  Louis  county,  and  within  three  years 
next  preceding  the  finding  of  this  indictment,  did  steal,  take, 
and  carry  away  any  of  the  hogs  charged  as  the  property  of 
Frederick  Price,  of  any  value  whatever,  and  that  he  did  so  steal 
for  the  purpose  of  converting  the  same  to  his  own  use,  they  will 
find  the  defendant  guilty  of  grand  larceny."  The  other  instruc- 
tions given  have  reference  to  the  doctrine  of  possession  of 
stolen  property,  of  the  punishment  for  grand  larceny,  and  of 
doubt,  etc. 

1.  From  the  facts  preserved  on  the  record  of  this  case,  it  is 
the  opinion  of  this  court  that  the  criminal  court  should  have 
given  the  first  instruction  prayed  by  defendant,  as  set  forth 
in  the  statement  above.  The  instructions  given  by  the  court 
do  not  put  the  doctrine  contended  for  by  the  defendant  in  that 
instruction  before  the  jury,  and  yet  that  is  a  well-founded  princi- 
ple in  criminal  law.  If  the  defendant  takes  the  property  in  a 
fair  color  of  claim  or  title,  though  he  may  be  mistaken,  yet  there 
is  wanting  one  essential  ingredient  to  the  felony,  namely,  the 
felonious  intent  with  which  the  property  was  taken;  without 
this  intent  it  is  no  larceny. 

2.  The  second  instruction  prayed  for  contains  no  law — it  is 
merely  asking  the  court  to  comment  upon  the  facts  in  proof,  or 
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to  direct  ihe  minds  of  the  jurors  to  such  facts.  It  is  no  error 
to  fail  to  do  this.  In  the  instructions  given  to  the  juxy ,  it  would 
have  been  more  in  accordance  with  the  law  for  the  court  to  have 
defined  the  offense;  to  have  told  the  jury  what  constituted 
larceny,  instead  of  saying,  if  they  believed  that  the  defendant 
•did  steal,  etc. 

The  court  erred  in  not  giving  the  first  instruction  piayed  for 
by  the  defendant,  and  for  this  its  judgment  must  be  reversed. 

The  other  judges  concurring,  the  judgment  is  reversed  and 
•cause  remanded. 


DErcnnoK  ov  Larcomt. — Bishop  defines  larceny  to  be  **  the  taking  and 
xemoving,  by  trespass,  of  personal  property  which  the  trespasser  knows  to 
belong  either  generally  or  specially  to  another,  with  the  intent  to  deprive 
«noh  owner  of  his  ownership  therein:*'  2  Bishop  on  Grim.  L.,  sec.  758. 
*' '  The  definitions  of  larceny,'  said  Baron  Parke,  an  eminent  judge  [Begina  y. 
HoUowap,  2  CSiar.  &  Kir.  045],  'are  none  of  them  complete;  Mr.  East's  is  the 
most  80ft  bnt  that  wants  some  little  explanation.  His  definition  is  **tha 
wrongful  or  fraudulent  taking  and  carrying  away  by  any  person  of  the  mere 
penonal  goods  of  another,  from  any  place,  with  a  felonious  intent  to  convert 
them  to  his  (the  taker's)  own  use,  and  make  them  his  own  property,  without 
the  consent  of  the  owner."  This  is  defective  in  not  stating  what  the  defini* 
tion  of  "felonious"  in  this  definition  is.  It  may  be  explained  to  mean  that 
there  is  no  color  of  right  or  excuse  for  the  act;  and  the  *'  intent "  must  be  to 
deprive  the  owner,  not  temporarily,  but  permanently,  of  his  property.  Cases 
«lso  show  that  a  taking  of  the  goods  with  an  intent  to  return  them  is  not 
larceny.'  From  this  definition  differ  those  of  Coke,  Hawkins,  and  Black- 
stone  in  the  omission  of  two  important  requisites:  first,  the  '  conyersi<m  to 
the  taker's  own  use;'  and  secondly,  *  without  the  consent  of  the  owner.' 
Blackstone,  for  instance,  contents  himself  with  declaring  larceny  to  be  '  the 
felonious  taking  and  carrying  away  of  the  personal  goods  of  another.'  That 
this  definition  is  defective  in  omitting  'without  the  consent  of  the  owner'  is 
now  universally  conceded: "  Wharton's  Crim.  lb,  sec  862.  However  writers 
may  differ  on  the  definition  of  larceny,  all  concede  that  to  constitute  larceny 
there  must  be  a  taking,  a  carrying  away  technically  called  an  asportation, 
•and  a  felonious  intent.  We  shall  first  treat  of  these  attributes  of  larceny,  and 
then  of  particular  acts  which  have  been  held  larceny  or  not  according  to  dr* 
■cumstances. 

Caption  axd  Asportation. — ^The  taking  is  a  material  part  of  the  larceny: 
Pennsylvcmia  v.  Myers,  Add.  320;  the  property  must  have  been  in  the  actual 
or  constructive  possession  of  the  owner:  Peojde  v.  McDonald^  43  N.  Y.  61; 
HiU  v.  Staltt  9  Yerg.  Id8;  and  the  possession  must  be  taken  from  the  owner, 
•or  from  some  one  holding  for  the  owner:  Ocutsdan  v.  StaU^  36  Tex.  350.  In 
State  v.  Ltffford,  67  N.  C.  60,  it  was  held  that  the  taking  must  be  done 
fraudulently  and  secretly,  so  as  not  only  to  deprive  the  owner  of  his  prop- 
«rty,  bnt  also  to  leave  him  without  knowledge  of  the  taker.  But  no  other 
case  has  gone  so  far  as  this,  and  this  proposition  is  not  supported  by 
authority.  There  must  be  a  trespass  in  the  taking,  and  it  must  be  against 
the  owner's  consent  as  a  general  rule:  Wright  v.  iSiate^  5  Yerg.  154;  //tte  v. 
State,  9  Id.  198;  MeMaJum  v.  StaU,  1  Tex.  App.  102;  Regtna  v.  PHinee^  88 


272  Statb  v.  Home&  [IfiaBoiizi 

L.  J.  M.  0.  ft.  Laroeny  niAy  be  oommittod  of  goods  obtafned  from  tb* 
owner  by  deUTery,  if  obtained  amnwa  /urantU:  SkUe  ▼.  Oarman^  2  Nott  k 
M.  90;  S.  C,  10  Am.  Dee.  576;  as  where  the  goods  were  obtained  by  means 
of  false  pretenses  or  representations,  see  poat^  head  '*  obtaining  goods  by  false 
pretenses  and  representations."  And  if  the  defendant  obtain  possesnon  merely 
of  the  goods  with  the  consent  of  the  owner,  bat  with  the  felonious  intent  of 
depriving  the  owner  of  the  valae  of  the  property  and  appropriating  the  sarne^ 
he  is  guilty  of  larceny:  Keonio  t.  Stale,  4  Tex.  App.  173;  Commonwealth  ▼. 
Barry,  124  Mass.  326;  Murphy  v.  People,  104  III.  528;  8.  a,  27  Alb.  L.  J. 
164;  28  Id.  157;  15  Bep.,  N.  8.,  300;  Wdah  y.  PeopU,  17  DL  339;  SUUM  v. 
CommonweaJUh^  12  Bush,  176;  8taU  v.  WcUwn,  41  N.  H.  533;  Madno  r. 
People,  19  N.  Y.  Supreme  Ct.  127;  but  if  the  owner  parts  Toluntarily  with 
the  possession  and  title,  neither  the  taking  nor  the  conversion  is  felonious: 
WeUh  V.  People,  wpra;  Murphy  v.  People,  supra;  EUiaU  v.  Commonwealth^ 
tupra.  It  is  not  consent  to  the  taking  for  the  owner  to  obtain  the  aid  of  a 
detective,  who,  for  the  purpose  of  detection,  joins  the  defendant  in  the  crime 
designed  by  the  defendant  and  carried  into  execution:  Pigg  v.  State,  43  Tex. 
108.  And  the  assent  of  the  prosecutor  to  give  facility  to  the  oommission  of 
the  larceny  for  the  purpose  of  detecting  the  offender  will  not  do  away  with 
the  felony:  Bex  v.  Egginton,  2  Leach,  913;  and  see,  on  this  point,  Begina 
V.  Williams,  1  Car.  &  Kir.  195. 

There  must  be  some  asportation.  It  is  not  sufficient  that  the  defendant  have 
the  power  to  remove  the  article:  State  v.  Alexander,  74  N.  O.  232.  In  Texas, 
by  statute,  the  necessity  of  asportation  has  been  done  away  with,  and  in  that 
state,  now,  larceny  may  be  complete  without  any  asportation:  Harberger 
T.  State,  4  Tex.  App.  26;  S.  C,  30  Am.  Rep.  157;  Aftca^ues  v.  State,  41  Tex. 
226;  HaU  v.  State,  Id.  287;  Austin  v.  State,  42  Id.  345;  Prim  v.  State,  32 
Id.  157.  In  the  other  states,  however,  the  common-law  rule  remains  un* 
ohanged.  The  slightest  asportation  is  sufficient:  Begina  v.  Simpson,  Dears.  C» 
0. 421 ;  Eckels  v.  State,  20  Ohio  St.  508;  OeUinger  y.  State,  13  Neb.  308;  S.  C.^ 
27  Alb.  L.  J.  42;  14  N.  W.  Bep.  403;  Lundy  v.  State,  60  Qa.  143.  It  is  im- 
material that  the  prisoner  had  possession  but  a  short  time:  Oarriss  v.  State^ 
35  Id.  247.  A  mere  temporary  possession,  though  but  momentary,  is  suffi- 
cient: Harrison  v.  People,  50  N.  Y.  518;  S.  0.,  10  Am.  Rep.  517.  If  on» 
takes  goods  out  of  the  place  where  they  are  put,  although  he  is  detected  be> 
fore  they  are  actually  carried  away,  the  larceny  is  complete:  State  v.  Wilson,. 
1  N.  J.  L.  439;  so,  idso,  the  asportation  is  sufficient  if  the  goods  are  removed 
from  the  place  where  they  were,  and  the  thief  has  for  an  instant  the  entire^ 
and  absolute  possession  of  them:  State  v.  Jackson,  65  N.  C.  305.  And  in 
the  following  cases  the  asportation  has  been  held  sufficient:  Where  a  defend- 
ant, indicted  for  stealing  money  from  a  drawer,  had  actually  taken  the  money 
into  his  hand,  and  lifted  it  from  the  spot  where  the  owner  placed  it,  with  the 
intention  of  stealing  it,  although  he  dropped  it  into  the  place  in  whicb 
it  was  lying  upon  being  discovered,  and  never  had  it  out  of  the  drawert 
Eckels  V.  State,  20  Ohio  St.  508;  and  removed  a  drawer  containing  money 
from  a  safe,  and  handled  the  money  in  the  drawer  at  the  door  of  the  safer 
State  v.  Qreen,  81  N.  C.  560;  and  lifted  a  bag  from  the  bottom  of  a  boot  of  a. 
coach,  although  it  was  not  entirely  removed  from  the  spot  it  first  occupied, 
each  part  being  removed  from  the  place  that  specific  part  had  occupied:  Bex- 
V.  Walsh,  1  Moo.  C.  C.  14;  and  removed  a  package  from  one  end  of  a  wagon, 
to  the  other:  Anon.,  2  East  P.  C.  556;  Bex  v.  Codd,  1  Leach,  236;  but  see, 
on  this  point,  Bex  t.  Cherry,  Id.  236,  note;  and  drew  porter  into  a  cani 
Begina  t.   WaBis^  8  Cox  C.  C.  67;  and  broke  open  a  box  of  ahoes  npoa 
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a  ship  and  took  out  the  shoes  and  oonoealed  them  In  the  vehsol;  NuM 
▼.  BtaUt  60  QtL  264;  and  thrust  his  hand  into  the  pocket  of  another,  seis- 
ing his  poeket-book  and  lifting  it,  without  taking  it  out  of  the  pocket:  JTior- 
rwtm  T.  People,  60  N.  T.  518;  &  C,  10  Am.  Hep.  617;  and  see  also 
OommonwedUh  y.  LucHg,  99  Mass.  431.  But  in  Bex  v.  Thompeon,  I  Mob. 
C  C.  78,  it  was  said  that  to  constitute  larceny  from  the  person  there 
must  be  a  complete  removal  from  the  person,  and  that  removal  from  the  place 
where  it  was,  if  it  rsmained  throughout  with  the  person,  was  not  suffident, 
and  if  there  was  nothing  in  the  pocket,  a  thrusting  of  the  hand  into  it,  with 
felonioos  intent  to  steal  any  property  that  might  be  there,  was  not  larceny: 
Regima  t.  CoUikiBp  L.  &  C  471.  The  turning  of  a  barrel  of  turpentine, 
which  was  standing  on  its  head,  over  on  its  side  is  not  a  sufficient  asporta* 
tion:  iUaU  t.  Jones,  65  K.  C.  895;  and  to  shoot  and  chase  a  hog,  without  re- 
moving it  after  it  is  shot^  is  not  felony,  on  account  of  a  want  of  asportation: 
Staie  V.  8ea^,  1  Bich.  80;  S.  O.,  42  Am.  Dec  404;  and  where  the  prisoner 
stopped  the  prosecutor,  who  was  carrying  a  feather-bed,  and  told  him  to  lay 
it  down  or  he  would  shoot,  and  the  prosecutor  laid  it  down,  but  the  defend- 
ant was  apprehended  before  he  could  take  it  up  or  remove  it,  there  is  no 
asportation:  RexT,  FarrtU,  1  Leach,  822;  note.  And  where  poachers  wrong- 
fully kiUed  a  number  of  rabbits  upon  the  land  of  the  crown,  and  placed  them 
in  a  ditch  upon  the  same  land,  some  strapped  together  and  some  in  bags, 
with  no  intention  of  abandoning  the  wrongful  possession  of  them,  but  using 
the  ditch  as  a  place  of  deposit,  and  three  hours  after  came  back  and  began 
to  remove  the  rabbits,  it  was  held  that  the  removal  was  no  larceny,  aa  the 
taking  of  the  rabbits  and  the  removal  were  one  continuous  act:  Begina  t* 
rotoiO^,  L.  B.,  1  C.  C,  316. 

In  regard  to  things  that  are  a  psrt  of  the  realty,  it  must  be  proved  that 
they  were  severed.  If  the  severance  and  asportation  were  one  continuous 
act,  the  taking  is  but  a  trespass:  United  States  v.  Wagner,  1  Cranch  0.  Ct.  814; 
Bradford  v.  State,  6  Lea,  684;  but  if  any  time  elapses,  it  is  larceny:  Bradford 
V.  State,  supra;  but  in  Smith  v.  CommomoeaUh,  14  Bush,  31;  8.  C,  29  Am. 
Bep.  402,  it  was  held  that  if  chandeliers  attached  to  the  freehold  were  taken, 
it  was  immaterial  whether  the  carrying  away  was  immediate  and  continuous, 
or  the  removal  was  at  different  times. 

Iktbnt. — ^To  constitute  the  offense  of  larceny,  it  is  absolutely  necessary 
that  the  taking  of  the  goods  be  with  a  felonious  intent:  Begina  v.  Haytoard, 
1  Gar.  &  Kir.  618;  Bex  v.  Crump,  Id.  658;  Begina  v.  Chdfrey,  8  Id.  563;  Be- 
gina  v.  Beid,  Car.  &  M.  306;  Begina  v.  Davis,  Dears.  C.  C.  640;  Bex  v.  Phil- 
Upe,  2  East  P.  C.  662;  Begina  v.  Hare,  3  F.  &  F.  315;  Bex  y.  Homer,  1 
Leach,  270;  Begina  v.  Harford,  18  L.  T.,  N.  S.,  334;  Bex  v.  Dickenson, 
Buss.  &  B.  420;  Begina  v.  BaUeg,  L.  B.,  1  C.  C,  347;  People  v.  York,  5 
Harr.  493;  StaU  v.  Hawkins,  8  Port.  461;  S.  C,  33  Am.  Deo.  294;  WiUiams 
V.  State,  44  Ala.  896;  BaUeg  v.  State,  68  Id.  414;  Bountree  v.  State,  Id. 
881;  Mason  v.  Staie,  32  Ark.  238;  People  v.  Cheong  Foon  Ark,  61  CaL  527; 
Miller  v.  People,  4  CoL  182;  Lang  v.  State,  11  Fla.  295;  Baker  v.  State,  17 
Id.  406;  Smith  v.  Shult^  2  IlL  490;  S.  C,  32  Am.  Deo.  33;  Phelps  v.  People, 
65  Id.  334;  Hart  v.  State,  67  Ind.  102;  Umphrey  v.  State,  63  Id.  223;  Cum- 
mins V.  People,  11  N.  W.  Bep.  186  (Mich.);  People  v.  Cummins,  11  Id.  184 
(Mich.);  McDaniel  v.  State,  8  Smed.  &  M.  401;  S.  C,  27  Am.  Dec.  93; 
Wathms  V.  State,  60  Miss.  323;  State  v.  Qresser,  19  Mo.  247;  State  v.  MaUh- 
ems,  20  Id.  65;  StaU  v.  SUme,  68  Id.  101;  WHmm  v.  People,  39  N.  Y.  459; 
Basaett  v.  Spofford,  46  Id.  387;  McCourt  v.  People,  64  Id.  683;  Devine  v. 
People,  20  Hun,  98;  People  v.  Burton,  16  N.  Y.  Week.  Dig.  195;  Peoples. 
hM,  Dao.  Voii.  LTn— IS 
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Tweed,  14  Id.  492;  PeopU  v.  Woodward,  29  Alb.  L.  J.  183  (N.  Y.);  i^aaee 
vz  SuUe.  80  Tcz.  450;  Oardiner  v.  StaU,  83  Id.  092;  Johneon  v.  SuUe, 
86  Id.  875;  MuUiiu  y.  Slaie,  37  Id.  837;  Vanu  v.  State,  41  Id.  527;  Joki^ 
eom  T.  State,  Id.  008;  QuUzow  ▼.  iS^ofe,  1  Tex.  App.  65;  8.  C,  28  Am.  Bep. 
897;  Parchman  v.  Staie,  2  Id.  228;  Xo^om  t.  Staie^  Id.  406;  7Viy/ar  v. 
fitoie,  6  Id.  529;  Aineworth  r.  State,  11  Id.  339;  Landin  ▼.  iSta^  10  Id.  63; 
a  a,  12  Rep.,  N.  8.,  253;  Drqfer  ▼.  StaU,  11  Id.  681;  Hardemam  r. 
SkUe,  12  Id.  207;  Dow  ▼.  State,  Id.  843;  Muldrew  r.  State,  Id.  617; 
Bhmi  ▼.  Commonweaitk,  4  Leigh,  689;  8.  C,  26  Am.  Deo.  841.  Gonee* 
qnently,  if  the  defendant  takes  the  property  under  an  honest  belief  that  he 
baa  a  right  to  do  so,  or  under  a  fair  claim  of  right,  he  is  not  guilty  of  Ur- 
oeny,  although  his  claim  prove  unfounded:  HegSna  v.  Wade,  11  Cox  C.  G. 
549;  Jiex  v.  Jackmm,  1  Moo.  G.  G.  119;  Baker  ▼.  State,  17  Fla.  406;  State  t. 
Barrackmore,  47  Iowa,  684;  Comnumwealtk  v.  Wild,  Thaeh.  Gr.  Gas.  157;  Kap 
V.  StaU,  40  Tex.  29;  Varae  v.  State,  41  Id.  527;  Smith  r.  State,  42  Id.  444; 
DM>t  r.  State,  43  Id.  650;  Lawrence  v.  State,  Id.  806;  Sigler  v.  iState,  9  Tex. 
App.  428;  SteUe  v.  Leiehan,  41  Wis.  565;  and  a  taking  by  mistake  or  accident 
is  not  larceny:  Long  v.  Stale,  11  Fla.  295;  nor  under  the  directum  of  another 
to  whom  the  defendant  believed  it  to  belong:  State  v.  Matthewe,  20  Mo.  55} 
or  from  idle  curiosity:  Begina  v.  €hd{frty,  8  Gar.  &  P.  563;  nor  in  jest:  De- 
vine  Y.  People,  20  Hun,  98;  but  the  supposition  of  the  thief  that  the  artido 
belonged  to  one  indebted  to  him  is  no  defense,  even  if  the  supposition  is 
true:  Gettinger  v.  State,  13  Neb.  808;  8.  G.,  14  N.  W.  Bep.  408;  27  Alb.  L. 
J.  42. 

It  has  been  held  that  tiie  taking  must  be  lueri  causa;  UwUed  States  v. 
DunJdee,  1  McAll.  196;  and  Wharton  appears  to  favor  this  view  of  the  law; 
but  in  a  number  of  cases  the  contrary  doctrine  has  been  held:  Rex  v.  Calh 
bage.  Buss.  &  R.  292;  Begina  v.  Jonee,  I  Den.  G.  G.  188;  Begina  v. 
Prviett,  2  Gar.  &  Kir.  114;  Bex  v.  ffandleg.  Gar.  &  M.  547;  Bex  v.  Mor/it, 
Buss.  &  R.  307;  WOliame  v.  State,  52  Ala.  411;  People  v.  /uof^  28 
CaL  380;  StaU  v.  i^i/an,  12  Nev.  401;  8.  G.,  28  Am.  Bep.  802;  Keely  v. 
Suae,  14  Ind.  86;  Hamilton  v.  iSftate,  85  Miss.  214;  Warden  v.  i9ta<€,  60  Id. 
638.  An  intent  to  destroy  the  property  is  sufficient:  Bex  v.  Cabbage,  supra; 
or  to  kill  it  from  malice  and  to  deprive  the  owner  of  it:  Warden  v.  State, 
eupra;  but  see  StaU  v.  Hawkine,  supra,  where  it  was  held  that  such  an 
offense  would  be  malicious  mischief  and  not  larceny.  In  Bex  v.  Privett,  Be^ 
gina  v.  Handlej/,  and  Bex  v.  Morfit,  all  supra,  it  was  held  that  servants  who 
clandestinely  took  their  master's  oats  with  the  intention  of  giving  them  to 
their  master's  horses,  and  without  any  intent  to  apply  them  to  their  private 
benefit,  were  guilty  of  larceny.  Wharton,  who  in  his  work  on  criminal 
law,  section  898,  disapproves  of  these  decisions,  says:  "  If  this  law  is  good* 
It  makes  it  a  larceny  for  a  cook  to  take  without  authority  from  her  master's 
store  articles  to  improve  her  master's  cooking,  and  for  a  nurse  to  give  with- 
out  authority  the  parents'  food  to  be  eaten  by  the  child;"  and  at  section  899 
he  says:  "The  severe  penalties  of  larceny,  as  a  system  of  pillage  which  so- 
ciety must  put  down,  must  be  maintained  in  their  rigor;  but  it  will  be  de- 
structive of  the  humanities  of  life  to  extend  these  penalties  and  infamies  to 
every  case  where  property  is  taken  without  the  taint  of  selfish  greed  in  the 
taker."  On  the  othsr  hand,  Bishop,  in  his  Griminal  Law,  section  848,  treat- 
ing this  subject  on  principle,  says:  "The  entire  doctrine  of  larceny  in  our 
law  ii  so  technical  as  to  render  almost  hopeless  any  attempt  to  settle  a  dis- 
puted point  by  an  appeal  to  principle.  Still,  on  the  present  question,  if  the 
hseri  eamsa  b  required,  this  is  placing  the  love  of  greed  as  a  base  notiveb 
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pr^-emiueiit  over  all  other  baae  motiTet.  For  it  is  immaterial  to  the  perMm 
injureil  what  species  of  base  motive  moved  the  wrong-doer.  And  the  wrong 
to  society  is  the  same,  whatever  the  nature  of  the  baseness  which  prompted 
it.  Bat,  in  reason,  there  are  other  evil  motives  as  deserving  of  punishment 
as  this  wbich  we  term  the  love  of  greed.'* 

The  defendant  should  take  the  property  with  the  intention  of  depriving 
the  owner  of  the  goods  permanently,  otherwise  the  offense  will  not  be  lar 
ceny:  Begina  v.  JioUoway,  2  Car.  k  Kir.  942;  Ifegina  v.  Ouenuey,  1  F.  &  P. 
394;  ReghuL  v.  Poole,  7  Cox  C.  C.  373;  Rex  v.  Webb,  1  Moo.  C.  C.  431;  FUide 
V.  State,  6  Coldw.  624;  State  v.  South,  28  N.  J.  U  28;  Stale  v.  Self,  ^  Bay, 
242;  JokHKm  v.  State,  36  Tex.  375;  StaU  v.  Ryan,  12  Kev.  401;  S.  a,  28  Am. 
Rep.  802.  Thus  one  taking  another's  horse,  without  any  intention  of  con- 
verting him  to  his  own  use,  but  to  ride  for  some  miles,  and  then  abandoning 
him,  is  not  guilty  of  larceny:  Dove  v.  State,  37  Ark.  261;  Bex  v.  PhiUiptf,  2 
Esst  P.  C.  662;  as  where  the  hone  was  taken  by  a  slave  running  away  to 
facilitate  his  escape:  People  v.  York,  5  Harr.  403;  or  by  a  thief  for  the  same 
purpose:  Rex  v.  Crump,  1  Gsr.  &  P.  658;  but  a  taking  away  and  concealing  of 
property,  with  the  intent  to  oonoeal  it  until  the  owner  offers  a  reward,  is 
larceny:  Berry  v.  State^  31  Ohio  St.  219;  S.  C,  27  Am.  Bep.  606.  In  Regina 
v.  PhetheoH,  9  Car.  &  P.  662,  it  was  held  that  while  the  defense  to  a  charge  of 
stealing  that  the  prisoner  pawned  the  property  with  the  intention  of  redeem- 
ing it  was  not  a  defense  to  be  generally  encouraged,  yet  if  clearly  made  out 
in  proof,  it  would  prevail;  but  to  make  such  a  defense  available,  there  must 
not  only  be  the  intent,  but  the  ability  to  redeem:  Regina  v.  Medland,  2  Coz 
O.  C  292;  and  in  the  absence  of  such  ability  the  offense  is  larceny:  Reghia  v. 
TrebUeock,  7  Id.  408. 

To  oonstitute  larceny,  the  felonious  intent  must  exist  at  the  time  of  the 
taking  of  the  goods;  and  if  there  is  no  such  intent  then,  no  subsequently  con- 
ceived felonious  intent  will  render  the  defendant  guilty  of  larceny:  Begina  t. 
EvoM,  Car.  &  M.  632;  Btgina  v.  ThndU,  3  Cox  0.  C.  673;  8.  C,  3  New 
Besa.  Cas.  702;  Beglna  v.  Cole,  2  Cox  0.  0.  340;  Bexy,  CharUwood,  I  Leaoh, 
409;  Bex  v.  Bamka,  Buss.  &  B.  441;  Begina  v.  Doeit,  Dears.  C.  C.  640;  Bex 
V.  MueUom,  1  Moo.  C.  C.  160;  BaUey  v.  StaU,  68  Ala.  414;  Umphrey  v. 
State,  63  Ind.  223;  Starch  r.  State,  Id.  285;  S.  C,  30  Am.  Bep.  214;  State  v. 
IFoo^  46  Iowa,  116;  State  v.  Conway,  18  Mo.  321;  State  v.  Ware,  62  Id.  697; 
State  V.  aiford,  14  Nev.  72;  S.  C,  33  Am.  Bep.  626;  WUmm  v.  People,  89  N. 
T.  459;  Abrnme  t.  People,  13  N.  Y.  Supreme  Ct.  491;  People  v.  Andtreon, 
14  Johna  294;  S.  C,  7  Am.  Dec  462;  CommonwAdth  v.  Smith,  1  Penn.  L, 
J.  34;  Beed  v.  StaU,  8  Tex.  App.  40;  S.  C,  34  Am.  Bep.  732;  JliU  v.  State, 
28  Alb.  L.  J.  38;  S.  C,  16  Bep.,  N.  S.,  669  (Wis.)  There  have  been  a  few 
exceptions  allowed  to  this  rule.  Thus  a  subsequently  conceived  intention  ol 
converting  the  goods,  carried  into  execution,  was  regarded  as  larceny,  where 
the  person  obtained  the  possession  by  committing  a  trespass  tortiously  or  un« 
lawfully:  Commonwealth  v.  WhUe,  11  Cush.  483;  and  by  mesne  of  false  repre> 
sentations:  StaU  v.  Coombe,  65  Me.  477;  and  where  it  was  carried  into  effect  by 
•one  having  only  the  care,  custody,  or  charge  of  the  property  for  the  ownert 
PeopU  V.  Call,  1  Denio,  120;  S.  C,  43  Am.  Dec.  655;  Begina  v.  Jones,  Car. 
<&  M.  611.  Nor  need  a  felonious  intent  at  the  time  of  obtaining  the  prop- 
erty exist  in  order  to  convict  a  servant  of  larceny  by  appropriating  his  mas- 
ter's goods;  see  on  this  point  the  head  "Isrceny  by  servant,"  post. 

Where  a  person  has  conunitted  a  larceny,  no  change  of  mind  subsequently 
will  purge  the  offense:  StaU  v.  ScoU,  64  N.  C.  586;  nor  lus  voluntarily  sur- 
«endering  the  property:  Georgia  v.  Kepford,  46  Iowa,  48;  nor  even  his  paying 
<oat  iit  Tre/Um  v.  StaU,  6  Tex.  App.  480. 
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What  Abxiclib  asm  SirBJaor  of  LABCsinr.—The  thing  takoa  miiBt  be  of 
tome  Talae:  Begma  ▼.  Morris,  9  Car.  &  P.  349;   Wdverton  v.  ComtncnweaUh^ 
76  Va.  909;  8.  a,  18  Eep.,  N.  S.,  574;  6  Va.  L.  J.  224;  Paffne  t.  Peo;?^,  (^ 
Johns.  103;  but  it  may  be  worth  leis  than  the  smallest  coin:  Wolvertcn  y. 
OomnumweaUh,  tupra;  Regnia  r.  Morris,  tuprcu    The  following  artidee  hay» 
been  held  subject  of  larceny:  Lost  property:  Tanner^s  Cast,  14  Qrafct.  635;. 
RobvMon  ▼.  Stale,  11  Tex.  App.  403;  8.  C,  40  Am.  Bep.  790;  13  Bep.,  N.  8., 
508;  PritcIieU  v.  8taU,  2  Sneed,  285;  but  not  abandoned  property:  UnUed 
StaUs  V.  Smiley,  6  Saw.  640;   strays:  State  v.  Caairel,  53  Mo.  124;  a  box 
of  matches  placed  by  the  owner  of  a  store  on  his  counter  for  the  nse  of 
his  customers:  Mitchum  v.  State,  45  Ala.  29.    Choaes  in  action  were  not  sub- 
ject to  larceny  at  common  law:  UrtUed  States  v.  Davis,  5  Maaon,  356;  Outp- 
▼.  State,  I  Port.  83;  8.  C,  26  Am.  Dec.  357;  but  this  rule  has  been  changed 
by  statute,  and  the  following  are:  obligations,  bonds,  bills  obligatory,  etc: 
Dametoood  v.  State,  2  Mias.  262;  country  bank  notes,  not  then  in  ciroulatio» 
for  value,  in  the  course  of  transmission  from  one  bank  to  another:  Regiiia  ▼. 
West,  7  Cox  C.  C.  183;  the  halves  of  a  country  bank  note  sent  in  a  letter:  Re» 
▼.  Mead,  4  Car.  &  P.  535;  bank  notes  generally:  United  States  v.  Marshall,, 
6  Mason,  537;  Corbetl  v.  State,  31  Ala.  429:  StaU  r.  Allen,  B.  M.  Charlt  518; 
Thomassim  v.  State,  22  Oa.  499;  State  v.  Bond,  8  Iowa,  540;  CommanweaUk 
▼.  Band,  7  Met.  475;  McDonald  v.  StaU,  8  Mo.  283;  State  v.  Banks,  Phill. 
L.  577;  Starkey  v.  State,  6  Ohio  St.  266;  State  v.  Wilson,  3  Brev.  196;  State 
V.  Tillery,  1  Nott  &  M.  9;  State  v.  Casados,  Id.  91;  Pyland  ▼.  State,  4  Sneed,. 
867;  Boyd's  Case,  1  Bob.  (Va.)  691;  CwnnUngs  v.  CommontoeaUh,  2  Va.  Gas. 
128;  Pomeroy  y.  CommonujeaUh,  Id.  342;  Commonwealth  y.  StMins,  8  Oray,. 
492;  Sansbury  y.  StaU,  4  Tex.  App.  99;  Oruson  y.  StaU,  6  Miss.  33;  SalUsY, 
State,  39  Ala.  691;  but  see,  to  the  contrary,  ITnited  States  y.  Bowen,  2  Cranch^ 
C.  Ct.  133;  UniUed  States  y.  Camat,  Id.  469;  Cvlp  v.  State,  1  Port.  33;  State 
y.  Calvin,  22  N.  J.  L.  207;  Johnson  y.  Stale,  11  Ohio  St.  324;  notes  m  the^ 
nature  of  bank  notes  issued  by  an  individual:  Sylvester  y.  Oirard,  4  Bawle, 
185;  bank  bills  redeemed  by  a  bank  and  in  the  hands  of  its  agents:  Common^ 
wealth  y.  Band,  7  Met.  475;   8.  C,  41  Am.  Dec.  455;  but  not  foreign  bank 
bills  unless  their  value  is  proved:  Corhett  v.  Stale,  31  Ala.  329;  treasury 
notes:  Sallle  y.  StaU,  39  Id.  691;  and  checks:  Begina  v.  Perry,  1  Den.  C  C. 
69;  Commonwenlth  y.  Terkes,  12  Cox  C.  C.  208.    Certificates  of  stock  ar» 
subject  of  larceny:  PtopU  v.  Cfriffin,  38  How.  Pr.  475;  and  certificates  of  » 
foreign  railroad  company:   Begina  v.  Smith,  Dears.  C.  C.  561.    Conunon  re- 
ceipts are  not:  PeopU  v.  Gr\ffln,  38  How.  Pr.  475;  People  v.  Bradley,  4  Park. 
Cr.  C.  245;  but  see  People  v.  Loonus,  4  Denio,  380;  and  an  accountable  re- 
ceipt is:  PeopU  v.  Bradley,  4  Park.  Cr.  C.  245;  so  is  a  note  payable  in  specifio- 
articles:  Id.;  and  a  pawnbroker's  duplicate:  Begina  v.  Morrison,  Bell  C.  C 
158.    A  printed  list  of  the  names  of  subscribers  to  a  paper  and  the  dates  up^ 
to  which  they  have  paid  is  not  subject  to  larceny:  Stale  v.  James,  58  N.  H. 
67;  nor  a  written  but  unstamped  agreement  to  build  certain  cottages:  Begina- 
y.  WatU,  Dears.  C.  C.  326;  nor  a  commission  to  settle  boundaries:  Bex  y.  WeU' 
beer,  2  Stra.  1133;  a  memorandum  book  is  the  subject  of  larceny:  Common^ 
wealth  v.  Williams,  9  Met.  273;  so  are  public  records:  Wilaon  v.  StaU,  5  Ark. 
513;  and  rolls  of  parchment,  unless  they  concern  the  realty:  Bex  v.  Walker, 
1  Moo.  C.  C.  155;  and  property  used  for  gaming  purposes:  Bales  v.  StaU,  9 
W.  Va.  685;  intoxicating  liquors,  though  purchased  and  intended  to  be  sold 
in  violation  of  statute:  Commonwealth  v.  Cqfee,  9  Oray,  139;  and  money 
acquired  by  the  iUegal  sale  of  intoxicating  liquors:  CommonweeUth  v.  BowrkSf. 
10  Cush.  397;  illuminating  gas:  Begina  v.  White,  3  Car.  &  K.  363;  Commofi^ 
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^oeaUh  V.  ShatOf-  4  AUen,  908;  water  tapplied  by  »  waler  oompMiy  to  a  ons- 
tomer  and  standing  in  hit  pipes:  .Flmw  v.  (yBrien,  28  Alb.  L.  J.  400;  ioe  pat 
in  an  ioe-hooae  for  domestio  iiae:  Ward  ▼•  People,  8  Hill  (N.  T.)»  886;  8.  O.* 
« Id.  144. 

Thingi  attached  to  the  freehold  were  not  labjeot  of  laroony  at  the  oonunon 
law:  State  y.  BaUf  6  Harr.  492;  thna  a  nngget  of  gold  separated  from 
the  vein  by  natural  canaes  is  not:  State  ▼.  BmH^  64  K.  C.  619;  logs  in  a  fence 
«re  not:  Umied  States  y.  Smitk,  I  Oranch  0.  Ct  470;  growing  crops  wars 
not  by  the  common  law,  bat  have  been  made  so  by  statate:  State  r,  Stepheit' 
eon,  2  Bailey,  334;  State  y.  Foy»  82  N.  0.  679;  Pmchard  v.  State^  62  Ak. 
167;  Gregg  v.  State^  56  Id.  116;  doors  when  attached  to  a  hoase  are  not,  bat 
when  seYered  are:  Ex  parte  WUke,  84  Tez.  155;  and  things  saYoring  of  the 
realty  by  scYerance  become  sabject:  Bell  y.  State,  4  Baxt.  426;  chande- 
liers affixed  to  freehold  are:  Smith  y.  Oomtmmweaith,  14  Bnah,  31;  &  C, 
29  Am.  Bep.  402;  brass  iixed  to  tombstones  is,  eenMe:  Men  y.  BUck,  4  Car. 
A  P.  377;  lead  pipe  fixed  to  a  bailding  is:  StaU  y.  Stone,  30  N.  J.  L.  299) 
Begina  y.  Biee,  Bell  G.  C.  87;  eon^ro:  Regina  y.  Oooeh,  8  Gar.  &  P.  293;  a 
leathern  belt  connected  with  certain  wheela  in  a  saw-mill,  and  which  may  be 
remoYed  readily  and  without  injaiy,  is:  Jaekeon  y.  State,  10  Ohio  St.  104; 
turpentine  ran  oat  of  trees  into  boxes  cat  into  the  trees  for  the  parpose  of 
leoeiving  it  is:  StaU  y.  Moort,  11  Ired.  L.  70;  S.  G.,  53  Am.  Dec.  401;  key 
in  a  door  is:  ffoakhu  y.  Torrtnee,  6  BUckL  417;  8.  G.,  35  Am.  Dec  129. 

The  general  rale  as  to  animals  is,  that  if  of  a  domestic  natare,  they  are 
•abject  to  larceny,  bat  if  /era  natune,  they  are  not.  Thas  tame  bat  ancon* 
fined  pigeons  are  sabject  of  larceny:  Bex  y.  Brooke,  4  Gar.  &  P.  131; 
Begina  v.  Cheqfor,  2  Den.  G.  G.  361;  pea-fowls  are:  Commonwealth  y.  Beaman, 
8  Gray,  497;  pheasants  reared  under  a  hen  are:  Regina  y.  Head,  1  F.  &  F. 
350;  Begina  y.  Oamham,  8  Cox  C.  C.  451;  Regina  v.  Cory,  10  Id.  23;  yoang 
partridges  hatched  and  reared  under  a  hen  are:  Regina  y.  Shackle,  38  L.  J.  M. 
C  21;  8.  G.,  L.  B.,  1  C.  G.,  158;  domestic  turkeys  are:  State  y.  Turner,  66 
N.  G.  618;  cattle  are:  State  v.  BiUler,  65  Id.  309.  But  dogs  were  not  the 
subject  of  larceny  at  common  law:  Begina  y.  Robineon^  Bell  C.  G.  34;  People 
Y.  Campbell,  4  Park.  Cr.  C.  386;  State  v.  Holder,  81  N.  0.  527;  State  y. 
Lyrms,  26  Ohio  St.  400;  S.  C,  20  Am.  Bep.  772;  StaU  y.  Doe,  79  Ind.  9;  S. 
C,  41  Am.  Bep.  599;  Ward  y.  StaU,  48  Ala.  161;  S.  G.,  17  Am.  Bep.  31; 
but  have  been  made  so  by  statute  in  many  cases:  People  v.  CampbeU,  4  Park. 
Gr.  C.  386;  StaU  v.  Brotm,  9  Baxt  53;  S.  C,  40  Am.  Kep.  81;  25  Alb.  L.  J. 
444;  MuUaly  v.  PeopU,  86  N.  Y.  365;  S.  C,  13  N.  Y.  Week.  Dig.  74;  S.  C, 

12  Id.  236;  Harrington  ▼.  Miles,  11  Kan.  480;  S.  G.,  15  Am.  Bep.  355;  bees 
in  the  possession  of  the  owner  are  subject  of  larceny:  StaU  y.  Murphy,  8 
Blackf.  498;  on  the  other  hand,  doves,  being  ferce  nalurce^  are  not  subject  of 
larceny,  unless  they  are  in  the  owner's  custody:  Commonwealth  v.  Chaee,  9 
Pick.  15;  S.  G.,  19  Am.  Dec.  348;  fish  are  not,  unless  reclaimed,  confined,  or 
dead,  and  valuable  for  food  or  otherwise:  Stale  v.  Krider,  78  N.  G.  481; 
ferrets,  though  tame  and  salable,  are  not:  Rex  v.  Searing,  Buss.  &  B. 
350;  a  marten  caught  in  a  trap  in  the  woods  while  it  remains  in  the  trap  is 
not:  Norton  v.  Ladd,  5  N.  H.  203;  S.  C,  20  Am.  Dec.  573;  but  an  otter,  if 
confined  or  dead,  is  the  subject  of  larceny:  State  v.  J/ottse,  65  N.  G.  315;  S. 
G.,  6  Am.  Rep.  744;  and  oysters  are  the  subject  of  larceny:  StcUe  y.  Tayler, 

13  B.  L  41;  SlaU  v.  Taylor,  27  N.  J.  L.  117.  The  subject  of  the  larceny  of 
animals  is  discussed  in  an  article  in  24  Alb.  L.  J.  244. 

Whxn  a  Pabtt  mat  bb  Guiltt  or  Larceny  in  Stxauko  his  Own 
Pbopebty. — ^A  party  can  not  be  convicte4  of  stealing  his  own  property,  it 
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being  in  hi*  pOMMrion:  People  v.  Machinley,  0  Cal.  250;  bnt  a  general  owner 
may  be  convicted  of  stealing  from  a  special  owner  or  bailee:  8ia£e  ▼.  McCoy, 
17  Rep.,  N.  S.,  474;  and  a  part  owner  may  be  convicted  of  stealing  it  from 
the  person  in  whose  custody  it  was,  and  who  was  accountable  for  it:  Rtgina 
V.  BurgeM,  L.  &  C.  200;  Hex  v.  Bramley,  Buss.  &  R.  478;  Regina  v. 
Webeter,  lb  &  C.  77;  and  it  is  larceny  for  the  owner  to  remove  it  clandes* 
tinely  from  the  rightful  possession  of  one  who  has  a  x*a]id  lien  upon  it: 
People  V.  Long,  50  Mich.  240;  as  to  take  a  watch  from  a  bailee,  with  whom 
it  has  been  left  for  repairs,  with  the  inttfnt  to  deprive  him  of  the  value  of 
his  repairs:  Staie  v.  Stephens,  32  Tex.  155;  and  a  pledgor  obtaining  posses- 
sion of  the  thing  pledged  by  deception  and  false  pretenses,  and  with  the 
felonious  intention  of  depriving  the  pledgee  of  his  security;  is  guilty  of  lar- 
ceny: Bndey  v.  Bw*e,  67  Iowa,  651;  S.  C,  13  Rep.,  N.  8.,  683;  11  N.  W. 
Bep.  620;  and  if  a  man  steal  his  own  property  with  the  intent  to  charge 
another  with  it,  it  is  larceny:  Palmer  v.  People,  10  Wend.  165;  d.  C,  25 
Am.  Dec.  551;  as  if  he  intend  to  charge  his  bailee  with  it:  People  v.  Stone, 
16  Cal.  360;  People  v.  Thomp9on,  34  Id.  671;  and  if  he  steal  his  own  goods 
from  his  bailee,  not  with  the  intention  of  charging  the  bailee,  but  to  defraud 
the  king,  it  is  larceny,  if  the  bailee  had  an  interest  in  the  possession  and 
could  have  withheld  it:  Bex  v.  Wilkinson,  Russ.  &  R.  470;  but  in  Pennsyl- 
vania it  was  held  that  a  man  could  not  be  indicted  for  larceny  of  his  own 
property  from  his  bailee:  Commonwealth  v.  Tobin,  2  Brews.  570.  If  a  pris- 
oner had  assigned  his  goods  by  deed  to  trustees  for  the  benefit  of  creditors, 
and  the  trustees  took  no  possession  of  them,  but  the  prisoner  remained  in  pos- 
session, his  removal  of  the  goods  with  intent  to  deprive  the  creditors  of  them 
^  not  larceny;  Begina  v.  Pratt,  Dears.  C.  C.  360. 

Obtaining  Goods  bt  False  Pbetenses  and  Eefreskntations.— If  the 
ownership  of  the  property  is  parted  with,  the  defendant  is  not  guilty  of 
larceny  although  the  owner  was  induced  to  part  with  the  goods  by  means 
of  fraudulent  representations:  Bex  v.  Adams,  Russ.  &  R.  225;  Letoer  v. 
Commontoealth,  15  Serg.  &  R.  03;  Kellogg  v.  State,  26  Ohio  St.  15;  PUts  v. 
State,  5  Tex.  App.  122.  The  offense,  in  such  a  case,  would  be  obtaining 
goods  by  false  pretenses,  but  not  larceny.  If,  however,  the  owner  by  means 
of  the  false  pretenses  or  representations  parted  with  the  possession  merely 
and  not  with  the  title,  and  the  wrong-doer  appropriate  the  property  without 
his  consent,  the  offense  is  larceny:  PUts  v.  State,  5  Id.  122;  Loomis  v.  People^ 
67  N.  Y.  322;  S.  C,  23  Am.  Rep.  123;  StaU  v.  LindenthaU,  5  Rich. 
237;  Starkie  v.  Commonweaith,  7  Leigh,  752;  Bex  v.  AieUes^  1  Leach,  204; 
Begina  v.  Brown,  Dears.  0.  C.  616;  Wilson  v.  StaU,  1  Port,  lia  It  was 
held  in  Berg  v.  State,  2  Tex.  App.  148,  that  if  it  appear  that  the  taking 
was  lawful,  but  was  obtained  by  false  pretenses  and  with  the  intent  to  de- 
prive the  owner  of  the  value  of  his  property  and  appropriate  it  to  his  own 
use,  the  proof  must  show  an  appropriation  by  the  taker;  and  see  also  Horn' 
beck  V.  State,  10  Id.  408,  to  the  same  effect.  The  false  pretenses,  either  with 
or  without  other  causes,  must  have  had  a  decisive  influence  upon  the  mind 
of  the  owner  so  that  without  their  influence  he  would  not  have  parted  with 
his  property:  Fay  v.  CommonweaUh,  28  Gratt.  012.  If  the  defendant  obtain 
possession  of  the  property  from  the  servant  of  the  owner  by  means  of  false 
pretenses,  with  a  felonious  intent  to  appropriate  it,  he  is  guilty  of  larceny: 
Begina  v.  StaU,  2  Car.  &  Kir.  088;  Begina  v.  Sheppard,  0  Car.  &  P.  121.  And 
if  the  prisoner  obtain  letters  from  a  post-office  by  falsely  representing  that  be 
was  sent  for  them  by  the  persons  to  whom  they  were  addressed,  he  is  guilty 
of  larceny:  Begina  v.  OilUngs,  1  F.  &  F.  36.    And  a  party  is  guil^  if  be 
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obtain  poesession  of  a  certificate  and  field-notes,  the  property  of  another,  from 
a  sorrejror,  upon  the  pretense  of  an  interest  in  the  land,  and  a  deeire  to  retnm 
them  to  the  general  land  office  for  a  patent,  but  really  with  the  fraudulent 
intent  to  convert  them  or  to  suffer  the  time  for  their  return  to  expire,  and 
then  to  appropriate  the  land  by  another  certificate  or  pre-emption  claim: 
State  y.  Vtelsery,  19  Tez.  326.  See  further  on  this  subject  the  heads  "  larceny 
by  hirers  or  borrowers  of  chattels,**  and  '*  larceny  by  the  purchaser  of  goods," 
pott, 

Obtaivixo  Pbopebty  bt  Triokb  ob  Abtifices. — Obtaining  the  possession 
of  property  by  tricks  or  artifices  is  larceny:  Regina  v.  Hastily  11  Cox  C.  C 
697;  Hvber  y.  State,  67  Ind.  341;  Regina  v.  Johnson,  2  Den.  C.  C.  310;  KeUp 
y.  People,  13  N.  Y.  Supreme  Ct.  609;  Miller  v.  Commonwealth,  78  Ky.  15;  S. 
C,  39  Am.  Kep.  194;  Smith  v.  People,  63  N.  Y.  Ill;  S.  C,  13  Am.  Bep.  474; 
but  if  the  owner  is  deceived  into  a  suirender  of  the  title  as  well  as  the  posses- 
sion, the  offense  is  getting  the  property  by  means  of  false  pretenses,  and  not 
larceny:  Smith  v.  People,  supra;  Miller  v.  Commonwealth,  supra;  KeUy  v. 
People,  supra. 

Obtaining  property  by  means  of  a  gaming  trick  has  been  held  larceny: 
D^frese  v.  Staie,  3  Ueisk.  63;  S.  C,  8  Am.  Rep.  I;  Rrx  v.  Dobson,  £uss.  & 
B.  413;  but  see,  contra,  Regina  v.  Wilsmi,  8  Car.  &  P.  HI;  Rex  v.  Nicholson, 
2  Leach,  610.  It  was  held  in  J/all  v.  State,  6  Baxt  622,  that  if  a  person 
was  fraudulently  induced  to  play  at  cards  when  he  had  no  chance  to  win, 
and  losing,  the  offense  was  larceny,  the  game  or  trick  being  the  device  to  get 
possession  of  the  money.  '  A  gypsy  obtaining  money  and  goods  under  the 
pretense  of  practicing  witchcraft,  and  without  any  intention  to  return  them, 
is  guilty  of  larceny:  Regina  y.  Bunee,  1  F.  &  F.  623. 

LABonrr  bt  Falsxlt  Pebsokatino  Another  Pbbson. — One  who  falsely 
personates  another,  and  in  such  assumed  character  receives  property  in- 
tended for  such  other  person,  is  guilty  of  larceny:  State  v.  Brown,  26  Iowa, 
661;  Rex  y.  Lcngstreeth,  1  Moo.  C.  C.  137;  Commonwealth  v.  Collins,  12  Allen, 
181;  Rex  y.  WUHns,  2  East  P.  C.  673;  Commonweaith  v.  Lawless,  103  Mass. 
426;  but  such  an  offense  was  held  not  to  be  larceny  under  the  Indiana  statute: 
Williams  v.  State,  40  Ind.  367i  although  it  was  said  it  might  be  the  offense 
of  obtaining  money  by  false  pretenses. 

Labcknt  in  Making  Change. — If  a  bill  is  put  into  a  person^s  -hands  to 
make  change,  and  he  appropriate  it,  the  offense  is  larceny:  Ihrrell  v.  Peopte, 
16  111.  606.  Thus  where  the  prosecutor  gave  the  defendant,  a  bar-keeper,  a 
fifty-dollar  bill  to  take  out  ten  cents  for  soda,  and  the  prisoner  put  a  few 
coppers  on  the  counter,  and  when  the  prosecutor  asked  for  change,  put  him 
out  of  doors  and  kept  the  money,  he  is  guilty  of  larceny:  Hildebrand  v. 
People,  66  N.  Y.  394;  S.  C,  16  Am.  Rep.  435;  and  where  the  prisoner,  a 
saloon-keeper,  received  from  R.  a  twenty-dollar  piece  to  pay  for  twenty-five 
cents'  worth  of  liquor,  and  being  unable  to  change  it,  went  out,  at  R.'s  re- 
quest, to  get  change,  and  lost  the  money  in  gambling,  he  is  guilty  of  lar- 
ceny: People  v.  Special  Sessions  Justices,  90  N.  Y.  12;  S.  C,  14  Rep.,  N. 
8.,  696;  43  Am.  Rep.  136,  reversing  S.  C,  26  Hun,  637;  see,  however,  Re^ 
gina  v.  lliomas,  9  Car.  &  P.  741 ;  and  where  a  prisoner  went  to  a  shop  and 
asked  for  change,  and  on  being  given  it,  ran  off  with  it  without  leaving  his 
own  money,  he  is  guilty  of  larceny:  Rex  v.  Williams,  6  Id.  390. 

Obtaining  Monbt  bt  Thbkats  ob  Extortion.— Where  A.  acted  as  an 
auctioneer  at  a  mock-auction,  and  knocked  down  the  g^ds  to  B.,  who  had 
not  bid,  and  compelled  her  to  take  the  property  and  pay  the  bid  by  means 
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of  threats,  his  offense  is  larceny:  Begvia  v.  JUcGrcUh,  L.  R.,  1  C.  C,  205;  and 
•o  is  that  of  a  knife-grinder  who  overcharges  a  hidy  for  work  done  for  her, 
and  then  compels  her  to  pay  the  amount  by  frightening  her:  Rtgina  v.  Loved, 
U  L.  T.,  N.  S.,  319;  S.  C.»  24  Alb.  L.  J.  139;  21  Am.  Law  Beg.,  N.  S.,  705. 
So,  also,  if  one  having  no  cause  of  action  sues  oat  a  writ  for  a  fictitious  de- 
mand, and  gets  possession  of  the  property  of  another,  which  he  converts  to 
his  own  use,  he  is  guilty  of  larceny:  Commonwealth  v.  Low,  Thach.  Or.  Gas. 
477;  and  the  same  is  true  if  one,  having  a  right  of  action,  makes  use  of  a  pro- 
cess which  he  knows  he  has  no  right  to  adopt,  to  get  property  of  liis  debtor, 
with  intent  to  defraud  him:  Id.  But  where  the  defendant  falsely  represented 
himself  as  an  ofScer,  with  a  warrant  for  the  arrest  of  a  person  on  the  charge 
of  passing  counterfeit  money,  and  thus  obtained  the  bank  bills  from  the  pros- 
ecutor as  surety  of  the  alleged  criminal,  the  crime  is  that  of  obtaining  money 
on  false  pretenses,  and  not  larceny:  Perkin$  v.  SUUe^  65  Ind.  317. 

Affbopuation  bt  One  to  Whom  Moket  Paid  ob  Goods  Dbjvsbsd 
BY  Mistake. — Where  one  person  paying  money  to  another  overpays  him  by 
mistake,  and  such  person,  knowing  the  mistake,  conceals  the  fact  and  appro- 
priates the  money  thus  overpaid,  he  is  guilty  of  larceny:  Wo{fiUein  v.  People, 
13  N.  Y.  Supreme  Ct.  121;  State  v.  Ducher,  8  Or.  394;  S.  C,  34  Am.  Bep. 
590;  BaUey  v.  State,  58  Ala.  414;  Itegiiia  v.  Middleton,  12  Cox  C.  G.  200^  417. 
So,  albo,  where  a  carman,  having  orders  to  deliver  goods  to  a  certain  peFBOB* 
by  mistake  delivers  them  to  another  person,  who  appropriates  them  to  his 
own  use,  the  latter  is  guilty  of  larceny:  Begina  v.  LitUe,  10  Id.  650. 

MiscBLLAKEOUS  INSTANCES  OF  Labcent. — Pulling  wool  from  the  bodies 
of  live  sheep  is  larceny:  Bex  v.  Maartm,  1  Leach,  171;  as  is  the  killing 
and  skinning  another's  cattle^  with  a  fraudulent  intent  to  sell  and  appro- 
priate their  hides:  McPIiaU  v.  State,  9  Tex.  App.  164;  and  the  taking  pos- 
session of  another's  hogs,  with  the  unlawful  intent  to  mark  them  with  the 
defendant's  own  mark  and  to  use  them  as  his  own:  ScoU  v.  Harbor,  18  GaL  704; 
and  taking  fat  from  a  loft  of  B.,  a  tallow-melter,  and  trying  to  induce  him  to 
buy  it  himself:  Begitia  v.  Hall,  2  Gar.  &  Kir.  047.  And  a  leasee  is  guilty  of 
laroeny  who  asks  to  see  a  signed  receipt  for  the  rent  and  then  refuses  to  re- 
turn the  receipt  or  pay  the  rent:  Begina  v.  Bodway,  0  Id.  784;  so  is  the  obli- 
gor of  a  bond  who  asks  the  obligee  to  be  allowed  to  inspect  it,  and  immediately 
puts  it  into  the  fire  and  bums  it,  on  it  being  handed  to  him:  Dignotcitty  v. 
State,  17  Tex.  521.  A  man  driving  a  flock  of  sheep  is  guilty,  if  he  drove 
away  a  lamb  belonging  to  another,  without  knowing  that  he  did  so,  and  on 
discovering  the  lamb,  sold  it:  Begina  v.  BUey,  Dears.  G.  G.  149;  and  takin|( 
money  out  of  the  open  hand  of  a  person  who  is  standing  on  the  street  count- 
iog  it  is  larceny,  if  the  person  taking  it  refuse  to  return  it:  Johnson  v.  Obfii- 
momoeaUh,  24  Gratt.  555.  It  does  not  change  the  nature  of  a  larceny  from 
the  person  that  the  person  plundered  was  asleep:  HaU  v.  People,  30  Mich. 
717.  One  who  obtains  goods  on  a  forged  order  is  not  guilty  of  larceny: 
Begina  v.  Adams,  1  Den.  G.  G.  38. 

Labcent  bt  Pebsons  in  Peculiab  Belatioks. — 1.  Larceny  by  BaiieeB 
Oenerally.^lt  was  said  in  Wright  v,  Lindsay,  20  Ala.  428,  that  a  bailee  could 
not  be  guilty  of  larceny  at  the  common  law  by  a  fraudulent  conversion  of 
the  deposit.  But  it  has  been  held  that  if  a  bailee  convert  property  to  his 
own  use  with  felonious  intent,  he  is  guilty  of  the  offense:  People  v.  Poggi,  19 
Gal.  600;  StaU  v.  White,  2  Tyler,  352;  Welsh  v.  People,  17  HI.  339;  as  where 
he  obtains  the  possession  with  the  intent  to  convert  to  his  own  use:  Peo- 
pU  V.  Smith,  23  Gal.  280;  EUiott  v.  Commonwealth^  12  Bush,  176;  but  some 
act  inconsistent  with  the  bailment  mast  be  proved:   Begima  v.  Jackson,  0 
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Cox  G.  C.  505;  and  it  has  been  held  that  the  felonious  intent  most  exist 
when  he  acquired  possession  of  the  property:  State  v.  Braden,  2  Overt.  68; 
Begina  t.  Jo/mb,  Car.  &  M.  611;  Rex  v.  Banke,  Russ.  k  &  441.  For  the 
purpose  of  convenienoe,  we  will  treat  of  the  different  classes  of  bailees  sepa- 
rately. 

a.  Agitien, — ^In  Regima  v.  Leppard,  4  F.  &  F.  61,  it  was  held  that  an 
Agister  selling  sheep  without  authority,  and  without  any  reason  to  suppose 
he  had  anthority,  was  guilty  of  larceny,  otherwise  not.  But  in  Rex  ▼.  Smithy 
1  Moo.  O.  GL  478,  it  yu  held  that  a  person  who  received  a  horse  to  be 
agisted  and  selling  it  was  not  guilty  of  larceny,  as  the  proeecutor  had  parted 
with  his  possessioii. 

bw  Hhrere  or  Borrovtre  <^  ChaUeU. — If  a  defendant  obtain  possession  of 
n  ehftttel  under  the  false  pretense  of  hiring  or  borrowing,  but  with  the  feloni- 
ous intention  of  converting  it  to  his  own  use,  he  is  guilty  of  larceny:  Slarkie 
V.  OammoHwedUh,  7  Leigh,  752;  Rex  t.  Semple,  1  Leach,  420;  Rex  y.  Pear, 
Id.  212;  Bex  t.  Thannard,  2  East  P.  0.  687;  StaU  v.  Humphrey,  32  Vt^ 
560;  CommamoeaUh  v.  Smiih,  1  Penn.  L.  J.  400;  8UUe  v.  WiUianu,  35  Mo. 
229;  KoHon  r.  Staie^  4  Id.  461;  QuUxow  v.  State,  1  Tex.  App.  65;  8.  C,  28 
Am.  Bep.  887;  White  v.  State,  11  Tex.  769  (see,  contra,  Fdter  v.  StaU^  9 
Yerg.  897);  although  the  luring  was  for  no  definite  time;  Rex  v.  Semple^ 
wpra;  and  although  no  actual  conversion  by  a  sale  or  otherwise  is  proved: 
Regina  Y.  Joheuon^  4  Cox  C.  C.  82;  and  it  has  been  held  that  if  the  feloni- 
<ms  intention  is  subsequently  conceived,  the  defendant  is  nevertheless  guilty: 
State  T.  Coomfts,  55  Me.  477;  NorU^  v.  Statt,  4  Mo.  461;  but  the  dedsions 
generally  follow  the  rule  that  the  felonious  intent  must  exist  at  the  time 
of  obtaining  possession:  HiU  ▼.  State,  28  Alb.  L.  J.  37;  8.  G.,  15  Rep.,  N. 
43.,  669;  12  Am.  Law  Rec.  123;  Begina  y.  Cole,  2  Cox  G.  G.  340;  Regina  v. 
Brooks,  8  Gar.  k  P.  296;  Begina  v.  Jones,  Gar.  k  M.  611;  Commonwealth 
V.  SmUh,  1  Penn.  Xj.  J.  400.  In  Begina  v.  Brooks,  supra,  it  was  held  there 
must  not  only  have  been  an  original  intention  to  convert,  but  a  subsequent 
jictual  conversion,  and  that  a  mere  agreement  to  accept  a  sum  offered  for 
th9  goods  was  not  such  a  conversion,  if  the  party  who  made  the  offer  did  not 
intend  to  purchase  unless  his  suspicious  as  to  the  honesty  and  right  of  the 
vendor  to  sell  were  removed. 

o.  Drovers  <^  CeUtle  and  Persons  not  Common  Carriers  or  Servants  Car* 
tying  Goods  for  Owner. — If  a  drover  of  cattle  or  sheep  employed  to  drive 
the  cattle  to  a  particular  place  sell  the  cattle  or  sheep,  and  convert  the  cat- 
tle or  sheep,  he  is  guilty  of  larceny:  Begina  v.  Ooodbody,  8  Gar.  k  P.  665; 
Bex  v.  Stock,  1  Moo.  G.  G.  87;  Begina  v.  Ja/ikson,  2  Id.  32;  Bex  v.  McNamee, 
1  Id.  368.  See,  however,  Begina  v.  Hef/,  3  Cox  C.  C.  582.  And  in  Begina  v. 
Jackson,  supra,  this  was  held  so,  although  the  intent  was  not  conceived  until 
afterwards.  And  if  an  owner  employ  a  person  to  take  goods  to  a  particular 
place  and  show  them  to  a  customer,  and  the  person  employed  seM  them  for 
his  own  benefit,  he  is  guilty  of  the  offense:  Regina  v.  Harvey,  9  Car.  k  P. 
353;  as  is  a  person  who  is  requested  to  put  a  letter  in  the  post-office,  and 
told  that  it  contains  money,  if  he  breaks  the  seal  and  abstracts  the  money: 
Rex  v.  Jones,  7  Id.  151;  or  opens  a  package  of  goods  intrusted  to  his  care, 
■and  disposes  of  them  to  his  own  use:  Slate  v.  Fairdough,  29  Conn.  47;  or 
receives  a  parcel  containing  notes  to  take  to  a  coach -office,  and  abstracts 
the  notes  on  the  way:  Reyina  v.  Jones,  9  Car.  &  P.  38;  and  one  who  in  em- 
ployed to  take  a  barge  to  a  certain  place  and  is  paid  a  sum  to  pay  tonnago 
dues  in  addition  to  his  wages,  and  appropriates  the  surplus  remaining  after 
^ying  the  dues  to  his  own  use,  is  guilty:  Regina  v.  Ooode,  Car.  k  M.  582. 
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d.  Where  Propertff  ie  L^  with  One  to  Per/arm  Labor  t^pon  It, — If  property 
U  left  with  one  who  is  to  perform  certam  labor  upon  it,  he  is  not  goil^ 
of  larceny,  unless  at  the  time  he  received  the  goods  he  entertained  the 
felonious  intention  of  appropriating  them;  a  subeeqaentiy  oonoeived  inten- 
tion and  conversion  will  not  make  him  guilty  of  conversion:  Abrainu  y.  Peo- 
fie,  13  N.  Y.  Supreme  Ct.  401;  Beffina  v.  ThHOle,  3  Cox  C.  C.  573;  Regina 
V.  EvofM,  Gar.  &  M.  632;  nor  would  he  be  where  he  kept  it  as  security  for  the 
amount  alleged  to  be  due  on  a  dispute  as  to  its  amount:  Regiena  v.  Wade,  1 1 
Ck>x  C.  C.  649;  but  where  a  bureau  was  delivered  to  a  carpenter  for  repairs, 
and  he  discovered  a  secret  drawer,  which  he  unneolbsarily  broke  open  and 
appropriated  money  discovered  there,  he  is  guilty  of  laroeny  unless  he  in- 
tended to  return  the  money:  Cartwright  v.  Oreen^  2  Leach,  952.  And  a 
miller  receiving  wheat  to  grind  is  guilty  if  he  fraudulently  retain  part  of  the 
wheat  and  return  a  mixture  of  barilla  and  plaster  of  Paris:  Commonwealih  v. 
Jones,  1  Pick.  375. 

e.  Other  Instances  <if  Larceny  by  Bailees, — ^A  bailee  of  a  deed  frandulently 
converting  it  to  his  own  use  is  guilty  of  larceny:  Regina  v.  Tomlainmm,  24 
Alb.  L.  J.  337;  so  is  a  warehouseman  with  whom  a  bag  of  wheat  has  been 
left  for  safe-keeping  who  takes  all  the  wheat  out  of  the  bag  and  disposes  of  it: 
Rex  V.  Braaier,  Russ.  &  B.  337,  and  one  who  has  the  care  and  oversight 
of  articles  in  a  house,  and  who  takes  such  articles:  QUI  v.  Bt-ight,  6  T.  B. 
Mon.  130,  and  a  hostler  who  has  care  and  charge  of  a  horse,  and  who  takes 
him  with  intent  to  convert  him:  State  v.  Se^f,  1  Bay,  242,  and  one  with 
whom  a  trunk  is  left,  who  takes  money  from  it:  Robinson  v.  State,  1  Ck>ldw. 
120.  The  prisoner,  a  dealer  in  jeweli^,  sent  a  memorandum  order  to  K., 
another  jeweler,  for  six  pairs  of  gold  bracelets.  The  order  was  designed  and 
understood  to  be  an  application  for  articles  to  enable  the  prisoner  to  sell 
some  of  them  to  a  customer,  the  ones  remaining  unsold  and  the  money  for 
those  sold  to  be  returned;  the  prisoner  appropriated  them,  and  he  was  held 
guilty  of  laroeny:  Weyman  v.  People,  6  Thomp.  &  C.  697. 

Common  Gakbiebs. — Separation  and  conversion  to  his  own  use  by  a  com- 
mon carrier  of  some  of  the  property  he  was  employed  to  carry  renders  him 
guilty  of  larceny:  Niclols  v.  People,  17  N.  Y.  114;  CommonweaUh  v.  Brown, 
4  Mass.  580;  Rex  v.  Howell,  7  Car.  &  P.  325;  but  there  must  be  a  breaking 
of  the  bulk  to  make  him  liable:  Regina  v.  ComiiA,  Dears.  C.  C.  425;  Rex  v. 
Madox,  Russ.  &  B.  92;  Rex  v.  Pratley,  5  Car.  &  P.  533;  thus  where  A. 
had  consigned  three  trusses  of  hay  to  B.,  and  had  sent  them  by  the  prisoner's 
cart,  and  the  prisoner  took  away  one  of  the  trusses,  and  it  was  found  in  his 
stable,  but  not  broken  up,  it  was  held  that  there  was  no  laroeny:  Rex  v. 
Pratley,  supra, 

Cboppeks  o&  Co-owkkbs. — ^A  cropper  whoee  contract  with  the  landlord 
did  not  entitle  the  latter  to  the  exclusive  possession  of  the  crop,  and  who 
without  the  landlord's  consent  took  part  of  the  crop  before  it  was  divided,  is 
not  guilty  of  laroeny:  BeU  v.  State,  7  Tex.  App.  25,  an<1  it  was  held  that  an 
indictment  would  not  lie  against  a  cropper  for  Kusretly  appropriating  the 
crop  to  his  own  us^  even  with  a  felonious  intent,  in  State  v.  Copeland,  86  N.  0. 
691;  S.  C,  27  Alb.  L.  J.  98;  but  if  the  actual  possession  of'^the  cropper  haa 
terminated  by  a  delivery  to  the  landlord,  his  secret  appropriation  of  the  crop 
to  his  own  use  is  larceny:  State  v.  Webb,  87  N.  C.  558;  and  if  the  crop  was 
to  be  the  landlord's  until  certain  advances  made  to  the  cropper  had  been 
paid,  and  the  advances  were  not  paid,  a  clandestine  taking  of  the  property 
by  the  cropper  is  larceny:  Connell  r.  State,  2  Tex.  App.  422.    Ordinarily  a 
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joint  triuuit  of  a  crop  can  not  be  gnilty  of  the  larceny  of  the  crop:  Bonftam  ▼. 
Staie,  05  Ala.  456;  Kirkaey  v.  FUcey  29  Id.  200.  But  if  one  tenant  abandoi^j 
the  crop,  he  may  be  gnilty  of  the  snbeequent  larceny  of  it:  Bonhean  v.  Stale, 
ampra.  Where  one  got  stoTeB  on  the  land  of  another  upon  a  contract  to  have 
half  for  getting  them  off,  it  was  held  that  while  they  remained  on  the  land 
nndividedy  the  manufacturer  "was  neither  tenant  in  common  with  the  owner 
of  the  land  nor  hii  bailee,  and  that  consequently  either  he  or  any  person  with 
hia  connivance  might  be  guilty  of  larceny  in  taking  them:  State  v.  Jonee,  2 
Dev.  &  B.  L.  644. 

HusBAVB  OB  WiFB — EmcT  OP  Ck>NSEMT  OP  EiTBZB  TO  TAKING. — Ordi- 
narily a  husband  and  wife  can  not  commit  larceny  of  eachother'sgoods:  State 
▼.  Parker,  26  Alb.  L.  J.  423;  Begina  v.  Avery,  Bell  0.  C.  153;  and  a  stealing 
by  a  wife  of  a  member  of  a  friendly  society  of  money  belonging  to  the  society 
and  deposited  in  a  box  in  his  custody,  and  kept  locked  by  the  stewards,  is 
not  larceny:  Bex  v.  Willie^  1  Moo.  C.  G.  375;  and  a  prisoner  can  not  be 
guilty  of  stealing  goods  if  it  appear  that  he  could  not  otherwise  get  possession 
of  them  than  by  a  delivery  of  the  goods  by  the  prosecutor's  wife:  Bex 
V.  Harrition^  1  Leach,  47;  nor  can  a  stranger  who  does  do  more  than 
merely  assist  her  in  taking  the  goods:  Begina  v.  Avery,  eupra  ;  but  a  taking 
of  the  husband's  property  by  the  wife  and  another  may  make  the  man  guilty: 
Laaampkkr  y.  State,  70  Ind.  317;  Bexy.  Toifree.  1  Moo.  C.  C.  243.  And  a 
man  who  commits  adultery  with  the  wife,  elopes  with  her,  and  takes  the 
husband's  property,  is  gnilty:  Peopte  v.  Schuyler,  6  Cow.  572;  Begina  v. 
Berryt  Bell  C  G.  95;  Begina  v.  Harrieon,  12  Coz  G.  G.  10;  Begiua  v.  Jl/u^ 
ter$,  L.  &G.  511;  Begina  t,  Thompson,  1  Den.  G.  G.  649;  see  also^e^ma  v. 
FealheraUme,  Dears.  G.  G.  360;  and  the  wife  was  held  also  to  be  guilty  of 
larceny  in  such  a  case:  Begina  v.  ToUett,  Gar.  &  M.  112;  but  if  an  adul- 
terer, eloping  with  the  wife,  assists  in  carrying  away  the  necessary  wearing 
apparel  of  tha  wife  only,  he  is  not  guilty  of  laroeny:  Begina  t.  FUch,  Deam. 
&  B.  G.  G.  187. 

FurDXBS  OF  LoBT  Goods  ob  Esibats.— In  order  to  make  the  finder  of 
lost  property  guilty  of  laroeny,  he  must  have  afeloniousintent  to  appropriate 
the  property  at  the  time  of  the  finding :  State  v.  Levy,  23  Minn.  104;  S.  G. 
23  Am.  Rep.  678;  Begina  v.  MaJlUiew,  28  L.  T.,  N.  S.,  645;  BegiTia  v.  Preetcn, 
2  Den.  G.  0.  353;  Beed  v.  Stale,  8  Tex.  App.  40;  8.  G.,  34  Am.  Rep.  732; 
People  v.  Anderaon,  14  Johns.  294;  8.  G.,  7  Am.  Dec.  462;  State  v.  Conway, 
18  Mo.  821;  Starck  v.  State,  63  Ind.  285;  8.  G.,  30  Am.  Rep.  214;  and  he 
must  also  know  or  have  reasonable  means  of  knowing  who  the  owner  was : 
State  y.  Conway,  18 Mo.  321;  Beed  y.  State,  8  Tex.  App.  40;  S.  G.,  34  Am. 
Rep.  732;  Tyler  y.  People,  Breese,  293;  S.  G.,  12  Am.  Dec.  176;  IVooffington  v. 
StaU,  53  Ind.  343;  State  v.  Levy,  23  Minn.  104;  8.  G.,  23  Am.  Rep.  678  ;  Be- 
gina V.  Dearee,  11  Goz  G.  G.  227;  SuUe  v.  Taylor,  25  Iowa,  273;  State  v.  Dean, 
49  Id.  73;  8.  G.,  31  Am.  Rep.  143;  Tanner's  Com,  i4Gratt.  6.35;  People  v.  Cog- 
deU,  1  HiU  (N.  T.),  94;  S.  C„  37  Am.  Dec.  297;  StaUv.  Boper,  3  Dov.  L.  473; 
8.  a,  24  Am.  Dec.  268;  Begina  v.  Christopher,  BellC.  G.  27;  Beginay,  Mole,  1 
Car,  &  Kir.  417;  Begina  v.  Clyde,  37  L.  J.  M.  G.  107;  but  if  at  the  time  of 
finding  the  property  the  finder  knew  who  the  owner  was  or  had  reasonable 
means  of  knowing,  and  appropriated  and  converted  the  property  to  his  own 
use,  he  is  guilty  of  laroeny:  State  v.  Sioayze,  2  West  Goast  Rep.  669;  SlaU:  v. 
Ferguson,  2  McMulL  502;  Baktr  v.  State,  29  Ohio  St.  184;  S.  G.,  23  Am.  Ritp. 
731;  Brooke  t.  StaU,  35  Ohio  St.  46;  PeopU  v.  Swan,  I  Park.  Gr.  G.  9;  State 
r.  CUford^  14  Nev.  72;  8.  G.,  33  Am.  Rep.  526;  Commontoealtk  v.  Titus,  116 
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Mass.  42;  S.  C,  47  Am.  Bep.  138;  BaUeyv.  SUUe,  52  Ind.  402;  S.  C,  21  Am. 
£ep.  182;  Lav^  t.  People,  10  111.  305;  State  v.  Western,  9  Conn.  527;  Origff$ 
V.  State,  58  Ala.  425;  S.  C,  29  Am.  Bep.  762;  Reed  v.  StcUe,  8  Tex.  App.  40; 
S.  C,  34  Am.  Rep.  732;  Pyland  v.  Staie,  4  Sneed,  857;  Begina  r.  Moore^  L. 
it  C  1.  li  was  held  to  be  the  duty  of  the  finder  to  advertise  them,  and 
his  neglect  and  concealment  or  private  conversion  made  him  guilty  of  lar- 
ceny, in  State  ▼•  Jenkins,  2  Tyler,  379;  and  driving  cattle  astray  npon  the 
highway  to  market  and  selling  them  was  held  larceny  in  People  v.  Kaatz,  3 
Park.  Cr.  C.  129;  and  see  StaU  v.  Martm^  28  Mo.  530;  and  taking  a  horse 
•stray  npon  tho  owner's  land  and  concealing  him  with  the  hope  of  a  reward 
or  of  inducing  the  owner  to  sell  him  for  less  than  his  value  is  larceny:  Ccm- 
mumweaUh  y»  Ma$on,  106  Mass.  163;  S.  C,  7  Am.  Rep.  507;  and  a  finder 
concealing  a  chattel  with  the  intention  of  appropriating  it  and  only  returning 
it  bacaiiae  of  a  reward  offered  was  held  guilty  in  Regma  v.  Peiere,  1  Oar.  & 
Kir.  245;  see,  howeTer,  Regma  v.  Ti>rhe,  2  Id.  841.  But  it  was  held  in  Porter 
▼.  State^  Mart.  &  T.  226,  that  if  a  finder  of  bank  notes  convert  them  to  his 
own  Use  with  full  knowledge  of  the  owner,  it  is  not  larceny,  there  being  no 
trespass  committed  in  obtaining  possession.  This  case,  however,  is  opposed 
to  the  general  rule.  Where  the  property  is  found  by  a  servant  in  her  mas- 
ter's dwelling,  and  she  conceals  and  carries  away  the  same,  she  is  guilty  of 
larceny:  Regina  v.  Kerr^  8  Car.  &  P.  176;  especially  if  she  should  deny 
having  found  the  property  on  being  questioned  in  relation  to  it:  State  y, 
Cummings,  33  Conn.  260. 

Property  which  is  accidentally  left  in  store,  the  owner  knowing  where  it 
was,  is  not  lost  property;  and  the  proprietor  is  guilty  of  larceny  if  he  appro- 
priates it:  Stale  v.  AJcCann,  19  Mo.  249;  Lawrence  v.  StaU,  1  Humph.  228; 
8.  C,  34  Am.  Dec  644;  Regina  v.  Wettt,  Dears.  C.  C.  402;  and  the  same  is 
true  whert}  property  is  left  in  a  hackney-coach,  and  the  hackman,  instead  of 
restoring  it,  appropriates  it:  Rex  v.  Wynne,  1  Leach,  413;  Rex  v.  Sears, 
Id.  415,  note.  And  where  property  was  left  in  a  railroad  car  by  a  passenger, 
and  found  there  by  a  servant  of  the  company,  such  servant  is  guilty  of  lar- 
ceny if  he  converts  it  instead  of  taking  it  to  the  station  or  the  superior  offi- 
cer: Regina  v.  Pierce,  6  Cox  C.  C.  117. 

Labgeky  bt  Servant. — A  servant  who  has  the  care  and  custody  of  hii 
master's  goods  is  guilty  of  larceny  if  he  appropriates  them  to  his  own 
use:  Rex  v.  Harding,  Russ.  &  R.  125;  Rex  v.  Chipchase,  2  Leach,  699; 
Regina  v.  Reid,  Dears.  C.  C.  257;  Regina  v.  Hawkins,  4  Cox  C.  C.  224;  Regina 
T.  Roberta,  3  Id.  74;  U^iUed  Staien  v.  CUv),  4  Wash.  700;  Walker's  Case,  8 
Leigh,  743;  Commontvealth  v.  Ma?ier,  11  Phila.  425;  Stale  v.  Davis,  63  N.  C. 
556;  People  v.  Wood,  2  Park.  Cr.  C.  22;  Potoell  v.  State,  34  Ark.  693;  State  v. 
Schingen,  20  Wis.  74;  Marcus  v.  Staie,  26  Ind.  101;  and  if  one  servant 
obtain  the  possession  of  goods  from  another  servant,  who  was  instructed 
to  delive  only  on  the  order  of  the  employer,  by  fraudulent  statements,  he 
is  guilty  of  larceny:  Regina  v.  Robins,  Dears.  C.  C.  418;  and  if  a  servant  hands 
over  his  master's  property  by  way  of  gift,  he  is  as  guilty  as  if  he  sold  it  for 
his  own  benefit:  Regina  v.  White,  9  Car.  &  P.  344.  In  Ennis  v.  State,  3  Iowa, 
67i  it  was  held  that  the  appropriation  by  a  servant  of  a  span  of  horses  in- 
trusted to  his  care  was  embezzlement,  and  not  larceny;  and  in  Comfnontoealth 
v.  King,  9  Cush.  284,  it  was  held  that  an  appropriation  by  a  servant  of  bank 
bills,  obtained  on  a  check  of  his  master's,  was  embezzlement,  and  not  larceny; 
and  in  Indiana,  under  statute,  the  same  rule  prevails:  Jones  y.  Staie,  59  Ind.  2S^) 
6ut  a  majority  of  the  cases  hold  that  appropriation  by  a  servant  of  money. 
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checks,  or  bank  notes  belonging  to  the  master  is  larceny:  Commonwealth  v. 
Bcurp,  116  Mass.  1;  Begina  ▼.  Beaman,  1  Car.  &  M.  595;  Regina  ▼.  Low^  10 
Cos  C.  C.  168;  Begina  ▼.  Thomp90H,  L.  &  0.  233;  liegina  v.  Cooke,  L.  R.,  1 
C  C,  2d5;  iZ^jma  t.  iJeoO,  2  Moo.  G.  C.  33;  Bex  v.  Metca^,  1  Id.  433;  i?e9 
▼.  ffammon^  4  Taant  304;  £!tate  t.  Ami,  65  N.  C.  317;  Begina  r.  Butler,  2 
Gar.  &  Kir.  340.  The  serrant  most  intend  to  deprive  the  master  of  his  prop- 
erty permanently,  and  to  vest  the  property  in  the  servant:  Begina  v.-  HolUh 
way,  2  Id.  942;  Begina  ▼.  PooU,  7  Cos  0.  C.  373;  Bex  v.  Webb,  1  Moo.  0.  G. 
131;  Begina  v.  Bieharde,  1  Car.  &  Kir.  532.  Conversion  by  an  employee,  hired 
to  sell  clothes  around  the  country  on  commission,  of  the  proceeds,  was  held 
Urceny  in  Begina  v.  Poyaer,  2  Den.  C.  G.  233;  and  see  on  this  point  Snell  v. 
State,  50  Ga.  219,  State  v.  Leieham,  41  Wis.  565.  In  Lgon  v.  State,  61  Ala. 
224,  it  was  held  that  the  felonioos  intent  must  exist  at  the  time  the  property 
comes  into  the  servant's  hand:  Lyon  v.  State,  Id. ;  but  the  contrary  was  held 
in  State  v.  Schingen,  20  Wis.  74;  see  also  the  preceding  head. 

Pdbghabsbs  ov  Ooods,  whkh  Guilty  of  Labcsnt.— Where  the  purchaser 
of  goods  baxgains  to  pay  cash  for  them,  and  obtains  possession  of  them  and 
eairiee  them  away  without  the  owner's  consent,  and  without  any  intention 
«f  paying  for  them,  he  is  guilty  of  larceny:  Bex  v.  Pratt,  1  Moo.  G.  C.  250; 
Regina  v.  Cohen,  2  Den.  G.  C.  249;  and  the  same  would  be  true  where  the 
prisoner  so  carried  away  the  goods,  and  there  was  no  express  bargain  to  pay 
eash  for  the  goods,  but  by  usage  they  ought  to  have  been  paid  for  before  they 
were  taken:  Bex  v.  Oilbert,  1  Moo.  G.  G.  185;  and  where  the  mere  possession 
of  a  chattel  is  fraudulently  obtained  from  the  vendor  by  the  vendee  animo 
furandi,  a  conversion  of  such  chattel  by  the  vendee  is  larceny:  United  States^ 
r.  Bodgtn,  1  Mackey,  419;  but  it  has  been  held  that  where  the  goods  were 
obtained  by  purchase,  the  vendee  could  not  be  guilty  of  larceny,  although 
the  purchase  was  brought  about  by  means  of  fraud  or  false  pretenses  on  the 
part  of  the  vendor:  Mowrey  v.  Walah,  8  Cow.  238;  Boea  v.  People,  5  Hill,  294; 
Rex  V.  Parker,  2  Leach,  614.  And  the  same  was  held  in  Blunt  v.  Con^ 
nonweaUh,  4  Leigh,  689;  S.  C,  26  Am.  Dec.  341,  where  the  prisoner  obtained 
possession  of  a  watch  under  the  false  pretense  of  paying  cash  for  it,  and  then 
carried  it  away  without  the  consent  of  the  owner,  the  court  saying  it  would 
oot  be  larceny  unless  done  with  fraudulent  intention.  And  Bex  v.  Harvey, 
I  Leach,  467,  held  that  if  a  horse  was  purchased  and  delivered  to  the 
buyer,  there  would  be  no  felony  on  his  part,  although  he  immediately  rode 
away  with  the  horse  without  paying  for  it.  But  where  the  purchaser  agreed 
to  pay  cash,  and  on  the  goods  being  unloaded  at  a  place  indicated  by  him, 
induced  the  seller  to  make  out  a  receipt,  which  he  obtained  possession  of,  he 
is  guilty,  if  he  refuse  to  pay  the  money  or  restore  the  goods:  Begina  v.  Slowly, 
27  L.  T.,  K.  S.,  803.  And  where  the  goods  were  sent  to  the  seller  by  a 
servant,  who  had  instructions  not  to  part  with  the  goods  without  the  money, 
the  prisoner  is  guilty  in  taking  the  goods  and  paying  for  them  in  counterfeit 
money:  Begina  v.  Webb^  5  Cox  C.  C.  154.  In  Shippfy  v.  People,  86  N.  Y. 
375;  S.  G.,  40  Am.  Bep.  551;  24  Alb.  L.  J.  374;  13  N.  Y.  Week.  Dig.  82; 
12  Rep.,  N.  S.,  795,  the  prisoner  negotiated  witli  H.,  a  merchant,  for  the 
purchase  of  the  goods  in  question;  the  terms  were  cash;  upon  being  asked  if 
he  would  wait  and  have  his  bill  ma^e  out  and  pay  for  them,  he  said  he  would 
send  an  expressman  for  the  goo<ls  and  they  could  be  sent  C.  0.  D.,  and  he 
would  pay  the  expressman.  Soon  after,  S. ,  a  man  in  the  employ  of  the  pris- 
oner, called  at  H.'s  store,  said  he  was  an  expressman,  and  had  come  for  the 
goods;  they  were  given  him,  with  a  bill,  and  instructioDs  to  collect  on  deliv- 
ery; the  prisonsr  received  the  goods  from  S.,  and  sent  him  with  a  check  ta 
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the  itora  of  H.,  which  wu  left  daring  H.'b  abeenoe;  Uie  check  wm  worth* 
lets;  the  prieoDer  refoeed  either  to  pay  or  to  return  the  gooda;  he  was  held 

guilty  of  larceny. 

MiacBLLAVBOus  LfSTAVCis. — ^A  aheriff  is  guilty  of  laroeny  in  converting 
money  collected  by  him  for  taxes:  SUUe  t.  DaUf  8  Or.  229;  and  so  is  a  public 
ludl  keeper  appointed  by  the  justices,  who  carries  away  the  contents  of  the 
hall:  Hegina  ▼.  Wwbow^  6  Coz  C.  C.  S46;  and  a  letter-carrier  who  retained  a 
letter  containing  money,  with  the  intention  of  stealing  it:  Begkm  ▼.  Pop^ 
Um^  9  Id.  249;  and  the  broker  of  a  bank,  who  appropriates  a  check  given  him 
to  boy  sUver  with:  PwpU  v.  AhboU^  68  OaL  284;  8.  C,  81  Am.  Repu  69; 
and  where  the  personal  property  of  a  defendant  in  ezeention  was  pnrdiased 
by  a  friend,  who  permitted  him  to  use  and  rotain  it,  and  he  appropriated  it» 
he  is  guilty  of  larceny:  CcmrnomweaUk  ▼.  Ckaiham^  60  Fa.  St  181. 
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Btxbt  FBonmnoB  upok  Each  Bakk  ov  River  b  entitled  to  the  lead 
ooreied  with  water  in  front  of  his  benk  to  the  middle  of  the  ■fiwiin, 
has  a  right  to  use  the  water  flowing  over  it  in  its  natiual  corrent^  with* 
ont  diminntion  or  obetmotion,  and  it  is  immaterial  whether  the  party  be 
a  proprietor  absve  or  below  on  the  river. 

Ebicttino  Dam  upon  Stsbam,  bxlow  Poivt  whsbx  PLAumv  Main- 
TAIN8  Mill,  in  snch  a  manner  as  to  throw  the  water  back  upon  plaint- 
VTb  land  and  obetmct  the  use  of  his  mill,  is  an  injury  for  which  he  is 
entitled  to  demand  redress.  In  such  a  case  the  law  will  presume 
damage. 

Pabol  Licbuss,  to  bs  Ezxbcisxd  upon  Lauds  op  Anotheb,  is  a  mere 
personal  trust  and  confidence,  and  is  not  assignable;  and  although  it 
may  be  binding  between  the  parties,  it  will  not  pass  to  a  purchaser.  It 
is  not  an  easement  carrying  an  interest  in  the  land;  it  is  a  mere  permis- 
sion to  one  to  do  an  act,  and  does  not  confer  an  authority  upon  others  to 
do  such  act  or  exercise  the  same  license. 

Pabol  Licursi  to  Build  Dam  Expires  with  the  decay  of  the  dam,  and 
gives  no  right  to  repair  or  re-erect  it. 

BBBcnoM  OP  Dam  aoboss  Stream  in  such  a  manner  as  to  throw  the 
water  ba^k  upon  plaintiff's  land,  being  a  wrongful  act,  should  render 
the  defendant  liable  for  any  injury  resulting  from  its  erection  and  main- 
tenance, snch  as  stopping  a  floe  of  ice,  and  causing  it  to  interfere  with 
phdntLBTs  w*ill- 

Oasb  for  erecting  a  dam  and  causing  water  to  flow  back  upon 
the  land  of  plaintiff.    The  opinion  states  the  necessary  facts. 

Perley  and  PrenHsa,  for  the  plaintiffs. 

CuMng  and  Snow,  for  the  defendants. 
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By  Court,  Woods,  J.  The  mills  of  the  plaintiffii  were  situated 
on  Bock  island,  in  Sugar  river,  in  Olaremont,  near  the  north 
end  of  the  island,  and  were  erected  and  used  by  the  grantors  of 
the  plaintiffs  for  a  period  of  more  than  twenty  years  prior  to 
the  year  1836;  and  the  mills  of  the  defendants  were  erected  in 
1836  by  their  grantors,  and  were  located  about  fifteen  rods  below 
the  plaintiffs'  mills.  It  is  not,  however,  necessary  to  consider 
any  question  of  adverse  possession  arising  in  the  case,  nor  ta 
settle  the  questions  of  construction  of  the  title  deeds  raised  and 
discussed  at  the  bar.  For  the  purposes  of  the  opinion,  the  par- 
ties may  well  be  regarded  as  holding  the  ordinary  rights  of 
riparian  proprietors.  The  case  will  not  admit  of  a  view  more 
favorable  to  the  defendants.  In  December,  1848,  the  stream 
between  the  mills  of  the  plaintiffs  and  the  dam  of  the  defend- 
ants became  obstructed  by  ice,  so  much  so  as  to  throw  back  the 
water  upon  the  land  and  mills  of  the  plaintiffs,  and  so  as  to 
prevent  the  operation  of  the  mills.  "  This  obstruction,"  in  the 
language  of  the  case,  '*  was  caused  by  the  defendants'  dam  stop- 
ping the  water  and  ice  and  throwing  them  back."  It  is  quite 
clear  that  the  plaintiffs,  being  the  owners  of  the  land  at  the 
place  of  their  mills,  were  entitled  to  an  unobstructed  flow 
through  it  and  from  it.  In  the  language  of  Story,  J.,  ^' Prima 
facie,  every  proprietor  upon  each  bank  of  a  river  is  entitled  to 
the  land  covered  with  water  in  front  of  his  bank,  to  the  middle 
thread  of  the  stream,  etc.  In  virtue  of  this  ownership,  he  has 
a  right  to  the  use  of  the  water  flowing  over  it,  in  its  natural  cur- 
rent, without  diminution  or  obstruction.  The  consequence  of 
this  principle  is,  that  no  proprietor  has  a  right  to  use  the  water 
to  the  prejudice  of  another.  It  is  wholly  immatenal  whether 
the  party  be  a  proprietor  above  or  below,  in  the  course  of  the 
riverj  the  right  being  common  to  all  the  proprietors  on  the 
river.  No  one  has  a  right  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  the  proprietor  below, 
or  to  throw  it  back  upon  a  proprietor  above :"  Tyler  v.  WUkvu^mr 
4  Mason,  400.  In  ChUman  v.  mton,  5  N.  H.  232,  Richardson, 
0.  J.,  says:  "  In  general,  every  man  has  a  right  to  the  use  of 
the  water  flowing  in  a  stream  through  his  land;  and  if  any  one 
divert  the  water  from  its  natural  channel,  or  throw  it  back,  so 
as  to  deprive  him  of  the  use  of  it,  the  law  will  give  him  redress. 
But  one  man  may  acquire,  by  grant,  a  right  to  throw  the  water 
back  upon  the  land  of  aLother,  and  long  usage  may  be  evidence 
of  such  a  grant.  It  is,  however,  well  settled,  that  a  man  ac- 
quires no  such  right  by  merely  being  the  first  to  make  use  of 
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the  water."  The  language  of  Lord  Tenterden,  in  Mason  t.  EiU, 
8  Bam.  k  Adol.  804,  is  thus:  ''  Without  the  consent  of  the  pro- 
prietors who  may  be  affected  by  his  operations,  no  proprietor 
can  either  diminish  the  quantity  of  water  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  watnr 
back  upon  the  proprietors  aboTe."  The  case  of  Davia  v.  FuHer, 
12  Vt.  178  [36  Am.  Dec.  834],  is  much  like  the  present  case. 
By  the  yerdict  of  the  jury,  it  appeared  in  that  case  that  the 
plaintiff  owned  a  certain  lot  of  land,  across  which  flowed  a 
riTcr,  on  which  he  had  a  grist-mill.  The  defendant  owned  land 
on  the  stream  below,  where  he  had  erected  a  dam,  to  cany  a 
saw-mill,  but  had  erected  it  no  higher  than  was  necessaiy  for 
that  purpose.  This  dam  occasioned  accumulations  of  ice,  which 
at  times  caused  the  water  to  flow  back  upon  the  plaintiff's  land, 
and  obstructed  his  mill,  to  his  injury.  In  reference  to  those 
facts,  CoUamer,  J.,  remarks:  ''The  owner  of  land  has  rights  to 
the  use  of  a  private  stream  running  over  his  land,  pecuL*ar  to 
him  as  owner  of  the  land,  not  derived  from  occupancy  or  appro- 
priation, and  not  common  to  the  whole  community.  It  is  the 
right  to  the  natural  flow  of  the  stream.  Of  this  he  can  not  be 
deprived  by  the  mere  use  or  appropriation  by  another."  In  the 
case  of  Woodman  v.  TuftSy  9  N.  H.  88,  which  was  case  for  erect- 
ing and  continuing  a  dam  across  Blackwater  river,  and  overflow- 
ing the  land  of  the  plaintiff,  situated  above  said  dam,  the  court 
decided  that  if  the  defendant,  without  right,  maintained  a  dam 
so  high  as  to  overflow  the  land  of  the  plaintiff,  the  presumption 
of  law  VTas  that  the  act  was  a  damage,  and  no  special  damage 
need  be  shown  in  order  to  maintain  the  action.  Upon  the  doc- 
trine of  the  authorities  cited,  we  think  it  is  clear  that  the  plaint- 
iffs have  sustained  a  damage  by  reason  of  the  erection  and 
maintenance  of  the  dam,  for  which  they  are  entitled  to  redress, 
unless,  upon  the  other  grounds  relied  upon,  the  result  may  be 
changed. 

The  defendants  rely  upon  an  alleged  license  from  one  Wheeler, 
a  prior  owner  of  the  plaintiffs'  mills,  to  the  grantors  of  the  de- 
fendants, to  erect  their  dam  as  a  justification  of  the  acts  com- 
plained of  in  this  case.  But  that  fact,  if  shown,  could  furnish 
no  answer  to  the  plaintiffs'  action.  It  is  well  settled  that  a  parol 
license,  to  be  exercised  upon  the  land  of  another,  is  a  mere 
personal  trust  and  confidence,  and  is  not  assignable,  and  that 
although  it  may  be  binding  as  between  the  parties,  it  will  not 
pass  to  a  purchaser.  It  is  not  an  easement,  carrying  an  interest 
in  the  land;  it  is  a  mere  permission  to  one  to  do  an  act,  and 
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does  not  confer  an  authority  upon  others  to  do  such  act  or 
exercise  the  same  license.  In  Cook  t.  Steams,  11  Mass.  638,  it 
is  hulden  that  such  a  license  is  countermandable,  and  that  the 
transferring  of  the  land  by  the  owner  to  another,  or  even  leasing 
it  without  any  reservation,  would,  of  itself,  be  a  countermand 
or  revocation  of  the  license.  The  same  doctrine  is  recognized 
in  Harris  v.  GiUingham,  6  N.  H.  9  [23  Am.  Dec.  701].  And  in 
the  recent  case  of  Carleton  v.  Bedington,  21  Id.  291,  the  doctrine 
is  distinctly  held,  that  such  a  license  is  merely  a  personal  privi- 
lege to  be  enjoyed  by  the  person  to  whom  it  is  granted,  and  cre- 
ates no  interest  in  land,  and  is  not  assignable,  and  that  a  convey- 
ance by  him  who  exercises  the  license  will  confer  no  right  upon 
another  to  exercise  the  same  license.  The  defendants  in  this  case 
set  up  claim  to  no  other  license  than  such  as  they  may  have 
derived  from  their  grantors,  to  whom,  as  they  allege,  the  former 
owners  of  the  plaintiffs'  mills  gave  the  license  to  erect  the  dam 
now  owned  by  the  defendants,  and  thereby  to  throw  back  the 
water  upon  the  plaintiffs'  land  and  mills.  It  is  apparent  accord- 
ing to  the  authorities,  that,  upon  two  grounds,  the  license  can 
not  avail  the  defendants.  In  the  first  place,  the  conveyance  of 
the  mills  to  the  plaintiffs,  by  those  who  gave  the  license,  was, 
of  itself,  a  revocation  of  the  license,  and  terminated  it;  and  in 
the  second  place,  if  such  were  not  the  effect  of  that  conveyance, 
still  the  license,  being  a  personal  privilege,  as  we  have  seen,  is 
not  assignable,  and  the  conveyance  of  the  dam  and  other  privi- 
leges to  the  defendants,  by  those  to  whom  the  license  was 
granted,  did  not  confer  upon  them  any  privilege  or  right  in  the 
license  itself,  or  in  its  exercise. 

There  is  still  another  distinct  ground,  one  which,  according 
to  the  case,  was  assimied  by  the  plaintiffs  at  the  trial,  upon 
which  the  license  relied  on  by  the  defendants  must  fail  to  furnish 
an  answer  to  the  plaintiffs'  action.  At  the  time  of  the  defend- 
ants' purchase,  the  wing  dam  had  become  decayed,  and  was  so 
out  of  repair  that  it  was  insufScient  to  stop  the  water,  and  the 
wing  dam  was  afterwards  repaired  by  the  defendants,  although 
the  plaintiffs  forbade  the  repairs;  and  the  case  specially  finds 
that  the  "  wing  dam  so  repaired  was  a  part  of  the  dam  that 
caused  the  obstructions  complained  of."  Now,  in  the  case  of 
Carleton  v.  Bedingion,  before  referred  to,  it  is  distinctly  settled 
that  a  license  to  erect  a  dam  and  flow  the  lands  of  another  ter- 
minates with  the  decay  of  the  dam,  and  gives  no  right,  when  the 
dam  has  become  decayed  and  ruinous,  to  re-erect  or  repair  it, 
and  flow  the  land  again.    Here  is  superadded  to  the  decay  of 
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ihe  dam  an  express  revocation  of  the  license  to  repair,  if  snoh 
license  before  existed.  The  act  of  the  defendants  in  making  the 
repairs  was,  therefore,  clearly  unauthorized  and  wrongful,  and 
the  injury  to  the  plaintiffs  was  the  direct  and  necessary  conse- 
quence of  it.    The  one  was  caused  by  the  other. 

A  further  position  assumed  in  the  defense,  in  answer  to  the 
right  of  recovezy  on  the  part  of  the  plain  tifEs,  is,  that  the  defend- 
ants have  a  right  to  the  use  of  the  water  on  their  own  lands  if 
they  do  not  flow  the  plaintiffs'  land,  and  are  not  liable  for  acci- 
dental damages  occasioned  in  times  of  freshet,  ice  times,  etc. 
The  facts  reported  by  the  judge  who  tried  this  cause  show  no 
such  case  of  accidental  damages  as  is  here  assumed,  and  no  un- 
usual state  of  the  water  as  in  the  case  of  a  freshet,  or  an  extraor- 
dinary ice  time.  In  reference  to  this  subject  the  case  merely 
finds  that  the  stream  between  the  mills  of  the  plaintiffs  and  the 
dam  of  the  defendants  **  became  obstructed  with  ice,  so  much 
BO  as  to  stop  the  mills  and  require  the  channel  to  be  cut  out." 
The  case,  thus  far,  clearly  furnishes  no  evidence  of  any  sudden 
and  accidental  accumulation  of  ice  by  some  extraordinaiy  means, 
or  any  state  of  the  water  which  is  not  usual  and  ordinary,  and 
always  to  be  expected  in  certain^easons  in  each  and  every  year. 
Accumulations  of  ice  in  our  streams,  in  this  climate,  are  as  cer- 
tain as  the  annual  return  of  winter.  Whether,  therefore,  an  ac- 
cidental accumulation  of  ice  causing  damage  to  the  plaintiffs 
would  or  would  not  give  them  a  cause  of  action  against  the  de- 
fendants need  not  now  be  determined.  Whether  the  defendants 
would  or  would  not  be  answerable  for  a  damage,  the  result  of 
accident,  which  they  could  not  foresee  and  prevent,  and  not  be- 
ing the  result  or  consequence  of  any  wrongful  act  of  their  own, 
we  are  not  called  upon  to  decide.  The  case  before  us  finds  that 
"  the  obstruction  was  caused  by  the  defendants'  dam  stopping 
the  water  and  ice,  and  throwing  them  back."  This  was,  then, 
simply  the  ordinary  case  of  the  erection  and  maintenance  of  a 
dam,  either  higher  or  otherwise,  of  a  character  such  as  the  de- 
fendants had  no  lawful  right  to  maintain,  and  by  means  of 
which  the  ice  and  water  were  accumulated  and  thrown  back 
upon  the  mills  of  the  plaintiffs  in  a  manner  to  occasion  a  dam- 
age. The  idea  that  the  damage  resulted  from  accident  is  most 
distinctly  negatived  by  the  facts  reported  in  the  case.  On  the 
other  hand,  it  is  distinctly  shown  to  have  been  caused  by  the 
dam  in  its  necessary  and  usual  operation  upon  the  water,  causing 
the  water  and  ice  to  be  thrown  back  upon  the  mills.  And  we 
have  already  seen  that  the  defendants  in  this  litigation  had  no 
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greater  rights  Chan  those  which  belong  ordinarily  to  ripaiian 
proprietorSy  and  that  consequentlj  they  had  no  right  to  throw 
back  the  water  upon  the  lands  and  mills  of  the  mill  owners 
above,  in  a  manner  causing  these  damages.  It  has  never  yet 
been  held,  we  think,  that  a  riparian  proprietor,  as  such,  has  the 
right,  by  any  means,  to  cause  the  water  in  the  stream  to  be 
thrown  back,  and  to  overflow  the  lands  of  the  proprietor  above, 
upon  the  stream,  to  his  damage.  And  we  have  already  seen 
that  where  the  water  is  thus  thrown  back  upon  and  made  to 
overflow  the  lands  of  the  proprietor  above,  the  law  will  presume 
a  damage,  and  it  is  not  necessary  in  such  a  case  to  prove  any 
special  damage  sustained:  Woodman  v.  Tufta,  before  cited. 

This  ground  of  defense  we  regard  as  being  wholly  unsus- 
tained.  The  defendants'  counsel  have  called  the  attention  of 
the  court  to  the  case  of  Inhabitants  of  China  v.  Southwicky  11 
Me.  841,  as  sustaining  this  last  ground  of  defense.  That  action 
was  brought  to  recover  damages  for  an  injury  done  to  the 
plaintiff's  bridge,  located  at  the  head  of  a  certain  pond,  by  a 
head  of  water  raised,  as  they  alleged,  by  the  defendant's  dam, 
at  the  outlet  of  the  ^ond.  The  jury  were  instracted  that  if  the 
damage  was  occasioned  by  great  rains,  or  by  the  violence  of  the 
wind,  the  defendant  was  not  liable,  provided  the  jury  were  also 
satisfied  that  the  head  of  water  raised  by  the  defendant's  dam 
was  not  high  enough  to  flow  the  plaintiff's  bridge,  or  to  do 
damage  thereto.  A  verdict  was  taken  for  the  defendant.  Wes- 
ton, C.  J.,  who  delivered  the  judgment  of  the  court,  remarked 
that  the  jury  had  found  that  the  head  of  water  raised  by  the 
defendant's  dam  was  not,  at  the  period  complained  of,  high 
enough  to  flow  the  plaintiff's  bridge,  or  to  do  damage  thereto. 
Its  erection,  then,  was  a  lawful  act — not  in  itself  calculated  to  do 
any  injury  to  the  plaintiff.  His  loss  was  occasioned,  as  the  jury 
have  found,  by  great  rains  and  by  the  violence  of  the  wind.  If 
the  dam  had  not  raised  the  water  to  a  certain  height,  the  rain 
or  the  wind  superadded  might  not  have  done  the  damage.  It 
may  have  been  one  of  a  series  of  causes  to  which  the  injury  may 
be  indirectly  ascribed.  It  would  be  carrying  the  doctrine  of 
liability  to  an  unreasonable  length,  to  run  up  a  succession  of 
causes,  and  hold  each  responsible  for  what  followed,  especially 
where  the  connection  was  casual  and  unexpected,  as  it  was  here, 
and  where  that  which  was  attempted  to  be  charged  was  in  itself 
innocent.  The  law  gives  no  encoxiragement  to  speculations  of 
this  sort.  It  rejects  them  at  once.  Hence  the  legal  maxim. 
Causa  propinqua,  non  remoia  spectatur. 
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That  case  was  entirely  distmguishable  from  the  one  under 
•consideration.  The  erection  and  maintenance  of  the  dam,  in 
that  case,  were  rightful  acts,  the  same  not  being  of  a  height  to 
cause  the  water  to  flow  back  upon  the  bridge,  or  in  any  manner 
to  injure  it.  Moreover,  the  dam  was  not  found  to  have  been  the 
immediate  cause  of  the  injury,  but,  at  most,  only  a  cause 
remotely  connected  with  the  immediate  cause  of  the  injury. 
An  eztraordinaxy  fall  of  rain,  and  the  Tiolence  of  the  wind, 
forcing  the  water  upon  the  bridge,  were  the  immediate  cause  of 
its  destruction.  That  case,  then,  fell  within  the  principle 
which  has  been  extensively  applied,  and  to  which  reference  was 
made  in  the  opinion  of  the  court,  already  cited. 

But  in  the  present  case,  as  we  have  seen,  the  erection  of  the 
•dam  of  the  character  of  that  of  the  defendants,  being  of  a  height 
and  construction  calculated  to  throw  back  the  water  of  the 
stream  upon  the  land  and  the  mills  of  the  plaintiffs  above, 
leyond  what  the  water  would  flow  in  its  natural  current,  and 
baving  that  effect,  was,  itself,  an  unlawful  act,  and  would  ren- 
der the  defendants  answerable  for  any  injury  resulting  from  its 
erection  and  maintenance.  In  the  case  under  consideration, 
the  injury  sustained  by  the  plaintiffs  is  found  to  have  been  the 
immediate  effect  of  the  wrongful  and  unlawful  act  of  the  de- 
fendants; whilst  in  the  case  referred  to  in  Maine  it  was  not  the 
jresult  of  any  illegal  or  wrongful  act  of  the  party  attempted  to 
be  charged,  nor  was  any  act  of  his,  either  rightful  or  wrongful, 
the  immediate  cause  of  the  damage.  A  case  differing  so  widely 
from  the  present  in  its  material  facts  can  furnish  no  safe  and 
proper  rule  for  the  decision  of  it.  Moreover,  the  reasoning  of 
the  learned  chief  justice  who  delivered  the  opinion  of  the  court 
^oes  far  to  show  that  if  the  dam  of  the  defendant  in  that  case 
had  been  the  immediate  cause  of  the  destruction  of  the  bridge 
l>y  reason  of  its  erection  to  an  unwarrantable  height,  amount- 
ing to  a  wrong  on  the  part  of  the  defendant,  the  defendant 
would  have  been  answerable  for  the  damage  occasioned  thereby. 
There  must,  therefore,  be  judgment  on  the  verdict. 

BiPARTATf  Pbopriitob  HAS  RiOHT  TO  UsB  OF  Strbam  flowing  thxough 
the  land  for  culinary,  agricultural,  and  hydraulic  purpoees,  without  adulter- 
«tion,  diminution,  or  alteration,  except  from  detention  for  lawful  purposes, 
by  other  proprietors  above  him:  Plvmleigh  v.  Damon,  41  Am.  Dec.  199,  and 
note;  Ten  Eyck  v.  D,  &  R.  f\ncU  Co,,  37  Id.  233,  and  note,  where  other 
cases  in  this  series  are  collected:  Evans  ▼.  Merritoeatherf  38  Id.  106,  and  note; 
Wadwmih  v.  TUlottion,  39  Id.  391,  and  note. 

TiTLB  TO  Land  Bounded  by  Navigable  Bivsk  Extends  to  Middle 
•o#  Stream,  unless  the  conveyance  indicates  an  intention  to  stop  short  of 
ihiil:  MeCkUwgh  v.  Wall,  63  Id.  715,  and  note. 
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BiPABZAK   OWVEB    IS    PROTBCTED    AGAINST    FlOWnrO    BaCK    OV  WaTXR 

QpOD  hb  land  and  mills,  by  the  acte  of  another,  by  the  common  law:  H€aik 
t.  WWiatm^  43  Am.  Dea  265.  Every  flowinfic  back  or  throwing  water  npon 
the  land  of  another  is  each  an  act  as  entitles  the  individual  injured  to  hit 
action:  Stoui  ▼.  McAdanu,  33  Id.  441;  Omdvaney  ▼.  Jagger$t  27  Id.  417; 
and  such  flowing  the  lands  of  another  is  prima  /ade  evidence  of  damages 
Seidenspcuyer  ▼.  Spear,  36  Id.  234;  Plumleifjh  v.  Dawaon^  41  Id.  199. 

Fob  Full  Discussion  ov  Ligbnsk,  and  its  natare  and  inddents,  sea 
note  to  Rkber  t.  ReUy,  10  Am.  Dec  38,  note  40;  Bmer^om  ▼.  Fitk^  10  LL 
206;  McKdlip  ▼.  McUhenng,  28  Id.  711;  Sadentpatger  ▼.  Spear,  86  Id. 
234;  SUphena  v.  SUphetu,  46  Id.  203,  and  notes  to  thoee 
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IM  Haw  HiJoana,4IO.] 

Gbahtb  ov  Biobt  ov  Wat  Takes  It  Sosncr  to  Ail  BmBionovs 
which  the  grantor  has  imposed,  and  can  nse  it  for  no  other  porpoee  than 
that  provided  in  the  grant. 

Whknxvkb  Imtimtion  is  Nbobbakt  OB  Matebial  It  is  Issuable  lika 
any  other  faet 

TwBBTT  Ybabs'  Uhintebbupted  Usbb  ov  Baebmbbt  is  prima  /acHe  evi- 
dence of  right  to  nse  such  easement. 

It  was  Nbobssabt  to  Makb  Pbovebt  of  a  writing  deoUred  npon  at  com- 
mon law;  to  set  out  its  date  and  the  parties  to  it.  Its  loss  or  destmction 
necessarily  destroyed  any  claim  under  it,  but  at  present  an  excuse  for  its 
non-production  may  be  made. 

DaaLEXATioif ,  Surioibkct  oy.-gfn-dadariug  upon  an  easement,  the  plaint- 
iff mi^  ^ther  allege  a  certain  deed  from  one  party  to  another,  or  gener- 
ally that  a  deed  supposed  to  have  been  lost  had  been  made,  without 
naming  the  parties  or  date.  Where  twenty  years'  user  is  relied  upon  to 
prove  said  last-mentioned  deed,  such  declaration  is  sufficient.  Either 
form  is  good  upon  demurrer. 

HoujTER  Manu3  Imposuit  in  a  plea  is  no  justification  of  a  beating  anc 
wounding. 

Tbbspasb  for  assault  and  uattexy.  Defendant  justified  in  hii 
second  plea  bj  alleging  that  plaintiff,  without  license,  and 
against  the  will  of  defendant,  entered  bis  close,  and  refusings 
upon  request  to  depart,  defendant  thereupon  moUUer  manus  im- 
po8uU  to  remove  bim ,  and  did  gently  remoTe  him.  Plaintiff's  sec- 
ond replication  to  this  plea  was  demurred  to,  and  the  demurrer 
was  sustained.  His  third  replication  set  out  that  he  was  the 
owner  of  certain  lands  (described  in  the  opinion),  and  that  on 
the  third  of  April,  1811,  the  owners  of  defendant's  land  granted 
to  the  owners  of  plaintiff's  land  a  right  of  way  over  defendant's 
land,  and  that  said  deed  is  now  lost.  That  at  the  time  of  the 
assault  plaintiff  entered  upon  said  way  within  defendant's  close*. 
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as  he  had  a  right  to  do,  to  go  to  his  lands,  and  that  defendant 
of  his  own  wrong  committed  the  assault.  Defendant  demurred 
to  this  plea  upon  the  ground  that  the  names  of  the  grantor  and 
grantee  of  the  last  deed  were  not  set  out. 

Bellows  and  BarUett,  for  the  plaintiff. 

if.  W.  Tcqipan^  for  the  defendant. 

Bj  Court,  Bell,  J.  No  question  is  made  that  the  grantee  of  a 
way  is  limited  to  use  his  way  for  the  purposes  and  in  the  manner 
specified  in  his  grant.  He  can  not  go  out  of  the  limits  of  his 
way,  nor  use  it  to  go  to  any  other  place  than  that  described,  nor 
to  that  place  for  any  other  purpose  than  that  specified,  if  the 
use  in  this  respect  is  restricted.  The  grantor  has  the  right  to 
limit  his  grant  in  any  way  he  chooses,  and  the  grantee  takes  the 
way,  subject  to  all  the  restrictions  the  grantor  has  imposed,  and 
can  not  go  beyond  them  without  becoming  a  trespasser:  Wool- 
lych  on  Ways,  83,  60,  269,  etc.;  Senhouse  y.  Chriaian,  1  T.  B. 
660;  Buliard  v.  Harrison,  4  Man.  ft  Sel.  887;  Taylor  v.  Whiiehead, 
2  Doug.  746;  Eodder  v.  Eclman,  1  BoUe  Abr.  891;  8  Cru.  103; 
Jackxon  v.  Stacey,  Holt  N.  P.  466. 

The  question  first  raised  in  this  case  is,  whether  the  defend- 
ant has  alleged  in  sufficient  and  legal  form  the  fact  that  the 
plaintiff  was  using,  or  rather  abusing,  the  privilege  he  had,  in 
order  to  pass  to  other  lands  than  those  to  which  he  was  author* 
ized  to  go  by  his  grant.  The  plaintiff  sets  forth  a  grant  of  a 
right  of  way  from  the  highway  to  a  quarter-acre  lot  described, 
and  that  he  was  going  across  the  defendant's  land  in  this  way, 
and  not  out  of  it,  to  go  to  that  quarter-acre.  The  defendant 
admits  the  right  of  way  claimed  to  the  quarter-acre,  and  that 
the  plaintiff  was  passing  across  his  land  in  his  way,  and  to  the 
quarter-acre;  but  he  alleges  that  the  plaintiff,  at  the  time,  etc., 
''  was  passing  into,  over,  and  across  the  said  dose  [of  the  de- 
fendant], and  through  said  one  fourth  of  an  acre,  to  other  lands 
[of  the  plaintiff]  lying  farther  than  and  beyond  the  said  one 
fourth  of  an  acre,  known,"  etc.  The  objection  of  the  plaintiff 
to  this  plea  is,  that  it  is  but  an  imperfect  way  of  stating  that  he 
was  intending  to  go  to  lands  beyond  the  quarter-acre,  and  that 
such  intention  is  not  issuable. 

It  is  generally  true  that  in  actions  of  trespass  the  intention 
with  which  a  wrong  is  committed  is  not  material;  and  it  is  also 
true,  as  was  held  in  Oatea  t.  Lounsbury,  20  Johns.  427,  that 
where  the  law  gives  a  license  to  do  a  particular  act,  an  intention 
afterwards  to  abuse  the  license  will  not  make  the  party  a  tres- 
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passer  ab  inUio.  But  it  is  not  true  that  the  intent  of  a  partj*  is 
not  issuable.  On  the  contrary,  wherever  the  intent  is  mate- 
rialy  it  is  traversable  like  every  other  fact,  and  there  are  a  great 
many  cases  where  the  character  of  an  act  depends  entirely  upon 
the  motive.  Whatever  is  material  to  the  right  asserted,  and 
necessary  to  be  proved,  must  be  alleged  in  the  plea  by  which 
the  party  would  avail  himself  of  that  right;  and  whatever  is 
necessary  to  constitute  an  act  a  wrong,  and  is  therefore  neces- 
sary to  be  proved,  must  also  be  alleged  in  pleading;  not  always, 
indeed,  in  direct  terms,  but  in  some  substantial  manner:  1  ChiL 
PI.  fftl;  2  Id.  242,  note  s;  1  Saund.  PI.  &  Ev.  343;  Craft  v.  Bciie, 
1  Saund.  242,  note  2;  Arch.  Civ.  PL  205;  Oriffiih  v.  Harrison,  1 
Salk.  196;  8  Met.  377  [miscited];  Jmes  v.  EowUmd,  d  Ph.  Ev. 
833;  1  Stark.  N.  P.  542,  etc. 

In  this  case  the  intent  is,  by  the  nature  of  the  controversy, 
material.  The  plaintiff  alleges  his  way,  and  then  asserts  that 
he  was  passing  along  his  way  to  his  quarter-acre  lot.  The  in- 
tent and  purpose  to  go  to  his  lot  is  the  very  essence  of  his  jus- 
tification, and  a  plea  would  be  defective  without  it.  So  the 
defendant  alleges  in  his  rejoinder  that  the  plaintiff  was  passing 
over  this  way  to  lands  he  had  beyond  the  three  acres;  that  is, 
he  was  passing  along  the  way  with  the  intent  and  purpose  of 
going  to  other  lands  to  which  he  had  no  right  to  pass  by  this 
way.  This  makes  the  intent,  as  the  plaintiff  suggests,  materiaL 
It  is  necessary  to  be  alleged,  and  if  disputed,  to  be  proved*  It 
is  an  issuable  fact,  because  it  is  material.  But  though  it  would 
be  true,  if  the  intent  were  directly  alleged,  that  it  might  be 
traversed  and  tried,  yet  that  is  not  this  case.  The  fact  here 
alleged  is  not  the  intent  merely,  and  it  does  not  necessarily 
stand  on  the  same  ground  that  it  would  do  if  the  bare  intent 
was  alleged;  as  if  the  defendant  had  rejoined  that  the  plaintiff, 
at  the  time  when,  etc.,  and  when  he  was  in  said  way  to  said 
quarter-acre  lot,  did  intend  to  go  through  and  beyond  said 
quarter-acre  lot  to  other  lands,  etc.  Upon  such  pleading  the 
question  might  arise,  as  it  did  in  Galea  v.  Lounsbury,  whether  a 
purpose  and  intention  existing  in  the  mind,  not  acted  upon, 
mutable  in  its  nature,  and  which  might  never  be  carried  into 
effect,  could  render  an  act,  lawful  in  itself,  unlawful.  And  it 
seems  probable  that  in  such  a  case  the  court  would  feel  com- 
pelled to  follow  the  case  of  Oaies  v.  Lounsbury.  The  rejoinder 
here  does  not  allege  a  mere  unexecuted  purpose  and  design.  It 
alleges  that  the  party  was  passing  to  the  land  beyond;  that  is, 
that  the  plaintiff  was  then  carrying  his  intention  into  effect;  he 
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ivas  then  using  ihe  waj  for  an  unauthorized  purpose.  Here  is 
a  charge,  not  of  an  intention,  but  of  an  act  done  with  wrong- 
ful intent.  If  ihe  OTidenoe  shows  that  the  party  was  at  the 
idme  acting  in  pursuance  of  such  illegal  purpose,  the  act  is 
illegal;  and  no  subsequent  change  of  intention,  or  failure  to 
pursue  the  wrongful  puipose,  could  make  any  difference.  If» 
as  is  suggested  by  the  plaintiff,  the  posing  through  the  quarter* 
acre  lot  is  not  necessarily  a  wrong,  it  does  not  follow  that  the 
rejoinder  is  defective.  It  is  prima  facie  a  wrong,  and  the 
plaintiff  must  reply  the  facts  which  depriye  it  of  its  wrongful 
character,  or  he  must  deny  the  passing  with  the  wrongful  ob* 
ject  charged  in  the  rejoinder;  and  the  question.  What  was  the 
intent  of  the  party  in  the  use  he  was  then  making  of  this  way  f 
would  then  be  a  question  for  the  jury. 

There  is  no  question  that  at  the  present  day  an  uninterrupted 
user  of  an  easement  upon  the  land  of  another  for  a  period  of 
twenty  years,  under  a  claim  of  right,  while  all  parties  concerned 
are  free  from  any  disability,  and  seised  of  estates  in  fee  in 
possession,  is  prima  fade  eyidence  of  a  right  to  such  easement, 
and  of  a  grant  which  is  now  lost,  or  which  does  not  now  exist: 
Woolrych  on  Ways,  19,  288;  CampbeU  v.  Wilaon,  3  East,  294; 
Livett  V.  WUmi,  8  Bing.  115;  S.  C,  10  Moore,  439;  Keymer  v. 
Summers,  Bull.  N.  P.  75;  Gilman  v.  I^on,  5  N.  H.  233;  8  Kent's 
Com.  442;  Waikins  v.  Peck,  13  N.  H.  360. 

The  right  to  such  easement  may  come  in  question  in  various 
ways,  either  upon  pleadings,  in  which  the  party  is  bound  to  Ect 
forth  his  right,  as  he  claims  and  expects  to  establish  it,  or  inci- 
dentally upon  general  pleadings.  At  common  law  it  was  neces- 
sary for  the  party  who  alleged  a  grant  of  an  interest  in  land  to  set 
forth  the  names  of  the  parties  and  the  date  of  the  grant,  and  to 
proffer  to  produce  the  same  to  the  court,  that  the  other  side 
might  have  the  opportunity  to  hear  it,  and  to  object  to  it,  if  he 
chose.  The  loss  or  destruction  of  the  deed  upon  which  a  title 
of  this  kind  depended  of  cotirse  necessarily  occasioned  the  loss 
of  the  title  itself:  Wymarlcfs  Case,  5  Co.  74;  Let^fixMs  Case,  10 
Id.  88.  Et  ideo  si  le  fait  soyt  perd  tout  est  perd:  Bro.  Abr., 
Monstrans  de  faits,  137. 

But  with  the  changes  of  the  times,  the  increased  number  of 
written  instruments,  and  the  consequent  increased  frequency  of 
the  loss  or  destruction  of  such  writings,  the  courts  have  grad- 
ually yielded  to  a  change  of  rule  in  this  respect,  and  instead  of 
requiring  the  production  of  the  deed  itself,  secondary  evidence 
was  allowed  of  its  existence  and  contents,  upon  proof  of  its  loss 
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or  deBtruction,  or  ihat  it  was  in  the  possession  of  ihe  adveirse 
party;  and  as  a  necessary  consequence  of  this  change  they  no 
longer  require  an  offer  to  produce  the  deed.  They  permit  the 
party  to  allege  an  excuse  for  its  non-production,  as  that  it  is 
in  the  hands  of  the  defendant,  or  that  it  is  by  law  in  some 
custody  from  which  it  can  not  be  removed,  or  that  it  is  de- 
stroyed or  lost.  The  loss  of  the  direct  and  usual  CTidence  of  a 
right  has  not  now,  of  coutse,  the  effect  practically  to  destroy 
the  right  by  destroying  the  only  admissible  evidence  of  its 
existence:  Pomfret  v.  Bicrofi,  1  Saund.  823,  note  C;  Wright  v. 
BaUrayy  1  East,  381;  Bead  v.  Brookman,  8  T.  B.  151;  Totty  v. 
NefbeU,  Id.  163,  note;  1  Tidd  Pr.  636;  I^Oier  v.  Ford,  12  Ad.  & 
El.  654. 

Courts  occasionally  evince  an  undue  tenacity  for  the  old 
maxims  and  rules  of  the  common  law,  when  the  reason  of 
them  has  ceased;  and  sometimes  when  new  principles  have  been 
adopted  by  them,  or  have  grown  up  with  time,  which  are  practi- 
cally inconsistent  with  them.  The  ancient  rule,  when  the  party 
pleading  a  deed  was  bound  to  make  a  profert  of  it  to  the  courts 
was  that  he  must  set  forth  the  parties  and  the  date  of  it.  And 
when  the  rule  requiring  a  profert  has  been  relaxed,  the  same 
rule  has  of  course  generally  continued,  as  the  result  of  the 
doctrine  of  the  law  relative  to  variance,  which  is  an  essential 
feature  of  the  law  of  pleading,  and  which  requires  that  a  party 
should  state  his  case  as  he  expects  to  prove  it.  While  the 
ordinary  rules  as  to  secondary  evidence  were  alone  recognized^ 
the  party  conformed  his  plea  to  his  proof;  that  is,  to  his  copy, 
or  the  recital  of  it  in  some  other  deed,  or  the  like,  or  the  recol- 
lection of  his  witness,  who  had  seen  it;  and  he  set  forth  the 
names  of  the  parties  and  the  date,  because  if  the  plea  was  ma- 
terially variant  from  the  proof,  the  issue  must  be  found  against 
him. 

The  case  relied  on  by  the  defendant  seems  to  us  one  of  the 
cases  where  courts  are  found  sticking  to  the  form  when  the 
substance  has  departed.  The  rule  is  settled  beyond  controversy, 
that  long-continued  user  is  evidence  of  a  lost  or  non-existing 
grant,  from  some  person  who  might  at  some  time  have  made  a 
valid  grant  to  some  person  capable  of  accepting  it.  It  proves 
this.  It  can  not  prove  more.  User  of  a  way  can  not  prove  a 
grant  by  A.  to  B.  on  a  given  day,  unless  there  be  other  circum- 
stances which  confine  the  evidence  to  a  particular  time  aiid  to 
the  parties  then  interested:  Campbell  v.  TFtZson,  3  East,  294. 
The  evidence  of  such  limitation  forms  no  essential  or  natursl 
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part  of  the  proof  of  user.  If  a  grant  is  pleaded  from  a  par- 
ticular person  to  another,  at  a  certain  date,  the  party,  upon 
proof  of  mere  user,  fails  to  prove  his  case  as  he  has  stated  it, 
and  must  lose  the  verdict.  Now  the  rule  in  question  and  this 
result  are  entirely  inconsistent  and  incompatible,  and  one  or 
the  other  must  give  way.  And  we  think  tiiere  can  be  no  rea- 
sonable doubt  which  of  these  is  to  be  suffered  to  bll  into  that 
oblivion  which  befits  mere  technicalities. 

The  universal  rule  of  the  law  of  pleading  is,  that  a  party  is 
bound  to  state  and  give  notice  to  the  other  party  of  all  the 
material  facts  which  it  is  necessaiy  for  him  to  prove  in  case  they 
are  denied,  in  order  to  establish  the  right  or  claim  on  which  he 
reUes.  Whatever  it  is  not  necessaiy  for  him  to  prove,  it  is  not 
necessary  to  allege;  and  this  rule  settles  the  question  in  this 
case.  It  is  not  necessaiy  for  the  party  alleging  the  acquire- 
ment of  an  easement  to  prove  by  whom  or  to  whom  or  when  it 
was  granted;  it  is  enough  if  he  proves  by  twenty  years'  user, 
unexplained,  a  grant  supposed  to  be  lost,  and  of  which  nothing 
is  known  beyond  what  may  be  inferred  from  such  user.  It  is 
then,  of  course,  not  necessaiy  to  allege  these  facts,  and  their 
omission  is  no  cause  of  demurrer.  This  form  of  pleading  will 
be  defective,  except  in  cases  where  the  evidence  consists  of  user 
alone.  If  the  names  and  date  are  known,  they  must  be  stated, 
or  the  proof  will  be  variant  from  the  pleadings.  On  demurrer, 
either  mode  of  statement  is  sufficient. 

It  is  objected  to  the  plea  that  it  is  bad  on  demurrer,  because 
an  allegation  that  a  party  gently  laid  his  hands  upon  another, 
moUiier  manus  imposuiif  is  no  justification  of  a  beating  and 
wounding.  Various  authorities  are  cited  in  support  of  that 
position,  to  which  others  might  be  added.  And  whatever 
doubts  we  might  have  had  if  the  question  were  new,  the  law 
must  be  regarded  as  settied,  and  the  plea  bad. 


Whxbb  Road  is  Used  bt  Public  for  twenty  yean  or  more,  without  ob- 
stroction  or  hinderanoe,  a  grant  from  the  owners  of  the  land  over  which  the 
road  rune  may  be  presumed:  State  v.  Hunter,  44  Am.  Dec  41,  and  note. 
See  also  WUliama  v.  Nelson,  34  Id.  51,  and  note;  Arnold  v.  Steoens,  35  Id. 
811,  and  note.  That  the  grant  of  an  easement  may  be  presumed  from 
twenty  years'  user,  see  HiU  v.  Crotby,  13  Id.  448;  TwrnbuU  ▼.  Rivers,  15  Id. 
022;  QayttU  ▼.  Beihunt,  7  Id.  188;  Mdvin  v.  Whiiing,  20  Id.  524;  Mahan  v. 
Broum,  28  Id.  461;  Stuyvesant  v.  Woodruffs  47  Id.  156,  and  note,  where 
Bumerons  cases  in  this  series  upon  the  subject  right  of  way  by  prescriptioii 
are  collected. 

Sboondabt  Eyidbnos  or  Writing,  when  Admitted:  See  Judaon  r, 
Bdaica,  12  Am.  I>eo.  32,  and  note;  Bank  qf  UnUed  8tate»  v.  SiU,  13  Id.  44» 
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«nd  note;  Jaekaon  ▼.  CuUmn,  18  Id.  158;  Hughes  t.  Eattent  20  Id.  290; 
Ocean  Ins.  Co.  ▼.  Fronds,  19  Id.  648;  WUmoi  v.  TalM^  1  Id.  874;  Beeves  ▼• 
Booth,  12  Id.  679;  Blade  v.  ^ofanci,  27  Id.  126;  Prudm  ▼.  Alden,  84  Id.  61| 
OrMfita;  Bank  r.  Haskins,  WJ  Id.  140. 

NoTHiNO  PA88B8  A8  Inoiosnt  TO  Gbaht  OF  EioHT  OF  Wat  ov«r  the  huid 
«f  another,  ezoept  what  is  neoeaaaiy  for  its  reaeonable  and  proper  enjoyments 
MaxwOl  ▼.  MeAtee,  48  Am.  Dec.  409. 

Thx  pbincipal  GAn  IS  oiTiD  to  the  point  in  WaOtiee  t.  Fleteher,  80  K. 
H.  452,  that  long-oontinned  nser  is  evidenoe  of  a  lost  gnmt  or  deed,  and 
that  eyidenoe  of  snch  user  is  saffident  without  proving  a  deed  from  A.  to  &» 
•or  from  any  particular  perK>n  to  another;  and  in  ITiUqf  t.  Porisnumihf  85  Id» 
311,  to  tike  point  that  twenty-five  yesn'  possession  of  a  right  is  presomptivo 
«videnoe  of  a  grsnt  or  deed. 
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PB0TIBI0N8  OF  Chabtkb  OF  Insu&ancb  Compaut  constitnte  part  of  tho 

policy. 
PouoY  OF  Insurancx  Ck)NDinoKXD  TO  Bboomb  Void  upon  Auihatioii 

by  the  assured  is  not  so  avoided  by  his  death,  and  the  consequent  chaigs 

and  control  of  his  property  by  his  administrator,  or  by  descent  to  his 

heirs. 
Alienation  of  Insured  Pbopbrtt  in  Violation  of  Provisions  of  Pouot 

avoids  it.    Shoald  not  a  subsequent  collection  of  assessments  by  the 

insurer,  with  knowledge,  constitute  an  election  to  continue  the  policy 

in  force  ?  qucare. 
Aorkembnt  bt  Insxtrer,  Made  durinq  Term  Time,  entitled  in  the  cause 

that  certain  property  belonged  to  the  insured  becomes  part  of  the  record, 

is  a  solemn  admission  of  the  fact,  and  estops  said  insurer  from  denying 

said  fact. 
Agreement  between  Different  Owners  or  Profertt  that  one  of  them 

shall  take  out  insurance  upon  said  property  in  his  own  name  does  not 

amount  to  double  insurance. 

Absuupsit.  Defendants  isBued  a  policy  of  insurance  for  six 
hundred  dollars  upon  the  property  of  Samuel  Burbank,  Febru- 
aiy  10, 1845,  for  the  term  of  six  years.  Samuel  Burbank  died 
September  24, 1845,  and  plaintiff  was  appointed  his  adminis- 
trator. The  property  was  destroyed  by  fire  February  13, 1847. 
Samuel  Burbank,  in  his  application  for  insurance,  represented 
the  property  as  unincumbered.  The  policy,  to  which  was  at- 
tached the  charter  and  by-laws  of  the  company,  provided  that 
upon  the  sale  or  alienation  of  the  insured  property  the  policy 
should  become  void,  and  that  the  same  result  should  follow 
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insurance  or  double  insnrance  of  the  property;  and  it  farther 
provided  that  the  insnred  should  state  his  title  and  interest  in 
the  property.  In  the  September  term,  1849,  defendants,  bj  an 
agreement  in  writing  entitled  in  this  cause,  admitted  that  the 
property  insured  was  owned  by  Samuel  Burbank  at  the  time  of 
the  execution  of  the  policy.  In  January,  1844,  Burbank,  de- 
ceased, gave  his  bond  to  Jabez  Hobson,  Sewall  Hobson,  and 
Samuel  S.  Bangs,  to  convey  to  them  one  half  of  the  insured 
premises  for  the  sum  of  eight  hundred  and  sixly-five  dollars 
and  forty-five  cents.  The  above  obligees,  on  the  same  day, 
made  an  agreement  with  deceased  to  maintain  the  mill  and 
property  purchased,  and  to  rebuild  in  case  of  loss  or  destruc- 
tion; and  verbally  agreed  that  Burbank  should  procure  an  in- 
surance upon  the  property  in  his  name  for  their  benefit.  In 
Jantiaiy,  1845,  they  executed  a  written  agreement,  by  which 
Burbank  was  to  insure  their  share  of  said  property  for  three 
hundred  dollars,  and  to  apply  the  proceeds  of  said  insurance, 
in  case  of  loss,  to  the  payment  of  their  indebtedness  to  him. 
In  August,  1846,  plaintiff  paid  to  defendants  nine  dollars  and 
sixty  cents  for  assessment  on  the  premium  note  of  Samuel 
Burbank,  and  the  treasurer  of  defendant  gave  him  a  receipt 
therefor  as  administrator.  Part  of  said  assessment  was  for 
losses  occurring  after  the  death  of  Samuel  Burbank.  Defend- 
ant contends  that  the  agreements  with  the  Hobsons  and  Bangs 
was  another  insurance,  and  that  the  death  of  Samuel  Burbank, 
and  the  descent  of  his  title  to  bis  heirs,  was  an  alienation 
within  the  meaning  of  their  charter  prohibiting  an  alienation, 
and  that  consequently  the  policy  was  void.  The  court  below 
overruled  those  objections,  and  the  jury  returned  a  verdict  for 
six  hundred  dollars  for  plaintiff.  The  questions  arising  upon  a 
motion  to  set  aside  the  verdict  and  for  a  new  trial  were  trans- 
ferred to  this  court  for  determination. 

Mantan  and  Emery,  for  the  plaintiffs. 

WeUs  and  Christie,  for  the  defendant. 

By  Court,  Eastman,  J.  The  contract  of  insurance  which  was 
entered  into  by  the  defendants  in  this  case  was  made  subject 
to  the  provisions  and  conditions  of  the  charter  and  by-laws  of 
the  corporation.  The  twelfth  section  of  the  charter  provides 
''  that  when  any  house  or  other  building  shall  be  alienated  by 
sale  or  otherwise,  the  policy  shall  thereupon  be  void,  and  be 
surrendered  to  the  directors  of  said  company  to  be  canceled." 
The  provisions  of  this  section,  as  well  as  those  of  the  others. 
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are  a  part  of  the  policy  issued:  Boberts  v.  Chenango  Ins.  Co.,  3 
Hill  (N.  T.),  601;  Houghton  v.  Man.  Mut.  Fire  Ins.  Co.,  8  Met. 
114  (41  Am.  Dec.  489];  Jennings  v.  Chenango  Co.  Mut.  Fire 
Ins.  Co.,  2  Denio,  76.  And  the  first  question  ^hich  we  propose 
to  consider  is,  Had  the  property  insured  become  alienated, 
within  the  meaning  of  the  charter,  by  the  death  of  Samuel  Bur- 
bank,  the  assured? 

To  alienate  is  to  transfer  the  property  in  anything  to  another; 
and  an  alienation  is  to  make  a  thing  another  man's,  to  alter  the 
possession  from  one  to  another.  Such  are  the  definitions  given 
in  the  old  books. 

As  understood  at  common  law,  to  alienate  real  estate  is  toI- 
untarily  to  part  with  the  ownership  to  it,  either  by  liargain  and 
sale,  or  by  some  conveyance,  or  by  gift  or  will.  The  right  to 
alienate  was  a  right  which  the  owner  had  over  the  real  estate, 
to  divert  it  from  the  heir.  Alienation  differs  from  descent  in 
this,  that  alienation  is  effected  by  the  voluntary  act  of  the  owner 
of  the  property,  while  descent  is  the  legal  consequence  of  the 
decease  of  the  owner,  and  is  not  changed  by  any  previous  act  of 
volition  of  the  owner.  A  sale  and  conveyance  is  an  alienation 
that  takes  effect  from  the  time  of  the  transfer,  while  a  devise  is 
an  alienation  that  takes  effect  on  the  decease  of  the  testator, 
according  to  the  terms  of  the  wiU.  But  pro^ierty  not  trans- 
ferred or  devised  is  not  alienated,  according  to  the  principles  of 
the  common  law. 

There  is,  however,  a  species  of  involuntary  alienation,  so  made 
by  the  statutes  of  13  Edw.  I.  and  27  Edw.  IQ.,  by  which  the 
land  becomes  answerable  by  attachment  and  extent  for  the  debts 
of  the  owner.  The  doctrine  and  principles  of  alienation  will  be 
found  discussed  in  4  Kent's  Com.  441,  and  2  Bla.  Com.  287. 

Unless,  then,  there  shall  be  something  in  the  signification  of 
the  term  *^  alienate,"  as  used  in  the  twelfth  section  of  the  char- 
ter, differing  from  the  common-law  meaning  of  the  word,  the 
property  did  not  become  alienated  by  the  death  of  the  assured, 
and  consequently  the  policy  would  not  be  made  void  thereby. 

We  have,  therefore,  examined  the  policy,  charter,  and  by-laws, 
with  some  attention,  to  see  if  we  could  discover  any  good  reason 
or  principle  for  extending  the  construction  of  the  term  **  alien- 
ate" beyond  its  common-law  signification,  and  we  have  been 
unable  to  find  either.  The  contract  of  insurance  ought  not  to 
be  terminated  by  the  company,  except  by  the  express  terms  of 
the  policy  or  the  prohibited  act  of  the  insured.  If  the  assured 
conveys  the  property,  there  is  good  reason  why  the  insurance 
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ehould  cease.  So  in  case  it  shall  be  devised;  for  the  grantee  or 
devisee  can  at  once  procure  it  to  be  insured.  The  company,  too^ 
have  not  contracted  with  either,  and  they  might  not  be  disposed 
to  insure  either.  But  where  the  property  passes  into  the  hands 
of  an  administrator,  and  is  held  by  him  for  the  creditors  or  heirs, 
who  may  be  numerous  and  scattered,  the  same  reason  does  not 
exist.  It  would  in  many  instances  be  difficult  if  not  impossible 
for  them  personaUy  to  effect  an  insurance,  and  it  could  only  be 
done  by  the  administrator  for  their  benefit;  and  in  such  instances, 
the  property  would  necessarily  be  uninsured  during  the  time 
intervening  between  the  death  of  the  assured  and  the  appoint- 
ment of  the  administrator.  It  is  also  a  pertinent  inquiry,  whether 
the  provision  in  the  policy  insuring  the  assured,  and  his  heirs, 
executors,  administrators,  and  assigns,  would  not  be  entirely 
nugatoiy  if  the  death  of  the  assured  operates  ipso  facto  as  an 
alienation  of  the  property.  The  provision  in  the  charter  requir- 
ing the  assent  of  the  directors  in  order  to  make  an  assignment 
or  transfer  valid  does  not  render  void  the  other  provision  by 
which  the  assigns  are  insured.  It  only  points  out  the  course  to 
be  taken  to  make  the  assignment  effective. 

In  this  case  it  is  worthy  of  remark,  that  the  defendants  do 
not  appear  to  have  considered  the  death  of  Samuel  Burbank  as 
operating  as  an  alienation  of  the  property,  till  after  the  com* 
mencement  of  this  suit.  Thej  made  assessments  and  received 
the  amount  assessed  against  the  property  of  James  M.  Burbank, 
the  administrator,  and  gave  him  a  receipt  therefor.  They  voted 
to  pay  the  administrator  four  hundred  dollars  in  full  for  the 
loss  of  property;  and  in  their  subsequent  vote,  rescinding  the 
former  one  to  pay,  they  did  not  place  the  rescission  upon 
the  ground  that  the  property  had  become  alienated,  but  upon 
the  ground  that  they  had  received  information  that  the  assured 
had  not  a  title  in  fee  simple,  unincumbered,  to  the  mill  insured, 
but  that  he  had  a  less  estate  in  the  same. 

Were  it  necessary,  also,  for  a  decision  of  the  case,  an  in- 
quiry might  likewise  be  instituted  into  the  assessments  made 
prior  to  ihe  loss  of  the  property,  and  subsequent  to  the  death  of 
Samuel  Burbank,  and  collected  of  the  administrator.  Where, 
the  property  has  not  been  destroyed,  but  passes  in  some  way 
into  the  hands  of  another,  the  policy  is  either  void  or  not  from 
the  day  that  the  property  changes  hands.  If  void,  ought  it  not 
to  be  alike  so  for  both  parties?  The  assured  should  be  liable 
for  his  proportion  of  all  losses  and  expenses  up  to  that  time; 
but  as  the  company  have  paid  nothing,  so  as  to  create  a  liability 
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upon  him  during  the  whole  tenn  of  the  insurance,  there  would 
seem  to  be  no  principle  that  should  make  him  holden  to  pay  for 
subsequent  losses  if  the  company  is  not  also  liable  to  him,  or 
to  the  person  holding  the  policy,  for  the  destruction  of  the  prop- 
erty insured.  If  the  property  is  actually  alienated,  nothing  can 
be  recovered  on  the  policy  for  anything  that  occurs  subsequent 
to  that  time;  and  ought  the  company  to  have  any  claim  upon  the 
assured  for  losses  after  that  date  ?  If  they  ought  not,  then  if 
they  make  and  collect  assessments  for  losses  that  subsequently 
occur,  with  a  knowledge  that  the  property  has  been  transferred, 
should  it  not  be  held  that  they  elect  to  continue  in  force  the 
policy  ? 

But  without  pursuing  the  question  of  alienation  any  further, 
we  have  no  hesitancy  in  holding  that  the  property  did  not  be- 
come alienated  by  the  death  of  Samuel  Burbank,  and  that  the 
descent  of  the  title  to  the  heirs,  if  there  were  any,  was  not  an 
alienation  according  to  the  principles  of  the  common  law,  nor 
within  the  meaning  of  the  charter. 

The  representation  of  the  titie  and  interest  in  the  property, 
as  required  by  the  eighteenth  article  of  the  by-laws,  was  not 
strictiy  correct.  The  article  requires  that  the  "applicant  for 
insurance  shall  make  a  true  representation  of  the  situation  of 
the  property  on  which  he  requests  insurance,  so  far  as  concerns 
the  risk  and  value  thereof,  and  of  his  title  and  interest  therein.'^ 
The  insTirance  was  made  February  10,  1845,  and  was  to  Bur- 
bank  alone.  The  application  stated  the  property  to  be  Bur- 
bank's,  and  that  it  was  unincumbered.  In  the  strict  technical 
sense  of  the  phrase,  it  was  his,  and  it  was  unincumbered;  while 
at  the  same  time  the  Hobsons  and  Bangs  had  a  bond  of  one 
undivided  half  of  it.  Their  interest  was  such  as  could  have 
been  taken  by  an  extent:  Edgerly  v.  Sanborn,  6  N.  H.  397;. 
PrUchard  v.  Brown,  4  Id.  397  [17  Am.  Dec.  431].  It  was  an 
equitable  interest,  and  such  as  could  have  been  insured:  Colum-- 
bian  Ins.  Go.  v.  Lawrence,  2  Pet.  25;  McGivney  v.  Phoenix  Fire 
Ins.  Co.,  1  Wend.  85.  And  Burbank  should  have  stated  th& 
situation  of  the  property,  just  as  it  was.  Had  he  done  this, 
the  company  would  probably  have  made  the  insurance  quite  as- 
readily,  and  no  defense  of  misrepresentation  could  have  then 
been  made. 

But  whatever  would  be  held  to  be  the  effect  of  the  representa- 
tion that  was  made — whether  it  would  have  rendered  void  the- 
policy  or  not — ^the  objection,  whatever  its  force,  was  cured  by 
the  agreement  entered  into  September  term,  1849.    The  defend-^ 
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acts,  by  that  agreement,  admitted  that  fhe  property  inscired  hj 
the  policy  was  owned  by  Samuel  Borbank  at  fhe  time  of  the 
ezecation  of  the  poli<7,  as  set  forth  in  his  application.  This 
agreement,  being  made  in  term  time,  becomes  part  of  the  record, 
and  is,  as  the  books  term  it,  a  solemn  admission  of  the  &ct:  Doe 
r.  Bird,  7  Car.  &  P.  6;  Lan^r.  Lord  Oxford^  1  Mee.  & W.  608; 
1  Ghraenl.  Ev.,  sees.  27, 186.  It  is  an  admission  that  there  was, 
in  tmth,  a  correct  representation  in  the  application,  of  the  title 
and  interest  of  the  assured  in  the  property. 

Bnrbank  could  hare  eflTected  an  insurance  upon  the  whole 
looperty ,  according  to  the  agreement  of  the  Hobsons  and  Bangs, 
if  the  company  would  take  the  risk;  and  as  he  probably  acted 
.  in  good  faith  in  making  the  application,  supposing  that  he  had  a 
right  so  to  do,  it  was  by  no  means  discreditable  in  the  company 
to  make  the  admission  which  they  did. 

Nor  can  the  position  that  there  was  here  a  double  insurance 
be  successfully  maintained.  The  fifteenth  section  of  the  charter 
proTides  **  that  if  insurance  on  any  house  or  building  shall  be 
and  subsist  in  said  company,  and  in  any  other  office,  or  from  or 
*  by  any  other  person  or  persons  at  the  same  time,  the  insurance 
made  in  and  by  this  company  shall  become  void,  unless  such 
double  insurance  subsist  with  the  assent  of  the  directors,  signi- 
fied by  indorsement  on  the  back  of  the  policy,  signed  by  the 
president  and  secretary." 

There  is  no  pretense  that  this  property  was  insured  in  any 
other  company,  nor  was  there  any  other  person  than  Burbank 
insured  by  this  company,  unless  it  were  the  Hobsons  and  Bangs. 
Only  one  policy  was  issued,  and  that  was  to  Burbank.  The 
amount  taken  upon  the  whole  property  was  only  six  hundred 
dollars,  while  the  consideration  agreed  to  be  paid  by  the  Hob- 
sons and  Bangs  for  the  one  undivided  half  was  eight  hundred 
and  siziy-fiTO  dollars  and  forty-five  cents.  There  was  then  no 
excess  of  insurance;  no  application  by  the  Hobsons  and  Bangs 
for  an  insurance;  no  policy  issued  to  them;  and  nothing  that 
could  be  construed  into  a  double  insurance,  unless  it  were  the 
agreement  of  the  Hobsons  and  Bangs,  made  on  the  thirty-first 
of  January,  1845,  that  Burbank  might  procure  an  insurance  of 
three  hundred  dollars  upon  what  they  termed  their  half  of  the 
mill,  at  their  expense,  as  security  in  fact  to  Burbank  for  the 
amount  for  which  they  were  at  that  time  indebted  to  him.  Now, 
we  think  there  can  be  no  doubt  that  this  was  not  such  a  double 
insurance  as  the  charter  contemplates.  It  was  a  mere  agreement 
between  those  who  were  interested  in  the  property. 
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without  auj  appearance  of  fraud,  and  to  the  injury  of  no  one. 
The  Hobsons  and  Bangs  can  have  no  claim  upon  the  company, 
for  the  company  made  no  contract  with  them.  If  they  have  a 
claim  upon  any  one,  it  can  only  be  upon  the  plaintiiF,  by  virtue 
of  the  agreement  made  between  them  and  Samuel  BurbEink. 

It  is  hardly  necessary  to  allude  to  the  verbal  agreement  made 
between  Burbank  and  the  Hobsons  and  Bangs,  in  1844,  about 
the  time  the  bonds  were  given,  since  that  agreement  must  have 
been  superseded  by  the  written  one  that  was  executed  in  Janu- 
ary, 1845,  a  short  time  before  the  insurance  was  effected. 

It  is  stated  in  the  argument  that  this  suit  can  not  be  main* 
tained  by  the  administrator.  But  no  question  of  that  kind  is 
raised  in  the  case,  and  none  is  properly  before  us.  The  property 
destroyed  was  situated  in  the  state  of  Maine;  and  what  the 
statutes  of  that  state  are,  as  applicable  to  cases  of  this  kind, 
does  not  appear.  If  before  us,  they  might  show  that  the  ad- 
ministrator had  the  control  of  the  rights  accruing  under  the 
policy,  and  that  he  was  the  proper  person  to  institute  the  suit. 

Had  the  property  destroyed  been  situated  in  this  state,  so 
that  the  question  would  have  to  be  determined  by  our  laws,  we 
might  perhaps  inqiiire  whether  the  administrator  had  not  such 
an  interest  in  the  policy,  as  trustee  for  the  creditors  or  heirs,  or 
both,  and  also  to  recover  compensation  for  his  own  services,  as 
would  enable  him  to  bring  the  suit. 

But  it  is  not  necessary  to  determine  the  question  suggested 
in  the  argument,  as  it  is  not  raised  by  the  case.  Neither  is  it 
necessary  in  the  view  which  the  court  have  taken  of  the  plaint- 
iff's right  of  recovery,  to  consider  at  aU  the  effect  of  the  vote 
of  the  directors  to  pay  four  hundred  dollars  in  full  for  the  loss. 
Our  opinion  is,  that  the  plaintiff's  right  of  action  is  complete 
without  any  reliance  upon  that  vote;  that  the  defense  set  up  can 
not  be  sustained,  and  that  there  must  be  judgment  on  the 
verdict. 


Subject  of  Alibnation  ab  Dkratino  Iksuranos  is  diaotmed  at  length 
in  note  to  Lane  ▼.  M.  M,  F.  Ins,  Co,,  28  Am.  Deo.  150.  In  this  note,  page 
150,  several  cases  are  cited  to  sustain  the  proposition  that  the  death  of  the 
insured  is  not  such  an  alienation  as  will  avoid  a  policy. 

Proposals  and  Conditions  Attached  to  Poucr  form  part  of  the  oon* 
tract,  the  same  ss  if  written  in  the  body  of  it:  Dvnean  v.  Sun  lire  Ins.  Co,, 
^~Am.  Dec.  539,  and  note. 

To  Constitute  Double  Insurance,  both  policies  most  be  upon  the  same 
insurable  interest,  either  in  the  name  of  the  owner  thereof  or  for  his  bene* 
fit:  jBtna  Fire  Ins.  Co,  v.  Tyler,  80  Id.  90.  See  also  note  to  AUiance  M.  A* 
Co,  V.  Louisiana  Stats  Ins.  Co..  28  Id.  117. 
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Tebbeis  V.  Gebribh, 

[96  NBW  HAMPtBlBB,  41.] 

OousT  lOR  MoNiT  Had  ahd  Riokivsd  can  not  be  SuBTAXiraD  bj  note 

payable  in  speoifio  articles;  but  it  may  be  deoUied  upon  specially,  as 

upon  a  negotiable  cash  note. 
Blank  Indobsxkbnt,  Aooompanibd  by  Dkuvkbt,  b  SufyiuuMT  as  Aji- 

siONMSNT  of  a  non-negotiable  note. 
Pkbsovs  thbouoh    whose  Hands  Non-nbootiablb  Note  has  Passed 

need  not  be  noticed  by  aasigDee  in  declaring  on  it,  unless  their  nsmes 

appear  upon  it  as  indorsers  or  assignors. 

CONSIDEBATION  BETWEEN  ASSIONOB  AND  ASSiaNXB   NeED  NOT   BE   PROVED 

in  an  action  by  the  assignee  against  the  maker  of  a  non-negotiable  note^ 

ind  a  formal  statement  of  it  in  the  declaration  is  sufficient. 
KoTB  Payable  in  Sfbcivio  Aktiolbs  is  not  Negotiable. 
AssioNSB  or  Non-neootiable  Note  may  Maintain  Suit  tbebbon  in 

Assionob's  Name. 
EzpBESs  Promise  by  Hakeb  to  Pay  Assignee  of  Non-negotiable  Note 

enables  assignee  to  maintain  action  in  his  own  name  against  the  maker. 

BVIDENOE  that  MAB33t  OF  NON-NEGOTIABLE  NOTE  PbOMISED  tO  pay  it  tO 

the  assignee  if  he  signed  it  is  competent  evidence  to  show  an  express 
promise  to  pay  to  the  assignee,  the  maker's  signature  having  been  proved 
or  admitted. 

AlOnON  AGAINST  AdULT  ON   CONTBAOT    MaDB    BY  HiM  WHEN    InTANT    can 

not  be  sustained,  unless  after  majority  there  be  an  express  ratification, 
either  by  a  new  promise  to  pay  or  by  such  positive  acts  as  amount  to  an 
express  and  unequivocal  promise.  The  rule  is  more  stringent  than 
where  the  defense  is  the  statute  of  limitations. 
Promise  by  Adult  to  Pay  Note  Made  in  Invanoy,  if  he  signed  it,  is 
competent  evidence,  the  signature  having  been  admitted,  to  remove  the 
bar  of  infancy. 

Assumpsit  on  a  promissory  note.  There  were  two  counts. 
The  first  alleged  that  the  defendant,  for  a  valuable  considera- 
tion, executed  his  promissoiy  note  to  William  T.  Wentworth, 
and  thereby  promised  to  pay  to  him,  or  his  order,  the  sum  of 
forty  dollars  on  demand,  to  be  paid  in  hard  wood  at  the  market 
price  at  the  time  of  payment;  that  the  payee  afterwards  indorsed 
and  delivered  the  note  to  the  plaintiff,  of  which  the  defendant 
had  notice,  and  the  defendant  promised  the  plaintiff  to  pay  him 
the  note  according  to  its  tenor;  and  that  the  defendant,  though 
requested,  had  not  delivered  the  wood.  The  second  count  was 
for  money  had  and  received.  The  defendant  pleaded  the  gen- 
eral issue,  and  pleaded  specially  his  infancy  at  the  time  of  the 
making  of  the  note.  To  the  second  plea  the  plaintiff  replied 
that  the  defendant  had,  after  attaining  his  majority,  promised 
the  plaintiff  to  pay  the  note.    Upon  a  rejoinder  tendering  an 
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issae  to  the  coxmtrj,  iesae  was  joined.  At  the  trial  it  appeared 
that  Wentworth^  the  payee,  had  indorsed  the  note  in  blank, 
and  deliyered  it  to  the  firm  of  Tibbets  &  Brooks,  of  which  the 
plaintiff  was  a  member.  The  firm  paid  a  valuable  consideration 
for  it.  The  firm  was  dissolved,  and  upon  a  division  of  the 
funds,  the  note  became  the  plaintiff's  sole  property.  After  this, 
and  after  the  defendant  came  of  age,  the  plaintiff  delivered  the 
note  to  an  attorney  for  collection.  The  attorney  testified  that 
the  defendant  came  to  his  office,  at  first  denied  all  knowledge 
of  the  note,  and  aft^wards  said,  ''  If  I  did  sign  it,  I  am  good 
for  it."  The  attorney  then  said,  "  If  yon  did  sign  the  note, 
will  yon  pay  it  to  Mr.  Tibbets?"  and  the  defendant  replied, 
"  I  will."  The  attorney  then  sent  for  Tibbets  and  repeated  the 
above  conversation  in  the  presence  of  Tibbets  and  the  defend- 
ant. On  cross-examination  it  appeared  that  after  the  relation 
of  the  conversation  to  Tibbets,  Tibbets  requested  the  defendant 
to  pay  the  note,  and  the  defendant  replied  that  he  would  not 
pay  it,  but  assigned  no  reason  for  his  refusal;  but,  as  it  seemed 
to  the  witness,  refused  on  the  ground  that  he  had  not  signed  it. 
It  was  admitted  that  the  defendant  signed  the  note.  By  con- 
sent, verdict  was  for  the  plaintiff.  The  defendant  moved  to  set 
aside  the  verdict,  and  for  a  new  trial,  on  the  grounds — 1.  That 
plaintiff's  evidence  was  incompetent  to  sustain  his  declaration; 
2.  That  there  was  a  variance  between  the  proof  and  the  declara* 
tion;  3.  That  the  evidence  failed  to  make  out  the  issue  in  favor 
of  the  plaintiff  on  the  plea  of  infancy.  A  motion  in  arrest  of 
judgment  was  made  on  the  ground  that  no  cause  of  action  was 
stated  in  the  declaration.  These  questions  were  assigned  for 
determination  to  this  court. 

McCriUis  and  J.  8,  Wells^  for  the  plaintiff. 

Wells  and  Bell,  for  the  defendant. 

By  Court,  Eastman,  J.  It  is  settled  in  this  state,  that  a  count 
for  money  had  and  received  can  not  be  sustained  by  a  note  or 
contract  like  the  one  in  suit.  Even  were  the  action  brought  by 
Wentworth,  the  payee,  and  were  there  no  defense  of  infancy,  a 
recovery  could  not  be  bad  upon  a  general  declaration  for  money 
had  and  received.  Such  is  the  direct  doctrine  of  Wihon  v. 
George,  10  N.  H.  446. 

It  seems,  however,  to  be  equally  well  settled  here,  although  a 
different  doctrine  prevails  elsewhere,  that  an  action  can  be  main* 
tained  upon  a  contract  of  this  kind  in  the  name  of  the  payee,  by 
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•declaring  specially  as  upon  a  negoidable  note:  Odiome  t.  OdU 
ome,  5  N.  H.  315;  WOson  y.  Gwrge,  10  Id.  447. 

In  Odiome  y.  Odiome^  the  court  say:  **  In  Massachusetts,  the 
custom  has  always  been  to  declare  upon  notes  payable  out  of  a 
particular  fund — ^in  specific  articles^  or  upon  a  contingency— 
in  the  same  manner  as  upon  cash  notes  strictly  n^otiable.  In 
this  state  the  custom  is  believed  to  have  been  the  same  as  in 
Massachusetts.** 

But  this  action  was  not  brought  by  the  payee,  but  by  Tibbets, 
the  assignee.  The  assignment  is  in  sufficient  form,  being  in 
blaiiky  when  deUvery  accompanies  it;  and  the  &ct  that  it  was 
tnnsferred  in  blank  to  Tibbets  and  Brooks  does  not  vary  the 
rights,  under  the  declaration,  as  contended  in  the  argument; 
for  in  declaring  upon  a  transferred  instrument  it  is  not  necessary 
io  notice  the  several  hands  through  which  it  has  passed,  unless 
their  names  appear  upon  the  instrument  as  indorsers  or  assign- 
ors. It  seems  also  that  it  is  not  necessary  that  any  consider- 
ation between  the  assignor  and  the  assignee  be  proved,  and  a 
formal  statement  of  it,  as  in  this  declaration,  is  sufficient:  Nor^ 
ris  V.  EqU,  18  Me.  832. 

The  instrument  declared  on  in  this  case  is  not  negotiable; 
still  it  is  a  contract  capable  of  being  assigned,  and  an  equitable 
interest  becomes  vested  in  the  assignee,  sufficient  to  enable  him 
to  maintain  a  suit  in  the  name  of  the  assignor.  An  action  can 
also  be  sustained  in  the  name  of  the  assignee  if  it  appear  that  there 
has  been  an  express  promise  to  pay  the  assignee:  Currier  v. 
Hodgdon^  8  N.  H.  82;  Wiggin  v.  Damrell,  4  Id.  73;  Morse  v. 
BeOows,  7  Id.  549  [28  Am.  Dec.  372];  Smith  v.  Berry,  18  Me. 
122;  Hodges  v.  Eastman,  12  Yt.  358;  Coolidge  v.  Buggies,  15 
Mass.  888;  Crocker  v.  WkUney,  10  Id.  316;  JV&n-w  v.  Hall,  18 
Me.  832. 

There  was  evidence  here  competent  to  show  an  express  prom- 
ise to  pay  the  amount  to  Tibbets.  The  witness,  among  other 
things,  said  to  the  defendant,  "If  you  did  sign  the  note,  will 
you  pay  it  to  Mr.  Tibbets? "  And  the  defendant  said,  "I  will." 
And  on  the  trial  it  was  conceded  that  the  note  was  signed  by 
the  defendant. 

In  addition  to  the  grounds  taken  by  the  defense,  which  we 
have  already  noticed,  there  is  one  other,  that  of  infancy;  and 
the  replication  to  the  pica  of  infancy  is  a  new  promise. 

Where  the  defense  interposed  is  that  of  infancy,  and  a  new 
promise  is  relied  upon,  a  more  stringent  rule  prevails  than 
where  the  defense  is  the  statute  of  limitations.    To  sustain  an 
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action  against  a  person  of  full  age^  on  a  promise  made  by  him 
when  an  infant,  there  most  be  an  express  ratification,  either  by 
a  new  promise  to  pay,  or  by  positive  acts  of  the  indiTidnal, 
after  he  has  been  of  age  a  reasonable  time,  in  favor  of  his  con* 
tract,  which  are  of  a  character  to  constitate  as  perfect  evidence 
of  a  ratification  as  an  express  and  unequivocal  promise:  Hale  v. 
Oerrish,  8  N.  H.  374;  Merriam  v.  WUkins,  6  Id.  432  [25  Am. 
Dec.  472];  Thompson  v.  Lay,  4  Pick.  48  [16  Am.  Dec.  325]; 
Ooodadl  V.  Myers,  3  Wend.  479. 

We  think  the  evidence  in  this  action  was  competent  to  bring 
the  case  within  the  rule  above  laid  down.  The  promise  was 
direct  to  pay,  if  the  note  was  signed;  and  from  the  evidence 
produced  a  jury  might  well  enough  find  an  absolute  promise. 
This  defense,  then,  also  fiuls,  and  there  must  be  judgment  on 
the  verdict. 


ADKIBBIBILITr  OF  NOTB,  BiLL,  BIO.,  UKDXB  OoimT  VOB  MOKXT  HaD  Ain^ 

Bxcbivbd:  See  note  to  WdU  v.  Brigham,  52  Am.  Dec.  756;  TMeUa  v.  Pkh^ 
erhig,  51  Id.  48,  and  cases  cited  in  the  note.  In  Payne  ▼.  Couch,  46  Id.  4S7, 
it  18  held  that  a  note  payable  in  specifio  articles  is  adnuasible  under  the 
money  counts. 

Notes  Patablb  in  SPBCxno  Abticlbs:  See  note  on  this  subject:  RcberU 
V.  Beatty^  21  Am.  Deo.  422;  /Htiunon  v.  Stroiher,  46  Id.  07«  and  cases  cited 
in  the  note. 

Blank  Indobssment  or  Nom-ksootzablb  Papxr,  Bffsct  OF.—In  TViy- 
lor  V.  Larkin,  49  Am.  Dec.  119,  it  is  held  that  such  an  indorsement  is  a  men 
authority  to  the  holder  to  fill  it  up,  but  until  this  is  done  the  legal  title  is  in 
the  payee:  See  Prentiu  ▼•  DomieUon,  13  Id.  52,  and  extensive  note  55. 

Absioneb  of  Non-nbootiable  Chosx  in  AonoN  does  not  acquire  legal 
title,  thereto:  Beeeher  v.  Buehingham,  44  Am.  Deo.  580;  Blandtard  v.  Ely,  34 
Id.  250. 

AsaiONEE  OF  CnasE  in  Action  may  Sue  in  his  Own  Name  on  an  es* 
press  promise  of  debtor  to  pay  him:  See  Mvir  v.  Schenck,  38  Am.  Dec.  633. 

Negotiable  Pkomissort  Note,  Requuites  of:  See  Fralick  v.  Norton,  65 
Am.  Doc.  56,  and  cases  cited  in  the  note. 

Promise  bt  Person  after  Majority  to  Pay  Ck>NTRACT  Made  in  In- 
fancy removes  the  bar:  Hoii  y^  UnderhiU,  34  Am.  Dec  148;  and  see  the 
cases  cited  in  the  note.  See  also  S.  C,  32  Id.  380,  and  Edgtrly  v.  8ha»,, 
po9l,  p.  349. 


Woodman  v.  Hubbabd. 

[26  Nxw  Hampsbibb,  67.] 

Contract  Made  on  Sunday  is  Void,  when  a  statute  forbids  it  to  be  noade 
on  that  day,  though  it  be  otherwise  lawf uL 

Owner  Placing  ins  Property  in  Hands  of  Another  to  be  used  tem- 
porarily for  an  unlawful  purpose  does  not  forfeit  his  property  in  the^ 
thing  thus  delivered. 
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Baiix>r  may  havk  Action  vob  Conyxbsiov  or  Injury  or  Propssty 
Batlkd,  though  the  contract  of  bailment  was  void,  being  made  on  Sun- 
day; for  in  such  an  action  ho  claims  as  general  owner,  and  not  under 
the  contract. 

CoNYERsioy  Consists  in  Illegal  Control  of  Thing  Converted,  incon* 
iiiiitent  with  owner's  right  of  property. 

It  is  Conversion  if  One  Hire  Horse  to  be  Driven  to  One  Place  and 
voluntarily  drive  him  to  another,  and  trover  will  lie. 

Plaintiff  can  not  Recover  in  Trover,  altbough  there  has  been 
TECHKiCiiL  Conversion,  if  liis  real  and  substantial  claim  is  merely  to 
recover  damages  for  the  breach  of  an  illegal  contract. 

Driving  Horse  beyond  Place  for  Which  He  was  Hired  is  Substan- 
tial Conversion  and  direct  injury  to  owner's  right  of  property,  and 
not  in  substance  a  mere  breach  of  the  hirer's  contract. 

Ga8b  bj  Woodman  against  Hubbard  for  causing  the  death  of 
a  horse  let  by  the  plaintiff  to  the  defendant,  by  unreasonable  and 
immoderate  overloading  and  driving.  In  a  second  count  the 
plaintiff  declared  in  trover  for  a  conversion  of  the  horse.  On 
a  Sunday,  the  defendant,  for  a  stipulated  price,  hired  the  horse 
to  go  from  Oreat  Falls  village  to  South  Berwick  village.  He 
drove  to  South  Berwick  and  thence  to  another  town  some  miles 
farther,  and  upon  the  same  day  redelivered  the  horse  to  the 
plaintiff  at  Oreat  Falls  village.  The  horse  soon  afterwards 
sickened,  and  on  the  next  day  died;  and  evidence  was  intro- 
duced tending  to  show  that  the  death  of  the  horse  resulted 
from  the  defendant's  unreasonable  and  immoderate  driving. 
The  defendant  contended  that  the  contract  of  hiring,  being 
made  on  Sunday,  and  for  the  purpose  of  performing  a  service 
on  that  day,  was  illegal,  and  therefore  that  the  plaintiff  could 
not  recover  under  either  count.  The  jury  were  instructed  that 
the  defendant  was  not  liable  under  the  first  count;  but  that  if 
he  drove  the  horse  to  a  place  beyond  that  for  which  the  horse 
was  hired,  and  if,  under  a  fair  understanding  of  the  agreement, 
he  was  not  authorized  to  drive  the  horse  thither,  the  defendant 
converted  the  property  when  he  drove  beyond  the  place  agreed 
upon,  and  would  be  liable  under  the  second  count.  As  to  dam- 
ages, they  were  instructed  that  a  return  of  the  property  was  a 
mitigation  of  damages;  but  any  decrease  in  the  value  of  the 
property  caused  by  the  defendant's  driving  after  the  conversion 
should  be  deducted  from  the  sum  which  would  otherwise  have 
been  the  value  of  the  property  upon  its  return;  and  if  they 
found  that  the  defendant's  driving  after  the  conversion  contrib- 
uted to  the  death  of  the  horse,  and  that  he  was  of  no  value 
when  returned,  the  measure  of  damages  would  be  the  full  value 
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of  the  horse  at  the  time  of  the  conyersion.  Defendant  excepted 
to  these  instructions^  and  the  verdict  being  for  the  phkintiff^ 
moTed  to  set  it  aside  and  for  a  new  trial. 

£.  Eastman^  for  the  plaintiff. 

Jordan  and  McCrWis,  for  the  defendant. 

By  Court,  Psblkt,  J.  It  is  a  general  and  well-established 
rule  that  no  action  can  be  maintained  on  a  contract  made  in 
violation  of  law.  When  a  contract  is  made  on  Sunday,  and  the 
making  of  it  on  that  day  is  forbidden  by  statute,  the  contract 
is  void,  though  the  thing  contracted  to  be  done  may  be  lawful; 
as  in  the  case  of  a  promissory  note  to  pay  money  which  the 
maker  owes  to  the  payee.  And  a  contract  made  on  another  day 
to  do  an  act  in  violation  of  the  law  for  the  observance  of  the 
Lord's  day  would  be  void. 

The  provision  of  the  revised  statutes  on  this  subject,  chapter 
118,  section  1,  is  as  follows:  **  No  person  shall  do  any  work, 
business,  or  labor  of  his  secular  calling,  to  the  disturbance 
of  others,  works  of  necessity  and  mercy  excepted,  on  the  first 
day  of  the  week,  commonly  called  the  Lord's  day,  nor  shall 
any  person  use  any  play,  game,  or  recreation  on  that  day,  or 
any  part  thereof." 

Whether  the  letting  of  a  horse  on  Sunday  is  necessarily  and 
in  all  cases  a  work  or  business  to  the  disturbance  of  others,  and 
whether  every  ride  or  drive  made  on  Sunday  for  mere  relaxation 
and  exercise  must  be  regarded  as  an  unlawful  recreation  within 
the  meaning  of  the  statute,  it  is  not  necessaiy  in  this  case  to 
decide.  The  instructions  of  the  court  to  the  jury  went  upon 
the  ground  that  the  contract  was  illegal,  and  in  this  respect  were 
sufficiently  favorable  to  the  defendant.  Was  the  other  part  of 
the  charge  correct,  in  which  the  court  instructed  the  jury  that 
if  the  defendant  voluntarily  drove  the  horse  to  a  place  beyond 
that  for  which  he  was  hired  he  was  liable  in  trover  ? 

If  the  owner  places  his  property  in  the  hands  of  another  to 
be  used  temporarily  for  an  unlawful  purpose,  or  in  any  unlaw- 
ful way,  though  the  contract  which  he  makes  respecting  the 
illegal  use  is  void,  he  does  not  forfeit  his  property  in  the  thing 
which  he  has  thus  delivered  to  another  on  an  illegal  contract. 
Where  the  property  is  intrusted  to  another  to  be  wholly  devoted 
and  appropriated  to  an  illegal  purpose,  perhaps  the  law  is  dif- 
ferent; as  in  the  case  where  goods  are  shipped  to  be  carried  to 
the  public  enemy. 

In  Dwight  v.  Brewster,  1  Pick.  51  [11  Am.  Dec.  133],  the 
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action  was  case,  with  a  count  in  trover  for  a  package  of  bank 
notes  delivered  to  tbe  defendant  to  be  carried  from  North- 
ampton to  Sfiringfield.  The  court,  Parker,  0.  J.,  say:  "The 
principal  ground  of  defense  to  the  action  was,  that  by  the  law 
of  the  United  States  it  was  made  unlawful  for  a  carrier  of  the 
mail  to  take  any  letter  or  packet  and  deliver  it  to  the  person  to 
whom  it  was  sent,  and  that  such  mail-carrier  was  made  liable  to 
a  penalty  for  so  doing;  that  if  it  was  unlawful  to  carry,  it  must 
be  unlawful  to  send,  and  that  no  action  could  be  maintained 
for  the  non-performance  of  an  undertaking  that  constituted  an 
offense.  The  principle  settled  is  that  a  party  to  an  unlawful 
contract  shall  not  receive  the  aid  of  the  law  to  enforce  that  con- 
tract, or  to  compensate  him  for  the  breach  of  it.  It  is  not 
easy,  however,  to  discern  how  a  party  to  such  contract,  who  be- 
comes possessed  of  the  property  of  the  other  party,  with  which 
he  is  to  do  something  which  the  law  prohibits,  can  acquire  a 
right  to  that  property.  The  contract  being  void,  the  property 
is  not  changed  if  it;  remains  in  the  hands  of  him  to  whom  it 
was  committed.  If  he  has  executed  the  contract  with  it,  or  it 
has  become  forfeited  by  judicial  process,  or  if  stolen  or  lost 
without  his  fault,  he  may  defend  himself  against  any  demand 
of  the  owner  in  ordinary  cases;  but  if  he  has  it  in  his  posses- 
sion he  must  be  liable  for  the  value  of  it;  and  in  an  action  of 
trover,  with  proper  evidence  of  a  conversion,  the  plaintiff  would 
undoubtedly  prevail.''  Letoia  v.  LUGefield,  15  Me.  233,  and 
Phalen  v.  Clark,  19  Conn.  421  [50  Am.  Dec.  253],  are  to  the 
same  point. 

The  same  general  doctrine  is  implied  in  FYost  v.  EuU,  4  N.  H, 
153;  and  we  have  seen  no  authority  which  tends  to  contradict 
the  rule  that  in  a  case  like  this,  tiiough  the  contract  may  be 
void,  the  property  in  the  thing  bailed  for  the  illegal  use  remains 
with  the  former  owner. 

The  property  in  the  horse  remained,  therefore,  in  the  plaintiff; 
and  it  would  seem  to  follow  as  a  necessary  conclusion  that  for 
a  direct,  substantial  invasion  of  that  right,  he  might  maintain 
the  proper  action  against  the  defendant  or  a  third  person.  In 
such  au  action  he  would  not  claim  by  or  through  the  illegal 
contract,  but  would  claim  as  the  general  owner  of  the  horse,  for 
an  injury  done  to  his  right  of  property,  which  was  antecedent 
to  the  contract,  and  not  derived  from  it,  nor  defeated  by  it. 

The  action  of  trover  is  founded  upon  property  in  the  plaintiff 
and  a  conversion  by  tbe  defendant.  A  conversion  consists  in 
an  illegal  control  of  the  thing  converted,  inconsistent  with  the 
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plamtiff 's  right  of  property.  If  one  hire  a  horse  to  be  driyen  to 
one  place,  and  voluntarily  drive  him  to  another,  it  is  a  conver* 
eion,  and  trover  will  lie:  Wheehck  v.  Wheelwright,  5  Mass.  104. 

This  is  in  accordance  with  the  law  in  other  cases,  where  the 
bailee  for  one  purpose  diverts  the  thing  bailed  to  another;  as 
where  a  carrier  uses  or  sells,  or  delivers  to  the  wrong  party,  the 
commodity  which  he  received  to  transport.  The  circumstance 
that  the  property  is  in  the  hands  of  the  bailee,  with  the  license 
of  the  owner  to  use  it  for  one  purpose,  gives  no  right  to  use  it  for 
another;  and  the  invasion  of  the  owner's  right  of  property  is  as 
complete  when  the  bailee  goes  beyond  his  license  and  duty  as  if 
the  control  over  the  property  were  usurped  without  any  bailment. 
There  can  be  no  doubt,  on  the  authorities,  that  trover  would  be 
a  proper  remedy  in  this  case,  if  the  illegality'of  the  contract  on 
which  the  defendant  took  the  horse  into  his  possession  had  not 
been  set  up  as  a  defense. 

If,  however,  though  there  has  been  in  this  case  a  technical, 
legal  conversion,  the  real  and  substantial  claim  of  the  plaintiff 
is  merely  to  recover  damages  for  the  breach  of  an  illegal  contract; 
if  he  must,  notwithstanding  the  form  of  his  action,  claim  in  fact 
by  and  through  his  contract,  he  can  not  evade  the  consequences 
of  his  illegal  act  by  adopting  a  fictitious  action,  allowed  in  or- 
dinary cases  for  the  purposes  of  the  remedy.  In  some  cases  the 
plaintiff,  for  convenience  of  his  remedy,  when  his  claim  arises 
under  a  contract,  is  allowed  to  allege  his  gravamen  in  a  criminal 
neglect  of  duty  in  the  manner  of  performing,  or  in  neglecting  to 
perform  the  contract:  Ooveit  v.  Badnidge,  3  East,  62.  But  in 
such  case,  by  varying  the  form  of  the  remedy,  the  plaintiff  can 
not  deprive  his  adversary  of  any  defense,  such  as  infancy,  which 
he  might  have  set  up  if  the  claim  had  been  made  for  a  breach 
of  the  contract:  Jennings  v.  Bundall,  8  T.  B.  335;  Oreen  v. 
Cfreenbank,  2  Marsh.  485;  S.  C,  4  Eng.  Com.  L.  496;  FUie  v. 
EaU,  9  N.  H.  441. 

The  question,  then,  becomes  material  whether  the  only  real 
injury  which  the  plaintiff  suffered  was  by  a  breach  of  the  contract; 
or  whether  the  driving  of  the  horse  to  another  place  was  a  sub- 
stantial invasion  of  the  plaintiff's  right  of  property. 

When  the  defendant  voluntarily  drove  the  horse  beyond  the 
limits  for  which  he  was  hired,  he  acted  whoUy  without  right. 
He  then  took  the  horse  into  his  own  control,  without  puj  au- 
thority or  license  from  the  owner.  The  conversion  wa-:  .ii  law 
as  complete,  the  wrongful  invasion  of  the  plaintiff's  ri^ht  of 
property  was  as  absolute,  as  if.  instead  of  driving  the  horse  a 
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few  miles  beyond  the  place  for  which  he  had  hiied  him»  he  had 
detained  and  used  him  for  a  year,  or  any  other  indefinite  time, 
or  had  driven  him  to  market  and  sold  him.  If  taking  the 
wrongful  control  of  the  horse,  and  driving  him  ten  miles,  was 
not  a  substantial  conversion,  how  far  must  the  defendant  have 
driven  him?  How  long  must  he  have  detained  him?  And  what 
other  and  further  wrongful  acts  was  it  necessaiy  that  he  should 
do  in  order  to  make  himself  a  substantial  and  real  wrong-doer  ?  It 
would  seem  to  be  quite  clear  that  if  the  original  act,  assuming  con- 
trol over  the  horse,  was  not  a  substantial  invasion  of  the  plaint- 
iff's right  of  property,  no  subsequent  use  or  abuse  of  the  horse  by 
the  defendant  could  make  it  so;  and  that  if  the  defendant  can 
not  on  the  facts  of  this  case  be  charged  for  the  conversion  of  the 
horse,  he  could  not  have  been  if  he  had  sold  or  willfully  de- 
stroyed him.  In  other  words,  the  plaintiff  having  delivered  the 
horse  into  the  defendant's  hands  on  a  contract  that  was  illegal, 
but  which  nevertheless  left  the  general  property  in  the  plaintiff, 
the  defendant  may  do  what  he  will  with  the  horse,  and  the 
pUintiff  can  have  no  remedy,  because  whatever  he  does  can  be 
no  more  than  a  breach  of  his  unlawful  contract  to  return  the 
horse.  This  does  not  appear  to  be  a  reasonable  conclusion 
The  cases  are  not  entirely  unanimous  as  to  what  acts  of  a  bailee, 
who  receives  goods  on  a  void  or  voidable  contract,  are  sufficient 
to  make  him  liable  for  a  tortious  conversion.  The  question  has 
arisen  most  frequently  where  infancy  has  been  set  up  as  a  de- 
fense. Vasse  V.  Smith,  6  Cranch,  231 ;  CampbeU  v.  SiaheSy  2  Wend. 
187  [19  Am.  Dec.  661];  MiU$  v.  Graham,  1  Bos.  k  Pul.  N.  B. 
140;  Homer  v.  Thwing,  8  Pick.  492,  are  strong  authorities  to 
the  point  that  an  infant  who  receives  goods  on  a  contract,  and 
disposes  of  the  property  without  right,  is  liable  in  trover;  and 
these  cases  are  cited  and  approved  by  the  learned  chief  justice, 
in  FUi8  V.  EaU,  9  N.  H.  443.  WiU  v.  Welsh,  6  Watts,  9,  and  per- 
haps Jennings  v.  BuadaU,  8  T.  B.  336,  must  be  regarded  as 
somewhat  in  conflict  with  these  cases.  Jennings  v.  Eundall, 
however,  is  criticised  and  doubted  in  FUis  v.  Sail.  Homer  v. 
Tkwing,  3  Pick.  492,  maintains  the  position  that  in  a  case  like 
this,  driving  the  horse  beyond  the  place  for  which  he  was  hired 
is  a  substantial  conversion  and  a  direct  injury  to  the  plaintiff's 
right  of  property,  and  not  in  substance  a  mere  breach  of  the 
defendant's  contract.  In  that  case  it  was  held  that  infancy  was 
no  defense  to  trover  for  such  a  conversion  of  a  horse.  If  the 
action  had  been  substantially  upon  the  infant's  voidable  con- 
tract, he  could  not  have  been  charged.    We  think  the  weight  ol 
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authority  and  of  argument  are  veiy  decidedly  in  &Yor  of  the 
rule  declared  in  Homer  v.  Thmng. 

From  these  premises  the  conclusion  would  seem  to  follow  that 
trover  maybe  maintained  on  the  facts  of  this  case.  If  the 
plaintiff  made  an  illegal  contract  respecting  the  horse,  that  con- 
tract is  void;  but  the  illegal  contract  being  for  a  temporary  use 
of  the  horse,  the  consequences  do  not  extend  to  a  forfeiture  of 
the  plaintiff's  general  right  of  property;  and  for  a  wrongful  in- 
vasion of  that  right  he  may  maintain  trover  against  the  defend- 
ant, the  bailee,  or  a  third  person.  This  is  the  doctrine  of  Durighi 
T.  Brewster^  1  Pick.  61  [11  Am.  Dec.  188].  In  that  case  the 
contract  was  not  only  void,  but  illegal. 

Driving  the  horse  beyond  the  place  for  which  he  was  hired  is 
a  wrongful  invasion  of  the  plaintiff's  right  of  properly,  and  a 
substantial  conversion.  In  trover  for  such  a  conversion,  the 
plaintiff's  claim  is  neither  in  form  nor  in  substance  by,  through, 
or  under  the  illegal  contract,  and  the  invalidity  and  illegality 
of  the  contract  are  no  defense  to  the  suit.  The  contract  is  no 
link  in  the  chain  of  the  plaintiff's  case;  he  shows  the  contract, 
which  was  invalid  and  illegal;  but  notwithstanding  the  contract, 
and  in  spite  of  it,  his  right  of  property  remained.  That  right 
has  been  directly  invaded  by  the  defendant's  wrongful  act,  and 
this  action  is  the  appropriate  remedy. 

In  this  case  the  defense  set  up  is  that  the  plaintiff's  contract 
was  not  merely  invalid,  as  in  the  case  of  infancy,  but  illegal; 
and  that  in  showing  the  conversion  of  the  horse,  by  driving  be- 
yond the  place  for  which  he  was  hired,  the  plaintiff  was  obliged 
to  prove  his  own  illegal  act.  It  has  been  sometimes  laid  down 
in  general  terms  that  the  plaintiff  can  not  recover,  if,  in  order 
to  make  out  his  case,  he  is  obliged  to  show  his  own  illegal  act. 
This  is  undoubtedly  the  rule  where  the  plaintiff's  illegal  act  is 
in  whole  or  in  part  the  foundation  of  his  claim.  In  the  cases 
usually  cited  as  authorities  for  this  rule,  the  plaintiff's  claim 
was  made  through  or  under  the  illegal  act:  Simpson  v.  Bloss,  7 
Taunt.  246;  S.  C,  2  Eng.  Com.  L.  346;  Mvazy.  NichoUa,  2  Man. 
G.  &  S.  500;  S.  C. ,  52  Eng.  Com.  L.  501.  But  where  the  wrong 
is  done  to  the  plaintiff's  properly,  and  the  facts  are  connected 
with  an  illegal  contract  respecting  the  property,  which  does  not 
affect  the  plaintiff's  right  of  property,  these  cases  do  not  show 
that  he  can  not  recover,  because  he  is  incidentally  obliged  to 
prove  a  contract  which  leaves  his  right  of  property  untouched, 
and  does  not  in  its  consequences  reach  to  the  case  on  which  he 
relies.    The  illegal  act  of  the  plaintiff  is  in  the  case;  valeai 
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fuanhim,  the  question  still  remaiBs,  What  is  its  efTeet  on  his 
right  to  recover? 

Phalen  y.  Clark,  19  Conn.  421  [60  Am.  Deo.  258],  which  appears 
to  have  been  a  very  well-considered  case,  is  strongly  in  point. 
The  plaintiff  in  that  case  could  not  show  his  property  in  the 
lottery  ticket,  which  was  the  subject  of  the  suit,  without  show- 
ing  his  illegal  contract  with  the  defendant  respecting  the  ticket; 
yet,  as  it  appeared  when  the  illegal  contract  was  shown  that  it 
did  not  extend  to  the  plaintiff's  property  in  the  ticket,  the  court 
held  him  entitled  to  recover.  The  true  rule  is,  we  think,  stated 
in  that  case  as  follows:  **  If  the  plaintiff  requires  any  aid  from 
an  illegal  transaction  to  establish  his  demand,  he  can  not  recover 
it;  or  in  other  words,  if  he  is  unable  to  support  it  without  rely- 
ing upon  an  unlawful  agreement  between  him  and  the  defend- 
ant»  he  most  fail:"  Id.  482.  Upon  this  point  the  dissenting 
opinion  of  Ellsworth,  J.,  would  not  seem  to  weaken  the  author- 
i^  of  the  case;  for  his  dissent  was  put  on  the  ground  that  the 
fraud  of  the  defendant  was  committed  in  the  execution  of  his 
illegal  agency.  He  says:  "The  plaintiffs  rest  and  must,  rest 
their  claim  to  recover  on  fraud  in  their  agent  or  fraud  in  a  for- 
bidden agency.  The  payment  is  an  act  in  the  progress  and  con- 
summation of  the  illegal  enterprise  against  the  laws  of  this 
state."  The  majority  of  the  court  were  of  opinion  that  the 
illegal  contract  of  the  plaintiff  was  at  an  end,  and  that  the  in- 
jury was  to  the  plaintiff's  right  of  property  in  the  ticket,  not- 
witiistanding  the  illegal  contract  which  had  been  made  respecting 
it.  Lewis  v.  LUtlefield,  15  Me.  233,  and  Drmght  v.  Bretoster,  supra, 
go  to  establish  the  same  rule. 

'Sot  is  the  plaintiff  obliged  to  garble  or  suppress  the  facts  of 
his  case.  When  they  all  appear,  his  illegal  act  still  leaves  him  his 
right  of  property  in  the  horse,  and  his  remedy  for  the  conver- 
sion. It  is  not  like  the  case  of  Booih  v.  Hodgson,  6  T.  B.  405, 
which  was  a  claim  made  to  recover  premiums  paid  for  illegal 
insurances,  in  which  the  plaintiff  and  one  of  the  defendants  had 
been  jointiy  concerned. 

One  case  of  high  authority  we  are  obliged  to  regard  as  in  con- 
flict with  the  conclusion  to  which  we  have  arrived,  and  that  is 
the  recent  case  of  Oregg  v.  Wyman,  4  Cush.  322,  in  the  supreme 
court,  of  Massachusetts.  The  able  and  elaborate  judgment  in 
that  case,  and  the  great  respect  due  to  all  the  decisions  of  that 
court  have  caused  tiie  principal  hesitation  which  we  have  felt  in 
holding  that  the  present  action  could  be  maintained.  We 
nnderstand  the  decision  in  Oregg  v.  Wyman  to  be  put,  in  the 
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first  place,  upon  tha  ground  that  the  daim  of  the  plaintiff^ 
though  in  form  for  a  tort,  was  in  substance  to  recover  damages 
for  the  breach  of  the  illegal  contract.  This  position  does  not  ap- 
pear to  be  very  confidently  maintained,  and  would  seem  to  be 
entirely  inconsistent  with  the  case  of  Homer  r.  Thvnng,  3  Pick. 
492,  decided  in  the  same  court.  If  the  cases  are  to  be  regarded 
as  in  confiict,  we  prefer  the  rule  of  Homer  y.  Thuring. 

The  other  ground  is,  that  the  plaintiff  could  not  prove  his 
case,  without  showing  the  illegal  contract  by  which  the  horse 
went  into  the  defendant's  hands;  that  he  could  not  shoT^  the 
conTersion  of  the  horse  by  driving  beyond  the  place  for  which 
he  was  hired,  without  showing  the  terms  of  the  illegal  contract; 
and  therefore,  as  he  was  obliged  to  show  his  own  illegal  act  on 
making  out  his  case,  he  can  not  recover. 

Granting  that  in  order  to  show  the  wrongful  act  of  the  de* 
fondant,  upon  which  he  relied,  the  plaintiff  was  obliged  to  prove 
that  he  had  made  an  illegal  and  void  contract  and  violated  the 
law,  the  question  still  recurs  and  remains,  whether  the  conse- 
quences of  his  illegal  act  affect  his  right  of  properly  in  the 
horse,  and  whether  the  defendant's  act  was  a  direct  injury  to 
that  right,  or  only  in  substance  a  breach  of  the  illegal  contract. 
The  general  property  remained  in  the  plaintiff.  That  does  not 
seem  to  be  anywhere  denied,  and  is  the  express  doctrine  of 
Dtmghi  v.  Brewster,  and  is  necessarily  involved  in  Phalen  v. 
Clark  and  Lewis  v.  LiUlefield.  It  would  not  seem  to  follow  as  a 
legal  or  a  logical  consequence,  that  because  the  plaintiff  had 
made  an  illegal  contract  respecting  the  horse,  which  still  left  the 
property  in  him,  that  though  the  illegal  contract  necessarily 
appeared  in  the  plaintiff's  proof  of  a  direct  and  substantive  in- 
jury to  his  property,  no  recovery  could  be  had.  The  illegal 
contract  appears  in  the  case;  the  plaintiff  has  violated  the  law, 
and  the  contract  is  void.  What  then  ?  The  plaintiff's  property 
in  the  horse  still  remains.  Was  the  act  of  the  defendant  with- 
in the  limits  and  scope  of  the  contract,  and  a  mere  breach  of  it? 
If  so,  he  is  not  liable.  But  if  the  act  was  not  covered  by  the 
contract,  and  done  within  it  and  under  it,  but  was  a  direct,  vol- 
untary wrong  to  the  plaintiff's  right  of  property,  he  may  recover. 
The  reasoning  of  the  court  in  Oregg  v.  Wyman  is  quite  conclusive 
to  show  that  the  plaintiff,  having  absolute  power  over  his  own 
property,  and  having  delivered  it  to  the  defendant,  the  plaintiff 
can  never  show  that  the  defendant  has  done  any  wrong  to  his 
right  of  property  without  showing  the  contract  on  which  it  was 
delivered.    So  if  the  defendant  should  refuse  to  deliver  the  horse 
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•on  demand,  or  should  sell  him  or  destroy  him,  it  would  in  none 
of  these  cases  appear  that  any  wrong  had  been  done  to  the  plaint- 
iff until  he  showed  the  contract,  and  that  the  act  of  the  de- 
fendant was  not  under  and  within  it.  Whether  the  horse  was 
delivered  on  a  sale  to  the  defendant,  or  on  an  agency  to  sell, 
would  not  appear  without  evidence  of  the  contract.  It  necessa- 
rily follows  from  this  view  of  the  case,  that  a  man  is  wholly 
without  remedy  for  any  injuiy  that  may  be  done  to  the  horse 
lie  lets  on  Sunday,  in  violation  of  law,  if  the  necessity  of 
showing  his  illegal  contract  will  preclude  his  recovery. 
Though  the  property  is  conceded  to  remain  in  the  plaintiff,  he 
has  no  remedy  to  enforce  his  right,  because  he  can  not  show  it 
without  showing  the  illegal  contract  of  letting.  And  in  all  the 
numerous  cases  where  horses  are  illegally  let  on  Sunday,  the 
hirer  might  with  perfect  impunity  retain  or  sell  them.  This 
appears  to  us  to  be  pushing  the  application  of  a  well-settled 
principle  to  an  unnecessary  and  extravagant  length,  not  re- 
quired nor  warranted  by  the  general  current  of  the  authorities. 
We  are  of  opinion  that  the  instructions  of  the  court  were  cor- 
rect, and  that  there  must  be  judgment  on  the  verdict. 

We  do  not  understand  that  we  are  by  this  decision  infringing 
upon  the  rule  that  no  action  can  be  maintained  on  a  contract 
made  in  violation  of  law;  we  mean  to  leave  that  principle  whoUy 
untouched;  but  are  of  opinion  that  it  does  not  reach  to  this  case. 


Vauditt  of  Coimuors  Made  ov  Sunday:  See  Moore  v.  Kendall,  62  Am. 
Deo.  145,  and  note  citing  prior  cases. 

OoNVXBSiON,  What  CoKimTnTss:  See  Maxwell  ▼.  Harrimm^  52  Am.  Deo. 
385,  and  cases  cited  iu  the  note;  Harher  v.  Dement,  Id.  670,  and  note. 

Tbovsr  Lies  when  Rioht  or  Pbofkbtt  and  Posssssion  arb  Unixbd  in 
the  plaintiff  at  the  time  of  the  conversion:  Brasier  v.  Andty,  61  Am.  Deo. 
408;  DanUy  v.  Hector,  60  Id.  242,  and  note  citing  prior  cases. 

Contracts  in  Violation  of  Law  abb  not  Entoroeablb:  OJiio  L.  /.  <fr 
T,  Co.  V.  Aferelianls*  etc,  Co,,  63  Am.  Dec  742,  and  note;  Spalding  v.  Pret' 
ion,  60  Id.  68;  Morgan  ▼.  Oroff,  49  Id.  273,  and  note. 

Umno  Bailed  Property  Gontrart  to  Aorebmbnt  Renders  Bailbb 
f.iAw.«  for  loss  or  injury  thereof,  although  he  used  due  care:  De  ToUenere  v. 
FuUer,  12  Am.  Dec  010,  and  note.  He  may  maintain  trover  for  the  prop- 
erty bailed:  Sw\fl  v.  Moaeley,  33  Id.  197,  which  was  a  case  where  the  bailee 
sold  the  property  hired.  So  where  an  omnibus  hired  for  use  only  in  a  par- 
tioalar  place  is  driven  with  a  heavy  load  to  a  different  place,  and  damaged 
•o  as  to  require  repairs:  Hart  v.  Skinner,  42  Am.  Dec  600,  and  note. 

Thb  principal  case  is  cited  in  Way  v.  Fbster,  1  Allen,  409.    In  that  oasa 

the  plaiatiff  admitted  that  the  case  was  not  distinguishable  from  Oregg  ▼. 

Wyman,  4  Gush.  322,  but  asked  that  the  court  reconsider  the  question  there 

decided,  since  this  ease  had  been  reviewed  and  denied  to  be  law  in  the  prin- 
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oipal  case,  but  the  ooart  refoaed  to  reyena  Chregg  ▼.  Wpium,  on  the  gronnd 
that  it  was  the  genend  doctrine  that  oomrts  of  law  will  not  permit  a  party  to 
prove  his  illegal  acts  in  order  to  establish  his  case,  and  held,  in  accord  with 
Oregg  t.  H'ynwm,  and  contrary  to  the  principal  case,  that  the  plaintiff  could 
not  recover  for  injnries  resulting  from  immoderate  driving  of  a  horse  let  on 
the  Lord's  day.  But  in  H<dl  v.  Corcoran^  107  Msss.  252,  Oregg  v.  Wymau  is 
overruled  by  a  unanimous  court,  and  the  rule  of  the  principal  case,  that  a  de- 
fendant is  liable  for  a  conversion  of  a  horse  hired  on  the  Lord's  day,  was 
adopted.  Before  this,  however,  it  had  been  said,  in  Pkila,  tie,  B.  Cb.  v. 
PhUa.  etc  Uteam  Tow-hoai  Co.,  23  How.  218,  that  the  Msssachusetts  cases 
which  did  not  allow  a  plaintiff  to  recover  for  a  tort  arising  out  of  a  contract 
made  on  Sunday  depended  on  the  peculiar  legislation  and  customs  of  that  state 
more  than  upon  any  general  principles  of  justice  and  law,  and  the  principal 
case  was  referred  to.  In  CotUm  v.  8haTp$iein,  14  Wis.  229,  the  reasoning  of 
the  principal  case  was  prefetred  to  that  of  Oregg  v.  Wyrmm.  The  principal 
case  is  cited  in  SuUan  v.  Town  qf  fTainoatosa,  129  Id.  26,  to  the  point  that  a 
defendant  can  not  exonerate  himself  or  claim  immunity  from  the  consequences 
of  his  own  tortious  act,  voluntarily  or  negligently  done  to  the  plaintiff,  on 
the  ground  that  the  plaintiff  has  been  guilty  of  some  other  and  independent 
wrong  or  violation  of  the  law.  Such  a  set-off  of  independent  torts  is  not 
permissible.  See  also  PkUa,  etc  B,  Co,  v.  Phila.  etc  Steam  Tovhboal  Co,, 
23  Uow.  218.  In  Wekh  v.  Weeean,  6  Gray,  505,  the  court  cites  the  principal 
ease,  to  the  point  that  a  party  can  not  recover  damages  if  in  order  to  do  so 
he  must  depend  upon  an  illegal  agreement  to  which  he  is  a  party,  but  held 
that  this  principle  did  not  go  so  far  as  to  render  each  of  two  persons  engaged 
in  the  same  unlawful  enterprise  irresponsible,  during  its  eontinnanoe,  for 
willful  injuries  done  to  the  property  of  the  other. 
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[26  Nxw  HAifPSHns,  239.] 

DAKAon  VOB  Bbbaoh  of  CovBNAyTS  or  Seisdt,  for  quiet  enjoyment,  of 
good  right  to  convey,  and  of  warranty  can  not  exceed  the  amount  of  the 
consideration  of  the  conveyance,  with  interest  thereon  and  the  costs  of 
the  suit  attending  the  eviction;  and  where  the  grantee's  loss  has  been 
actually  less,  he  ia  limited  to  the  amount  of  injury  sustained. 

iVOBBASBD  Valttb  ov  Land  FROM  RiSB  IK  Value  OR  Impboyements  can  not 
be  recovered  as  damages  in  an  action  for  the  breach  of  covenants  of 
seisin,  for  quiet  enjoyment,  of  good  right  to  convey,  and  of  warranty. 

Damages  tor  Breach  of  Covenant  against  Incumbrances  can  not  Ex- 
ceed the  amount  paid  by  the  grantee  to  extinguish  the  incumbrance^ 
with  compensation  for  his  trouble  and  expenses. 

Only  Nominal  Damages  for  Breach  of  Covenant  against  iNcuMBRANCBfr 
can  be  recovered  if  the  incumbrance  is  still  contingent  and  no  injury  has- 
been  sustained  by  the  plaintiff. 

Where  Incumbrance  is  Changed  into  Title  Adverse  and  Indefeasible,. 
grantee  in  action  for  breach  of  covenant  against  incumbrances  may- 
recover  as  damages  the  amount  paid  for  the  land,  with  interest. 

OsANTEB  IN  Action  for  Breach  of  Covenant  against  Incumbrances^ 
who,  though  out  of  possession,  can  obtain  the  land  by  payment  of  i^ 
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certain  sum,  oan  recover  that  sum  only,  as  otherwiee  he  might  recover 
the  ooneiderBtion  money,  and  then  obtain  the  estate  by  the  p^^yment  of  a 
smaller  snm. 

Default  Admits  Causx  of  Acnoir  and  Material  and  TBAYXBaABLB  Avke- 
lODiTB,  bnt  not  the  omoont  of  damages. 

After  Default  m  Aonoir  of  Coyesaixt  Dewexdajxt  mat  Imtboduoi  Bn- 
DBKOS  tending  to  prove  an  adjnstment  or  payment  of  the  damages. 

I^Ew  Hampshirb  Statute  Providino  tbat  upok  Default  of  Pabtt  Judg- 
ment shall  be  rendered  against  him  for  sach  damages  as,  upon  inqniry, 
the  plaintiff  shall  appear  to  have  snstained,  contemplates  the  reception 
of  evidence  npon  the  question  of  damages  after  a  d^anlt 

CovxNAMT  by  Jane  Willson  against  John  Willson  to  recover 
damages  for  an  alleged  breach  of  covenants  contained  in  a  con* 
veyance  of  land  made  by  the  defendant  to  plaintiff  and  her  hus- 
band,  since  deceased.  After  answer,  the  action  was  defaulted. 
And  after  default,  the  defendant  moved  to  be  h^urd  on  the  ques* 
tion  of  damages.-  The  consideration  recited  in  the  deed  was 
six  hundred  dollars.  The  defendant  offered  evidence  of  an  ad- 
justment and  payment  or  part  payment  of  the  damages  made 
by  the  defendant  to  plaintiff's  husband,  Stephen  Willson. 
The  payment  consisted  of  an  agreement  that  a  note  amounting 
to  about  six  hundred  dollars,  held  by  the  defendant  against 
Stephen,  should  be  to  the  extent  of  its  amount  a  discharge  of 
the  damages.  This  evidence  was  objected  to  as  inadmissible 
after  default.  The  rule  of  damages  was  also  in  question.  The 
parties  agreed  to  submit  these  questions  to  this  court  for  de- 
cision, and  stipulated  that  upon  their  determination  the  default 
be  stricken  out,  and  judgment  rendered  in  accordance  thAe- 
with. 

Bellows,  for  the  plaintiff. 

Cooper,  for  the  defendant. 

By  Court,  Qilohbist,  C.  J.  In  relation  to  the  rule  of  dam- 
ages in  covenants  like  those  in  the  present  case,  it  is  to  be  no- 
ticed that  here  there  is  no  allegation  of  fraud,  nor  is  the  matter 
complicated  by  the  fact  that  the  consideration  actually  paid  is 
different  from  that  expressed  in  the  deed.  The  conveyance  con- 
tains five  covenants:  of  seisin,  for  quiet  enjoyment,  of  good 
right  to  convey,  of  general  warranty,  and  of  warranty  against 
incumbrances.  Does  the  same  rule  of  damages  apply  upon  a 
breach  of  each  of  these  covenants?  Are  the  damages  in  each 
case  of  such  a  different  nature  that  one  rule  is  not  applicable  to 
all?  and  if  so,  what  reason  exists  for  the  distinction?  These 
questions  necessarily  arise  upon  the  case  before  us. 
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Tbcre  bas  been  but  little  conflict  in  the  decidons  in  this 
country  as  to  the  tme  rule  of  damages  upon  a  breach  of  the 
covenant  of  seisin.  It  is  important  that  there  should  be  a  cer- 
tain measure  of  damages,  and  that  their  extent  should  be 
limited.  A  rule  rigid  in  limiting  the  plaintiff  to  a  definite  sum 
in  one  class  of  cases,  but  flexible  and  yielding  to  equitable  con- 
siderations in  cases  of  apparent  hardship,  can  not  be  applied  in 
practice  without  incurring  the  danger  of  committing  great  in- 
justice. The  judgment  of  the  supreme  court  of  New  York,  in 
the  case  of  PUcher  r.  LivingsUni,  4  Johns.  1  [4  Am.  Dec.  229], 
has  recommended  itself  to  other  tribunals  by  the  simple  and  safe 
rule  it  established,  and  by  the  good  sense  of  its  reasoning.  In 
that  case  an  action  was  brought  to  recover  damages  for  a  breach 
of  the  covenant  of  seisin,  and  for  quiet  enjoyment.  It  was 
held  that  the  plaintiff  was  entitled  to  recover  as  damages  only 
the  amount  of  the  consideration  expressed  in  the  deed,  with  the 
interest  thereon,  and  the  costs  of  the  suit  attending  the  evio* 
tibn.  Van  Ness,  J.,  said  that  the  covenant  of  seisin  which  re* 
lated  to  the  title  was  the  principal  and  superior  covenant,  to 
which  the  covenant  for  quiet  enjoyment,  which  went  to  the 
possession,  was  inferior  and  subordinate,  and  that  no  case 
could  occur  where  the  grantee  could  recover  a  greater  amount 
in  damages  for  the  breach  of  the  latter  than  of  the  former. 
The  opinion  of  Spencer,  J.,  was,  that  under  the  covenant  for 
quiet  enjoyment,  the  plaintiff  might  recover  the  value  of  the 
improvements  he  had  made  upon  the  premises.  The  reasoning 
boA  of  Kent,  C.  J.,  and  of  Van  Ness,  J.,  was,  that  there  was  a 
strong  analogy  between  the  covenant  for  quiet  enjoyment  and 
the  ancient  covenant  of  warranty,  and  that  as  in  the  latter  the 
satisfaction  recovered  in  land  was  to  be  equivalent  to  the  value 
of  the  lands  granted  as  it  existed  at  the  time  when  the  cov- 
enant was  made,  the  court  was  bound  to  adopt  a  correspondent 
rule  when  satisfaction  was  sought  to  be  recovered  in  money  in 
a  personal  action  on  the  covenant  for  quiet  enjoyment.  Kent, 
0.  J.,  said  that  it  was  a  necessaiy  consequence  of  the  judgment 
of  the  court  in  the  case  of  Staaia  v.  Ibn  Ih^ck^  8  Cai.  Ill  [2  Am. 
Dec.  254],  that  the  increased  value  of  the  land  could  not  be 
recovered  under  either  of  those  covenants;  that  when  the  cove- 
nant for  quiet  enjoyment  followed  a  covenant  of  seisin  in  the 
same  deed,  the  intent  of  the  instrument  taken  together  ap- 
peared manifestly  to  be  that  the  one  covenant  was  merely 
auxiliary  to  the  other,  as  the  one  covenant  related  to  the  title, 
and  the  other  to  the  future  enjoyment  of  that  title;  that  the 


July,  1852.]  WiLLSON  t;.  Wullbon.  828 

covenant  for  qniet  enjoyment  respected  the  possesuon  merely, 
and  it  would  seem  to  be  unreasoaable  and  vezy  inconsistent 
for  the  plaintiff  to  recover  under  one  covenant  the  whole  value 
of  the  estate  as  it  was  intended  to  be  conveyed^  and  under  an- 
other covenant  in  the  same  deed  distinct  and  increased  dam* 
ages,  because  he  was  not  permitted  to  enjoy  that  estate;  that 
there  was  no  precedent  to  authorize  any  greater  recoveiy  under 
the  covenant  for  quiet  enjoyment  than  under  the  covenant  of 
seisin;  that  the  universal  silence  in  the  books  on  a  point  which 
so  frequently  gave  occasion  for  litigation  was  a  strong  argu* 
ment  to  prove  that  no  such  rule  existed  as  that  contended  for 
by  the  plaintiff,  and  that  the  intention  of  the  covenant  of  seisin, 
as  uniformly  expounded  in  the  English  law,  was  only  to  indem« 
nify  the  grantee  for  the  consideration  paid. 

Whatever  expectations  of  a  rise  in  the  value  of  the  land  pur* 
chased  may  exist  must  be  confined  to  the  purchaser.  They  do 
not  constitute  an  dem»it  of  ibe  'bazgainv  The  contraet  looks 
to  the  land  only,  and  its  price,  and  to  those  matters  it  should 
be  confined.  Such  seems  to  be  the  substance  of  the  reasoning 
of  the  court 

In  the  case  of  Bender  v.  Ikvmbetyery^  "Dell.  486,  the  action 
was  on  the  covenant  of  seisin  and  of  good  right  to  convey* 
The  standard  of  damages  upon  a  breach  of  the  latter  covenant 
was  stated  in  the  well-considered  opinion  delivered  by  Tilghman, 
O.  J.,  to  be  "  the  value  of  the  land  at  the  time  of  making  the 
eontract." 

In  Miassachusetis,  the  damages  upon  a  breach  of  the  covenant 
of  good  right  to  convey  axe  the  consideration  paid  and  interest: 
Jforston  V.  Eobbs,  2  Mass.  488  [8  Am.  Dec.  61];  Smith  x.Strcfig, 
14  Pick.  128. 

.  Although  the  rule  of  damages  upon  the  breach  of  the  covenant 
of  seisin  has  been  established  in  this  state,  we  have  referred  to 
other  decisions  upon  this  point  because  they  have  an  incidental 
bearing  on  considering  the  question  of  the  damages  upon  a 
Ireach  of  the  covenant  of  good  right  to  convey. 

It  is  said  by  Oreen,  J.,  in  the  case  of  Moody  Y.LeaviU,  2  N. 
S..  174,  that  ihe  price  paid  for  the  land  is  the  measure  of  dam- 
Ages  in  an  action  on  the  covenant  of  seisin.  In  the  case  of  Ela 
V.  Card,  Id.  175  [9  Am.  Dec.  46],  it  was  held  that  where  the 
covenant  was  broken  as  to  part  of  the  landconveyed,^e  measure 
>of  damages  will  be  such  a  proportion  of  the  purchase  money  and 
interest  as  the  value  of  that  part  bears  to  the  value  of  the  land 
usonveyed.     That  the  price  paid  is  the  measure  of  damages  ap« 
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pears  also  from  the  case  of  Morse  v.  ShaJttwoh^  4  Id.  2J19  [17  Am, 
Dec.  419].  And  in  the  case  of  Parker  y.  Brcwn^  16  Id.  188» 
it  was  held  that  the  measure  of  damages  for  a  tireach  of  tha 
covenant  of  seisin  is  the  Talae  of  the  land  at  the  time  of  the- 
conveyance. 

The  covenant  of  good  right  to  convey  has  been  called  synony* 
mons  with  the  covenant  of  seisin;  it  certainly  follows  as  a  neces* 
saiy  consequence  that  a  person  who  is  seised  has  a  right  to  con- 
vey the  estate  of  which  he  is  so  seised:  Rickerl  v.  Snyder^  9  Wend. 
422.  The  line  which  separates  the  damages  in  the  difiereni 
covenants  is  sometimes  rather  indefinite,  but  still  the  more  in* 
telligible  mode  will  be  to  consider  them  separately  as  far  as- 
practicable. 

The  two  covenants  are  said  to  be  synonymous  in  the  case  of 
WUlard  v.  TwUcheU,  1  N.  H.  177.  Where  no  land  passes  by  the^ 
defendant's  deed  to  the  plaintiff,  he  has  lost  no  land  by  tho 
breach  of  these  covenants;  he  has  lost  only  the  consideration  he- 
has  paid  for  it.  This  he  is  entitled  to  recover,  with  interest: 
Bickford  v.  Page,  2  Mass.  455,  461;  Chapel  v.  BvU,  17  Id.  218; 
JenktM  V.  Hopkins,  8  Pick.  346. 

But  where  the  grantee's  loss  has  been  actually  less,  he  has- 
been  limited  to  the  amount  of  injury  sustained.  Where  the- 
grantee  purchased  in  an  outstanding  paramount  title,  as  he  had 
been  all  the  time  in  possession,  he  was  allowed  to  recover  only^ 
the  amount  paid  to  perfect  the  title,  with  interest  from  the  time^ 
of  payment:  Spring  v.  Ckase,  22  Me.  502  [39  Am.  Dec.  595]. 
Where  the  defendant,  being  tenant  for  life  with  remainder  over,, 
conveyed  with  a  covenant  of  seisin  in  fee,  in  an  action  on  thie^ 
covenant,  the  plaintiff,  having  been  in  possession  from  the  time- 
of  the  conveyance,  was  allowed  to  recover  only  the  consideration 
paid,  without  interest,  deducting  therefrom  the  value  of  the  life' 
estate:  Ihnner  v.  Livingston,  12  Wend.  83.  So  where  the  grantor 
was  not  seised  at  the  execution  of  the  deed,  but  subsequently 
acquired  a  title  which  inured  to  the  grantee  by  estoppel,  he  not. 
having  been  disturbed  in  his  possession,  it  was  held  that  he  could 
recover  nominal  damages  only:  Baxter  v.  Bradbury,  20  Me.  260- 
[37  Am.  Dec.  49].  The  court  said  that  the  rules  established  to 
determine  the  measure  of  damages  have  been  framed  with  a  view 
to  give  the  party  entitled  a  fair  indemnity  for  the  damages  he 
has  sustained.  So  the  defendant  may  show  in  reduction  of  dam- 
ages that  the  part  to  which  there  was  no  title  was  included  in 
the  deed  by  mistake,  and  that  no  consideration  was  paid  for  it: 
Bams  V.  Learned,  5  N.  H.  264.    But  whether  the  covenant  of 
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{;ood  light  to  conrej  is  or  is  not  striotl j  synonymous  in  all  cases 
^th  the  corenant  of  seisin,  all  the  authoiitieB  concur  in  apply- 
ing the  same  rule  of  damages  in  both  cases. 

As  to  the  covenant  against  incumbrances,  it  is  said  by  Parker, 
d.  J.,  in  the  case  of  Loomis  v.  Bedel^  11  N.  H.  87,  that  where  the 
grantee  has  extinguished  the  incumbrance  he  can  recover  no 
greater  sum  than  the  amount  paid,  with  compensation  for  his 
trouble  and  expenses.  And  there  are  authorities  which  hold 
that  he  can  not  recover  even  the  amount  thus  paid,  where  it  ex- 
-ceeds  the  consideration  money  and  interest:  Dimmick  v.  Loch- 
wood,  10  Wend.  142.  The  rule  of  damages  varies  from  a  nom* 
inal  sum  to  the  consideration  money  and  interest,  and  it  is 
impossible  to  apply  a  rule  which  shall  comprehend  all  cases  of 
•damages  arising  from  the  existence  of  an  incumbrance.  To  a 
certain  extent,  however,  the  cases  may  be  classified,  and  then 
the  rule  of  ^damages  is  simple  and  easy  of  application. 

It  seems  to  be  well  settied  that  if  the  incumbrance  is  still 
contingent,  and  no  injuiy  has  been  sustained  by  the  plaintiff, 
he  can  recover  only  nominal  damages:  Delavergne  v.  Norris,  7 
Johns  868  [6  Am.  Dec.  281];  Stanard  v.  Eldridge,  16  Id.  265; 
Baldwin  v.  Mann,  2  Wend.  899  [20  Am.  Dec.  627];  Jenkins  v. 
MopHns,  8  Pick.  860;  LeffingweU  v.  EUioty  Id.  466  [19  Am. 
Dec.  848];  TuJU  v.  Adams,  Id.  647;  Brooks  v.  Moody,  20  Id. 
474. 

Where  the  incumbrance  has  been  removed,  the  general  rule 
in  Massachusetts  fixes  the  damages  at  the  amoimt  paid  to  re- 
move the  incumbrance.  The  court  say:  "  The  rule  is  that  for 
such  incumbrances  as  a  covenantee  can  not  remove,  he  shall  re- 
ceive a  just  compensation  for  the  real  injuiy  resulting  from  the 
incumbrance:"  Batchelder  v.  Siurgis,  8  Cush.  201.  Where  the 
incumbrance  is  changed  into  a  title  adverse  and  indefeasible, 
the  plaintiff  is  entitied  to  recover  the  money  he  has  paid  for  the 
land,  with  interest.  In  such  case  the  estate  conveyed  is  entirely 
defeated,  and  the  purchaser  can  not  remove  the  incumbrance, 
nor  can  he  enter  upon  and  enjoy  the  land,  and  it  would  be  idle 
to  require  him  to  purchase  it  in  order  that  he  might  be  entitied 
to  his  damages  for  the  breach  of  the  covenant  against  incum- 
brances. Indeed,  such  a  state  of  facts  comes  very  near  proving 
an  actual  eviction,  and  falls  short  of  it  only  because  there  has 
been  no  actual  possession  by  the  grantee  so  that  he  can  be 
evicted:  Jenkins  v.  Hopkins,  8  Pick.  349.  The  case  of  Chapel 
V.  BuJl,  17  Mass.  221,  decided  that  where  a  tenant  in  conmion 
•old  his  purpart,  covenanting  against  incumbrances,  while  pro* 
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oeedings  in  partition  were  pending,  and  the  land  was  exposed 
to  auction  by  the  sheriff  and  sold,  there  was  a  breach  of  the 
covenant  against  incumbrances,  and  that  the  measure  of  dam- 
ages was  the  consideration  money  and  interest.  It  is  said  by 
the  court  in  Jenkins  t.  Hopkins,  that  the  principle  which  consti- 
tutes a  difference  between  the  case  of  Chapel  y.  Bull  and  the 
cases  in  which  it  has  been  held  that  for  a  breach  of  the  cove- 
nant against  incumbranoes,  nominal  damages  only  can  be  recov- 
ered unless  the  incumbrance  has  been  removed,  is,  that  in  the 
latter  case  the  plaintiff  is  in  possession  of  the  estate,  is  undis- 
turbed in  the  enjoyment  and  may  remain  so;  whereas  in  the 
former  case  the  plaintiff  is  not  in  possession,  nor  can  he  enter 
without  being  a  trespasser  upon  one  who  has  the  title,  and  who 
is  presumed  to  be  in  possession  according  to  kis  titie. 

But  where  such  circumstances  exist  as  enable  the  plaintiff, 
although  out  of  possession,  to  obtain  it  by  the  payment  of  a 
certain  sum,  he  can  recover  that  sum  only,  as  otherwise  he  night 
recover  the  consideration  money,  and  then  obtain  the  estate 
by  the  payment  of  a  smaller  sum:  Di/ts  v.  Adams,  8  Pick.  549. 
In  this  case,  the  land  was  incumbered  by  a  mortgage,  and 
Parker,  0.  J.,  said  that  it  appeared  reasonable  that  the  proper 
rule  of  damages  should  be  to  give  the  amount  due  upon  the 
mortgage,  with  the  costs  of  the  suit  upon  the  mortgage  against 
the  plaintiff,  and  thus  he  will  be  enabled  to  redeem  the  lands 
from  the  funds  of  the  defendant.  If  he  should  not  redeem,  bat 
suffer  the  equity  to  be  foreclosed,  then  if  there  shall  be  any 
loss  he  will  have  no  right  to  complain.  In  the  case  of  WkUe  v. 
Whitney,  3  Met.  89,  it  was  said  by  the  court  that  where  there 
is  a  paramount  titie  by  an  outstanding  mortgage  vexy  small  in 
amount  in  comparison  with  the  value  of  the  estate,  it  would  be 
plainly  for  the  interest  of  the  owner  and  holder  of  the  equity 
of  redemption  to  redeem.  In  such  case  it  would  be  quite  un- 
reasonable to  hold  that  the  covenantee  on  such  an  eviction 
should  recover  damages  to  the  full  value  of  the  estate. 

So  far  as  a  party  can  be  indemnified  by  applying  a  general 
rule  to  cases  arising  under  this  covenant,  it  would  probably  be  as 
littie  productive  of  injustice  to  adopt  as  the  measure  of  damages 
the  sum  paid  to  remove  the  incumbrance,  where  it  did  not  ex- 
ceed the  consideration  money  and  interest.  The  damages 
should  be  proportioned  to  the  actual  loss  stated  in  the  declara- 
tion and  proved.  It  is  held  in  New  York  that  the  purchaser 
can  not  recover  beyond  the  consideration  and  interest  and  costs: 
2>tmfiiidb  v.  Lockwaod,  10  Wend.  142. 
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In  actions  arising  upon  the  covenants  of  warranty  and  for  quiet 
enjoyment,  it  has  been  held  by  high  authority  that  the  plaintiff  is 
entitled  to  recover  the  value  of  the  land  only  at  the  time  of  the 
purchase :  Stoats  v.  Ibn  Eyck,  8  Cai.  Ill  [2  Am.  Dec.  254].  Kent, 
C.  J.,  said  that  the  rule  at  common  law  on  a  warranty  on  a  writ 
of  warrantia  chartoe  was  that  the  demandant  recovered  in  com- 
pensation only  for  the  land  at  the  time  of  the  warranty  made, 
and  that  he  did  not  find  that  the  law  had  been  altered  since  the 
introduction  of  personal  covenants.  In  the  United  States  the 
two  covenants  are  treated  as  synonymous,  with  some  exceptions; 
and  the  measure  of  damages  is  the  same  in  both.  But  upon 
the  question,  what  shall  be  the  measure  of  damages^  there  is 
much  conflict  among  the  authorities.  If  we  treat  these  cov- 
enants as  similar  in  principle  to  the  ancient  warranty,  where 
the  warantee  recovered  of  the  warrantor  lands  whose  value  was 
computed  as  at  the  time  of  the  warranty,  we  shall  be  limited 
by  the  consideration  and  interest.  But  if  we  consider  the  cov- 
enants as  contracts  of  indemnity,  we  shall  open  up  the  question 
whether  the  plaintiff  should  recover  for  the  increased  value  of 
the  premises  consequent  upon  a  rise  in  price  of  the  property,  or 
upon  the  improvements  made  upon  the  land  since  the  date  of 
the  deed. 

The  value  of  the  land  at  the  time  of  the  eviction  is  the  meas- 
ure of  damages,  in  Connecticut:  Sterling  v.  Peet^  14  Conn.  245; 
in  Yermont:  Park  v.  Bates,  12  Yt.  887  [86  Am.  Dec.  847];  and 
in  Massachusetts:  Oore  v.  Bratier,  8  Mass.  528  [8  Am.  Dec.  182]; 
While  V.  Whitney,  8  Met.  89;  and  in  Maine:  Hardy  v.  Nelson,  27 
Me.  525.  The  decision  in  Oore  v.  Brasier  was  said  there  to  be 
'*  conformable  to  principles  of  law  applied  to  personal  cov- 
enants broken,  to  the  ancient  usages  of  the  state,  and  the  de- 
cisions of  our  predecessors,  supported  by  the  practice  of  the 
legislature." 

In  this  state,  the  question  whether  the  measure  of  damages 
should  be  the  value  of  the  land  at  the  time  of  the  ouster  qk  at 
the  time  of  the  purchase  has  been  discussed  to  some  extent,  but 
left  unsettled:  Loomis  v.  Bedel,  11  N.  H.  87. 

In  New  York,  in  the  case  of  StaaU  v.  Ibn  Eyck,  8  Car.  Ill  [2 
Am.  Dec.  254],  it  was  held  that  under  the  covenant  for  quiet 
enjoyment,  the  plaintiff  was  not  entitled  to  recover  any  damages 
on  account  of  the  increased  value  of  the  land.  In  the  subse- 
quent case  of  Piicher  v.  Livingston,  4  Johns.  1  [4  Am.  Dec.  229], 
the  same  doctrine  is  reaffirmed.  Yan  Ness,  J.,  says  that  "  one, 
and  perhaps  the  principal,  reason  why  the  increased  value  of  the 


328  WiLLSON  v.  WiLLSOK.  [N.  n. 

land  itself  can  not  be  recoyered  is  because  the  covenant  can  not 
be  construed  to  extend  to  anything  beyond  the  subject-matter 
of  it,  that  is,  the  huid,  and  not  to  the  increased  value  of  it  sub- 
sequently arising  from  causes  not  existing  when  the  covenant 
was  entered  into;"  and  that  for  the  same  reason  the  covenantee 
ought  not  to  recover  for  the  improvements;  also,  that  if  the  in- 
crease of  value  ought  to  be  taken  into  view,  by  parity  of  reason- 
ing it  would  be  proper,  and  what  would  be  required  by  a  just 
reciprocity,  to  take  into  consideration  any  contingent  diminu- 
tion of  value,  which  was  never  heard  of.  He  further  says,  that 
when  the  deed  contains  both  the  covenant  of  seisin  and  for 
quiet  enjoyment,  and  there  is  an  eviction  occasioned  by  a  total 
want  of  title  in  the  grantor,  upon  the  other  doctrine,  if  the 
property  at  the  time  of  eviction  be  worth  one  half  of  the  con- 
sideration and  interest,  the  grantee  may,  notwithstanding,  upon 
the  covenant  of  seisin  recover  the  whole  consideration  and  in- 
terest. But  if  the  property  happen  to  be  worth  double  the 
consideration  money  and  interest,  by  reason  of  the  improve- 
ments made  thereon,  he  may  waive  the  covenant  of  seisin  and 
resort  to  the  covenant  for  quiet  enjoyment,  and  then  recover  the 
whole  amount;  and  that  this  is  not  reconcilable  with  any  prin- 
ciple of  law  or  justice.  He  considers  the  covenant  for  quiet 
enjoyment  as  more  strictly  analogous  to  the  ancient  covenant 
of  warranty  than  any  of  the  other  modem  covenants.  The  same 
view  of  the  law  is  taken  by  Kent,  C.  J.,  and  by  the  rest  of  the 
court,  excepting  Spencer,  J.,  whose  opinion  was  that  the  plaintiff 
should  recover  the  value  of  the  improvements.  This  case  was 
followed  by  Bennei  v.  Jenkins,  13  Johns.  50;  Kinney  v.  WaUs^  X4 
Wend.  38;  and  by  Peters  v.  McKeon,  4  Denio,  660. 

The  decisions  which  agree  with  this  view  of  the  law  are  far 
more  numerous  than  those  on  the  other  side,  but  it  is  not  nee- 
essary  to  refer  to  them  particularly.  We  do  not  assume  that 
this  measure  of  damages  will  always  afford  a  perfect  remedy. 
But  it  is  predicable  of  every  general  rule  that  it  will  not  suit  all 
cases.  It  is  truly  said  by  Kent,  G.  J.,  in  Pitcher  v.  Livingston, 
4  Johns.  21  [4  Am.  Dec.  229],  that ''  on  a  subject  of  such  gen- 
eral concern  and  of  such  momentous  interest  as  the  usual  cov- 
enants in  a  conveyance  of  land,  the  standard  for  the  computa- 
tion of  damages,  whatever  that  standard  may  be,  ought,  at 
least,  to  be  certain  and  notorious.  The  seller  and  the  purchaser 
are  equally  interested  in  having  the  rule  fixed."  And  this  rule 
has  the  benefit  of  certainty.  The  equity  of  a  contrary  rule  is 
vety  questionable.     Let  us  suppose  that  after  a  sale  the  land 
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increaseB  in  value,  either  by  a  rise  in  its  price  or  by  the  improve- 
jnents  made  upon  it  by  the  purchaser.  A  third  person  recovers 
the  land  by  a  paramount  title,  and  the  buyer  sues  the  seller  on 
the  coyenants  in  his  deed.  He  recovers  the  value  of  the  land 
at  the  time  of  the  eviction.  He  loses  nothing,  the  seller  pays 
for  the  improvements,  and  the  owner  alone  profits  by  the  trans- 
action. Now  there  may  be  no  mala  fides  in  any  one  of  the 
parties,  and  the  case  supposed  is  not  an  extreme  one.  It  vnll 
bappen  where  the  parties  act  in  good  faith,  and  the  owner  hap- 
pens for  a  time  to  be  ignorant  of  his  legal  rights.  The  other 
rule,  which  makes  the  consideration  paid  the  measure  of  dam- 
ages, has  at  least  the  recommendation  of  dividing  the  loss  be- 
tween the  buyer  and  the  seller,  for  the  seller  loses  the  consider- 
ation,  and  the  buyer  loses  the  value  of  the  improvements. 

We  have  no  disposition  to  extend  our  references  to  author- 
ities upon  this  point,  for  the  reasoning  is  exhausted  by  the  lead- 
ing cases  we  have  cited.  But  we  may  add  that  in  4  Kent's 
Oom.  477,  the  learned  author  says:  "  The  ultimate  extent  of  the 
vendor's  responsibility  under  all  or  any  of  the  usual  covenants 
in  his  deed  is  the  purchase  money,  with  interest,  and  this  I 
presume  to  be  the  prevalent  rule  throughout  the  United  States." 
We  think  it  the  better  rule,  and  as  such  it  must  govern  the 
present  case^ 

The  other  question  in  the  case  is,  whether  after  a  default  the 
defendant  may  introduce  evidence  tending  to  prove  an  adjust- 
ment or  payment  of  the  damages.  The  default  admits  the 
•cause  of  action,  aad  the  material  and  traversable  averments: 
Boies  V.  Loomis,  5  Wend.  134.  The  amount  of  damages  is  not 
admitted:  Brill  v.  Neele,  1  Ch.  Bep.  619.  Now  the  very  question 
to  be  determined  is,  what  damages  the  plaintiff  should  recover. 
P.  would  be  singular  if,  merely  because  of  a  default  which  does 
nit  admit  any  particular  sum,  the  defendant  could  not  show 
il  at  whatever  damages  bad  been  sustained  by  the  plaintiff  had 
been  adjusted  and  paid  in  whole  or  in  part.  Our  practice  is  to 
submit  the  question  of  damages  to  the  jury,  or  to  assess  thd 
damages  upon  af^davits  laid  before  the  court,  at  the  election  of 
the  parties.  We  see  no  objection  to  the  reception  of  compe- 
tent evidence  after  a  default,  upon  this  point,  and  the  only 
question  made  is  whether  any  evidence  is  admissible  after  the 
default.  No  question  is  made  by  the  case  concerning  the  ad- 
missibility of  this  evidence,  and  whether  before  or  after  the 
de&ult  makes  no  difference.  It  is  as  competent  in  the  one 
as  in  the  other. 
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It  may  be  added  that  section  8,  chapter  186,  reriaed  atatates, 
provides  that  upon  the  default  of  a  paHy,  judgment  shall  ba 
rendered  against  him  for  such  damages  as,  upon  inquiry,  the 
plaintiff  shall  appear  to  have  sustained*  This  provision  eri* 
dently  contemplates  the  reception  of  evidence  after  a  default. 

Judgment  for  the  plaintiff. 

MxABURX  or  Damages  loa  Bkbaoh  or  Cotuaiit  ov  Ssnnr  is  ooiiild«r»- 
tion  money  paid  and  interest  thereon:  Swaford  ▼.  WhippUf  64  Am.  Dec.  488, 
and  note  citing  prior  oaaes.  So  in  case  of  a  breach  of  warranty:  l>am$  ▼. 
Smithy  48  Id.  279,  and  note.  So  in  case  of  covenant  to  oonrey  when  the 
covenantee  haa  been  pat  in  poeiewion  and  evicted:  Thompmm*»  Ea^r  v. 
Outhrte^B  Ea^r^  83  Id.  225,  and  note  citing  prior  cases.  So  generally  in  case 
of  personal  covenants  in  deed:  Logan  v.  Moulder,  Id.  838,  and  note  citing 
prior  cases.  So  in  case  of  covenant  against  incambrances,  where  the  incam* 
braace  is  changed  into  indefeasible  title:  PiMermm  v.  SUwart,  40  Id.  586. 
Otherwise  it  is  the  amoont  paid  to  remove  the  incnmbrances,  with  interest, 
but  in  no  case  can  the  damages  exceed  the  purchase  money  and  interest:  Foote 
V.  Bumei,  36  Id.  90,  and  cases  cited  in  the  note.  Bat  coonsel  fees  of  the 
grantee  may  form  a  part  of  the  damages,  where  the  grantee  haa  commenced 
and  lost  an  action  involving  the  existence  of  an  incambrance:  Andremi  v. 
Jhmmm^  43  Id.  606,  and  note  citing  other  cases.  In  Mtntr  v.  Oetierndi,  62 
Wis.  696,  the  ooart  hold,  citing  the  principal  case,  that  for  the  brsach  of 
covenants  of  ownership,  seisin,  power  to  sell,  and  for  qniet  enjoyment,  the 
measare  of  damages  is  the  consideration  money  and  interest  for  so  long  a 
time  as  he  is  obliged  to  pay  mesne  pro6ts,  and  indades  also  the  costs  of  the 
ejectment  that  may  be  brooght  against  him.  The  principal  case  is  also  dtsd 
in  that  case,  to  the  point  that  the  role  of  damages  awarding  the  coosideratioo 
and  interest  haa  been  extended  in  several  states  to  covenants  against  lieas 
and  incambrances. 

JuDOMSNT  BT  Dkpault  Citrxs  No  Othsb  DmDCiB  than  Tbobk  or  FOBXS 
If iU^ipfe  V. /W2er,  20  Am.  Dec.  33a 

AfTKB  Dktaclt  Dbfendant  mat  IifTBODuoi  BviDXNOi  TufDiiro  TO 
PROTB  Adjitbtmsnt  or  payment  of  the  daraagea.  The  principal  case  is  dted 
to  this  pdnt  in  BHgf^  v.  Smeghan,  45  Ind.  22. 
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m  Ksw  HAMvmBK,  843.] 

>fAi»»«n  WoMAN'b  Will  Disposiko  of  her  Fbxxholo  Ebtatis  is  Void 

at  common  law. 
Mabubd  Woman  mat  Dkvisb  Lands  bt  Instbitmknt  in  Naturb  or  Will 

when  they  are  placed  in  the  hands  of  trastees  sabject  to  her  disposal  by 

wiU. 
Habribd  Woman  mat  Divisk  Real  Estate  undeb  New  Hampshhib 

Statute,  by  will  proved  in  probate  court,  and  the  power  thus  given 

extends  to  all  lands,  tenements,  and  hereditamenta,  and  all  rights  thereto 

and  interests  therein,  whether  l^gal  or  eqoitable. 
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llARKfVD  Woman  lur,  ik  Bquitt,  Bkqusath  Likb  Fsmk  Solb  whatever 
property  she  may  be  entitled  to  hold  in  her  own  right  and  to  her  own 
separate  nee,  and  thie  is  enacted  by  a  New  Hampehire  statute  under 
which  no  trostee  is  necessary;  but  the  husband  can  convey  to  his  wife 
only  through  the  medium  of  a  trustee,  and  the  equitable  estate  so  con- 
veyed would  be  equally  at  the  disposition  of  the  wife  by  her  wiU. 

PBomioK  ov  SiATim  that  Bvxrt  Pkbsok  of  Aok  and  or  Sans  Mini>  may 
diqwse  of  hia  properly  by  will  has  never  been  held  to  apply  to  the  case 
of  married  women. 

In  New  Hampsdibb  Mabbikd  Woman  can  not  Make  Valid  Will  or 
Pbopkbtt  held  in  Autke  Dboit  as  executrix,  for  by  statute  marriage 
extinguishes  the  trust  of  an  executrix  or  administratrix. 

At  Common  Law  Mabbied  Woman  mat  Make  Will — 1.  Of  property  held  «• 
outre  draU  as  executrix;  2.  When  her  husband  has  been  banished  for  life* 
by  an  act  of  parliament,  or  is  transported,  or  is  an  alien  enemy;  3.  Of 
personal  property  held  in  trust  subject  to  her  testamentary  disposition; 
4.  Under  a  power  contained  in  a  settlement  made  in  consiUeratiou  of 
marriage  or  after  the  marriage  upon  a  sufficient  consideration;  5.  Of  her 
personal  property,  with  her  husband's  consent,  whether  it  be  chattels 
real,  ohoses  in  action,  or  personal  chattels;  6.  Of  her  husband's  personal 
property  if  he  assent. 

Will  or  Mabbied  Woman  n  iNBiraoruAL  without  Husband's  Assent, 
whero  the  interests  or  rights  of  the  husband  an  affected  by  the  will,  tliat 
is,  in  case  of  a  devise  of  chattels  real  or  choses  in  action  or  chattels  in 
the  possession  of  the  wife  or  the  personal  property  of  the  husband. 

OovEBNT  OF  Husband  to  Bbndeb  Wipe's  Will  Effectual  must  be  to 
the  particular  will,  and  not  a  mero  general  assent. 

pBsnous  Assent  of  Husband  that  Wife  mat  Make  Will  renders 
▼ery  slight  evidence  necessary  of  a  subsequent  assent  to  the  particular 
will  pursuant  to  the  agreement. 

HuBBAND^i  Assent  to  Will  of  Wife  aftbb  hbb  Death  is  binding,  and 
any  subsequent  dissent  is  immateriaL 

AsBBXT  OF  Husband  to  Will  of  Wife  may  be  Infebred  fbom  his  Acts. 

Hviband's  Asbbxt  to  Wife's  Will  of  Pebsonal  Pbopsbtt  that  be- 
longed to  her  before  marriage  is  shown  by  the  fact  that  beforo  and  during 
the  marriage  he  assented  that  she  might  dispose  by  will  of  the  articles  in 
qoestioik,  that  the  will  was  pi'oved  in  solemn  form  without  objection, 
that  the  hnsband  was  present  when  the  inventory  was  made^  and  pointed 
oat  the  articles  which  belonged  to  the  wife^  and  suffered  the  executor  to 
take  them  ^way  without  objection. 

Will  of  Mabbied  Woman  must  be  Executed  in  CoNroBMirr  to  Law, 
and  be  proved  in  the  probate  court,  whether  It  operates  by  virtue  of  a 
power  or  otherwise 

Pbobate  will  be  Limited  to  I^ropxbtt  that  Wife  Had  Powbb  to 
Devise. 

Pbobate  Coubt  Has  Jcris^diction  to  Decide  upon  Proof  of  Will  of 
married  woman,  and  its  decisions  are  conclusive  upon  psrties  and  priFies 
as  to  the  testamentary  capacity  of  the  wife  and  as  to  the  assent  of  the 
hnsbaad  to  the  will  when  such  assent  is  necessary. 
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*  Tbotsb  by  Cutter,  formerly  husband  of  Hannah  A.  Cutter, 
deceasedy  against  Butler,  who,  it  was  alleged,  held  certain  chat- 
tels formerly  the  property  of  Hannah  A.  Cutter,  which,  upon 
demand  by  plaintiff,  the  defendant  refused  to  deliver.  The  de- 
fendant offered  evidence  that  the  plaintiff  orally  consented  be- 
fore the  marriage  that  Hannah  should  hold  her  property  to  her 
4M}le  use  and  disposal,  and  after  the  marriage  accompanied  her 
to  a  magistrate  that  she  might  make  her  will;  that  memoranda 
were  deliyered  to  the  magistrate  for  this  purpose,  but  that  he 
failed  to  draw  up  the  instrument;  that,  however,  the  will  of 
Hannah,  made  during  her  coverture,  and  stating  that  she  had 
property  to  her  separate  use,  was  proved  in  solemn  form  in  a 
court  of  probate,  and  that  the  defendant  became  her  executor 
under  the  will  and  the  decree  of  the  probate  judge,  and  in  that 
capacity  returned  an  inventory  of  her  estate,  which  included 
the  chattels  in  question;  and  that  when  the  inventory  was  taken 
the  plaintiff  was  present  and  designated  to  the  defendant  and 
the  appraisers  the  chattels  in  question  as  part  of  the  decedent's 
estate,  and  separated  them  from  others  claimed  as  his  own;  and, 
thereupon,  without  objection  of  the  plaintiff,  the  defendant,  as 
the  decedent's  executor,  took  possessipn  of  the  articles.  The 
<K>urt  held  that  the  proofs  offered  constituted  no  defense,  and 
the  defendant  excepted.  A  verdict  was  rendered  for  the  plaint- 
iff, and  the  defendant  moves  to  set  it  aside  on  the  ground  of 
that  ruling. 

A.  F.  Stevens,  for  the  plaintiff. 

Atherton  and  Sawyer,  for  the  defendant. 

By  Court,  Bell,  J.  At  common  law,  a  will  made  by  a  mar- 
ried woman,  disposing  of  her  freehold  estates,  was  entirely  void: 
Shep.  Touch.  402;  2  Bla.  Com.  497;  2  Kent's  Com.  170;  4  Id. 
505;  3Com.  Dig.  15,  Devise,  H,  3;  Lov.  WQls,  96;  Pow.  Dev. 
^7;  Bums'  Ecc.  L.  49;  MarsLcm  v.  Norton,  5  N.  H.  205;  Osgood 
V.  Breed,  12  Mass.  525;  West  v.  West,  10  Serg.  &  B.  445;  Filoh 
V.  Brainerd,  2  Day,  1G3;  Bradish  v.  Gi66«,  3  Johns  Ch.  523; 
Picquet  v.  Swan,  4  Mason,  443. 

Where  her  lands  were  placed  in  the  hands  of  trustees,  sub- 
ject to  be  disposed  of  by  will,  a  married  woman  might  devise 
them  by  an  insti-ument  in  the  nature  of  a  will,  but  which  would 
be  more  properly  an  appointment,  deriving  its  validity  from  the 
settlement  or  conveyance  in  trust:  2  Kent's  Com.  170;  4  Id. 
505;  Pridgeon  v.  Fridgeon,  1  Ch.  Cas.  117;  Bex  v.  BettesworUi, 
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2  Stra.  891;  FMfkboey.  Chrges^  8  Bro.  C.  0.  8;  Halman^.  Perry ^ 
4  Met.  492;  SauMy  ▼.  Stanehouse,  2  Yes.  sen.  612. 

In  this  state,  by  the  statate  of  1845,  2  Laws,  286,  a  maz^ 
ried  woman  is  enabled  to  dispose  of  her  ifeal  estate  by  wiU, 
Such  will  must,  like  others,  be  proved  in  the  probate  court 
The  power  thus  given  extends  to  all  lands,  tenements,  and  here^ 
ditamente,  and  all  rights. thereto  and  interests  therein,  whethet 
legal  or  equitable:  B.  S.,  c.  1,  sec.  17. 

There  is,  however,  a  proviso,  that  such  will  shall  in  no  cas^ 
affect  injuriously  the  rights  acquired  by  the  husband  in  any 
estate  so  devised,  by  virtue  of  the  marriage  contract  No  statute 
has  been  passed  here  giving  to  married  women  the  general 
power  to  dispose  of  personal  property  by  will. 

By  the  revised  statutes,  c.  149,  sec.  3,  it  is  provided  thai 
wh^iever  any  married  woman  shall  be  entitled  to  hold  properly 
in  her  own  right  and  to  her  own  separate  use,  she  may  dispose 
of  said  property  by  will,  as  if  she  were  sole  and  unmarried. 

The  principle  declared  by  this  statute  has  long  been  an  ad- 
mitted principle  in  equity:  Peacock  v.  Monk,  2  Yes.  sen.  190; 
lfett^p2ace  V.  Gorges,  1  Yes.  jun.  46;  S.  C,  3  Bro.  C.  C.  8;  Rich 
V.  Gockell,  9  Yes.  869;  and  in  the  ecclesiastical  courts:  Tappen- 
den  V.  WaUh,  1  Phill.  852;  SpiUy  v.  Bayly,  16  Jur.  92;  S.  C, 
9  Law  &  Eq.  570;  and  may  well  be  regarded  as  merely  declara- 
tory of  the  common  law:  2  Kent's  Com.  170;  Eolman  v.  Perry, 
4  Met.  492;  Wesi  v.  Wesi,  3  Band.  373;  Emery  v.  Neighbour,  2 
Halst.  142  [11  Am.  Dec.  541];  Strong  v.  Skinner,  4  Barb.  546; 
Amerioaii  Home  Missionary  Society  v.  Wadhams,  10  Id.  597. 

By  the  statute  of  1846,  c.  327,  2  Laws,  307,  married  women 
have  the  same  rights  as  they  would  have  if  unmarried  as  to  all 
such  property  as  may  have  been  secured  to  them  to  their  own 
sole  and  separate  use  by  a  written  contract  entered  into  before 
marriage,  or  which  may  have  been  conveyed  or  devised  to  such 
married  woman  for  such  sole  and  ueparate  use  after  the  marriage. 
Under  this  statute  no  trustee  for  the  wife  is  usually  necessary. 
But  as  the  husband  is  not  empowered  to  convey  any  of  his  prop- 
erty to  his  wife  in  any  other  luanner  or  with  any  other  effect 
than  he  could  do  before  the  passage  of  the  act,  his  conveyances 
must  be  made  as  at  common  law,  through  the  medium  of  a  trus- 
tee. But  the  equitable  interest  so  conveyed  woulQ  be  equally 
at  the  disposition  of  the  wife  by  her  will  as  her  legal  estates,  if 
the  conveyance  is  in  other  respects  valid:  1  Bla.  Com.  4^2;  2 
Kent's  Com.  129;  R.  S.,  c.  1,  sec.  17. 

By  the  revised  statutes,  c.  149,  sec.  3,  when  any  husband  shall 
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haye  deaertod  his  wife,  and  remained  absent  for  fhree  monthe 
without  making  pKOviaion  for  the  support  of  herself  and  her 
children;  orwhenanyoanaeofdiToroeezistSy  or  any  facts  which, 
if  continued,  may  be  such  cause,  and  the  wife  is  the  injured 
paHy,  she  will  be  entitled  to  hold  in  her  own  right  and  to  her 
separate  use  any  property  acquired  by  her  by  descent,  legacy,  or 
otherwise,  and  may  dispose  of  the  same  without  the  interference 
of  her  said  husband  or  of  any  person  claiming  under  him.  And 
by  section  4,  if  any  woman,  being  the  wife  of  an  alien,  or  of  a 
citizen  of  any  other  state,  shall  have  resided  in  this  state  for  the 
term  of  six  months  suocessiTely,  separate  from  her  husband,  she 
may  acquire  and  hold  property  in  her  own  right,  etc. 

No  other  provisions  of  the  statutes  of  New  Hampshire  are 
recollected  which  apply  to  the  wills  of  married  women.  Section 
1  of  chapter  156  of  the  rsTised  statutes  might  seem  broad  enough 
to  include  the  case  of  married  women.  ''Eyery  person  of  the 
age  of  twenty-one  years,  and  of  sane  mind,  may  derise  and  dis- 
pose of  his  property,  real  and  personal,  and  of  any  right  or  in- 
terest he  may  have  in  any  property,  by  his  last  will  in  writing." 
But  it  has  never  been  held  to  apply  to  the  case  of  married  women : 
Mardon  ▼.  ^or<on,  6  N.  H.  206;  Osgood  t.  Breed,  12  Mass.  625; 
Anonymous,  Dyer,  864;  Pow.  Dey.  140;  Morse  t.  TAompson,  4 
Cush.  562. 

The  cases  which  do  not  fall  within  these  statutes  must  of 
course  stand  upon  the  general  grounds  of  the  common  law.  The 
following  cases  are  recognized  in  the  books,  which  have  come 
under  our  observation,  in  which  at  common  law  a  married  woman 
may  make  a  will: 

1.  A  married  woman,  executrix,  might  make  a  valid  will  of 
the  personal  property  held  by  her  in  autre  droU  as  such  execu- 
trix: Shep.  Touch.  402;  God.  Orph.  Leg.  110;  Plowd.  526; 
Fitzh.  Abr.,  Executor,  109;  2  Bla.  Com.  497;  3  Com.  Dig..  16, 
Devises,  H,  3;  Lov.  Wills,  166;  and  without  her  husband's  con- 
sent: Scamm/M  v.  WiUcin»on,  2  East,  552;  Stow  v.  Drinkwaier, 
Lofft.  83.  But  by  the  revised  statutes,  c.  158,  sec.  9,  marriago 
extinguishes  the  trust  of  an  executrix  or  administratrix,  and 
this  case  can  never  arise  here. 

2.  A  woman  whose  husband  has  been  banished  for  life  by  an 
act  of  parliament  may  make  a  will:  Co.  Lit.  133  a;  Shep. 
Touch.  402;  Portland  v.  Prodgers,  2  Vem.  104;  CompUm  v.  Col- 
Hnson,  2  Bro.  C.  C.  385;  Ex  parte  Franks,  1  Moo..  AS.  1.  So 
if  her  husband  is  transported :  Newsome  v.  Bowyer,  3  P.  Wms, 
87;  Goods  of  Martin,  15  Jur.  686;  S.  C,  5  Law  &  Eq.  586;  or 
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18  an  alien' enemy;  Deerlyy.  Matarine,  1  Salk.  116;  Lot.  Willa, 
266.    Cases  ma/  perhaps  arise  here  within  the  principle  of  these 


8.  Personal  property  may  be  holden  in  tmst,  subject  to  the 
disposal  of  a  married  woman  by  her  will,  which  she  may  not  be 
entitled  to  hold  in  her  own  right  nor  to  her  separate  use,  so  as 
to  bring  her  case  within  the  terms  of  the  revised  statates»  c. 
149,  before  cited.  In  such  case  her  will  relating  to  such  prop- 
erly will  be  Talid  and  effectual  by  rirtue  of  the  power,  as  in  the 
case  of  veal  estate  at  common  law  before  stated,  not  as  a  will 
strictly,  but  as  an  appointment  in  nature  of  a  will:  2  Kent's 
Com.  170;  4  Id.  605;  Lot.  Wills,  266;  Scuthby  t.  Staneh<mae, 
2  Yes.  sen.  610;  2  Bla.  Com.  497.  But  still  such  will,  to  be 
effectual,  must  be  proTed  in  the  court  of  probate:  Lot.  Wills, 
266;  SUme  t.  Ibmfii,  2  Doug.  707;  Cothay  t.  Sydenham,  2  Bro. 
C.  C.  891;  Osgood  t.  Breed,  12  Mass.  626. 

4.  The  husband  may  agree  with  the  wife,  or  with  one  of  her 
friends  as  trustee  for  her,  either  before  the  marriage  or  after  the 
marriage,  upon  a  sufficient  consideration,  1  Boper  H.  &  W. 
169,  to  allow  her  to  dispose  of  certain  property,  or  of  a  certain 
amount  of  personal  properly  by  will;  and  such  an  agreement 
will  be  held  binding  upon  the  husband  in  equity,  and  her  will 
will  be  held  Talid  as  an  appointment  under  the  power  giTcn  her 
by  such  contract,  and  that  without  the  assent  of  her  husband: 
Lot.  Wills,  266;  Newburypofi  Bank  t.  SUme,  18  Pick.  420; 
Ik^Ue  T.  Peirce,  Cro.  Car.  876.  Such  a  will,  it  is  said,  can  not 
be  proved,  as  such,  without  the  assent  of  the  husband,  but  it 
may  be  proTcd  as  a  testamentary  jMiper,  and  will  deriTC  its  effect 
from  the  agreement  of  the  husband,  who  will  be  held  to  its  spe* 
dfic  performance:  2  Boper  H.  k  W.  188;  2  Bla.  Com.  498;  SUme 
T.  Fonifii,  2  Doug.  707,  note. 

If  a  married  woman  has  any  pin-money  or  separate  mainte- 
nance, she  may  dispose  of  her  sarings  thereout  by  any  writing, 
in  the  nature  of  a  will,  without  her  husband's  consent:  Lot. 
WUls,  266;  2  Bla.  Com.  498;  Herbert  t.  Herbert,  Pree.  Ch.  44. 

6.  By  the  assent  of  the  husband,  the  wife  may  dcTise  hei 
chattels  real:  2  Bk.  Com.  497;  D.  &  S.  1  Ch.  7.  The  phrase 
«<  real  estate,"  in  the  statute  of  1846,  is  sufficiently  comprehen- 
BiTC  to  include  this  class  of  interests,  but  they  are  excluded  from 
the  operation  of  this  statute  by  the  proTiso  before  referred  to. 
Such  chattel  inteirests,  at  common  law,  surviTe  to  the  husband, 
if  he  outliTes  his  wife:  2  Kent's  Com.  134;  Went.  Ex.  196;  2 
Bla.  Com.  497:  OgneVs  Case,  4  Co.  61;  Moody  t.  MaUhewe,  7  Yea. 


886  CuTTEB  V.  Butler.  [N.  EL 


183;  and  her  will,  if  carried  into  effecti  most  therefore  injnzi* 
ously  affect  his  interest  in  relation  to  them.  Her  will  as  to 
these  is  valid  on  common-law  principles  only. 

6.  She  may  dispose,  by  her  will,  of  her  choses  in  action,  in- 
cluding debts  and  contracts  due  to  her,  and  her  right  of  action  for 
goods  earned  away  (biena  asporia)  before  the  marriage  by  a  like 
assent  on  the  part  of  the  husband :  Johns  t.  Bowe^  Cro.  Car.  106; 
Finch  ▼.  Finch,  Moore,  839;  8.  O.,  2  And.  91;  Brook  ▼.  I^ni«r» 
1  Mod.  211;  Scammell  t.  WUliamsan,  2  East,  552;  Stevens  y. 
Bagwell,  15  Yes.  139;  Shep.  Touch.  402;  2 Bro.  Abr.,  Testament 
Such  interests  the  husband,  besides  his  right  to  collect  or  assign 
them  at  his  pleasure,  during  the  life  of  the  wife,  has  a  right  to 
claim  for  his  own  benefit  after  her  decease,  subject,  however,  to 
the  burden  of  administering  her  estate,  and  to  the  payment  of 
her  debts:  2  Kent's  Com.  135;  2  Bla.  Com.  515;  Whiiiaker  ▼. 
WhiUaker,  6  Johns.  112;  Went  Ex.  197. 

7.  She  may,  by  her  husband's  assent,  bequeath  by  will  the 
personal  chattels  in  possession,  which  belonged  to  her  at  her 
marriage,  or  which  haye  fallen  to  her  afterwards.  These,  by  the 
policy  of  the  old  law,  became,  instantly  upon  the  mairiage,  or 
upon  their  subsequent  acquisition,  the  absolute  properly  of  the 
husband:  Co.  lit.  851-356;  2  Kent's  Com.  143;  Went.  Ex.  196; 
LoY.  Wills,  266.  This  ancient  policy  is  in  itself  both  unjust 
and  absurd;  and  at  the  present  time  the  right  of  the  husband  to 
this  kind  of  property,  as  well  as  to  the  wife's  choses  in  action, 
is  regarded  rather  as  a  marital  right,  which  he  may  insist  upon 
or  waive,  as  he  pleases,  and  which  if  he  does  waive,  the  goods, 
as  between  him  and  her  representatives,  remain  the  property  of 
the  wife.  Such  waiver  may  be  shown  by  an  agreement  on  the 
part  of  the  husband,  either  before  or  after  the  marriage,  that 
the  property  should  remain  hers,  or  that  he  should  allow  her  to 
dispose  of  it  by  will,  or  by  any  agreement  by  which  it  should 
appear  that  the  right  of  the  property  as  between  them  is  to  re- 
main  in  the  wife:  1  Boper  H.  &  W.  169;  Eslale  of  Wagner,  2 
Ashm.  448;  Parsons  v.  Parsons,  9  N.  H.  321  [32  Am.  Dec.  362); 
Mdrslon  v.  Carter,  12  Id.  164;  Wheeler  v.  Moore,  13  Id.  481; 
Coffin  V.  MorHll,  22  Id.  352. 

8.  The  wife,  without  any  previous  agreement,  or  any  claim  to 
the  property  which  can  be  directly  shown,  may  assume  to  dis- 
pose by  her  will  of  the  personal  property  of  the  husband;  and 
if  the  husband  afterwards  voluntarily  assents  to  such  will,  it 
will  be  effectual  to  pass  the  property,  and  will  be  a  good  and 
valid  will,  on  the  ground  that  such  assent  is  evidence  of  an 
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agreement  between  them,  that  the  wife  should  have  a  light  to 
make  sucli  disposal  of  the  property,  and  of  competent  authoriiy 
giyen  by  him  to  her  to  make  it:  Swin.  Wills,  89;  1  Bob.  Wills, 
23;  Shep.  Touch.  402;  and  1  Bro.  Abr.  236,  Devise,  34,  where 
it  is  said  a/eme  covert,  by  the  assent  and  will  of  her  husband, 
made  a  will,  and  devised  the  half  of  the  goods  of  her  husband 
and  made  her  executor,  who  proved  the  will  by  the  assent  and 
will  of  the  husband,  and  [her  will  was  held]  good.  Other- 
wise, it  seems,  if  the  husband  prohibit  the  proving  of  the  wife's 
will  after  her  death;  for  then  the  whole  is  void,  for  the  husband 
may  countermand  it.  And  this  happened  at  St.  Albans,  in  the 
24  Hen.  YUL. 

Several  of  these  cases  agree  in  one  respect,  and  stand  upon 
the  same  reason.  In  these,  the  will  operates  directly  to  affect 
the  rights  of  property  of  the  husband,  though  not  in  all  to  the 
same  degree.  These  are  the  devise  of  the  chattels  real  and  of 
the  choses  in  action  of  the  wife,  of  the  chattels  in  possession  of 
the  wife,  and  of  the  personal  property  of  the  husband,  where 
the  will  does  not  take  effect  by  virtue  of  any  power  of  appoint- 
ment. 

In  these  cases  the  property  is  either  in  part  or  absolutely  and 
entirely  the  property  of  the  husband,  and  the  title  to  it  under 
the  will  of  the  wife,  so  far  as  it  affects  his  interest,  passes  from 
him  to  the  legatee,  and  it  is  his  gift:  Brook  v.  Turner,  1  Mod. 
211;  Went.  Ex.  196;  Shep.  Touch.  402;  Peacock  v.  M(mk,  1 
Yes.  sen.  127;  Pow.  Dev.  164;  Osgood  v.  Breed,  12  Mass.  525. 
Where  the  interest  or  rights  of  the  husband  are  thus  affected  by 
the  will  of  the  wife,  it  is  settled  by  decisions  of  the  courts,  too 
often  repeated  to  be  disregarded,  that  the  will  of  the  wife  is 
entirely  ineffectual  vrithout  the  assent  of  the  husband:  Johns  v. 
Bowe,  Cro.  Car.  106;  Bichardson  v.  Seine,  12  Mod.  306;  Sharde^ 
law  V.  Nayhr,  1  Salk.  313;  1  Rob.  Wills,  23;  OgneVs  Case,  4 
Oo.  48;  Lov.  Wills,  266;  2  Bla.  Com.  497;  2  Kent's  Com.  170. 

It  therefore  becomes  material  to  inquire  what  is  a  sufficient 
assent  of  the  husband  to  render  such  a  will  effectual.  The  fol- 
lowing principles  may,  we  think,  be  fairly  deduced  from  the 
cases  and  books  which  have  been  found  to  bear  on  the  subject: 

A  general  assent  that  the  wife  may  make  a  will  is  hardly  Kuf- 
fident.  There  must  ordinarily  be  evidence  of  an  assent  to  the 
particular  will  which  is  made  by  the  wife:  1  Roper  H.  Sl 
W.  169;  King  v.  BeUesioarihy  2  Stri.  891;  2  Bla.  Com.  497;  1 
Bro.  Abr.,  Devise,  34. 

If  there  is  a  previous  assent  or  agreement  of  the  husband 
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that  the  i^ife  should  make  a  will,  very  slight  eyidenoe  of  assent 
afterwards  to  a  will  in  accordance  with  such  agreement  will  be 
sufficient:  1  Boper  H.  t  W.  169;  Brook  t.  Ikrner,  2  Mod.  170. 
At  one  period  it  was  held  that  the  husband  must  assent  at 
the  time  of  the  probate:  Swin.  Wills,  pt.  2,  sec.  9,  pL  10;  1 
Bums'  Ecc.  L.  62;  Henley  ▼.  Fhilipa,  2  Atk.  49;  Brook  ▼.  Ihimer, 

1  Mod.  211;  and  might  revoke  his  assent  at  any  time  during  his 
wife's  life,  or  after  her  death,  before  probate:  1  Boper  H.  & 
W.  169;  Swin.  Wills,  89;  1  Bums'  Ecc.  L.  62;  Brook  ▼. 
Ikmer,  supra.  But  it  is  now  held  that  if  the  husband  assent 
to  the  will  after  the  death  of  the  wife,  he  will  be  forever  bound, 
and  any  subsequent  dissent  will  be  immaterial:  1  Bob.  Wills, 
23;  1  Boper  H.  &  W.  169;  Moos  v.  Sheffield,  10  Jur.  417. 

The  husband's  assent  may  be  shown  by  circumstances  as  well 
as  by  direct  proof:  1  Boper  H.  &  W.  169;  Lov.  Wills,  266. 

If  after  the  wife's  death  the  husband  suffer  the  will  to  be 
proved,  and  deliver  the  goods  accordingly,  the  testament  is 
good:  Shep.  Touch.  402. 

A  feme  covert  devises  goods,  and  the  baron  delivers  the  goods 
to  tlte  executor  of  the  wife,  the  court,  upon  this  presumption, 
adjudged  that  the  baron  gave  precedent  assent  to  the  making  of 
the  will:  6  Edw.  11.,  cited  in  Dolman  y.  Vavasor,  Moore,  192,  pi. 
841;  4Vin.Abr.  164. 

If  the  husband  consent  that  his  wife  shall  make  a  will,  and 
accordingly  she  doth  make  a  will  and  dieth,  and  if  after  her 
death  he  comes  to  the  executor  named  in  the  will,  and  seems  to 
approve  her  choice,  by  saying  that  he  is  glad  she  appointed 
so  worthy  a  person,  and  seems  to  be  satisfied  in  the  main  with 
the  will,  and  recommends  a  goldsmith,  and  coffin-maker,  and 
escutcheon  painter  to  be  employed  by  him,  this  is  a  good  assent, 
and  makes  it  a  good  will,  though  he  afterwards  opposed  the 
probate.  His  disagreement,  after  his  former  assent,  will  not 
avoid  the  will,  because  such  assent  is  good  in  law,  though  he 
knew  not  the  particular  bequests  in  the  will:  Brook  v.  Turner, 

2  Mod.  170;  S.  C,  3  Keb.  624,  pi.  3;  S.  C,  4  Vin.  Abr.  164. 
A  married  woman  made  her  will  with  the  consent  of  her  hus* 

band,  expressed  at  the  time,  and  testified  by  his  being  a  sub- 
scribing witness  to  it.  After  her  death,  but  before  probate,  he 
obtained  the  will,  for  an  alleged  particular  purpose,  from  the 
alleged  universal  legatee  therein  named,  giving  the  legatee  at 
the  time  a  written  memorandum  containing  his  sanction  of  the 
will.  Subsequently  he  took  out  letters  of  administration  to  his 
wife  as  dead  intestate.     It  was  held  he  could  not  withdraw  hiB 
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assent  so  given,  and  that  an  allegation  pleading  the  above  facts^ 
and  others  in  connection,  was  admissible  on  the  part  of  the  uni- 
versal legatee  seeking  to  establish  the  will:  3faa8  v.  Sheffield^  10 
Jur.  417,  cited  in  5  Harr.  Dig.  1654. 

In  Vermont,  it  is  held  that  the  assent  of  the  husband  to 
the  wife's  will,  under  his  hand  and  seal  during  the  coverture, 
will  be  sufficient:  Fisher  v.  Kimball,  17  Yt.  323. 

In  the  present  case  it  appeared  that  the  properly  in  question 
belonged  to  the  wife  before  her  marriage,  and  the  evidence  of 
the  defendant  tended  to  prove  the  assent  of  the  husband  before 
and  during  the  marriage,  that  the  wife  should  make  a  will  and 
dispose  of  the  articles  in  question;  that  the  will  was  proved  in 
solemn  form  without  objection;  that  the  husband  was  present 
when  the  inventory  was  made,  and  pointed  out  the  articles  which 
belonged  to  the  wife,  and  suffered  the  ^executor  to  take  them 
away  without  objection.  This  evidence,  if  believed,  would  have 
been  proof  of  assent  entirely  sufficient. 

It  is  now  well  settled  that  the  will  of  a  married  woman, 
whether  it  operates  by  virtue  of  a  power  or  otherwise,  is  so  for 
of  the  nature  of  a  will  strictiy,  that  it  must  be  executed  in  con- 
formity to  law:  Caatson  v.  Dade,  1  Bro.  C.  C.  99;  and  it  must 
be  proved  in  the  court  of  probate:  Brook  y.  Turner,  1  Mod.  211; 
Stone  V.  FoTByth,  2  Doug.  707;  Boss  v.  Ewer,  3  Atk.  166;  Jenkins 
V.  Whitehouse,  1  Burr.  431;  Caihay  v.  Sydenham,  2  Bro.  C.  C. 
892;  Bich  v.  CockeU,  9  Ves.  369;  2  Boper  H,  &  W.  188;  Lov. 
Wills,  266;  Osgood  v.  Breed,  12  Mass.  525;  Newburyport  Bank 
V.  SUme,  13  Pick.  420;  4  Kent's  Com.  505;  America.i  Home  Mis- 
sicmary  Society  v.  Wadhams,  10  Barb.  606;  Picquet  v.  Swan,  4 
Mason,  443. 

The  probate,  if  the  will  embraces  different  kinds  of  property, 
as  in  this  case,  will  be  limited  to  the  property  which  the  wife 
had  the  power  to  devise:  Jhppendeny.  Walsh,  1  PhiU.  352;  Moss 
Y.  Brander,  Id.  254. 

The  court  of  probate  has,  consequenUy,  jurisdiction  to  decide 
upon  the  proof  of  the  will;  and  having  such  jurisdiction,  its 
decisions  are  binding  and  conclusive  upon  parties  and  privies, 
as  to  the  testamentary  capacity  of  the  wife,  so  for  as  relates  to 
the  property  devised:  Osgood  v.  Breed,  12  Mass.  525;  Bryant  v. 
Alien,  6  N.  H.  116;  and  as  to  the  assent  of  the  husband  to  the 
will,  where  such  assent  is  necessary  to  give  it  effect;  and  it 
would  seem,  as  to  his  assent,  that  the  particular  property  should 
pass  by  the  will,  so  far  as  it  is  set  forth  and  described  in  the 
will.     If  the  husband  designs  to  controvert  either  of  these 
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ihingB,  the  tiine  and  place  appointed  for  that  purpose  by  the- 
law  would  seem  to  be  the  cotirts  of  probate  at  the  time  of  the 
allowance  of  the  will,  and  not  afterwards  nor  elsewhere.  How- 
ever this  may  be,  the  evidence  offered  in  this  case  was  compe- 
tent to  establish  a  good  defense,  and  the  verdict  must  be  set 
aside. 


PowBB  or  Mabaied  Woman  to  Make  Will.— The  Btatate  of  wills,  SS^ 
Hen.  Yin.,  first  gave  the  right  of  devising  lands.  The  right  of  bequeathing, 
personalty  is  very  ancient.  After  uses  were  invented  they  began  to  be  de- 
vised, and  equity  compelled  the  execation  of  the  devise.  Soon  after  they 
were  abolished  by  the  statute  of  uses,  the  statute  of  wills  was  enacted,  whiok 
provided  that  all  persons  being  seised  in  fee  simple  might  by  writing  devise 
two  thirds  of  their  lands,  tenements,  and  hereditaments  held  in  chivalry,  and 
the  whole  of  those  held  in  socage.  Some  question  as  to  whether  married 
women  were  included  under  this  act  having  arisen,  a  second  statute  wa» 
enacted,  34  &  35  Hen.  VIII.,  which  expressly  excluded  from  the  privilege  of 
devising  realty  JtmtM  covert,  infants,  idiots,  and  lunatics.  These  statntea 
became  the  common  law  of  this  country  upon  the  settlement  of  the  colonies. 
It  will  be  observed  that  the  question  of  a  married  woman's  power  to  dispose- 
by  will  of  personalty  is  left  open:  See  2  Bishop  on  Mar.  W.,  sees.  634,  536. 
At  the  Roman  law  a  married  woman  might  make  a  will  like  m/eme  90le:  1 
Redtield  ou  Wilis,  22;  1  Williams  on  Ex.  52;  2  Bla.  Com.  497.  A  married 
woman's  power  at  common  law  to  make  a  will  is  thus  concisely  stated  by 
Blackstone:  "Among  the  Romans,  there  was  no  such  distinction;  a  nuuried 
woman  was  as  capable  of  bequeathing  as  m/eme  sole.  But  with  us  a  married 
woman  is  not  only  utterly  incapable  of  devising  lands,  being  excepted  out  of 
the  statute  of  wills,  34  &  35  Hen.  VIII.,  c.  5,  but  also  she  is  incapable  ot 
making  a  testament  of  chattels  without  the  license  of  her  husband.  For  all 
her  personal  chattels  are  absolutely  his;  and  he  may  dispose  of  her  chattel* 
real,  or  shall  have  them  to  himself  if  ho  survives  lier.  It  would  therefore  bo 
extremely  inconsistent  to  give  her  a  power  of  defeating  that  provision  of  the 
law  by  bequeathing  those  chattels  to  another.  Yet  by  her  husband's  license- 
she  may  make  a  testament,  and  the  husband,  upon  marriage,  frequently 
covenants  ¥rith  her  friends  to  allow  her  that  license;  but  such  license  is  more- 
properly  his  astcent,  for  unless  it  be  given  to  the  particular  will  in  question, 
it  will  not  be  a  complete  testament,  even  thougli  the  husband  beforehand 
hath  given  her  perinissiou  to  make  a  will.  Yet  it  shall  be  sufficient  to  repel 
the  husband  from  his  general  right  of  administering  his  wife's  effects;  and 
administration  shall  be  granted  to  her  appointee,  with  such  testamentary 
paper  annexed.  So  that,  in  reality,  the  woman  makes  no  will  at  all,  but 
only  something  like  a  will;  operating  in  the  nature  of  an  appointment,  the- 
execution  of  which  the  hu8l>aud,  Ijy  his  boud,  agreement,  or  covenant,  is- 
bound  to  allow.  •  •  •  I'lie  queen  consort  is  an  exception  to  this  general 
rule;  for  slie  may  dispose  of  her  chattels  by  will  without  the  consent  of  her 
lord;  and  any  /enie  covert  may  rnaka  her  will  of  goods  which  are  in  her  pos* 
session  in  atUre  droits  luj  executrix  or  administratrix ;  for  these  can  never  her 
the  property  of  the  huslmuil;  aud  if  ulie  Ims  any  piu-money  or  separate  main- 
tenance,  it  is  Haid  slie  luuy  dispose  ot  her  savings  thereout  by  testament 
without  the  control  of  her  liuuhaud.  Hut  if  a  fettie  sole  nuikes  her  will  and 
afterwards  marries,  hucIi  sulMequcnt  marriage  is  esteemed  a  revocation  in 
law,  and  entirely  vacates  tUv.  will:"  2  Ula.  Com.  497,  498.     As  in  the  ease  o^ 
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ardinMry  wilb,  a  will  of  personal  property,  valid  at  the  domiaHe  of  the  testa* 
irix,  will  be  Talid  anywhere,  but  the  lex  lod  rti  #te  govema  in  the  case  of 
real  estate:  Maiier  o/Siewart,  11  F^ge,  398. 

Will  of  Pebsonaltt  Valid,  iv  Mabb  with  Husband's  Covsbnt.— The 
t*ghi  of  the  hosband  to  the  administration  of  his  wife's  personal  property,  and 
whatever  other  marital  rights  he  may  have  in  her  personal  property  not  settled 
to  her  separate  use,  he  may  waive  by  consenting  to  her  will.  And  a  will  of 
personal  property  made  by  a  married  woman  with  her  husband's  consent  will 
therefore  be  valid:  Oforge  v.  Bvuing,  16  B.  Mon.  668;  Lee  v.  BenneU,  31  Miss. 
119;  Smery  v.  Neighbour,  6  N.  J.  L.  142;  a  C,  11  Am.  Dee.  641;  NewUn  v. 
I^reeman,  1  Ired.  L.  614;  Wagner^e  Eetate,  2  Ashm.  448;  FUher  v.  KimbaU,  17 
Vt.  323;  Brook  v.  Turner,  1  Mod.  21 1 ;  8.  C,  2  Id.  170;  Tucker  v.  Inman,  4  Man. 
A  O.  1049;  Pamala,  In  Ooode  qf,  31 L.  J.  P.  168;  Beay,  In  Goods  of,  8  Jar.,  N.  S., 
■696.  This  general  principle  has  never  been  denied,  but  is  universally  recognized 
on  the  gronnd  of  the  husband's  right  of  waiver.  But  the  husband's  assent  oper> 
ates  to  pass  only  such  things  as  do  not  belong  to  him,  but  to  which  he  would 
have  a  right  after  the  death  of  the  wife  in  hii  capacity  as  her  administrator. 
Personal  property  which  formerly  belonged  to  her,  but  was  reduced  to  posses* 
aion  by  him  during  coverture  and  thereby  became  his  absolutely,  does  not  pass 
by  her  will  although  he  consent  to  it.  Such  a  will  is  ineffectual  to  pass  any 
property  which  belonged  to  her  husband  at  the  time  of  its  execution:  Oeorge 
V.  Bussing,  15  B.  Mon.  658.  So  choses  in  action  while  they  remain  such  and 
are  not  reduced  to  possession  may  be  disposed  of  by  a  married  woman's  will 
which  receives  her  husband's  assent,  whether  they  are  hers  or  held  in  trust 
for  her  by  her  husband:  Rttd.  v.  Blaisdell,  16  N.  H.  194;  S.  C,  41  Am.  Dec 
722;  Burton  v.  Holy,  18  Ala.  408.  In  Burton  v.  Holly,  supra,  and  Richards  v. 
dark,  18  N.  J.  Eq.  327*  it  is  held  that  she  may  will  the  choses  in  action  to 
her  husband.  But  this  is  denied  in  Hood  v.  Archer,  1  McCord,  225,  and  In  re 
Nowell,  2  Id.  453,  on  the  ground  of  the  suspicion  which  would  arise  that  the 
will  was  made  uuder  the  influence  of  his  persuasion  or  coercion.  If  made 
without  the  husband's  consent,  it  will  be  void:  Anderson  v.  Miller,  6  J.  J. 
Marsh.  668;  and  will  not  be  admitted  to  probate;  Van  Winkle  y.  Schoonmaker, 
15  N.  J.  Eq.  384.  And  though  made  with  his  consent,  it  must  be  probated 
to  be  effective:  L*^  v.  Bennett,  31  Miss.  119.  But  the  presumption  in  favor 
of  continuing  relation  of  husband  and  wife  will  not  prevail  to  defeat  the  will 
of  a  female  who  is  shown  to  have  been  once  married,  if  the  objection  be  not 
raised  in  the  court  below  and  an  attempt  made  to  introduce  evidence  to  show 
the  husband  was  living  when  the  will  was  made:  Fatlteree  v.  Lawrence,  33 
Miss.  686. 

Pbopebtt  Aoquikkd  after  Husband'h  Dbatii  do^  not  Pass.  As  it 
was  held  in  Qeorye  v.  Bussing,  15  B.  Mon.  558,  the  husband's  assent  to  the 
will  does  not  give  it  any  validity  over  his  own  property  held  in  his  own  right. 
Her  will  though  made  with  his  assent  can  not  affect  any  property  which  may 
become  hers  at  her  husband's  death  and  by  reason  of  it:  1  Williams  on  Ex. 
62;  Stephens  v.  Bagrocli,  15  Ves.  139,  15G;  Price  v.  Parker,  16  Sim.  198;  Nobis 
V.  PheljMf,  L.  R.,  2  P.  &  D.,  276;  Trimmell  v.  Fell,  10  Beav.  637;  NobU  v.  WU- 
lock,  L.  R.,  8  Ch.  Ap.,  778;  Grimke  v.  drimke,  I  Desau.  366.  In  order  to  pass 
after-acquired  property,  she  must  make  a  new  will  after  she  becomes  clothed 
with  the  powers  of  tk/rme  note  by  her  husband's  death.  Her  former  will  made 
by  her  in  her  limited  capacity  oljenie  rovrrt  is  limited  and  constrained  within 
the  bounds  within  which  her  husband's  assent  could  authorize  her  to  perform 
a  valid  testamentary  act.  As  he  could  not  empower  her  to  will  his  own 
property,  although  if  she  should  survive  him  she  might  become  entitled  to  it| 
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lo  still  lets  oould  he  authorize  her  to  will  property  OTer  which  he  himself  hod 
no  disposing  power  bat  which  she  might  acquire  after  his  death:  Scammdl  y. 
WUkinmm,  2  East.  552. 

Ck)N8ENT  OF  Husband,  What  CowyrrruTJca. — ^The  consent  of  the  hnsband 
may  be  given  by  parol,  and  either  before  or  after  the  death  of  the  wife:  Heed 
V.  BlamleU,  Id  N.  H.  194;  S.  C,  41  Am.  Dec  722;  Van  WinhU  v.  Schoaa- 
maker,  15  N.  J.  Eq.  384.  A  dictum  in  McOowan  v.  Jones,  R.  M.  Charlt.  184, 
is  to  the  contrary.  The  consent  may  be  express  or  implied:  Van  Winkle  v. 
Sehoonmaker,  15  N.  J.  Eq.  384.  In  Fiaher  v.  Kimball,  17  Vt  323,  the  con- 
sent was  in  writing  and  under  seal.  But  this  is  not  necessary.  The  consent 
may  be  inferred  from  various  acts  of  the  husband  showing  his  acquiescence. 
It  may  be  manifested  by  the  fact  that  the  will  is  in  his  handwriting:  Qrmht 
▼.  GHmkf,  1  Desau.  366;  Smelie  ▼.  Reynold;  2  Id.  66.  In  the  latter  case, 
the  husband  also  proved  the  will,  and  held  property  under  it  until  his  death. 
By  allowing  the  will  to  be  probated  he  waives  his  rights  in  the  property  dis- 
posed of:  Wtbb  V.  Jonea,  36  N.  J.  Eq.  163.  Consent  is  manifested  by  his 
acting  as  executor  and  proving  the  will:  Ex  parte  Fane,  16  Sim.  406;  and  it 
may  be  inferred  from  the  fact  that  at  the  execution  of  the  will  he  stood  by 
and  assented  and  advised  as  to  the  making:  Reed  ▼.  BlaiadeU,  16  N.  H.  194; 
S.  C,  41  Am.  Dec.  722;  or  from  his  taking  property  under  the  will:  Child, 
In  Oooda  qf,  16  Week.  Rep.  407;  Smdie  v.  ReynoUU,  2  Desau.  66.  So  from 
his  placing  money  in  the  hands  of  trustees  for  the  sole  and  separate  use  of  the 
wife:  Emery  v.  NeiglJxmr,  6  N.  J.  L.  142;  S.  C,  11  Am.  Dec  541.  The 
principal  case  furnishes  another  example  of  acts  of  a  husband  from  which  his 
consent  is  presumed. 

The  consent  must  be  to  the  particular  will  in  question.  A  mere  general 
consent,  that  is,  an  authorixation  given  by  the  husband  to  her  to  make  a  will 
generally,  without  an  assent  to  the  particular  will  when  executed,  or  at  the 
time  of  its  execution,  is  insuflScient:  Cfeorge  v.  Busdng,  15  B.  Mon.  558; 
Kwiz  ▼.  Satjhr,  20  Pa.  St  205;  WiOock  v.  NMe,  L.  R.,  7  H.  L.  Gas.,  580| 
NobU  ▼.  Willock,  L.  R.,  8  Ch.  Ap.,  778.  And  it  is  said  that  an  assent  with- 
out knowledge  of  the  contents  of  the  will  would  be  unavailing:  Willock  ▼. 
Nd>U,  L.  R.,  7  H.  L.  Gas.,  680;  NobU  v.  Willock,  L.  R.,  8  Ch.  Ap.,  778.  And 
acts  of  acquiescence  in  the  claims  and  acts  of  the  legatees  performed  by  the 
husband  in  ignorance  of  his  marital  ri^ht  of  survivorship  in  his  wife's  prop* 
erty  will  not  estop  him:  Ilaya  v.  Bright,  11  Heisk.  325. 

Husband  mat  Rkvoke  his  Consxnt.  The  husband's  consent  to  the  will, 
being  without  consideration,  may  be  revoked  at  any  time  before  the  will  is 
probated:  George  v.  Busting,  15  B.  Mon.  558;  Van  Winkle  ▼.  Bchoonmaker,  15 
N.  J.  Eq.  384;  JVagner^a  E4aU,  2  Ashm.  448;  Brook  v.  Turner,  2  Mod.  170, 
172;  Maasv.  Sheffield,  1  Rob.  Ecc  364;  1  Williamson  Ex.  54.  But  the  revo- 
cation must  be  before  the  probate:  Wagner's  Estate,  2  Ashm.  448.  A  consent 
given  before  marriage  is  presumed  to  continue  after  her  death  unless  the  con- 
trary appear:  Brook  v.  Turner,  2  Mod.  170.  Certainly,  if  the  consent  be 
proved  to  have  been  given  at  the  time  of  the  execution  of  the  will,  very  little 
testimony  will  be  required  to  make  out  a  continuance  of  it  after  her  death: 
Oeorge  v.  Bustdng,  15  B.  Mon.  558.  And  if  a  consent  be  once  given  after  her 
death,  though  before  probate,  it  can  not  be  revoked:  ^rooi;  v.  Turner,  2  Mod. 
170,  172;  Maae  v.  Sheffield,  1  Rob.  Ecc  364. 

Mabbibd  Woman  mat  Dispose  of  hbb  Sepabatb  Pebsonal  Estate  bi 
Will.  Although  for  some  time  it  was  held  that  a  married  woman  could  not 
•lake  a  valid  will  of  her  separate  real  estate  except  under  a  valid  power,  for  a 
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long  time  the  doctrine  baa  prevailed  in  equity  that  she  had  fall  power  of  dia- 
poflition  by  will  over  her  separate  personal  estate  withont  her  husband's  con- 
sent.  She  may  will  her  personal  property,  settled  to  her  sole  and  separate 
use,  together  with  its  produce,  and  whether  it  be  derived  from  her  husband 
or  a  third  person.  The  moment  she  takes  personal  property  to  her  sole  use, 
she  has  in  equity  the  right  to  dispose  of  it,  for  the  power  of  disposition  is  a 
necessary  incident  to  the  enjoyment  of  personal  property:  Fettiplace  t. 
Gorges,  1  Ves.  jun.  46;  Bieh  v.  Cockell,  9  Id.  369,  375;  Peacock  v.  Mmh,  2  Ves. 
sen.  190;  London  Chartered  Bank  of  Australia  v.  Lempriere,  L.  R.,  4  P.  C, 
572;  In  re  Crofts,  L.  R.,  2  P.  &  D.,  18;  Crofts  v.  Middleton,  2  Kay  &  J.  194; 
Pride  v.  Buhb^  L.  R.,  7  Ch.  Ap.,  64;  Oeorge  v.  Buasing,  15  B.  Mon.  658; 
Michael  v.  Baker,  12  Md.  158;  Alary  v.  Michael,  18  Id.  227;  Buchanan  v. 
Turner,  26  Id.  1;  West  v.  West,  3  Rand.  373;  2  Bish.  Mar.  W.,  sec.  640;  1 
Jarm.  on  Wilis,  34,  35.  The  husband  may  be  a  trustee  of  property  for  the 
separate  use  of  bis  wife:  Bich  v.  Cockell,  9  Ves.  369;  and  where  during  the  cov- 
erture he  treats  himself  as  such  a  trustee  of  certain  funds  by  paying  his  wife 
the  proceeds,  her  will  of  such  property,  made  during  coverture,  will  be  viUid: 
In  re  Smith,  1  Sw.  &  Tr.  125.  Personal  property  acquired  by  her  after  sepa- 
ration is  acquired  to  her  sole  use,  and  the  jus  dts^wnendi  attaches  to  it: 
Haddon  v.  Fladgate,  Id.  48;  see  Emery  v.  Neighbour,  6  N.  J.  L.  142;  S.  C,  11 
Am.  Dec.  641.  So  upon  an  agreement  to  live  separate  and  a  payment  by  the 
husband  to  the  wife  of  a  sum  of  money  without  the  intervention  of  trustees, 
the  money  is  subject  to  her  testamentary  disposition:  McKennan  v.  Phillips^ 
6  Whart.  671;  S.  C,  37  Am.  Dec.  438.  So  where,  after  a  woman  is  deserted 
by  her  husband  and  afterwards  acquires  property  by  her  personal  ezertiona, 
this  is  her  separate  estate,  and  she  may  dispose  of  it  by  will,  although  there 
is  no  tmstee  and  no  words  of  gift  of  any  kind:  2  Bish.  Mar.  W.,  sec.  641; 
StarreU  v.  Wynn,  17  Serg.  &  R.  130;  Braham  v.  BurcheU,  3  Ad.  Ecc.  243; 
see  also  ElUoUy  In  Goods  qf,  40  L.  J.  P.  76;  Cain  v.  Bunkley,  35  Miss.  119. 
But  see  Vreeland  v.  Byno,  26  N.  J.  £q.  160.  It  was  held  in  Mississippi  that 
a  married  woman  had  no  power  to  dispose  of  her  statutory  separate  estate 
without  her  husband's  consent,  unless  a  statute  vested  her  with  that  power, 
on  the  ground  that  her  powers  over  such  property  were  defined  and  limited 
by  statute,  and  she  had  no  rights  in  it  independent  of  statute:  Cain  v.  Btml- 
iey,  35  Miss.  119;  see  Garrett  v.  Dahney,  27  Id.  335.  This,  in  the  opinion  of 
Mr.  Bishop,  2  Bishop  on  Married  Women,  sec.  649,  would  not  be  deemed 
quite  accurate  in  exposition  of  legal  doctrine  in  most  of  our  states.  And 
when  this  question  arose  in  Georgia  it  was  decided  to  the  contrary:  Urquhart 
▼.  Oliver,  66  Ga.  344;  see  also  Inre  Tuller,  79  III.  99;  Noble  v.  Enos,  19  Ind. 
72.  A  provision  of  statute  regulating  the  disposition  of  married  women's 
separate  estate  inter  vivos  does  not  affect  their  right  to  make  a  will,  as  it  ex- 
isted before  the  enactment:  Lee  v.  Bennett,  31  Miss.  119. 

Undkb  Power  mat  Will  her  Pebsonaltt  and  Realty.  A  married 
woman  may  make  an  appoiutment  by  will  of  personal  or  real  property  con- 
veyed to  her  separate  use  with  an  express  power  contained  in  the  instrument 
of  conveyance  authorizing  her  to  do  so,  whether  the  power  is  contained  in  a 
marriage  settlement  or  antenuptial  agreement,  or  in  a  conveyaucu  or  will  to 
her  by  a  third  person:  Cotter  v.  Sayer,  2  P.  Wms.  622;  Anderson  v.  Miller, 
6  J.  J.  Marsh.  668;  Oeorge  v.  Bussing,  15  R  Mon.  658;  Heath  v.  Wiihington, 
6  Gush.  497;  Ilolman  v.  Perry,  4  Met.  292;  Newburyport  Bank  v.  Stone,  13 
Pick.  420;  Bradish  v.  Oibbs,  3  Johns.  Ch.  623,  536;  Matter  of  Stewart,  11 
Pttige,  398;  Leigh  v.  Smith,  3  Ired.  Eq.  442;  S.  C.,  42  Am.  Dea  182;  Barnes 
r. //art,  1  YeateiS  221;  Barnes's  Lessee  r.  Irwin,  2  Da^  {Fsl)  199;  S.a,lAm. 
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Deo.  278;  Porclier  v.  Daniel,  13  Rich.  L.  349;  4  Kent's  Com.  606;  2  Bish.  Mar. 
W.,  sec.  544.  The  statute  of  wills,  34  &  35  Hen.  VIII.,  does  not,  as  con- 
strued by  the  courts,  prevent  a  married  woman  from  devising  real  estate  under 
a  power  of  appoiutmeiit:  Oeorgc  v.  Bussing,  15  B.  Mon.  558.  The  power  may 
be  executed  during  ci)\-erture,  and  the  heir  at  law  will  be  bound  although  the 
estate  is  not  vested  in  trustees.  Ela  v.  Edwardsy  16  Gray,  91,  101;  Bame^B 
Le89ee  v.  Inotji,  2  Dall.  (Ta.)  199;  S.  C,  1  Am.  Dec.  278;  Bamet  v.  Hart,  1 
Yeates,  221.  An  agreement  made  by  the  liusband  with  a  trustee  after  mar- 
riage giving  to  the  wife  a  power  of  disposing  by  will  of  property  which  she 
owued  before  coverture  U  prima  fucit  valid:  KtUy  v.  Kelly ^  5  B.  Mon.  369. 
In  a  i>06t-nuptiiJ  settlement  by  a  stranger  or  her  hosband,  the  wife  may 
receive  a  power  of  appointmeut:  Picqwei  v.  Swan,  4  Mason,  443. 

The  instrument  executing  the  power,  though  in  testamentary  form,  is  not 
strictly  a  will,  but  aii  appointment  under  the  name  or  in  the  nature  of  a  will. 
Still  it  must,  like  an  ordinary  will,  be  admitted  to  probate  before  it  is  of  any 
effect:  Pictiuet  v.  Svxin,  4  Mason,  401,  402;  Leigh  v.  SmUh,  3  Ired.  £q.  442; 
Newlin  V.  Freeman,  1  Ired.  L.  514;  Shaw  v.  Uawaey,  1  McMuU.  247;  H^esC  v. 
Weat,  3  Rand.  373;  J/enUtf  v.  Philipe,  2  Atk.  48;  SUme  v.  Forsylh,  2  Doug. 
707;  Michiiel  v.  Baker,  12  Md.  158.  But  the  probate  may  and  should  limit 
its  operation  to  the  property  embraced  under  the  power:  Healh  v.  WOhiiingUmt 
6  Cu^h.  497;  Ilolman  v.  Perry,  4  Met.  492;  Tapjtenden  v.  Walth^  4  PhilL 
852;  Mom  v.  Brander,  Id.  454;  De  Pradel,  In  goods  qf,  L.  K.,  1  P.,  454.  In 
Price  V.  Parker,  16  Sim.  198,  the  will  was  held  to  be  invalid,  as  it  purported 
to  dispose  of  more  property  than  the  power  covered. 

A  will  made  by  a  married  woman,  haviug  a  testamentary  power  of  ap- 
pointmeut, must  be  intended  to  be  an  exercise  of  the  power,  althoagh  it 
contains  no  reference  to  it:  Churchill  v.  Dibben^  9  Sim.  447;  Porcher  v.  Z>aY»- 
te/,  13  Rich.  L.  349;  Thomdihe  v.  Eeynolds,  22  Qratt.  21;  see  Chatelam  v. 
De  Pontigny,  1  Sw.  &  Tr.  411;  Kelly  v.  Kelly,  5  B.  Mon.  369.  But  in  Mory 
T.  Michael,  18  Md.  227,  it  is  held  that  the  intention  to  execute  the  power 
must  appear  in  the  will  or  it  is  not  a  valid  execution  of  the  power.  A  power 
to  dispose  of  the  increase  of  the  property  includes  a  power  to  dispose  of  land 
purchased  with  the  income:  Porcher  v.  Daniel,  13  Rich.  L.  349.  But  see 
ChurdtiU  v.  Dibbrn,  9  Sim.  447 

Where  the  power  is  given  the  wife  to  make  an  appointment  provided  she  dies 
in  her  husband's  life* time,  if  she  executes  the  power  and  then  survives  the 
husband,  this  execution  will  be  of  no  avail  and  inoperative,  as  the  power  baa 
never  arisen,  and  she  must  republish  the  will  after  the  husband's  death  to 
give  it  any  effect:  Trimmell  v.  FeU,  16  Beav.  537;  In  Goods  of  Parkin,  1 
6w.  k  Tr.  465;  In  Goods  qf  WoOaston,  32  L.  J.  P.  171;  Noble  v.  WiOock,  L. 
R.,  8  Ch.  Ap.,  778.  But  if  she  leave  no  children,  or  the  next  of  kin  con- 
sent, the  will  may  take  effect,  though  not  republished  after  the  deoease  of 
the  husband:  Bishop  v.  Wall,  L.  R.,  3  Ch.  Ap.,  194;  In  Goods  qf  Thorild, 
16  L.  T.,  N.  S.,  853.  But  in  Thomdike  v.  Reynolds,  22  Gratt  21,  it  is  held 
that  a  husband,  who  by  his  will  gives  property,  real  and  personal,  to  his  wife 
absolutely  if  she  survives  him,  may  by  his  will  authorize  her  to  make  a  will 
in  his  life-time  disposing  of  said  property.  And  the  wife  having  made  a  will 
in  the  life-time  of  her  husband,  disposing  of  the  property,  and  afterwards 
surviving  her  husband  and  dying  without  re-executing  or  revoking  her  will, 
the  same  is  valid  to  pass  the  property  to  her  devisees  and  legatees. 

In  Rex  V.  BeUesworth,  2  Stra.  891,  it  is  held  that  though  the  will  is  valid 
under  a  power,  yet  the  husband  shall  have  the  administration,  though  an  es- 
icutrix  be  appointed;  for  there  may  be  choses  in  action  not  covered  by  tha 
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will.    See,  upon  the  power  of  a  married  woman  to  dispoee  of  her  separate 
estate,  the  note  to  Thomaa  v.  Folwelt,  30  Am.  Dec.  230. 

PowxR  OF  Marthih)  Woman  to  Dbvise  Separats  Realty.— It  has  been 
Tery  generally  held  that  a  married  woman  is  utterly  iucapacitated  from  de- 
vising realty.  Although  a  husband  may  valiilate  by  his  consent  her  will  of 
personal  property,  he  can  not  likewise  make  her  will  of  real  pro^jerty  efifective. 
For  though  he  may  waive  his  rights  in  her  peraunaity,  he  can  not  by  his 
own  act  divest  the  rights  of  her  heir  at  law  in  Iter  realty.  8he  can  dispose 
of  real  estate  only  when  it  is  settled  to  her  separate  use  in  an  instrument 
«zpreealy  reserving  a  power  of  appoiutment  to  her:  IViUiuaon  v.  Wriyhi, 
4i  B.  Mod.  576;  Osgood  v.  Breeds  12  Mass.  52j,  530;  Holman  v.  Pftry, 
4  Met  492,  400;  Van  Winkle  v.  SchoonnuUxr,  15  N.  J.  Eq.  384;  A^ewliu  v. 
I^reanant  1  Ired.  L.  514;  Wut  v.  W^  3  Kantl.  373.  lu  Pcunsyivauia  a 
tnarried  woman  is  to  be  deemed  to  possess  no  {lOWcr  in  res])ect  to  tier  r<'p 
azate  estate  but  what  is  podlively  given  or  rescrx-cd  tn  hur  by  tlie  iiiMtru 
ment  creating  such  estate:  WagMfr'8  EnUtte^  2  Ashni.  448;  Laiutuiffr  \ 
DoUm,  1  Rawle,  231;  Thoma$  v.  fhlwtU,  30  Am.  [>ec.  230.  A  ^jowct  to  <li4 
poee  of  property  by  deed  can  not  be  executed  by  a  will:  J  barker  v.  ItarLf. .  7i 
Harr.  (DeL)  51.  See  note  to  Thomaa  v.  Folwdl,  30  Am.  Dec.  230.  Shi  ouu 
not  devise  her  realty  even  to  her  husband:  Adamn  v.  Ki-Uoiju,  Rirby.  '<n~>; 
FUch  V.  Brainerdy  2  Day,  163;  MaraUm  v.  Norton,  5  N.  H.  2a~>.  Dut  io 
Bradish  v.  Oibba,  3  Johns.  Ch.  523,  it  was  held  that  she  might  4>xuciitc  in 
favor  of  her  husband  a  power  over  iiealty  reserved  tu  her  wh.le  sole.  At  coiu- 
mon  law,  a  /erne  covert  could  not  affect  realty  except  by  u  line  aud  rucovcry 
in  which  she  was  examined  apart  from  her  husband.  But  by  tliat  tiieuu»  nlie 
might  declare  the  uses  to  which  the  estate  should  be  held,  and  ini^Iit  declare 
that  the  trustee  should  hold  to  such  uses  as  she  n.ight  apiK)iDt,  aiid  in  such  a 
•case  her  future  disposition  would  be  as  effectual  against  her  luii-s  aa  hur 
immediate  disposition  would  have  been:  Dillon  v.  Orace^  2  8ch.  &  Lef.  403; 
Weit  V.  West^  10  Serg.  k  R.  445.  It  is  often  provide<l  by  statute  that  a 
married  woman  may  by  joining  her  husband  in  a  conveyance  wnich  she 
■acknowledges  apart  from  her  husband,  and  which  is  enrolled,  make  a  valid 
•conveyance  of  real  property.  These  statutes  accomplibh  wliat  wus  formerly 
the  office  of  the  fine  and  recovery:  CrojU  v.  MiddUtou,  2  Kay  &  J.  IIH; 
Pride  v.  Bubb,  L.  R.,  2  Ch.  Ap.,  64;  8.  C,  7  Ch.  Ap.  04;  West  v.  i»  etU,  10 
43erg.  &  R.  445.  But  au  omission  of  the  acknowledgment  will  be  fatal: 
Id.  An  exception  to  the  general  incapacity  of  a  feme  covert  to  w.U  realty 
is  made  in  Wayner  v.  EUis^  7  Pa.  St.  411;  S.  C.  47  Am.  Dec.  51.'>,  where  it 
is  held  that  the  husband  may,  by  consent,  give  validity  to  his  wife's  will  of 
realty  if  he  is  her  sole  heir. 

The  rule  held  in  the  above  cases  prevailed  in  England  until  1 805,  when 
the  former  doctrine  was  overruled,  and  it  was  held  that  a  devise  of  real 
•estate  to  trustees  upon  a  trust  for  the  sole  and  separate  use  of  a  married 
woman  and  her  heirs,  though  it  contained  no  express  power  of  disposition, 
gave  her  the  same  power  of  disposition  over  the  equitable  fee  as  if  she  were 
a  feme  sole.  Likewise  where  the  estate  is  devised  to  her  directly  without 
the  interposition  of  trustees.  These  cases  are  decided  upon  the  same  ground 
as  those  cases  which  allow  the  /erne  covert  to  dispose  of  her  separate  per- 
eoual  estate,  uamely,  that  the  power  of  alienatiun  is  a  necessary  incident  to 
the  separate  use  of  property:  Taylor  v.  Meade,  11  Jur.,  N.  8.,  100;  IlidlY. 
Waterhouee,  Id.  301.  See  Pride  v.  Btd)b,  L.  R.,  7  Ch.  Ap.,  64.  Upon  the 
opinion  of  Lord  Chancellor  Westbury,  in  Taylor  v«  Ahade^  delivered  in  1866^ 
Mr.  Bishop  characteristically  remarksi  ' '  One  can  not  read  his  Inminons  worii 
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without  thinkfaliifi  to  that  Providenoe  which  guides  our  eartUy 
for  making  now  and  then  for  high  Judicial  place  a  man  who  will  not  permit 
hie  intellect  to  wear  the  chaina  which  snperetition,  clothed  in  judicial  gar- 
ments, pnts  upon  almost  every  mean  nnderstanding  canght  within  what* 
oaght  to  be  the  enlightened  ranks  of  the  law:"  1  Bish.  Mar.  W.,  sec  853. 

Wife  of  Alixn  or  of  Omb  Ciyilitkb  Mobtuus  mat  Make  Will. 
A  ii:anied  woman  is  a/eme  9ole  as  to  property  acquired  after  her  husbaocl 
has  been  convicted  of  felony,  and  she  may  dispose  of  such  property  by  will 
in  the  same  manner  and  with  like  effect  as  a/eme  sole:  In  rt  Martin,  2  Rob. 
Eoc.  405;  Coward,  In  OootU  qf,  4  Sw.  ft  Tr.  46;  1  Jarm.  on  Wills,  35,  note. 
Bee  Co.  Lit.  133  a.  So  if  the  hosband  is  attainted  and  pardoned  oo  condi- 
tion of  transportation;  Neumome  v.  Bowytr,  3  P.  Wms.  37.  So  where  the 
hnsbaud  is  baniBhed  for  life:  Counteu  qf  Portland  v.  Prodgert,  2  Vem.  104. 
The  husband  being  an  alien,  the  wife  is  chargeable  as  a  feme  sole,  and  pre- 
sumably may  likewise  make  a  will:  Dotrly  v.  Masarinie^  I  Salk.  116. 

Wife  hay  Disposs  by  Will  of  Pbopxbty  Held  in  Autee  Dboit. 
A  further  exception  obtains  to  a  married  woman's  general  incapacity  to  make 
a  will  at  common  law.  She  may  bequeath  property  held  in  autrt  droit  as  an 
executrix  or  trustee,  as  the  duties  of  the  trust  may  require,  without  her  hus- 
band's consent.  She  may  appoint,  as  execntrix  of  another  person,  a  succeed- 
ing executor:  ScammeU  v.  Wilkinmm^  2  East,  552;  Ilodsden  v.  Uoyd^  2  Bro. 
C.  C.  534,  548;  Tucker  v.  Inman^  4  Man.  ft  G.  1076;  Stepftens  v.  Bagwell,  15 
Yes.  137;  MaHin,  In  Goods  qf,  3  Sw.  ft  Tr.  1;  8  Jur.,  N.  S.,  1134;  1  WiU- 
iams  on  Ex.  53,  414. 

Antenuptial  Will,  Retoked  bt  Mabbiaoe. — As  it  is  essential  to  a  will 
that  it  should  be  ambulatory  until  the  testator's  decease,  the  marriage  of  a 
feme  $ole  who  has  made  a  will  necessarily  revokes  it,  for  she  becomes  then  in 
general  incapacitated  to  make  a  valid  wilL  And  survivorship  of  the  wife 
will  not  validate  her  antenuptial  will,  but  she  must  republish  it  to  render  it 
effective:  Doe  v.  Staple,  2  T.  R.  695;  Hodtden  v.  Lhyd,  2  Bro.  a  G.  544; 
Forae  v.  IlimbUng,  4  Rep.  61;  Long  v.  Aldred,  3  Add.  48;  Osgood  v.  Breed, 
12  Mass.  525,  530;  GfarreU  v.  DaJbney,  27  Miss.  335;  Lathrop  ▼.  Dunlop,  4 
Hnn,  213;  Sanders  t.  Simcieh^  I  West  Coast  Rep.  868;  contra:  Wood  v. 
BuUock,  3  Hawks,  298. 

A  clear  and  distinct  recognition  of  the  existence  and  validity  of  the  will 
at  the  time  of  the  execution  of  a  codicil  for  that  purpose  is  a  sufficient  re- 
vival of  a  wiU  revoked  by  marriage  without  re-execution  of  whole  will: 
Brown  v.  Clark,  16  Hun,  559. 

A  widow  having,  after  the  death  of  her  husband,  delivered  a  will  made 
during  coverture  to  her  executor  for  safe  custody,  such  delivery,  coupled  with 
other  acts  of  recognition,  amounts,  in  a  court  of  probate,  to  a  republication 
of  the  will:  MUUr  A  Ross  v.  Brown,  2  Hagg.  Ecc.  209. 

A  parol  republication  of  an  antenuptial  will  is  not  sufficient:  Tranaen^s 
WiU,  26  Pa.  St.  202.  The  husband's  consent  to  the  probate  of  an  antenup- 
tial will  docs  not  validate  it:  In  re  Carey,  49  Vt.  236;  S.  G.,  24  Am.  Rep. 
133.  An  authority  to  will  certain  property  during  coverture  executed  before 
the  marriage  is  void,  and  no  execution  of  the  power,  although  the  disposi- 
tion was  in  favor  of  the  husband  and  the  marriage  takes  place  almost  imme- 
diately: Hodsden  v.  Lloyd,  2  Bro.  G.  G.  534;  Doe  v.  Staple,  2  T.  R.  695. 
But  if  the  antenuptial  will  be  of  property  which  she  could  dispoee  of  in  this 
way  after  marriage,  the  marriage  will  not  revoke  it:  Webb  v.  Jones,  36  N.  J. 
£q.  163.  So  where  the  property  willed  is  such  that  the  husband  acqnii 
ao  marital  rights  in  it:  Morton  v.  Onion^  45  Vt.  145b 
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Probate  of  Mabkied  Woman's  Will,  Evfect  or. — ^The  probate  court 
Id  probating  tbe  will,  decides  merely  npon  the  due  execution  of  the  will:  nut 
apon  the  testamentary  right  of  disposal,  nnder  a  power,  for  example,  not 
opon  whether  the  power  has  been  duly  execnted,  and  not  upon  what  passes  by 
the  will:  Mkhad  ▼.  Baker,  12  Md.  158;  Holman  v.  Perry,  4  Met.  492,  498; 
Watr-9  V.  Cidlen,  2  Bradf.  354;  SckuU  ▼.  Murray,  32  Md.  9;  Leigh  v.  SmiiJi, 

3  Irod.  Eq.  442;   Brook  ▼.  Titmer,  I  Mod.  211;  S.  C,  2  Id.  170;  Jenkin  v. 

h'hUekouae^  1  Boir.  431.  If  prima  facie  she  is  shown  to  have  a  power,  the 
court  of  probate  can  not  inquire  whether  it  has  been  properly  exercised  upon 
the  will  being  offered  for  probate,  but  when  an  averment  is  made  that  the 
testamentary  paper  was  made  in  pursuance  of  a  power  which  is  before  the 
court,  the  court  is  bound  to  grant  probate,  and  thereby  leave  it  to  the  compe- 
tent court  of  construction  to  decide  whether  the  paper  is  a  due  execution  of 
the  power:  ChaUlain  v.  De  Pontlgny,  1  Sw.  &  Tr.  411;  Kelly  v.  Kelly,  5  B. 
Mon.  369;  Michael  y.  Baker,  12  Md.  158.  Under  these  cases  the  judgment  of 
the  probate  court  is  conclusive  only  upon  the  fact  of  the  due  execution  of  the 
instrument  and  the  fact  that  the  decedent  was  of  sound  and  disposing  miud 
and  memory;  and  not  upon  her  capacity  as  a  married  woman  to  dispose  liy 
will  of  the  property  covered  by  the  instrument.  Where,  however,  tlie  juris- 
diction of  the  probate  court  is  competent  to  include  the  latter  question,  its  de- 
cision  upon  it  will  be  conclusive.  For  upon  matters  within  its  jurisdiction 
the  judgment  of  a  probate  court  is  as  conclusive  as  the  judgment  of  any  otiier 
oonrt.  If,  then,  the  capacity  and  power  of  a  married  woman  to  make  a  will 
is  within  the  probate  jurisdiction,  the  judgment  of  the  probate  court  ujjon 
that  question  will  be  conclusive  upon  the  heirs  at  law  and  other  interested 
parties  until  it  is  vacated  or  reversed  by  a  direct  proceeding  for  that  purx>osc: 
Parker  v.  Parker,  11  Gush.  519;  Judaon  v.  Lake,  3  Day,  318;  Cosj^U  v. 

Venion,  5  Mason,  332;  AlUson  v.  Srmth,  16  Mich.  421;  see  Tv4ker  v.  Inman^ 

4  Man.  k  G.  1049,  1076. 

A  will  upon  its  face  purporting  to  dispose  of  real  property  may  be  proved 
so  far  as  it  relates  to  choses  in  action  if  it  appear  that  she  had  no  realty: 
Bud  V.  BlaiideU,  16  K.  H.  194;  S.  C,  41  Am.  Deo.  722. 

Statutes  Avfbctino  Poweb  of  Marrted  Women  to  Make  Wills.  —A 
statute  with  a  provision  resembling  that  of  the  first  statute  of  wills,  32  Hen. 
Vm.,  giving  the  power  to  devise  to  any  one  seised  of  real  estate,  of  twenty- 
one  years  of  age,  and  of  sane  mind,  does  not  include  within  its  terms  married 
women:  Osgood  v.  Breed,  12  Mass.  530;  Morse  v.  Thompson^  4  Gush.  563; 
Wak^eld  v.  Phelpe,  37  N.  H.  295;  MarsUm  v.  NorUm,  5  Id.  205.  The  ten- 
dency now,  however,  is  very  strong  toward  removing  all  disability  from  mar- 
ried women  respecting  their  power  of  willing  their  property,  whether  it  be  real 
or  personal  Many  states  have  removed  the  disability  tn  toto,  while  others  have 
given  them  much  greater  power  over  their  property  than  they  had  at  com- 
mon law:  1  Redf.  on  Wills,  22.  She  may  dispose  by  will  of  her  property 
like  a  feme  sole,  or  nearly  so,  in  Alabama,  Arkansas,  California,  Colorado, 
Dbtrict  of  Columbia,  Connecticut,  Florida,  Illinois,  Indiana,  Kansas,  Maiue, 
Maryland,  Massachusetts,  Michigan,  Minnesota,  Missouri,  Nevada,  New  Jer- 
sey, New  York,  Ohio,  Rhode  Island,  South  Carolina,  Vermont,  and  Wiscon- 
sin. In  somes  states  her  statutory  ix>wer  is  restricted  so  far  as  it  may  affect  the 
rights  of  the  husband  in  the  prox>erty,  such  as  curtesy.  This  is  the  case  in 
Massachusetts,  Missouri,  New  Hampshire,  New  Jersey,  and  Rhode  Island. 
Some  statutes  provide  that  she  may  not  dispose  of  more  than  half  of  hef 
estate  without  her  husband's  consent.  Such  is  the  case  in  Colorado,  Kansas, 
and  Massachnsetta.    And  the  statutes  of  other  states  simply  enact  the  common 
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taw,  allowiiig  a  married  women  to  dispose  of  her  separate  estate  withont  her 
husband's  consent,  to.  execute  a  power  of  appointment  without  her  husband's 
consent,  or  generally  with  her  husband's  consent  to  dispose  of  personalty; 
and  some  go  further  and  allow  her  to  make  a  will  of  any  property  with  his 
consent.  In  these  statutes  a  provision  is  sometimes  made  that  the  consent 
ahall  be  in  writing  and  indorsed  upon  the  instrument.  Such  statutes  exist 
in  Delaware,  Qeoi^a,  Kentucky,  Maryland,  Minnesota,  Kebraska,  New 
Hampshire,  North  Carolina,  Oregon,  Pennsylvania,  Tennessee,  and  Virginia. 
In  England  the  married  women's  property  act  of  1882  gives  the  married 
woman  full  power  of  acquiring,  holding,  and  disposing,  by  will  or  otherwise, 
of  any  real  or  personal  property,  in  the  same  manner  as  if  she  were  a  feme 
toUf  and  withont  the  intervention  of  any  trustee:  See  note  on  this  statute,  27 
Am.  Law  Rev.  656,  650.  In  8  Jarm.  on  Wills,  Am.  ed.  1881,  752,  note, 
the  enabling  statutes  of  the  several  states  are  collected.  In  Campbdl  v.  Broiv> 
der,  7  Lea,  240,  it  is  held  that  a  married  woman  under  twenty-one  years  of 
age  can  not  dispose  of  property  by  will,  although  the  statute  conferring  the 
power  upon  her  does  not  In  express  words  limit  the  age.  The  age  at  whioh 
she  may  make  the  will  is  generally  provided  by  statute.  But  the  Texas  and 
Iowa  statutes  give  the  power  to  make  a  will  to  all  persons,  irrespective  of 
age,  "  who  may  be  or  may  have  been  lawfully  married." 

In  1849  a  married  woman  received,  by  a  New  York  statute,  a  geneiml 
power  to  make  wills.  Before  this,  under  the  act  of  1848,  she  had  no  right  of 
testamentary  disposition.  It  was  held  that  during  the  interim  between  these 
statutes  a  married  woman  could  not  will  her  property,  although  her  disposi- 
tion would  have  have  been  valid  in  equity,  being  a  will  of  her  separate  per- 
eonal  estate,  pursuant  to  an  antenuptial  contract:  American  Home  M,  8oe,  v. 
Wadhama,  12  N.  T.  415,  reversing  S.  C,  10  Barb.  597.  A  provision  that 
the  trustee  of  the  married  woman's  property  shall  join  in  a  deed  of  it  has  no 
reference  to  a  devise:  Smith  v.  Thompson^  2  MoArthur,  291;  -8.  C,  29  Am. 
Rep.  621. 

Assent  undkb  Emabuno  Statutb8.^A11  the  husband's  rights,  such  at 
curtesy  and  the  like,  which  had  been  reserved  to  him  by  the  statute  of  New 
Jersey,  1864,  he  may  and  does  waive  by  his  assent  to  his  wife's  will;  and 
this  assent  is  conclosive  as  to  himself  and  his  creditors:  BeaU  v.  Storm^  26 
N.  J.  £q.  372.  The  same  principle  is  applied  in  Massachusetts:  Silslfy  v.  Btd* 
lock,  10  Allen,  94.  A  statute  provided  that  the  will  of  real  and  personal  prop- 
erty be  valid  if  the  '*  husband  "  consent.  It  was  held  that  the  consent  must 
be  given  during  her  life-time,  for  he  could  not  consent  in  accordance  with  the 
atatute  after  her  death,  being  then  no  longer  her  husband:  Smith  v.  Sfoeeit 
1  Cush.  470.  A  statute  of  Iowa  provides  that  a  husband's  or  wife's  share  in 
the  other's  estate  can  not  be  divested  by  will  except  by  a  consent  thereto  re- 
corded within  six  months.  Under  this  provision  it  was  held  that  a  valid 
record  of  such  a  consent  could  not  be  made  after  the  statutory  time  had 
«lapsed,  for  it  would  render  the  settlement  of  estates  too  uncertain  if  the  rule 
were  otherwise:  Houiton  v.  Lane,  17  N.  W.  Rep.  614.  The  Qeorgia  code, 
sea  2410,  provides  that  a  married  woman  may  dispose  of  property  by 
will,  *'  when,  having  a  separate  estate  absolutely  or  an  estate  in  expectancy, 
her  husband  consents  to  her  disposing  of  the  same  by  will."  And  it  was 
held  tlmt  the  consent  in  the  statute  referred  only  to  the  estate  in  expectancy, 
and  was  necessary  only  in  the  disposition  of  such  an  estate:  Cavenaugh  t. 
Ainchbcu:ker,  36  Ga.  500,  506.  A  will  made  before  the  enabling  statute,  bat 
•devising  the  same  amount  of  property  to  the  heir  at  law  as  he  would  take  if 
intentionally  omitted  from  the  will,  is  valid  without  the  husband's  oonaenti 
^^HSTOugh  V.  NuUing,  105  Mass.  228. 
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£btocatioh  bt  Mabbiaob  uvdkb  Enabumg  STATnTXS.'In  Virginia,  by 
vtatute,  asubeeqnent  marruige  is  a  revocation  of  the  will  unless  it  be  made  "  in 
pursnance  of  a  power  of  appointment,  when  the  estate  appointed  woold  not  in 
defanlt  of  sach  appointment  pass  to  his  or  her  [the  testator's]  heir,  personal 
repreoentatiTe,  or  next  of  kin:*'  Phaup  v.  Wooldridge^  14  Gratt.  332.  The  pro- 
vision of  the  Kew  York  revised  statutes,  that  a  subsequent  marriage  revukea 
a  prior  will,  is  not  repealed  by  the  enabling  acts  of  1848,  1849,  and  1860: 
Loomi$  V.  Zoomw,  51  Barb.  257.  But  when  a  woman  is  allowed  to  dispose  of 
her  property  like  t^feme  toiU^  the  common-law  role  making  a  subsequent  mar- 
riage a  revocation  of  her  will  made  when  sole  will  no  longer  prevaiL  Cemai 
raUOf  cea9cU  tpsa  lex:  In  rt  TuUer^  7  Ql-  99.  In  Massachusetts,  by  the  rev- 
ocation of  the  statute  of  William,  marriage  without  issue  continued  no  longer 
a  revocation  of  an  antenuptial  wilL 

Casks  Cohstruino  STATUTB9.'The  following  cases,  construing  the  stat- 
utes of  the  several  states  in  which  they  are  decided,  hold,  that  under  those 
statutes  a  married  woman  has  more  or  less  the  power  of  a  feme  wile  in  the 
disposition  of  her  property  by  will:  Urquhart  v.  Oliver,  56  Ga.  344;  In  rt 
TuUer,  79  BL  99;  NobU  v.  Unos,  19  Ind.  72;  Buchanan  v.  Turner,  26  Md.  1 ; 
Sekutt  V.  Murray,  32  Id.  9;  Vredand  v.  Byno,  26  N.  J.  £q.  160;  Wakefield 
V.  PhdpB,  87  N.  H.  295;  Van  Wett  v.  Benedict,  1  Bradf.  114;  Waters  v.  Cut. 
fen,  2  Id.  354;  Wallaee  v.  BaeteU,  41  Barb.  92;  Allen  v.  State,  5  Ohio,  6o; 
Dtdtinson  v.  DieJAwon,  61  Pa.  St.  401;  Johnson  v.  Sharp,  4  Coldw.  45;  In 
re  Carey,  49  Vt.  236;  S.  C,  24  Am.  Rep.  133;  Smith  v.  Thompson,  2  Mc- 
Arthur,  291;  S.  C,  29  Am.  Rep.  621.    See  20  Alb.  L.  J.  244,  264. 

Under  a  statute  giving  Hie  feme  covert  full  power  of  disposition,  except  that 
she  is  not  authorijsed  to  dispose  of  any  interest  to  which  her  husband  was  or 
would  be  at  her  death  entitled,  it  was  held  that  he  might  reduce  choses  in 
action  to  possession  after  her  death,  as  her  administrator,  and  hold  them 
though  they  were  disposed  of  by  her  will:   Vreeland  v.  Byno,  26  N.  J.  Kq.  160. 

Thb  frikclpal  cabs  is  cited  in  Allison  v.  Smith,  16  Mich.  421,  to  tlio 
point  that  upon  the  probate  of  a  married  woman's  will,  the  question  of  her 
/ight  to  make  a  will  in  the  particular  instance  in  question  is  a  prox)er  subject 
for  inquiry  and  decision;  and  in  Wakefield  v.  Phelps,  37  Id.  299,  to  the  point 
that  a  married  woman  could  not,  at  common  law,  devise  real  estate,  and 
could  in  no  case  make  what  is  properly  called  a  will. 
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[3ft  Mkw  HAXPsmiUE.  614.] 
BXSCUTOKT  COMTRACT  OV  InTANT  MAT  BS   RATIFIED  BT   EXPRESS  PROMISI> 

or  by  such  acts  as  evince  an  intention  to  be  bound  by  it;  but  a  mere  ac- 
knowledgment is  not  enough. 

ExBouTORT  Contract  of  Infant  is  Invalid  until  Ratified;  executed 
contract  of  infant  is  binding  until  avoided. 

Express  Promise  to  Pat  Debt  or  Perform  Agreement  contracted 
during  minority  may  be  either  absolute  or  partial,  qualified  or  condi- 
tional 

Partial,  Qualified,  or  Conditional  Promise  to  Pat  Contract  entered 
into  in  infancy  is  a  new  promise  founded  upon  the  original  consideration, 
and  not  a  ratification  of  the  old  one,  and  it  must  be  declared  upon  as  a- 
new  promise. 
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OoMDinoHAL  Pbokisb  to  Pat  or  Pebiorm  Cohtbaot  Malm  uhbxb  Aob 
can  not  be  enforoed  nntil  the  bmppe&iDg  of  the  oontiiigeiM^,  or  the  per- 
foniuuioe  of  the  eondition,  bat  then  the  new  oontnot  becomee  abnhite 
and  the  original  contract  is  ratified,  and  the  pUintiif  may  declare  npoB 
either. 

PnoiosB  IIadx  Aim  Majobrt  bt  Makkb  of  PBommoBT  Non  Bxa- 
OUTBD  ni  Invanct  to  pay  it  at  the  end  of  a  specified  time  in  labor  or 
else  in  money  is  a  conditional  promise,  and  becomes  abeolnte  upon  the 
expiration  of  the  specified  time  whereby  the  original  contract  is  oonfiimed 
and  the  promisor  made  liable  to  salt  on  either  oontFad 

Pbomzssort  Notb  Madx  ht  Infakt  is  Nigotiablb  aitbb  Coirrnuf atioit, 
and  an  action  thereon  will  lie  in  the  name  of  the  indorsee. 

PaTEB  or  PBOMI880BT  NOTB   IkDOBSIKO  It  WITHO0T  RbOOCBSB  IS  COMPB- 

TKNT  Witness  for  the  indorsee  in  an  action  against  the  maker. 

Absuxfbit  by  ihe  indorsee  of  a  promissory  note  against  the 
maker  who  executed  it  during  infancy,  payable  to  John  Barker 
or  order,  who  indorsed  it  to  the  plaintifiT  without  recourse. 
Barker  was  called  upon  to  testify  to  a  new  promise  to  pay  the 
note  made  by  the  defendant  after  he  came  of  age.  It  was 
objected  by  the  defendant  that  this  witness  was  incompetent  on 
the  ground  of  interest.  The  objection  was  overruled.  Barker 
testified  that  while  he  held  the  note,  he  informed  the  defendant, 
who  was  a  joiner,  that  he  was  intending  to  have  some  work  done^ 
and  requested  payment  of  the  note  in  labor.  The  defendant 
replied  that  at  present  he  was  bound  by  other  engagements,  but 
that  at  the  end  of  six  weeks  he  would  come  and  work  for  Barker 
at  the  rate  of  a  dollar  a  day  and  pay  him  in  this  way,  or  else  he 
would  pay  him  in  money.  The  defendant  neyer  performed  any 
labor  for  Barker.  The  defendant  objected  that  this  promise  did 
not  furnish  the  plaintiff  with  a  cause  of  action.  The  plaintiT 
took  a  verdict  subject  to  the  opinion  of  this  court  upon  the  de- 
fendant's exception. 

N.  and  O,  N,  Eastman,  for  the  plaintiff. 

CknMie  and  Kingman^  for  the  defendant. 

By  Court,  Qilchbist,  G.  J.  The  executory  contract  of  an 
infant  may  be  ratified  or  confirmed  by  an  express  promise,  or 
by  such  acts  as  evince  an  intention  to  be  bound  by  it:  Soil  v. 
UnderhiU,  9  N.  H.  436  [32  Am.  Dec.  380];  Aldrich  v.  GHmes, 
10  Id.  194.  But  a  mere  acknowledgment  is  not  enough:  Hals 
V.  Oerrish,  8  Id.  376;  Millard  v.  HewleU,  19  Wend.  301;  Thmip- 
son  V.  Lay,  4  Pick.  48  [16  Am.  Dec.  325].  The  case  of  a 
promissory  note  rests  on  the  same  ground  as  other  executory 
Bontracts.     It  is  not  void,  because  it  nmy  be  confirmed;  but  it 
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18  inyalidy  that  is,  without  binding  force,  until  it  is  confirmed: 
Merriam  y.  WOkins,  6  N.  H.  432  [25  Am.  Dec.  472];  Conn  v. 
Cobum,  7  Id.  868  [26  Am.  Dec.  746];  Aldrich  y.  Orimes,  mipra; 
Reed  y.  Batchelder^  1  Met.  659.  The  executory  contracts  of  an 
infant  are  said  to  be  Yoidable,  but  this  word  is  used  in  a  sense 
entirely  different  from  that  in  which  it  is  applied  to  the  executed 
contracts  of  an  infant.  In  the  latter  case,  the  contract  is  bind* 
ing  until  it  is  aYoided  by  some  act  indicating  that  the  party  re- 
fuses longer  to  be  bound  by  it.  In  the  former  case,  it  is  meant 
merely  that  the  contract  is  capable  of  being  confirmed  or 
aYoided,  though  it  is  invalid  until  it  has  been  ratified. 

In  the  present  case,  the  proof  relied  on  to  show  a  ratification 
is  of  an  express  promise.  It  is,  therefore,  unneriessary  to  refer 
to  any  of  the  other  modes  of  ratification  which  are  discussed  in 
the  books.  An  express  promise  to  pay  a  debt  or  perform  an 
agreement,  contracted  or  entered  into  during  minority,  may  be 
partial,  qualified,  or  conditional.  And  the  effect  of  such  prom- 
ises as  a  ratification  of  a  prcYious  agreement  is  by  no  means  the 
same. 

As  to  the  absolute  promise,  no  question  can  arise.  The  par- 
tial promise,  or  the  promise  to  pay  or  perform  a  part  of  the 
original  debt  or  agreement,  is  binding  only  to  the  extent  of  the 
new  promise,  and  is  not  a  ratification  of  the  original  debt,  but 
a  new  and  distinct  promise,  though  founded  upon  the  original 
consideration. 

A  new  promise  may  be  qualified  in  Yarious  ways.  It  may 
bind  the  promisor  to  pay  the  debt  at  a  different  time  or  place 
from  those  originally  stipulated.  .  It  may  be  a  promise  to  pay, 
not  in  money,  but  in  specific  articles,  or  in  personal  services. 
These  cases  can  not  be  distinguished,  in  principle,  from  that 
last  stated.  They  are  new  contracts,  not  ratifications  of  the  old 
ones. 

When  a  contract  which  requires  confirmation  is  confirmed,  it 
takes  effect  from  its  date,  or  from  the  time  of  making  it.  But 
this  can  not  be  the  case  as  to  an  agreement  which  contains  new 
stipulations  not  comprised  in  the  original  agreement.  Among 
the  many  advantages  of  an  observance  of  the  rules  of  pleading 
is  to  be  remarked  the  precision  with  which  they  indicate  the  ex- 
act point  in  controversy.  And  in  whatever  form  the  question 
may  arise,  we  can  see  at  once  the  material  points  involved,  by 
supposing  the  questions  to  be  raised  by  the  pleadings.  When 
infancy  is  pleaded  to  a  declaration  upon  a  contract,  the  repli- 
eation,  if  the  plaintiff  would  avail  himself  of  a  ratification  of 
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new  promise,  that  the  defendant,  after  the  maTring  of  the 
piomiseB  in  the  declaration  mentioned,  and  before  the  commence* 
ment  of  the  Btiit,  to  wit,  on,  etc.,  attained  his  age  of  twenty* 
one  years,  and  after  he  had  so  attained,  etc.,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on,  etc.,  assented  to  and  then 
and  there  ratified  and  confirmed  the  said  promises  in  the  decla- 
ration mentioned,  etc. :  2  Ch.  PI.  695;  Stoi/s  Eq.  PI.  150.  The 
rejoinder  is,  that  the  defendant  did  not,  after  he  attained  the 
age  of  twenty-one  years,  and  before  the  commencement  of 
the  suit,  assent  to,  ratify,  and  confirm  the  said  promises  in  the 
declaration  mentioned,  or  either  of  them,  in  manner  and  form, 
etc. :  2  Ch.  PL  659;  Story's  Eq.  PI.  150.  Upon  these  pleadings 
it  is  api>arent  that  the  point  to  be  tried  and  determined  is  merely 
whether  the  defendant  confirmed  the  promises  declared  on. 
Evidence  that  he  made  any  other  or  different  agreement  would 
not  support  the  rejoinder,  any  more  than  it  would  support  the 
original  declaration.  In  such  cases  it  is  clear  that  the  new  con- 
tract is  valid,  and  it  has  never  been  denied  that  the  original 
consideration  is  sufficient  to  support  it;  but  being  a  new  and 
different  contract,  it  must  be  stated  and  declared  on  according 
to  the  facts  and  the  evidence  to  sustain  it. 

Within  the  class  of  qualified  promises  in  renewal  of  contracts 
entered  into  by  an  infant  are  the  cases  of  new  promisee,  to  be 
performed  upon  a  condition  or  a  contingency.  They  are  dis- 
tinguishable from  other  cases  of  qualified  promises  by  the  nature 
of  the  qualification.  So  long  as  the  contingency  remains,  or 
the  condition  is  unperformed,  they  are  qualified  contracts,  gov- 
erned by  the  same  rules  as  the  class  last  referred  to.  They 
may  be  declared  upon  and  an  action  maintained  upon  them, 
but  the  contract  offered  in  evidence  is  not  that  originally  made. 
It  differs  from  it  in  substantial  particulars.  If  the  plaintiff 
declare  upon  the  original  cause  of  action  and  allege  a  confir- 
mation of  the  original  contract,  he  will  fail,  because  his  proof 
will  show  a  new  and  distinct  contract,  and  not  an  affirmant  e  of 
the  old  one.  The  evidence  would,  in  fact,  prove  a  refusal  ta 
ratify  the  original  agreement.  If  the  defendant  promise  to  pay 
in  goods,  it  will  be  equivalent  to  saying,  '*  I  will  not  pay  you  in 
money,  but  I  will  pay  you  in  goods,"  thus  proposing  to  substi- 
tute a  new  contract  for  the  old  one.  If  he  should  say,  '*  I  will 
pay  you  in  three  years,"  or  '•  when  I  am  able,"  he  will,  in  sul>- 
stance,  decline  to  pay  when  the  plaintiff  requests  it. 

If  a  new  promise  be  made  to  pay  or  perform  a  contract  made 
under  age,  upon  a  contingency  or  a  condition,  no  action  will 
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lie  until  the  happening  of  the  contingenqr  or  the  performance 
of  the  condition  y  for  the  old  contract  wiU  not  until  that  time 
have  been  confirmed,  and  the  new  agreement  is  distinct  from  it; 
and  of  that,  in  the  case  supposed,  there  will  then  have  been  no 
breach.  When  the  contingency  has  happened,  or  the  condi- 
tion is  fulfilled,  the  new  contract  becomes  absolute,  the  original 
contract  is  ratified,  and  the  plaintiff  may  declare  upon  it,  or 
upon  the  new  agreement.  If  he  declare  upon  the  original  con- 
tract, and  in&ncy  be  pleaded,  he  may  reply  a  confirmation,  and 
npon  proper  evidence  he  will  be  entitled  to  recover.  Or  he 
may  declare  upon  the  new  promise,  and  set  it  forth  with  the 
necessary  averments;  and  upon  sufScient  proof  vrill  be  entitled 
to  recover  in  that  case. 

In  the  case  of  Whiiney  v.  Dutch,  14  Mass.  457  [7  Am.  Dec. 
229],  an  infant  made  a  promissory  note,  and  when  he  became 
of  age,  being  applied  to  for  payment,  acknowledged  that  it  was 
due,  and  promised  that  on  his  return  to  E.,  where  he  resided, 
he  would  endeavor  to  procure  the  money  and  send  it  to  the 
plaintifls.  It  was  held  that  this  was  competent  evidence  of  a 
ratification.  The  action  was  upon  the  note.  The  defendant 
pleaded  infancy,  and  the  plaintiff  replied  a  confirmation  of  the 
original  promise.  Parker,  C.  J.,  said:  "  The  terms  of  ratifica- 
tion need  not  be  such  as  to  import  a  direct  promise  to  pay. 
All  that  is  necessary  is  that  he  expressly  agrees  to  ratify  his 
contract,  not  by  doubtful  act,  such  as  payment  of  a  part  of  the 
money  due,  or  the  interest,  but  by  words,  oral  or  in  writing, 
which  import  a  recognition  and  a  confirmation  of  his  promise." 
In  the  case  of  Ecerson  v.  CarperUer,  17  Wend.  419,  it  was  held 
that  if  a  promise  by  an  infant  to  pay  his  note  be  conditional, 
performance  or  the  happening  of  the  condition  must  be  shown 
to  sustain  an  action.  In  Thompson  v.  Lay^  4  Pick.  48  [IG  Am. 
Dec.  825],  Parker,  C.  J.,  states  the  law  thus:  "A  ratification 
may  be  absolute  or  conditional.  If  it  be  the  latter,  the  terms 
of  the  condition  must  have  happened  or  been  complied  with 
before  an  action  can  be  sustained.  I  ratify  and  confirm  my 
promise,  provided  I  receive  a  certain  legacy,  or  if  I  succeed  to 
a  certain  estate,  or  if  I  recover  a  certain  sum  of  money,  or  if  I 
draw  a  prize  in  a  certain  lottery,  would  make  a  conditional 
promise  or  ratification  sufficient  to  make  the  defendant  liable 
on  a  contract  made  when  a  minor,  when  the  events  happen,  but 
not  before." 

In  the  case  before  us,  the  defendant,  on  being  asked  by  the 
plaintiff  to  pay,  said  that  at  the  end  of  six  weeks  he  would  come 
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and  work  for  him,  at  a  dollar  a  day,  or  else  he  would  pay  him 
the  money.  This  was  a  qualified  promise  to  pay,  depending  on 
a  contingency.  For  the  period  of  six  weeks  the  defendant 
reserved  to  himself  the  right  to  pay  in  labor,  at  a  dollar  a  day. 
During  that  time  it  was  contingent  whether  his  promise  to  pay 
the  money  would  become  binding,  and  until  the  expiration  of 
that  period  it  was  uncertain  whether  the  original  contract 
would  be  confirmed,  or  the  altematiye  promise  would  be  per- 
formed. Until  the  end  of  six  weeks  no  action  could  be  brought, 
either  upon  the  old  or  the  new  contract;  but  after  the  six  weeks 
had  elapsed,  after  the  right  reserved  by  the  defendant  to  pay 
in  labor  had  ceased,  the  new  promise  to  pay  in  money  became 
absolute,  and  the  old  contract  was  absolutely  confirmed,  and 
the  defendant  was  then  liable  to  be  sued  upon  either  contract. 
It  does  not  appear  whether  the  action  was  brought  before  or 
after  the  expiration  of  the  six  weeks.  We  take  it  for  granted, 
however,  that  it  was  brought  after  that  time. 

The  effect  of  the  new  promise,  after  it  became  absolute,  being 
to  ratify  and  confirm  the  note,  and  to  give  it  the  same  validity  as 
if  the  promisor  had  been  of  legal  capacity  to  make  the  note  at 
the  time  of  its  date,  it  was  from  that  time  at  least  a  good  nego- 
tiable note,  transferable  according  to  its  terms,  and  the  action 
nay  well  be  brought  in  the  name  of  the  indorsee:  Beed  v.  Baichr 
elder ^  1  Met.  659.  If  an  action  had  been  brought  upon  the  new 
promise,  it  must  have  been  in  the  name  of  Barker,  because  that 
contract  is  not  negotiable. 

We  see  no  objection  to  the  competency  of  Barker  as  a  wit- 
ness. Having  indorsed  the  note  "  without  recourse,"  he  was 
not  responsible  in  any  way  to  the  plaintiff,  and  stands  as  if  he 
had  been  released  by  him:  Cowlea  y.  Harts,  3  Conn.  516;  Howe 
T.  Thompson,  11  Me.  152;  Watson  t.  McLaren,  19  Wend.  668. 

Judgment  on  the  verdict. 


Pbomise  to  Pat  Ckrtaim  Sum  of  Monkt  on  Given  Bat,  with  privilege  o 
diacharging  the  debt  in  some  other  commodity,  becomes  an  abeolate  promia 
to  pay  money  if  the  other  commodity  is  not  paid  on  that  day:  Baker  v.  Todd 
66  Am.  Dec.  775,  and  cases  cited  in  the  note. 

pRoinsB  BT  Maker  afteb  Majobity  to  Pat  Pbomissort  Note  Made  in 
Intanct  removes  the  bar  to  recovery:  See  TibbeU  v.  Cferrish,  ante,  p.  307,  and 
iiote>citing  prior  cases.  Declarations  of  intention  to  pay  made  to  a  third  person 
are  not  sufBcient,  but  otherwise  if  made  to  an  undiscloeed  agent:  HoU  v. 
UnderhiU,  32  Am.  Dec.  380;  S.  C,  34  Id.  148,  and  cases  cited  in  notes,  as  to 
what  amounts  to  a  ratification  of  an  infant's  contract.  The  principal  case  is 
died  in  Fetrtno  v.  Wiaeman,  40  Ind.  152,  to  the  point  that  all  contracts  of  an 
infant,  not  in  themselves  iUegal,  being  capable  of  ratification  by  him  wbe* 
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an  adult,  are  Toidable  only;  and  tha  dlstinotion  that  thoae  axe  Yoidable  whlbh 
may  be  for  hie  benefit  whfle  thoee  that  oonld  do  him  no  good  are  Toid  is 
obeolete. 

Iktkbist  to  DnQUAUFT  WiTNi8B»  Katubb  OF:  See  Cfoehnm  S  E$M 
▼.  Chamingham,  00  Am.  Deo.  186,  and  note  citing  prior  oaaee;  Matien  t* 
Varma^B  Eq^t$^  Id.  114»  and  note.  Maker  of  a  note  may  be  a  oompetent 
witnflM  if  releaaed  from  liability  thereon:  Bcmk  ▼•  Fcrdyte^  49  Id.  56L 


Lapd  V.  Baeeb  akb  Tbubteb. 

[96  Nsw  Hampshzbb*  Td.] 

Pbomibsobt  Kotb  in  Fobm,  "I  Pkomiss  to  Pat,"  etc.,  and  aigned  by  two 

persons,  is  a  joint  and  several  note.'^ 
Osrx  or  Two  or  More  Joikt  or  Joint  and  Siyxral  Debtors  can  not' 

BB  Cbaboxd  as  a  trustee  unless  the  others  are  joined  with  him  in  the 

prooeo^  as  a  general  rule. 
QvB  OT  Two  OR  Mors  Joint  or  Joxnt  and  Seyxbal  Dxbtobs  mat  bi 

Charged  as  trustee  on  a  trustee  process  against  him  severally  when  it 

appears  that  he  will  not  remain  liable  to  pay  the  debt  or  any  part  of  it 

a  second  time. 
Onx  of  MiiinnM  of  Promissort  Notb  mat  be  Charqxd  as  Trustee,  on 

process  against  him  separately,  when  one  of  the  plaintifis  is  the  other 

maker  and  signed  as  surety. 

Foreign  attachment.  Qoxdon  was  Bought  to  be  charged  aa 
trustee  of  Baker,  the  defendant,  by  Ladd  and  Galley,  the  plaint- 
iffs. Gk)rdon  made  a  promissory  note  to  Baker  in  connection 
with  the  plaintiff  Ladd,  who  signed  as  surety,  although  it  did 
not  so  appear  upon  the  note.  The  case  is  otherwise  sufficiently 
stated  in  the  opinion. 

W.  C.  Thompson,  for  the  plaintiflk 
Leverett,  for  the  trustee. 

By  Court,  Woods,  J.  Gordon,  the  trustee,  is  sought  to  be 
cl^ged  for  the  amount  of  a  promissory  note.  It  was  in  form 
as  follows,  namely:  ''I  promise  to  pay  David  B.  Baker,"  etc., 
and  was  signed  by  Gordon,  and  by  Jesse  Ladd,  one  of  the 
plaintiffs.  The  note  then  was  a  joint  and  seyeral  promissory 
note.  It  was  the  note  of  both  and  of  each  of  the  subscribers, 
as  to  its  legal  obligation  between  the  parties  to  it:  March  t. 
Ward,  Peak.  N.  P.  C.  130;  Ilemmenwdy  v.  Stone,  7  Mass.  58  [5 
Am.  Dec.  27];  Humphreys  v.  Guillow,  13  N.  H.  385  [38  Am.  Dec. 
499].  An  action  might  be  maintained  upon  the  note  in  favor  of 
Baker,  the  payee,  against  Gordon  alone,  or  against  Gordon  and 
Ladd  jointly,  at  his  election.    Can  Gordon  be  charged  for  the 
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note  as  troBtee  hj  a  creditor  of  Baker,  without  joining  his  oo» 
promisor  in  the  action?  That  is  the  question  arising  upon  this 
case.  In  Six  t.  EUiot^  1  Id.  184,  the  only  question  was 
whether  Elliot  could  be  adjudged  the  trustee  of  Noyes,  the 
principal  debtor,  he  being  indebted  jointly  and  sererally  with 
one  Sawyer  to  said  Noyes,  and  being  idone  sued  as  trustee.  On 
behalf  of  the  trustee,  it  was  objected  that  Sawyer  should  have 
been  joined  in  the  process.  It  was  then  said  by  the  court  that 
"it  has  often  been  decided  in  this  state  that  where  there  are 
several  joint  debtors  they  must  all  be  joined  in  the  process.'* 
And  the  trustee  was  discharged.  In  Hudaon  t.  Bunt,  5  Id.  688, 
it  was  decided  that,  as  a  general  rule,  one  of  two  joint  debtors 
can  not  be  charged  as  a  trustee  unless  the  other  debtor  is  joined 
with  him  in  the  process.  No  authorities  are  cited  in  support  of 
the  rule  thus  stated.  It  seems  to  have  been  understood  as  the 
settled  law  in  this  state.  The  debt  on  account  of  which  the 
trustee  was  attempted  to  be  charged  in  that  case  was  not  in  &ct 
a  joint  and  several  debt,  but  a  joint  debt  only,  for  which  he  was 
jointly  liable  with  another  debtor. 

Jeioett  V.  Bacon,  6  Mass.  60,  was  Mre/aciaa  against  the  trustee 
to  charge  him  for  the  amount  of  two  joint  and  several  notes  of 
hand,  signed  by  the  trustee  and  one  Bichardson,  who  signed  as 
his  surety,  each  note  being  for  a  certain  quantity  of  hay,  and 
payable  to  Maxwell  at  different  periods  specified  therein.  Dur- 
ing the  pendency  of  the  original  action,  Bichardson  paid  and 
satisfied  the  note  which  first  fell  due,  at  its  maturity.  Upon 
that  ground,  it  was  insisted  that  the  contract  was  determined, 
both  as  to  the  trustee  and  as  to  Bichardson.  The  court  say: 
"  This  argument  appears  to  have  weight;  Bichardson,  not  a 
party  or  privy  to  the  suit,  can  not  be  affected  by  any  judgment 
that  can  be  given.  As  a  several  as  well  as  a  joint  promisor,  he 
might  legally  discharge  the  contract  at  his  pleasure,  without  or 
even  against  the  assent  of  the  defendant.  And  if  he  discharged 
it  when  liable  to  be  called  upon  to  fulfill  it,  he  is  entitled  to  an 
indemnity  against  the  defendant,  for  whom  he  was  a  surety. 
The  law,  therefore,  will  not  require  the  defendant  to  pay  the 
value  of  the  merchandise  to  a  creditor  of  the  promisee,  and  at 
the  same  time  leave  him  liable  to  indemnify  his  surety  for  satis* 
tying  the  promisor.  When,  therefore,  a  debtor  holds  a  joint 
conl3»ct  against  two  or  more,  and  his  creditor  would  avail  him- 
self of  the  benefit  of  this  contract,  under  this  special  attach- 
ment, he  must  summon  all  the  parties  liable  by  law  to  dis* 
charge  it.*' 
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In  Atkins  t.  PrescoU,  10  N.  H.  120,  the  doctrine  of  the  cases 
of  Bix  T.  lUioi  and  Hudson  t.  Hunt^  supra,  is  restated,  namely: 
**  One  of  two  joint  debtors  can  not  be  charged  as  a  trustee  in  a 
suit  where  the  other  debtor  is  not  joined."  The  point  raised 
And  decided  in  that  case  was,  that  where  a  person  is  summoned 
in  his  indiTidual  capacity,  and  it  appears  that  he  is  liable  to  the 
principal  only  as  a  member  of  a  firm,  he  is  not  chargeable  in 
the  process  of  foreign  attachment.  From  the  authorities  cited, 
it  would  seem  that  the  same  role  is  applicable  in  the  case  of  a 
joint  and  several  contract  as  in  the  case  of  a  joint  contract.  The 
protection  to  be  furnished  in  either  case  to  the  trustee  is  the 
same.  There  is  the  same  necessity  for  the  application  of  the 
rule  in  the  one  case  as  in  the  other.  The  foundation  and  the 
decisions  establishing  the  rule  is  the  liability  of  the  joint  or 
joint  and  several  promisor  who  is  summoned  as  trustee,  to  pay 
the  joint  debt  or  some  portion  of  it  a  second  time. 

Ordinarily,  the  debtor  who  is  not  made  a  party  to  the  action 
has  a  rights  and  may  pay  and  dischaige  the  contract  at  its  ma- 
turity, and  gain  a  right  to  a  contribution  against  the  party  sued. 
In  the  case  of  JeweU  ▼.  Bacon,  supra,  it  was  held  that  he  might 
make  the  payment  and  discharge  the  contract  during  the  pend* 
•ency  of  the  suit,  without,  and  even  against,  the  will  of  the  trus- 
tee. If  such  be  the  law,  and  the  trustee  in  such  a  case  was 
holden  to  be  chargeable,  it  is  clear  that  he  might  be  greatly 
prejudiced  by  reason  of  his  liability  to  pay  the  debt  a  second 
time,  under  the  trustee  process.  It  is  this  risk  of  prejudice  and 
injury  to  the  trustee  that  has  led  to  the  adoption  of  the  rule 
already  stated.  While  the  statute  is  intended  to  furnish  to 
<!reditors  the  means  of  satisfying  their  debts  by  the  attachment 
of  the  funds  of  debtors  in  the  hands  of  trustees,  it  is  not  designed 
to  give  the  trustee  process  the  effect  of  working  injustice  and 
prejudice  to  the  trustee.  The  law  does  not  i];itend  changing  his 
rights  and  duties  to  his  detriment,  but  only,  without  injury  to 
him,  to  apply  the  funds  of  the  principal  debtor  found  in  his 
hands  to  the  fair  discharge  of  the  creditor's  claim.  This  statute 
is  properly  to  be  so  construed  and  administered  as  to  accomplish 
its  just  purposes  and  none  other. 

A  trustee,  therefore,  who  is  summoned,  and  who  comes  into 
court  and  makes  a  full  disclosure  of  the  facts  in  the  case,  will 
not  be  held  chargeable,  unless  in  a  case  and  under  circumstances 
effectually  protecting  him  against  all  danger  of  further  legal 
liability  for  the  payment  of  the  debt,  or  the  discharge  of  the 
duty  for  which  he  may  be  held  liable.     Such  are  clearly  the 
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gTonnds,  reaaann,  and  views  upon  whioh  the  well-aetiled  rule  in 
regard  to  the  liabilify  of  joint  and  joint  and  fiereral  debtors  has 
been  arriyed  at. 

If  the  same  reasons  are  found  to  exist  in  the  present  case  upon 
which  the  decisions  already  made  and  referred  to  are  seen  to 
rest,  then  the  trustee,  although  he  may  be  justly  indebted  to 
the  principal  debtor,  and  even  liable  to  pay  the  entire  debt  to 
him,  must  be  discharged.  But  if  those  reasons  do  not  exist  in 
this  case,  then  a  different  rule  may  be  applied,  and  a  different 
result  may  be  arriyed  at,  and  the  trustee,  having  funds  in  V% 
hands  belonging  to  the  principal  debtor,  may  be  charged  there- 
for. For  when  the  reasons  no  longer  exist  upon  which  a  rule 
of  law  rests,  the  rule  itself  ceases  to  exist. 

Gordon,  the  trustee,  is  the  principal  signer  of  the  note  for 
which  the  plaintiff  claims  to  charge  him  in  this  suit,  and  it 
is  his  duty  to  pay  the  whole  debt  and  save  Ladd,  the  other 
signer,  harmless,  and  if  he  can  be  held  to  pay  it  to  Ladd  and 
Galley,  without  the  risk  of  further  liability,  we  entertain  no 
doubt  that  he  should  be  charged. 

Ladd,  who  signed  the  note  with  the  trustee,  and  as  his  surety, 
is  one  of  the  plaintiffs,  and  with  the  other  plaintiff  seeks  to 
charge  Gordon,  as  the  trustee  of  Baker,  the  principal  debtor, 
with  the  amount  of  the  note.  Ladd,  then,  knows  the  state  of 
the  claim  and  the  condition  of  the  parties  to  the  action.  He 
is  himself  a  parly,  and  as  such  chargeable  with  that  knowledge. 
And  we  think  it  can  not  be  doubted  that  if,  while  prosecuting 
this  suit,  Ladd  should  pay  the  debt  to  Baker,  and  at  the  same 
time  should  proceed  and  charge  the  trustee  in  the  present  ao* 
tion,  he  would  be  wholly  remediless  as  against  Gordon  for  such 
payment.  It  could  not  be  regarded  as  a  payment  at  the  request 
and  for  the  benefit  of  Gordon,  by  his  surety.  It  would  be  a 
payment  by  him  in  his  own  wrong.  If  he  could  be  permitted 
to  pay  the  debt  to  Baker  and  seek  his  redress  against  the  trustee 
for  such  payment,  and  at  the  same  timt^  be  allowed  to  charge 
the  trustee  with  the  payment  of  the  note  to  himself  and  bis  co- 
plaintiff  in  this  process,  the  law  would  be  chargeable  with 
affording  its  aid  to  enable  the  party,  with  a  full  knowledge  of 
the  wrong,  and  by  his  own  acts,  to  cast  upon  the  trustee  the 
burden  of  paying  the  note  twice.  But  there  is  no  principle  of 
law  more  firmly  established  than  that  which  forbids  a  party  to 
take  advantage  of  his  own  wrong.  And  we  think  it  entirely  clear 
that  such  a  payment  could  not  create  a  liability  on  the  part  of 
the  principal  in  the  note  to  refund  the  money  so  paid  to  the 
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surety  matiTig  the  payment.  And  if  the  trustee  be  charged  in 
this  case,  and  shall  pay  the  amount  of  the  judgment,  he  will 
be  wholly  discharged  from  his  liability  to  Baker,  the  principal 
defendant,  without  incurring  the  risk  of  any  liability  to  Ladd, 
the  other  co-signer  of  the  note,  by  reason  of  any  act  of  his,  or 
any  payment  which  he  may  make  upon  the  note  to  any  one. 
The  reason,  then,  upon  which  the  general  rule  of  law  before 
stated  would  seem  to  rest  fails  in  this  case  altogether. 

Ujton  the  whole,  we  are  all  clearly  of  opinion  that  the  trustee  is 
chargeable,  and  that  this  result  should  be  certified  to  the  court 
of  common  pleas. 

Trustee  chargeable. 

Note  Sitbscribed  by  Two,  but  Rsadiho  "  I  Pbomiss  to  Pat,*'  eto., 
is  their  joint  and  several  note:  Ilemmaiway  ▼.  SUm€t  5  Am.  Deo.  27. 
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Dbcisioks  or  Pbobatb  Judqb,  Bioulablt  Madb,  or  Mattibs  witbdi 
HIS  Jurisdiction,  are  conclusive,  unless  an  appeal  is  interposed. 

Pboceedixgs  or  Pbobats  CJoubt  must  bb  Rsoulab,  and  upon  Mattebs 
WITHIN  ITS  Jubisdiction,  or  they  will  not  be  conolnsive. 

License  bt  Pbobatb  Coubt  to  Administratob  to  Sill  Rbal  Estatb 
need  not  fix  the  sam  of  money  to  be  raised  at  the  sale,  if,  although  the 
property  is  more  than  sufficient  to  pay  the  demands,  it  is  so  situated 
that  a  part  of  it  can  not  be  sold  without  injury  to  the  persons  interested 
therein,  under  the  New  Hampshire  statute;  notwithstanding  another  pro- 
yision  of  the  same  statute  that  the  probate  judge,  in  a  license  to  sell  the 
decedent's  real  estate,  shall  fix  the  sum  of  money  to  be  raised  at  the  sale. 

DirrEBCNT  Sections  of  Same  Act  must,  it  Possiblb,  be  so  Constbukd 
as  to  be  cousiHtent  with  each  other. 

BumciENCY  OF  Evidence  of  Debt  to  Wabbant  Issuance  of  License  to 
sell  decedent's  realty  is  a  matter  within  the  jurisdiction  and  discretion 
of  the  probate  jadge,  the  petition  being  in  due  form,  and  regular  and 
legal  notice  having  been  given  to  the  heirs  and  all  ooncemed;  and  his 
decision  thereupon  can  not  be  inquired  into  collaterally. 

All  Claims  must  be  Liquidated  bt  Either  Confession  or  Judgment 
before  they  can  be  recovered  by  suit  on  a  probate  bond  of  an  adminia- 
trator  or  executor. 

Covenants  Made  by  Administbatob  with  Pubchasers  of  Decedent's 
Pbopbbtt  are  personal,  and  do  not  subject  to  liability  sureties  on  his 
bond. 

Bubbtt  on  Administrator's  Bond  is  not  Inoomfetent  as  Witness  for 
Administrator  because  of  a  breach  of  a  covenant  in  the  administrator's 
deed  of  the  decedent's  realty. 
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Wbtt  of  entry.  The  demandant  claimed  under  a  deed  from 
the  administratrix  of  Susannah  Fogg.  He  introduced,  among 
other  evidence,  a  petition  for  a  license  to  sell  real  estate,  dated 
in  1860,  and  stating  thai  the  personalty  of  the  decedent  was  not 
sufficient  to  pay  the  decedent's  debts.  The  license  of  the  pro- 
bate judge  was  also  introduced,  which  read  as  follows:  **  Upon 
ATTs^mining  the  f oiegoing  petition  and  order  of  notice  thereon,  it 
appears  that  said  order  has  been  complied  with,  and  that  the 
beta  allied  in  said  petition  are  true.  It  is  therefore  decreed 
that  the  prayer  of  said  petition  be  granted,  and  that  the  said 
petitioner  have  license  to  sell  the  whole  of  the  real  estate  of  the 
said  deceased  in  said  petition  described.''  The  application  of 
the  administratrix  for  the  allowance  of  her  private  claim,  filed 
in  1851,  amounting  to  more  than  the  value  of  the  decedent's 
personalty,  and  the  report  of  referees  appointed  to  adjudicate 
the  claim,  reciting  that  the  claim  was  contested  by  Bobert  Har- 
ris, an  heir  of  the  estate,  and  allowing  the  claim  in  full,  were  in- 
troduced, as  was  also  a  decree  of  the  probate  judge  accepting 
the  report  at  a  court  held  at  Plymouth  that  should  by  law  have 
been  held  that  day  at  Bristol.  There  was  also  parol  evidence 
showing  that  the  deceased  was  indebted  to  the  administratrjjc  in 
the  amount  claimed.  During  the  trial  a  surety  upon  the  admin- 
istration bond  was  allowed  to  testify  against  the  objection  of 
the  defendant.  In  the  administratrix's  deed  of  the  land  in 
question,  the  administratrix  covenanted  for  her  capacity  to 
convey,  the  regularity  of  her  proceedings,  and  for  warranty. 
Verdict  for  the  demandant,  and  motion  by  the  defendant  to  set 
it  aside,  and  for  a  new  trial.  The  case  is  otherwise  sufficiently 
stated  in  the  opinion. 

W,  0,  Thompson^  Burrows^  and  BeUaw8^  for  the  demandant. 

Sargent  and  E.  A.  Hibbard^  for  the  defendant. 

By  Courts  Eastman,  J.    It  is  contended  on  the  part  of  the  de* 
fendant  that  the  nonsuit  moved  for  upon  the  trial  should  hanv 
been  granted;  and  for  the  reason  that  the  license  which  was 
granted  by  the  probate  court,  and  which  laid  the  foundation  of 
the  plaintiff's  title,  was  illegally  issued. 

But  such  is  not  the  conclusion  to  which  we  have  arrived.  The 
decisions  of  a  judge  of  probate,  regularly  made,  of  matters 
within  his  jurisdiction,  are,  unless  an  appeal  is  interposed,  con- 
clusive against  all  the  world:  Bryant  v.  Allen,  6  N.  H.  116,  and 
numerous    authorities  there  cited.      This  doctrine  has  been 
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freqnentlj  xeoognized  in  this  court,  wheneyer  the  question  has 
arisen. 

The  proceedings  of  the  probate  court,  however,  must  be  reg^ 
ular  and  upon  matters  within  the  jurisdiction  of  the  judge  to 
determine,  otherwise  thej  will  not  be  condusive.  Thus  it  has 
been  held  that  upon  an  application  by  the  administrator  of  an 
intestate  estate  for  license  to  sell  real  estate  for  the  payment  of 
debts,  there  must  be  an  order  of  notice;  and  if  such  license  is 
granted  without  notice  to  the  heirs,  a  sale  under  it  will  pass  no 
title  to  theyendee,  the  statute  being  explicit  that  notice  shall  be 
giyen  before  such  license  can  be  granted:  Drench  y.  Soyt,  6  N. 
H.  870  [25  Am.  Dec.  464]. 

It  is  said  that  the  license  in  this  case  was  not  regularly  issued, 
and  for  two  reasons:  1.  Because  it  did  not  fix  the  sum  of  money 
to  be  raised  by  the  sale;  and  2.  Because  there  was  no  legal  eyi- 
dence  of  any  debt  su£Scient  to  warrant  it. 

The  section  of  the  statute  upon  which  the  first  position  is 
founded  is  as  follows:  "  The  judge  in  such  license  shall  fix  the 
sum  of  money  to  be  raised  by  such  sale,  and  may,  when  he  shall 
judge  it  expedient,  specify  ttie  tracts  or  i>arcels  to  be  sold: "  B. 
S.,  c.  164,  sec.  6. 

It  would  seem,  perhaps,  upon  the  first  reading  of  this  section, 
that  this  license  was  defectiye,  inasmuch  as  it  does  not  state  the 
amount  for  which  the  sale  is  to  be  made;  and  were  this  the  only 
section  in  regard  to  the  subject,  the  position  would  probably  be 
correct.  But  this  petition  and  license  are  not  founded  upon 
that  section  of  the  statute,  but  upon  the  third  section  of  the 
same  chapter,  which  is  as  follows:  "  If  the  real  estate  is  so  sit- 
uated that  a  part  thereof  can  not  be  sold  without  injuiy  to  the 
persons  interested  therein,  license  may  on  application  be  granted 
to  sell  the  whole  of  such  estate,  though  it  may  be  more  than 
sufficient  for  the  payment  of  said  demands." 

This  petition  sets  forth  that  the  property  is  more  than  suffi- 
cient to  pay  the  demands,  but  that  it  is  so  situated  that  a  part 
of  it  can  not  be  sold  without  injuiy  to  the  persons  interested 
therein;  and  the  decree  is,  that  the  petitioner  haye  license  to 
seU  the  whole,  according  to  the  prayer  of  the  petition.  The 
petition  and  decree  are  thus  both  according  to  the  third  sec- 
tion; and  to  fix  the  sum  to  be  raised  by  such  a  license  would 
seem  to  be  a  contradiction  in  terms,  if  not  indeed  a  prohibition, 
of  the  sale  itself.    It  would  at  best  be  entirely  superfluous. 

We  think  the  fifth  section  must  haye  been  intended  to  refer 
to  licenses  generally,  where  it  becomes  necessary  to  sell  a  part 
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of  the  loal  estate  of  the  deceased  to  pay  his  debts.  In  saoh 
licenses  there  is  good  reason  wh/  the  sum  should  be  fixed;  oth- 
erwise the  administrator  might  proceed  to  sell  beyond  what  was 
necessary.  Accordingly  it  was  held  in  Adams  t.  Morrison,  4 
N.  H.  166  [17  Am.  Dec.  406]»  that  if  an  administrator,  having 
license  to  raise  a  partictJar  snm  by  the  sale  of  land,  sells  an 
entire  tract  for  a  sum  exceeding  that  which  he  is  authorized  to 
raise,  the  sale  will  be  Toid. 

Different  sections  of  the  same  act  must,  if  possible,  be  so 
construed  as  to  be  consistent  with  each  other;  and  to  require 
the  sum  to  be  fixed  in  a  license  of  this  kind  would  be  to  make 
the  fifth  section  inconsistent  with  the  third. 

The  second  objection  to  the  decree,  that  there  was  no  legal 
evidence  of  any  debt  sufficient  to  warrant  it,  is  also  untenable. 
It  being  shown  that  the  petition  was  in  due  form,  and  that  reg- 
ular and  legal  notice  of  it  was  given  to  the  heirs  and  all  con- 
cerned, it  was  a  matter  within  the  jurisdiction  and  discretion  of 
the  judge  of  probate  to  say  whether,  upon  the  evidence  fur- 
nished him,  he  would  grant  the  license  or  not;  and  the  exercise 
of  his  judgment  upon  that  question  can  not  be  inquired  into 
in  this  collateral  way.  His  decision  was  open  to  appeal,  and 
its  correctness  could  have  been  tested  in  this  court,  and  the 
decree  affirmed  or  disaffirmed,  as  the  right  should  appear. 

Or  it  was  in  the  power  of  the  heirs  to  have  prevented  the 
license  by  complying  with  the  provisions  of  section  4,  chapter 
164,  revised  statutes.  That  section  provides  that  ''no  such 
license  shall  be  granted  if  the  heirs  or  devisees  vnll  give  to  the 
judge  a  bond,  with  sufficient  sureties,  for  the  payment  of  such 
just  demands  and  to  indemnify  the  administrator  therefrom." 

The  case  of  Eeath  v.  Wells,  6  Pick.  140  [16  Am.  Dec.  883], 
cited  by  the  defendant,  is  easily  to  be  distinguished  from  the 
one  before  us.  There  the  license  was  granted  to  sell  to  pay 
debts  barred  by  the  statute  as  to  administrators;  the  suit  against 
the  administrator  had  not  been  seasonably  commenced,  and  the 
court  said  that  it  was  a  matter  where  the  probate  court  had  no 
cognizance;  that  it  was  not  a  case  for  deliberation  or  decision 
by  the  probate  court,  and  was  not  within  their  jurisdiction. 
In  this  case  there  are  no  such  obstacles.  But  the  doctrine  even 
of  that  case  would  seem  to  be  in  conflict  vidth  Eodgdon  v.  While, 
11  N.  H.  209,  and  we  do  not  intend  to  say  that,  according  to 
our  practice,  there  should  not  have  been  an  appeal. 

It  VTill  be  perceived  that,  according  to  the  view  which  we 
have  taken  of  this  question,  it  becomes  immaterial  whether  tb^ 
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proceedings  to  esiabliBh  the  private  claim  were  legal  or  not,  as 
its  existence  or  non-existence  would  not  affect  the  validity 
of  the  license.  We  have  not,  therefore,  considered  the  mat* 
ter. 

The  other  question  raised  by  the  case  relates  to  the  compe> 
tencj  of  the  witness,  he  being  a  surety  on  the  bond  of  the  ad- 
ministratriz. 

If  this  witness  was  incompetent,  it  was  by  reason  of  some 
breach  in  the  covenant  of  the  deed,  and  of  his  liability  to  make 
good  that  covenant.  Nothing  appears  upon  the  case  from 
which  we  can  say  that  the  covenant  has  been  broken;  but  we 
may  consider  the  question  as  though  it  had  been. 

Before  a  suit  could  be  maintained  upon  the  bond,  an  action 
would  have  to  be  brought  and  judgment  obtained  against  the 
administratrix  for  some  failure  to  administer  the  estate  accord- 
ing to  law,  as  in  general  all  claims  must  be  liquidated,  either 
by  confession  or  judgment,  before  they  can  be  recovered  by 
suit  on  a  probate  bond:  Rogen  v.  Wendell  [cited  in  Jadge  of 
Probate  v.  BriggSy  6  N.  H.  69].  The  interest  of  a  surety*  there- 
fore, upon  such  a  bond,  until  there  be  a  suit  for  some  default^ 
which  may  lead  to  the  prosecution  of  the  bond,  must  be  very 
remote. 

In  Carter  v.  Pearce,  1  T.  B.  163,  it  was  held  that  a  surety  on 
an  administrator's  bond  was  a  competent  witness  for  the  admin- 
istrator to  prove  a  tender  in  a  suit  brought  against  the  adminis- 
trator  for  a  debt  due  by  the  intestate,  and  upon  the  ground  that 
it  was  a  bare  possibility  that  an  action  might  be  brought  upon 
the  bond.  In  that  case  there  could  be  no  doubt  of  the  eventual 
liability  of  the  surety,  in  case  the  administrator  should  become 
ehargeable  with  the  debt,  and  should  fail  to  cancel  it.  And 
apon  that  decision  the  surety  here  would  be  competent,  even 
ihould  the  court  hold  that  a  breach  of  the  covenant  in  the 
leed  was  a  matter  for  which  the  sureties  on  the  bond  would  be 
iable. 

But  we  do  not  so  regard  the  law.  The  bond  of  an  adminis* 
trator  covers  the  rights  of  creditors  and  heirs  of  the  estate,  but 
it  does  not  go  to  the  extent  of  the  contracts  and  covenants  which 
the  administrator  may  make  with  the  purchasers  of  the  prop- 
erty belonging  to  the  estate.  Such  covenants  are  personal;  and 
such  was  the  covenant  in  this  deed.  It  was  not  a  liability 
which  the  sureties  upon  the  bond  could  be  required  to  make 
good.    The  witness  was  therefore  competent. 

Judgment  on  the  verdict. 
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BZBOOTOBS  AND  ADMOIXantATOBS  OAIT   WOT   BlND  BrATB  BT  OoVENAHTi 

made  upon  lale  of  decadent's  property,  Imt  may  bind  thflnaeWee  penonallyx 
Worthif  Y.  Johmmm^  52  Am.  Dea  399,  and  caaea  cited  in  the  note. 

Salk  bt  Authositt  ov  Pbobatb  Ooubt  aftib  its  JuBumonoH  bab 
AiTAOHXD  can  not  be  collaterally  attacked;  Cotr  t.  DtwU^  62  Am.  Dec  190» 
«nd  oaaee  cited  in  the  note. 

JuDGif EsiT  ctr  Pbobatb  Coubt  oab  hot  bb  Qobrioiibd  Odllatsballt  oa 
acconnt  of  any  error  or  defect  in  its  See  Lymck  t.  Baxter,  51  Am.  Dec  785^ 
and  caaea  dted  in  the  note:  MeDadew,  Bw^  BO  Id.  4ffl, 

Sobxtt's  Liabiutt  om  BzBomoB'k  ob  ADMnmxBATOB'ii  Bohbx  See  aota 
to  CommanweaUh  t.  Shtb,  51  Am.  Dec  519  et  aeq.;  Thompmn  t.  BamiurmHi, 
50  Id.  130. 

Intbbbbt  of  Withbbs  IX  Bamna  ov  Sura  as  DnquAUViOAnov:  See  Bd^ 
triff  T.  Shaw,  ante,  p.  849,  and  caaea  oited  in  the  note.  A  aorety  upon  a  eoat 
bond  may  be  a  wltneaa  for  a  party  to  a  anit  npon  the  filing  of  *  new  and  anfll- 
eient  bond:  ffa^  t.  2W(tfe,  46  Am.  Dec  309. 

JuBisDionoN  OF  Pbobatb  Ooubt  to  Obdbb  a  Salb  of  Rxaiat  dependa  oa 
A  petition  and  aoooont:  Bloom  t.  Bwrdiek,  87  Am.  Dec  299^  and  caaea  dted 
In  note 

DXFTXBBHT'SBOnOBB  OF  SaMB  StATOTFB  ABB  TO  BB  OOBWBU BU  ToonCHBBS 

Stout  T.  Beye$t  43  Am.  Dec  466.    So  of  atatatea  in  pari  materia:  NM  t. 
JTeea^  51  Id.  747;  Dugaaw.  OiMayt.  43  Id.  806.  and  note dting prior 


0A8ES 

IN  THX 


COURT  OF  CHANCERY 


ov 


NEW  JBBSBT. 


Htjitt  t;.  Field. 

CKBumm  Hathto  No  Sncmo  Lmr  oo  tfa*  debtor^  tamwity 
hM  no  right  to  interfere  with  any  diepoeitioa  hie  debtor  may  eee  fit  to 
make  of  it. 

ATTACwnro  Gbsdiiob  Hib  Such  Lmr  upon  Qoodb  Attaohkd  m  o  oonrt  of 
equity  will  reoogniae  in  order  to  inveetigate  whether  a  oooTeyance  wao 
fraadnlent^  or  a  oonfeeaion  of  jadgment  not  made  in  good  &ith»  wliero 
raoh  conyeyanoe  or  oonfeeaion  affected  the  property  attached. 

Bill  sr  ATTAOOEmio  Cbxditob  to  havb  Conybtanob  and  Covwmmiia  ov 
JUDOMXMT  8xT  AsiDX  at  frandalent  may  be -joined  in  by  other  oreditora 
of  the  defendant  who  oontribnte  to  the  ezpeneea  of  the  toit,  and  moat 
ahow  for  what  the  attachment  was  iasnod,  that  it  waa  oxeonted,  and 
upon  what  property,  and  the  defendant  in  attachment  moat  be  made  a 
par^  to  the  aoit. 

Bill  for  injunction,  and  to  haye  a  conyeyance  and  oonfeasion 
of  judgment  set  aside.  The  injunotion  was  granted  by  the 
lower  ooorty  and  a  motion  made  to  disaolye  it.  The  faots  ap» 
pear  from  the  opinion. 

Hox9ey  and  WhUehead^  for  the  motion. 

Barkalew,  for  the  complainants. 

By  Court,  Willuicbon,  Chancellor.  One  Samuel  Schoonmaker 
iras  cimTing  on  a  mercantile  business  at  Paterson,  in  Passaio 
county.  Prior  to  the  twenty-seventh  day  of  January  last  past, 
he  cony^ed  all  the  goods  and  merchandise  in  his  store  to  the  de- 
fendants, Slawson,  Barret  &  Co.,  a  firm  doing  business  in  New 
Toxic.    He  also  confessed  a  judgment  to  the  said  firm  in  th* 
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Passaic  pleas  for  the  sum  of  one  thoasand  three  hundred  and 
eiztj-eight  dollars  and  sixteen  cents.  Prior  in  point  of  time  to 
this  conyeyance  and  judgment,  the  said  Schoonmaker  had  con- 
fessed in  the  same  court  a  judgment  in  favor  of  others  of  the 
defendants,  Field,  Merritt  &  Co.,  of  the  city  of  New  York,  for 
the  sum  of  three  thousand  seven  hundred  and  ihirty-seven  dol- 
lars and  thiriy-fiye  cents.  The  goods  were  delivered  under  the 
conveyance  mentioned,  and  executions  were  issued  upon  the 
judgments,  levies  made,  and  the  property  advertised  for  sale  by 
the  sheriff. 

On  the  twenty-seventh  day  of  Januaiy  last,  the  complainants 
caused  a  writ  of  attachment  to  be  issued  out  of  the  circuit  court 
of  the  county  of  Passaic,  against  Schoonmaker,  as  an  abscond- 
ing debtor. 

The  complainants  have  filed  this  bill,  alleging  the  conveyance 
of  the  goods  and  the  judgments  confessed  to  be  fraudulent,  alkd 
praying  an  injunction  against  the  sheriff  and  the  rest  of  the  de- 
fendants, restraining  them  from  selling  or  otherwise  disposing 
of  the  goods,  and  that  the  conveyance  and  judgments  confessed 
to  the  defendants  may  be  decreed  null  and  void  for  fraud. 

It  is  well  settled  that  a  general  creditor  having  no  specific 
lien  on  the  debtor's  property  has  no  right  to  interfere  with  any 
disposition  his  debtor  may  see  fit  to  make  of  it:  Edgar  v.  Olev- 
enger,  2  Oreen  Ch.  258,  464;  S.  0.,  1  Id.  258,  and  note  to  the 
case. 

But  the  complainant  in  this  case  insists  that  he  has,  by  virtue 
of  his  attachment,  such  a  lien  as  a  court  of  equity  will  recog- 
nize, in  order  to  give  him  a  standing  in  the  court,  to  question 
the  disposition  of  the  debtor's  property. 

By  the  attachment  act,  the  sheriff  is  commanded  to  attach  the 
rights  and  credits,  moneys  and  effects,  goods  and  chattels,  lands 
and  tenements,  of  such  debtor,  wheresoever  they  may  be  found, 
and  it  is  declared  that  the  writ  shall  bind  the  properly  and 
estate  of  the  defendant  so  attached  from  the  time  of  executing 
the  same. 

The  act  declares  that  the  personal  property  attached  shall  re- 
main in  the  safe  keeping  and  care  of  the  officer,  in  order  to  an- 
swer and  abide  the  judgment  of  the  court,  unless  the  garnishee 
shall  give  bond  for  its  forthcoming.  It  provides  that  where  the 
garnishee  denies  having  any  property  of  the  debtor  in  his  pos- 
session, or  of  his  being  indebted  to  him,  the  plaintiff  in  attach- 
ment may,  under  certain  circumstances,  institute  a  suit  at  law 
against  tlie  garnishee,  which  shall  be  continued  by  the  court 
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until  the  action  against  the  defendant  in  attachment  shall  be 
adjudicated  upon  and  determined. 

The  act  in  these  and  in  yarious  other  ways  has  given  eyery 
facility  to  the  plaintiff  in  attachment  to  reach  and  secure  the 
debtor's  property,  both  real  and  personal.  And  to  the  auditors 
appointed  by  the  court,  from  which  the  attachment  may  have 
issued,  eztcaordinaiy  powers  are  given  to  examine  the  wife  of 
the  defendant,  and  other  persons,  under  oath,  touching  all  mat- 
ters relating  to  the  trade,  dealings,  moneys,  debts,  effects, 
rights,  credits,  lands,  tenements,  property,  and  estate  of  the 
defendant,  and  his  secret  grants,  or  fraudulent  transfer  or  con- 
veyance of  the  same.  And  they  may  issue  their  warrant  to  the 
sheriff,  or  any  constable  of  the  county,  commanding  them  to 
break  open  any  house,  chamber,  room,  shop,  door,  trunk, 
chest,  or  other  place  or  thing,  where  they  shall  have  reason  to 
believe  any  property  is  deposited  or  secreted.  And  finally,  it 
is  enacted,  that  tliis  act  shall  be  construed  in  all  courts  of  judi- 
cature in  the  most  liberal  manner  for  the  detection  of  fraud,  the 
advancement  of  justice,  and  the  benefit  of  creditors. 

Where  the  legislature  has  done  everything  in  its  power  tow- 
ards enabling  the  attaching  creditor  to  reach  the  debtor's 
property,  in  whosesoever  hands  it  may  be,  and  has  enjoined  it 
upon  all  the  courts  of  the  state  to  given  the  most  liberal  con- 
struction to  the  act,  for  the  purpose  of  ferreting  out  fraud — to 
advance  justice  and  benefit  the  creditors — ^is  it  a  sufficient  rea- 
son, when  this  court  is  appealed  to,  to  exercise  its  powers,  in 
preventing  the  whole  of  the  debtor's  estate,  real  and  personal, 
from  being  swept  beyond  the  reach  of  the  attachment  by  a 
fraudulent  conveyance  or  judgment,  to  refuse  its  aid,  and  de- 
clare itself  powerless,  upon  the  ground  that  the  plaintiff  in 
attachment  has  no  specific  lien  upon  the  property?  By  virtue 
of  his  attachment,  the  creditor  attaches  all  the  rights  and 
credits  by  the  express  provisions  of  the  act.  What  better  lien 
does  a  judgment  and  execution  creditor  obtain?  In  fact,  he 
gets  none  at  all;  for  he  can  not,  by  virtue  of  his  execution, 
levy  upon  or  sell  them. 

In  the  case  of  Melville  v.  Brown^  1  Harr.  (N.  J.)  364,  James 
Hoy,  who  had  taken  out  an  attachment  against  Brown,  moved 
the  supreme  court  for  a  feigned  issue  to  try  the  bona  fdes  of  a 
judgment  confessed  to  Melville.  The  supreme  court  denied  the 
motion,  upon  the  ground  that  if  the  applicant  had  gone  into  a 
court  of  chancery,  the  court  would  not  have  entertained  hia 
bill,  because  he  was  no  more  than  a  creditor  at  large.    The 
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learned  chief  justice  cites  the  leading  American  and  Wnglish 
cases  for  the  general  principle  that  a  creditor  at  large  can  not 
interfere  with  the  disposition  of  his  debtor's  property.  Two 
reasons  are  given  why  a  court  of  equity  would  not  interfere  on 
behalf  of  an  attaching  creditor.  First,  the  reason  given  by 
Ohancellor  Kent,  in  Wiggins  t.  Amifirong,  2  Johns.  Ch.  144, 
that  to  permit  such  an  interference  might  lead  to  an  unneces- 
sary, fruitless,  and  oppressive  interruption  of  the  rights  of  the 
parties.  And  this  remark  is  made  in  view  of  the  fact  that  upon 
investigation  it  may  turn  out  that  there  is  no  debt  due  from 
the  defendant  to  Qxe  plaintiff,  and  if  so,  the  litigation  would 
have  been  altogether  fruitless,  whether  the  judgment  questioned 
was  fraudulent  or  not. 

But  while  such  a  reason  may  be  good  as  respects  a  mere 
creditor  at  large,  may  it  not  be  answered,  that  in  reference  to 
an  attaching  creditor,  the  act  itself  justifies,  and  almost  com- 
mands, this  interference?  Does  not  the  act  put  him,  by  virtaa 
of  his  attachment,  upon  a  very  different  footing  from  that  of  a 
mere  creditor  at  large?  And  reviewing  the  object  and  policy  of 
the  act  throughout,  is  it  not  obligatory  upon  courts  of  law  and 
equity  to  construe  the  provisions  of  the  act  liberally,  although 
it  may  occasion  some  delay,  inconvenience,  and  expense  to 
parties  ?  The  same  inconvenience  and  oppression  here  suggested 
necessarily  follow  upon  the  execution  of  some  of  the  provisions 
of  the  act.  The  auditors  may  bring  suits  for  sums  under  one 
hundred  dollars.  Suppose  tiiej  should  sue  and  recover  the 
money,  and  after  all  it  should  turn  out  that  the  defendant  in 
attachment  did  not  owe  the  plaintiff  or  anybody  else  anything; 
or  suppose,  after  putting  these  alleged  creditors  of  the  defend- 
ant in  attachment  to  the  inconvenience  and  expense  of  a  suit^ 
it  should  turn  out  they  were  not  creditors,  how  much  expense, 
inconvenience,  and  oppression  would  be  incurred  and  suffered 
to  no  purpose?  The  sheriff,  under  the  direction  of  the  audi- 
tors, may  break  open  houses,  trunks,  and  chests;  or  may  de» 
mand  of  individuals  having  property  in  their  possession  sup-^ 
posed  to  be  the  defendant's  to  deliver  it  up  to  his  custody,  or 
to  give  bonds  for  its  forthcoming  when  required;  or  he  may,, 
under  certain  circumstances,  summon  a  jury  to  try  the  right  to- 
the  property.  If  it  should  turn  out  in  the  end  that  the  defend- 
ant in  attachment  owes  nothing,  there  would  be  very  great, 
hardships,  and  in  many  instances  very  oppressive,  and  yet  they 
must  be  endured,  because  the  legislature  have  thought  proper 
to  impose  them  as  burdens  in  order  to  promote  the  administra* 


Hay,  1862.]  Huin*  v.  Field.  869 

iion  of  JQBtioe.  Snxolj,  in  yiew  of  all  these  procdedingfi,  reoOg- 
nized  and  prescribed  by  the  act,  it  can  not  be  said  that  the 
creditor,  or  creditors,  who  are  pursuing  their  rights  under  and: 
by  virtue  of  a  writ  of  attachment,  armed  at  eveiy  point  with 
instruments  and  power  to  reach  the  debtor's  property,  or  sup- 
posed properly,  whether  secured  by  bars  and  bolts,  or  covered 
up  in  the  hands  of  others  under  fictitious  claims,  have  no  more 
right  in  a  court  of  chancery  to  question  the  disposition  of  such' 
property  than  one  whom  the  law  has  as  yet  provided  with  no 

[  process  to  follow  and  impound  it. 

I  But  is  not  this  idea  of  oppression  very  much  imaginary  f  As 
far  as  the  debtor  is  concerned,  all  his  rights  over  the  properly 
are  already  interfered  with  and  interrupted.  The  attachment 
has  taken  from  him  the  custody  and  control  of  the  property. 
But  it  may  be  in  the  hands  of  another  who  claims  it  under 
a  judgment  confessed,  or  under  a  mortgage  given  to  him  by  the 
defendant  in  attachment.  The  attaching  creditor,  whom  the 
law  has  permitted  to  take  out  a  writ  to  impound  the  property 
until  a  court  of  law  can  ascertain  judicially  whether  or  not  he  is 
a  creditor,  files  his  bill,  charging  the  judgment  or  mortgage  to 
be  fraudulent.  If  by  his  answer  the  court  sees  he  has  a  clear 
consdenoe,  his  disposition  of  the  property  will  not  be  interfered 
with.  But  if,  out  of  his  own  mouth,  he  is  convicted  of  fraud, 
what  oppression  is  it  for  this  court  to  control  his  actions  over 
the  property,  until  the  court  at  law-^here  the  legal  proceedings 
have  been  instituted  shall  have  judicially  determined  whether 
there  are  any,  and  if  so,  who  are  the  creditors  entitled  to  inves- 
tigate the  fraud? 

By  the  provision  of  the  act  already  referred  to,  where  the 
plaintiff  in  attachment  sues  the  garnishee,  and  holds  him  to 
bail,  the  court  continues  the  suit  until  the  action  against  the 
defendant  in  attachment  shall  be  adjudicated  upon  and  deter* 
mined. 

But  it  is  said  again  that  the  plaintiff  has  no  lien  upon  the 
defendant's  goods;  and  the  case  of  Melville  v.  Broum,  1  Harr.  (N. 
J.)  864,  is  referred  to  as  authority.  The  court  do  there  say 
that  the  plaintiff  has  no  lien  upon  the  goods — that  they  are  not 
in  his  custody  or  subject  to  his  control — that  he  never  had  pos- 
session of  them,  and  could  not  therefore  acquire  a  lien  upon 
them,  such  as  an  attorney  has  upon  deeds  and  papers  for  his 
costs;  a  factor  upon  goods  consigned  to  him,  for  his  claims  as 
factor;  a  common  carrier  upon  the  goods  he  has  carried,  for  his 
wages;  or  an  innkeeper  upon  the  horse  of  his  guest,  for  the 
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amount  of  his  bill.  This  is  true;  nor  has  a  judgment  and  execu- 
tion creditor  any  such  lien»  nor  any  possession  or  control  of  the 
property  leyied  upon.  The  court  says:  ''Goods,  when  properly 
attached y  are  strictly  in  the  custody  of  the  law."  And  so  they  are 
when  levied  ui>on  by  virtue  of  an  execution.  The  plaintiff  has 
no  more  control  over  them  in  the  one  case  than  in  the  other. 
And  this  court  will  interfere  if  any  such  control  is  attempted  to 
be  exercised;  Edgar  v.  Clevenger^  1  Green  Ch.  263.  The  courtin 
Mdvilley.  Brawn,  supra^BSkj:  liens  are  of  two  kinds:  1.  Such  as  a 
party  acquires  by  his  own  act;  or  2.  Such  as  the  law  creates;  as 
in  cose  of  judgment  and  execution.  But  why  not  add  **  attach- 
ment'' also,  for  by  the  very  terms  of  the  act  the  attachment 
binds  the  property  and  estate  of  the  defendant  attached  from 
the  time  of  executing  the  same.  What  is  this  but  creating  a 
lien  upon  the  property  for  such  debts,  if  any,  as  may  be  found 
duo  by  the  judgment  of  the  court  to  the  plaintiff  in  attachment, 
and  ether  applying  creditors. 

By  the  act  respecting  executions,  statutes  of  New  Jersey, 
B.  S.  977,  sec.  8,  the  same  word  "  bind  *'  is  used  as  in  the  attach- 
ment act. 

I  do  not  feel  myself  at  liberty  to  draw  a  distinction  between 
the  nature  of  a  lien  by  virtue  of  an  execution,  and  that  of  a  Uen 
by  virtue  of  an  attachment;  nor  should  I  consider  I  was  giving 
to  the  act  a  liberal  construction  for  the  detection  r/f  fraud,  if 
upon  BO  nice  a  question  I  should  refuse  to  a  complainant  the 
aid  of  this  court  in  investigating  the  bona  Jides  of  an  alleged 
jEraudulent  judgment  or  conveyance. 

Upon  the  argument,  the  case  of  Quackenbush  v.  Van  Blarcom 
was  referred  to,  which  was  a  case,  upon  this  point,  in  every 
respect  like  the  one  before  the  court.  It  is  not  reported. 
The  chancellor's  opinion  was  mislaid  and  not  published,  but  I 
have  examined  the  papers  on  record.  Chancellor  Pennington 
sustained  the  bill.  I  have  seen  the  brief  of  counsel  who  argued 
that  case.  This  point  was  discussed,  and  the  case  of  Melville  v. 
Brown  was  relied  upon.  I  am  likewise  informed  that  Chan- 
cellor Halsted  sustained  a  like  bill.  Had  the  opinions  of  the 
chancellors  been  published,  I  should  have  felt  satisfied  to  have 
acquiesced  in  their  views,  without  giving  my  own  at  length. 

But  this  bill  is  informal  and  deficient  in  several  particulars, 
and  can  not  be  sustained. 

The  bill  ought  to  have  been  framed  for  the  benefit  of  the  com- 
plainant, and  such  others  of  the  creditors  of  the  defendant  as 
should  come  in  and  seek  relief  by  and  contribute  to  the  ex* 
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peiiaeB  of  Uie  suit  The  bill  does  not  allege  for  what  amoimt 
the  attachment  was  issued^  nor  that  it  was  ever  exeonted,  nor 
what  property  was  attached,  whether  real  or  personal,  nor 
whether  any  property  at  all  was  attached.  It  would  seem 
mther  from  the  bill  that  the  goods  and  chattels  which  were  sub- 
ject to  execution  were  not  attached  for  that  reason.  There 
certainly  is  no  allegation  in  the  bill  that  the  property  claimed 
1^  these  judgment  creditors  was  attached.  As  to  the  books  of 
account,  which  the  bill  alleges  were  fraudulently  conyeyed  to 
some  of  the  defendants,  it  is  stated  that  the  sheriff,  on  levying 
the  said  writ  of  attachment  upon  the  books,  it  was  ascertained 
the  defendant,  the  day  before  he  absconded,  had  assigned  them 
to  some  of  the  defendants,  but  whether  the  sheriff  found  the 
books  and  attached  them  is  not  stated. 

The  defendant  in  attachment  is  not  made  a  party  to  the  suit. 
There  can  be  no  decree  without  him.  The  bill  is  therefore  also 
defective  for  the  want  of  the  necessaiy  parties. 

For  the  reasons  stated,  let  the  injunction  be  dissolved,  with 
costs. 

Ldeh  or  Attachkemt:  See  note  to  Jatkaon  v.  Bamtaif^  15  Am.  Dea  263; 
FeUyjilact  v.  Dvich,  23  Id.  688;  Carter  v.  Champion,  21  Id.  696;  Thonu  v. 
Southard,  26  Id.  467.  See  also  exteiiBive  note  to  FranJcUn  Bank  y.  Ba^hddet^ 
80  Id.  601,  note  606. 

Thx  principal  casb  18  CITED  to  the  point  that  an  attaching  creditor  has 
•Dch  a  lien  upon  the  goods  attached  as  will  give  him  a  standing  in  a  oonrt  of 
equity,  in  WiOkuM  ▼.  Midienor,  3  Stock.  520;  OakUyy.  Pond,  I  MoOart.  180; 
BfAeri  v.  Hodge;  ICE.  Green,  302;  Curry  ▼.  OlatB,  10  Id.  106. 
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[1  Stocktoh.  82.] 

Bill  fob  Discoykry  will  bs  Granted  More  Headilt,  and  with  lees  nice 
application  of  technical  rules,  than  a  bill  for  an  injunction  to  stay  proceed- 
ings at  law,  or  to  interfere  with  such  proceedings  in  any  wajr. 

Bill  for  Discovery  Need  kot  State  that  the  discovery  is  abeolntely 
necessary;  it  is  sufficient  to  state  that  it  is  materiaL 

Aysrment  of  Materiality  and  Nec£.ssity  of  Discovery. — ^Bill  for  dis- 
covery which  does  not  distinctly  aver  that  the  discovery  is  material  and 
that  the  facts  can  not  be  otherwise  proved,  but  which  asks  the  defendant 
to  discover  whether  he  had  knowledge  of  a  prior  unrecorded  deed,  and 
states  that  the  party  from  whom  the  deed  was  procured  lives  out  of  the 
state,  and  that  there  were  no  witnesses  thereto,  and  thart  the  defendant 
has  at  all  times  refused  to  give  any  information  in  relation  thereto,  suffi- 
ciently shows  the  materiality  of  the  testimony,  and  that  it  can  not  be 
pcocored  from  any  other  source. 
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BfKEi  CuaaoAL  Miscaki  of  a  liiigle  figare  the  court  wtH  permit  to  be  oor- 
rected  inaituUer  npoo  miggeetioii,  auleee  the  opposite  partj  haa  been  Dia- 
led by  it. 

Bona  Fidb  PuBOHAaKB  iob  Valvx  is  Entitlkd  to  hats  bis  Titlb  Pbo- 
TSCTKD  by  a  oourt  of  eqaity,  and  will  not  be  compelled  to  diaoover  any* 
thing  whioh  will  inTalidate  lua  title;  bat  where  he  ii  charged  with  frand^ 
a  court  of  equity  will  compel  him  to  diacloae  the  facte  alleged  aa  fraud. 

he  n  Pbopkr  OfiJicr  iob  Bill  ov  Disootkbt  to  aMMitain,  in  a  caee  where 
the  defendant's  title  can  only  prevail  upon  the  ground  of  hit  being  a  6ona 
/de  purehaeer  without  notice  of  the  plainttfiTs  title,  whether  he  bad  such 
notioe,  and  to  call  upon  him  to  disolnee  all  the  cironmatanoea  whioh  may 
go  to  probe  his  oonadence  upon  that  point. 

Iv  CouBT  IK  Whioh  Aotion  is  Bbouoht  oak  Cohpui  Diboovxbt,  a  court 
of  equity  will  not  interfere. 

Thb  Right  to  Call  Dsfsmdaitt  ab  Witnbbb  at  Tbial  doea  not  prevent 
the  plaintiff  from  maintaining  a  bill  of  discovery  agsinet  him  before  the 
triaL  He  may  need  the  facta  discovered  at  the  trisl«  or  he  may  bring 
the  bill  before  the  suit  baa  been  commenced,  to  enable  him  to  frame  hie 
dedaration. 

That  Bill  or  Di8cx>vbbt  Sikks  Disootbbt  fbom  DinocDAirT  who  is  a 
mere  witness,  an^l  has  no  interest  in  the  suit,  is,  as  a  geoeral  rule,  a  good 
objection  to  it. 

Bill  fob  DiacoviRT  Mkbklt  mat  bs  MAnrTAnriD  against  a  oocpoiaticii 
and  its  officers. 

Bills  fob  DiaoovBBT  abb  Fatobbd  ik  Equitt,  and  will  be  sustained  in  all 
cases  where  some  well-founded  objection  does  not  exist  against  the  exer- 
cise of  the  jurisdiction. 

Box  for  discovery  to  aid  prooeedings  at  law.  The  bill  statea 
that  Sarah  Milward,  the  wife  of  John  Milward,  was  the  owner 
of  certain  land,  and  that  in  September,  1814,  for  the  consider- 
ation of  one  hundred  dollars,  the  said  John  and  Sarah  Milward 
granted  said  land  to  Joseph  Ashmore,  but  the  acknowledgment 
of  Sarah  did  not  state  that  she  had  been  examined  separate  and 
apart  from  her  said  husband.  Joseph  Ashmore  went  into  pos- 
session under  this  deed,  and  so  remained  until  June,  1816,  when 
for  a  valuable  consideration  he  sold  it  to  James  Ashmore,  the 
brother  of  the  defendant.  James,  at  this  time  being  about  to 
leave  the  state,  put  his  brother,  the  defendant,  into  possession, 
with  the  understanding  that  he  was  to  cultivate  it  and  support 
his  aged  father.  Defendant  maintained  possession  under  this 
agreement  until  the  death  of  his  father,  in  1846.  James  Ash- 
more, in  December,  1845,  for  two  hundred  dollars,  conveyed  to 
plaintiff  the  premises  in  dispute,  and  this  deed  of  conveyance 
was  duly  acknowledged  and  recorded.  Plaintiff  at  this  time 
had  no  knowledge  of  the  defect  in  the  Milward  deed,  but  after- 
wards discovering  it,  he  procured  a  deed  from  Mrs.  Milward, 
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on  ihe  twenty-fourth  day  of  June,  1847,  for  the  consideration 
of  one  dollar.  This  deed  was  not  recorded  until  April,  1848. 
The  bill  further  recites  that  defendant  had  knowledge  of  this 
deed,  but  finding  it  not  recorded,  he  procured  a  deed  from  Mnu 
Milward,  dated  September  20, 1847,  purporting  a  oonsideratioii 
of  one  hundred  and  seyenty  dollars,  which  deed  was  recorded 
the  next  day.    The  remaining  facts  appear  from  the  opinion. 

Beadey^  for  the  plaintiff. 

DayUm^  for  the  defendant. 

By  Court,  Willukson,  Chancellor.  This  is  a  bill  for  discor- 
eiy  only.  The  complainant  asks  the  discoTeiy  in  aid  of  his 
prosecution  of  a  suit  at  law,  instituted  by  him  against  the  de* 
fendant  in  the  supreme  court,  an^  for  the  purpose  of  using  the 
disclosure  upon  the  trial  of  the  said  suit.  No  interference  with 
that  suit  is  asked,  nor  is  relief  prayed  for.  The  principles  ap» 
plicable  to  a  bill  for  discoveiy  only  are  in  some  respects  differ- 
ent from  those  which  goyem  the  court  where  the  bill  prays  for 
an  injunction  to  stay  proceedings  at  law  or  in  any  way  to  inter- 
fere with  such  proceedings  until  the  bill  is  answered;  or  where^ 
in  addition  to  the  discoTeiy,  relief  is  prayed  for.  In  the  case 
of  a  bill  for  mere  discoTcry,  if  it  appears  reasonable  that  the 
complainant  should  be  entitled  to  the  disclosure,  and  no  prin- 
ciples of  law  or  equity  are  violated  in  enforcing  it,  as  the  com- 
plainant must  pay  the  costs  of  the  suit,  whatever  may  be  the 
defendant's  answer,  the  court  will  not  be  as  nice  in  the  applica^ 
tion  of  technical  rules  as  where  an  injunction  or  relief  is  asked 
for:  Seymour  y.  Seynwur,  4  Johns.  Ch.  409;  Bishop  of  London 
y.  lytche,  1  Bro.  0.  0.  96. 

For  instance,  in  a  bill  for  discovery  only,  « it  is  not  necessaiy 
to  aver  that  the  discovery  is  absolutely  necessary  or  indispensa- 
ble to  the  defense.  It  will  be  sufficient  to  state  and  show  that 
it  is  material  evidence.  Thus,  for  example,  it  is  not  necessaiy 
to  allege  in  the  bill  that  the  plaintiff  has  no  other  witness  or 
evidence  to  establish  at  law  the  facts  of  which  the  discovery  is 
sought;  for  be  is  entitled  to  it,  if  it  be  merely  cumulative  evi- 
dence of  material  facts.  It  would  be  otherwise  if  the  bill  should 
not  only  ask  discovery,  but  should  ask  relief  in  equity:"  Story's 
Eq.  PI.,  sec.  824. 

An  objection  was  made  to  this  bill,  because  it  does  not  suffi- 
ciently aver  that  the  complainant  can  not  make  proof  of  the 
facts  of  which  discovery  is  sought  without  the  aid  of  this  court. 

If  the  interference  of  this  court  was  asked  with  the  suit  al 
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law,  then  perhaps  the  bill  or  aflSdaTit  ought  to  have  stated 
the  belief  of  the  complainant  that  the  answer  would  furnish  dis- 
covery material  for  the  defense,  and  that  the  complainant  had  no 
means  of  obtaining  the  facts  without  such  discoTeiy:  Seymour 
T.  Seymour^  supra.  But  no  interference  is  asked  for;  and  be- 
sides, though  there  is  no  direct  ayerment  that  the  disclosure  is 
material  and  requisite,  the  case  made  by  the  bill,  and  which  the 
demurrer  admits,  shows  manifestly  the  materiality  and  impor- 
tance of  the  facts  of  which  discovery  is  asked.  As  regards  the 
most  important  fact,  and  the  one  which  it  is  the  principal  object 
of  the  bill  to  reach,  to  wit,  whether,  at  the  time  the  defendant 
obtained  the  deed  from  Mrs.  Milward  he  had  knowledge  of  the 
plaintiff's  deed  from  her  of  the  twenty-fourth  of  June,  1847, 
that  is  a  matter  so  peculiarly  within  the  exclusive  knowledge  of 
the  defendant  that  it  might  almost  be  considered  as  superfluous 
to  aver,  even  if  formality  required  it,  that  the  plaintiff  had  not 
the  means  of  obtaining  the  fact  without  such  discovery. 

The  bill  alleges  that  the  deed  from  Sarah  Milward  to  the 
defendant,  and  which  he  sets  up  to  defeat  the  plaintiff's  title, 
was  privately  and  secretly  executed,  and  that  the  defendant  has 
at  all  times  refused  to  all  persons  to  give  any  information  in 
relation  thereto— that  Sarah  Milward  resides  out  of  the  state, 
and  that  the  complainant  can  not  discover  whether  she  is  aware 
that  the  defendant,  at  the  time  when  she  made  the  deed  to  him, 
had  knowledge  or  information  of  the  deed  to  the  complainant; 
and  that  the  complainant  has  been  unable  to  discover  who  were 
present  at  the  execution  of  the  deed. 

With  regard  to  all  the  other  facts  and  circumstances  of  which 
Jie  defendant  is  called  upon  to  make  disclosure,  they  all  relate 
u>  and  bear  upon  the  material  question — ^whether  or  not  the  de- 
fendant was  a  banajide  purchaser  without  notice. 

I  think  the  bill  sufficiently  shows  the  materiality  of  the  facts 
to  the  plaintiff's  case  at  law,  and  also  that  he  cannot  safely  rely 
upon  any  testimony  from  other  sources  to  supply  the  evidence. 

It  is  again  objected  that  the  complainant  does  not  show  his 
action  at  law  was  commenced  subsequent  to  the  time  when  his 
title  accrued.  It  is  true  this  is  not  very  explicitly  stated,  but 
it  is  evident  the  counsel  who  drew  it  supposed  that  it  so  appeared 
by  the  bill.  There  is  certainly  a  confusion  as  to  dates,  arising 
from  want  of  care.  The  bill  states  the  complainant  commenced 
his  action  of  ejectment,  and  such  proceedings  were  had  therein 
that  in  the  July  term  of  the  supreme  court,  in  the  year  last  afore- 
said, the  said  Thomas  Ashmore  appeared,  etc.    The  year  **  last 
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aforesaid  "  in  the  bill  is  the  year  1848,  and  yet  it  ia  stated  that 
the  cause  was  noticed  for  trial  in  September,  1847.  There  is  cer- 
tainly a  mistake  as  to  dates. 

But  the  complainant,  after  setting  forth  the  manner  in  which 
his  title  accrued,  states  that  having  then  become  entitled  to  the 
said  premises,  he  went  to  take  possession,  and  the  defendant 
refusing  to  deliver  the  possession,  he  commenced  his  suit.  The 
whole  statement  of  the  case  by  the  bill  shows,  I  think,  clearly 
that  the  suit  was  commenced  after  the  plaintiff's  title  accrued, 
but  before  he  had  his  deed  recorded.  A  mei^  clerical  mistake 
of  a  single  figure  the  court  would  permit  to  be  corrected  insianler 
upon  the  suggestion,  unless  by  any  possibility  the  defendant  had 
been  misled  by  it. 

It  is  further  insisted  in  support  of  this  demiurer,  that  the  sub- 
ject-matter is  not  one  entitling  the  compLiinant  to  a  disclosure 
from  the  defendant;  that  a  defendant  can  not  be  compelled  to 
discover  his  own  title;  that  the  prayer  of  the  bill  is  not  simply 
a  discoveiy  as  to  whether  the  defendant  had  notice,  but  of  the 
consideration  the  defendant  gave  for  the  property,  and  of  other 
matters  attending  the  purchase. 

"  One  of  the  fundamental  rules  of  this  branch  of  equity  juris- 
prudence is,  that  the  plaintiff  is  entitled  only  to  a  discovery  of 
what  is  necessaiy  to  maintain  his  own  title,  as,  for  example,  of 
deeds  under  which  he  claims.  But  he  is  not  entitled  to  have  a 
discovery  of  the  title  of  the  other  party  from  whom  he  seeks  the 
discovery:"  Story's  Eq.  Jur.,  sec.  817. 

In  this  case,  the  bill  does  not  seek  a  discoveiy  of  the  defend- 
ant's title,  nor  of  the  defense  he  seeks  to  set  up  against  the 
plaintiff's  right  of  recovery.  But  the  complainant  alleges  that 
the  defendant  has  procured  a  title,  which  title  the  complainant 
sets  out  in  his  bills,  and  insists  that  such  title  ought  not  to  pre- 
vail against  his,  and  that  the  defendant  procured  his  title  with 
notice  of  the  complainant's  prior  title.  All  he  seeks  to  discover 
is,  whether  the  defendant  had  the  notice  at  the  time  of  his  pur- 
chase. 

A  bona  fide  purchaser  without  notice,  and  for  a  valuable  con- 
sideration, is  entitled  to  have  his  title  protected  by  this  court, 
nor  will  he  be  compelled  to  discover  anything  which  will  invali- 
date that  title.  But  when  the  defendant  is  charged  with  fraud, 
and  that  he  has  procured  a  title  fraudulently,  and  is  fraudu- 
lently setting  it  up  to  defeat  the  complainant,  it  is  the  peculiar 
jurisdiction  of  a  court  of  chanceiy  to  compel  such  a  f  raud-doei 
to  disclose  the  fact  alleged  as  a  fraud,  and  all  the  circumstanees 
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attending  the  act,  in  order  that  the  court  may  determine  whether 
those  circmnstanoes  establish  the  fraad  or  not. 

The  defendant  is  called  upon  by  this  bill  to  state  whether  he 
had  notice  of  the  complainant's  deed,  and  the  circumstancee 
under  which  he  procured  his  own  deed,  in  order  that  by  them 
it  may  be  determined  whether  he  is  a  bona  fide  purchaser  with- 
out notice.  The  disclosure  sought  is  as  to  the  notice,  and 
inquiry  is  made  as  to  the  consideration  he  paid,  and  of  other 
circumstances  only  as  they  affect  this  point.  They  all  bear 
upon  the  question  of  notice,  and  are  introduced  to  test  the  de- 
fendant's conscience  as  to  that  matter. 

It  seems  never  to  have  been  questioned  but  that  the  object 
which  is  sought  by  this  bill  is  a  proper  one  for  discovery. 

A  defendant  may  object  to  the  discoveiy  that  he  is  a  bona  fide 
purchaser  of  the  property  for  a  valuable  consideration,  without 
notice  of  the  plaintiff's  claim.  To  entitle  himself  to  this  pro- 
tection, he  must  not  only  be  a  bona  fide  purchaser,  and  without 
notice,  and  for  a  valuable  consideration,  but  he  must  have  paid 
the  purchase  money :  Story's  Eq.  Jur. ,  sec.  1502.  But  was  it  ever 
objected  that  he  could  not  be  compelled  to  disclose  whether  he 
was  a  bona  fide  purchaser  without  notice,  or  what  considera- 
tion he  gave,  or  the  circumstances  under  which  he  purchased? 

"If  a  defendant  has  in  conscience  a  right  equal  to  that 
claimed  by  a  person  filing  a  bill  against  him,  though  not  clothed 
with  a  perfect  legal  title,  this  circumstance  in  the  situation  of 
the  defendant  renders  it  improper  for  a  court  of  equity  to  com- 
pel him  to  make  any  discovery  which  may  hazard  his  title;  and 
if  the  matter  appears  clearly  on  the  face  of  the  bill,  a  demurrer 
will  hold.  The  most. obvious  case  is  that  of  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiff's  claim:" 
Mitford's  PI.  1G2. 

But  upon  the  case  made  by  this  bill,  has  this  defendant,  in 
conscience,  a  right  equal  to  tJiat  claimed  by  the  complainant? 
Is  it  not  most  unjust  that  a  title  acquired  in  the  manner  as  it  is 
alleged  the  defendant's  was  should  be  set  up  and  prevail?  The 
defendant  has  no  equity  whatever.  He  admits  by  his  demurrer 
the  fraud  he  has  practiced,  and  insists  that  the  court  should  aid 
him  in  taking  advantage  of  it,  by  extending  to  him  the  same 
protection  that  a  man  holding  an  honest  title  would  have  a 
right  to  claim. 

In  Jerrard  v.  Saunders,  2  Yes.  jan.  187,  the  bill  was  filed  for 
discovery  of  deeds  relating  to  the  plaintiff's  title,  and  to  re* 
■train  proceedings  in  ejectment.     The  bill  charged  constmotive 
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Dotace  of  a  settlement  in  the  party  under  whom  the  defendant 
claimed.  The  defendant  pleaded  purchase  for  valuable  consid- 
elation^  and  averred  that  J.  D.,  under  whom  he  claimed,  had 
not  to  his  knowledge  or  belief  any  notice  of  the  title  set  up  by 
the  plaintiff.  The  lord  chancellor  says  he  must  set  forth  the 
facts  charged  in  the  bill,  from  which  the  court  will  construe 
notice.  He  assumes  to  himself  the  proposition.  He  judges 
what  is  constructiTe  notice,  and  then  denies  that  to  his  knowl- 
edge and  belief  ^e  had  constructiye  notice.  The  bill  does  not 
impute  direct  notice  to  him.  He  must  let  the  court  judge  of  that 
The  plea  was  OTemiled.  The  case  is  further  reported  in  the 
same  book,  p.  454.  The  defendant  answered,  and  fully  and  in 
the  most  precise  terms  denied  all  the  circumstances  alleged, 
from  whidi  notice  might  be  inferred.  He  showed  he  was  a 
honajide  purchaser  without  notice,  and  then  the  chancellor 
said  that  against  such  a  purchaser  the  court  will  not  take  the 
least  step  imaginable,  and  no  advantage  the  law  gives  him  shall 
be  taken  from  him.  But  it  was  not  set  up  in  that  case  that  the 
subject-matter  of  which  discovery  was  sought  was  one  of  which 
the  defendant  could  not  be  called  upon  to  make  disclosure,  on 
the  ground  it  was  discovering  his  own  title. 

In  CUmdge  v.  Boare,  14  Ves.  59,  Lord  El  don  says:  "  It  is 
then  said  this  plea  (referring  to  the  plea  in  that  case)  should  be 
supported  by  an  answer.  Such  a  plea  does  not  require  the  sup- 
port of  an  answer  as  a  plea  of  purchase  for  valuable  considera- 
tion without  notice  does.  That  plea  requires  the  aid  of  an 
answer,  the  bill  insisting  upon  notice  and  charging  facts  to 
make  that  out.  The  defendant  must  answer,  either  admitting, 
denying,  or  qualifying  all  the  circumstances  upon  which  it  is 
contended  that  if  the  defendant  will  speak,  notice,  though 
denied,  will  appear." 

It  appears  to  me  very  clear  that  it  is  a  proper  object  for  a 
bill  of  discovery  to  ascertain,  in  a  case  where  the  defendant's 
title  can  only  prevail  upon  the  ground  of  his  being  a  bona  fide 
purchaser  without  notice  of  the  plaintiff's  title,  whether  he  had 
such  notice,  and  to  call  upon  him  to  disclose  all  the  circum- 
stances which  may  go  to  probe  his  conscience  upon  that  point. 

In  support  of  this  demurrer,  it  is  further  insisted  that  under 
the  act  of  the  legislature  of  this  state  of  March  1,  1849,  the 
plaintiff  can  call  upon  the  defendant  as  a  witness  upon  the  trial 
of  the  suit  in  ejectment,  and  that  therefore  this  bill  is  objec- 
tionable upon  two  grounds:  1.  That  this  court  is  called  upon 
to  assist  a  suit  in  another  court  competent  to  grant  the  relief 
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attending  the  act,  in  order  that  the  court  may  determine  whether 
those  ciroamstances  establish  the  fraad  or  not. 

The  defendant  is  called  upon  by  this  bill  to  state  whether  he 
had  notice  of  the  complainant's  deed,  and  the  circumstances 
under  which  he  procured  his  own  deed,  in  order  that  by  them 
it  may  be  determined  whether  he  is  a  bona  fide  purchaser  with- 
out notice.  The  disclosure  sought  is  as  to  the  notice,  and 
inquiry  is  made  as  to  the  consideration  he  paid,  and  of  other 
circumstances  only  as  they  affect  this  point.  They  all  bear 
upon  the  question  of  notice,  and  are  introduced  to  test  the  de- 
fendant's conscience  as  to  that  matter. 

It  seems  never  to  have  been  questioned  but  that  the  object 
which  is  sought  by  this  bill  is  a  proper  one  for  discoveiy. 

A  defendant  may  object  to  the  discovery  that  he  is  a  bona  fide 
purchaser  of  the  property  for  a  valuable  consideration,  without 
notice  of  the  plaintiff's  claim.  To  entitle  himself  to  this  pro- 
tection, he  must  not  only  be  a  bona  fide  purchaser,  and  without 
notice,  and  for  a  valuable  consideration^  but  he  must  have  paid 
the  purchase  money :  Story's  Eq.  Jur. ,  sec.  1502.  But  was  it  ever 
objected  that  he  could  not  be  compelled  to  disclose  whether  he 
was  a  bona  fide  purchaser  without  notice,  or  what  considera- 
tion he  gave,  or  the  circumstances  under  which  he  purchased? 

"If  a  defendant  has  in  conscience  a  right  equal  to  that 
daimed  by  a  person  filing  a  bill  against  him,  though  not  clothed 
with  a  perfect  l^gal  title,  this  circumstance  in  the  situation  of 
the  defendant  renders  it  improper  for  a  court  of  equity  to  com- 
pel him  to  make  any  discovery  which  may  hazard  his  title;  and 
if  the  matter  appears  clearly  on  the  face  of  the  bill,  a  demurrer 
will  hold.  The  most. obvious  case  is  that  of  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiff's  claim:" 
Mitford's  PI.  1G2. 

But  upon  the  case  made  by  this  bill,  has  this  defendant,  in 
conscience,  a  right  equal  to  that  claimed  by  the  complainant? 
Is  it  not  most  unjust  that  a  title  acquired  in  the  manner  as  it  is 
alleged  the  defendant's  was  should  be  set  up  and  prevail?  The 
defendant  has  no  equity  whatever.  He  admits  by  his  demurrer 
the  fraud  he  has  practiced,  and  insists  that  the  court  should  aid 
him  in  taking  advantage  of  it,  by  extending  to  him  the  same 
protection  that  a  man  holding  an  honest  title  would  have  a 
right  to  claim. 

In  Jerrard  v.  Saunders^  2  Yes.  jun.  187,  the  bill  was  filed  for 
discovery  of  deeds  relating  to  the  plaintiff's  title,  and  to  re* 
■train  proceedings  in  ejectment.    The  bill  charged  constmotivs 
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)  notice  of  a  settlement  in  the  party  under  whom  the  defendant 

claimed.  The  defendant  pleaded  purchase  for  valuable  consid- 
eration, and  averred  that  J.  D.,  under  whom  he  claimed,  had 
not  to  his  knowledge  or  belief  any  notice  of  the  title  set  up  by 
the  plaintiff.  The  lord  chancellor  says  he  must  set  forth  the 
facts  chaxged  in  the  bill,  from  which  the  court  will  construe 

'  notice.    He  assumes  to  himself  the  proposition.    He  judges 

what  is  constructive  notice,  and  then  denies  that  to  his  knowl- 

}  edge  and  belief  ^e  had  constructive  notice.    The  bill  does  not 

impute  direct  notice  to  him.  He  must  let  the  court  judge  of  that 
The  plea  was  oveiruled.  The  case  is  further  reported  in  the 
same  book,  p.  454.  The  defendant  answered,  and  fully  and  in 
the  most  precise  terms  denied  all  the  circumstances  alleged, 
from  which  notice  might  be  inferred.  He  showed  he  was  a 
bona  fide  purchaser  without  notice,  and  then  the  chancellor 
said  that  against  such  a  purchaser  the  court  will  not  take  the 
least  step  imaginable,  and  no  advantage  the  law  gives  him  shall 
be  taken  from  him.  But  it  was  not  set  up  in  that  case  that  the 
subject-matter  of  which  discovery  was  sought  was  one  of  which 
the  defendant  could  not  be  called  upon  to  make  disclosure,  on 
the  ground  it  was  discovering  his  own  title. 

In  Claridge  v.  Boare,  14  Yes.  69,  Lord  Eldon  says:  "  It  is 
then  said  this  plea  (referring  to  the  plea  in  that  case)  should  be 
supported  by  an  answer.  Such  a  plea  does  not  require  the  sup- 
port of  an  answer  as  a  plea  of  purchase  for  valuable  considera- 
tion without  notice  does.  That  plea  requires  the  aid  of  an 
answer,  the  bill  insisting  upon  notice  and  charging  facts  to 
make  that  out.  The  defendant  must  answer,  either  admitting, 
denying,  or  qualifying  all  the  circumstances  upon  which  it  is 
contended  that  if  the  defendant  will  speak,  notice,  though 
denied,  will  appear." 

It  appears  to  me  very  clear  that  it  is  a  proper  object  for  a 
bill  of  discovery  to  ascertain,  in  a  case  where  the  defendant's 
title  can  only  prevail  upon  the  ground  of  his  being  a  bona  fide 
purchaser  without  notice  of  the  plaintiff's  title,  whether  he  had 
such  notice,  and  to  call  upon  him  to  disclose  all  the  circum- 
stances which  may  go  to  probe  his  conscience  upon  that  point. 
In  support  of  this  demurrer,  it  is  further  insisted  that  under 
the  act  of  the  legislature  of  this  state  of  March  1,  1849,  the 
plaintiff  can  call  upon  the  defendant  as  a  witness  upon  the  trial 
of  the  suit  in  ejectment,  and  that  therefore  this  bill  is  objec- 
tionable upon  two  grounds:  1.  That  this  court  is  called  upon 
to  assist  a  suit  in  another  court  competent  to  grant  the  relief 
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here  sought;  2.  That  you  can  not  have  a  bill  of  discoTeiy  in 
aid  of  a  suit  pending  against  any  one  who  is  a  competent  wit- 
ness in  that  suit 

As  to  the  first  ground.  The  principle  is  correctly  laid  down 
in  Stoiy^s  Eq.  Jur.,  sec.  1495,  in  Cooper's  Eq.  PL,  o.  8,  p.  191, 
and  in  Mitford's  PL  52,  that  in  the  case  of  suits  merely  civil, 
in  a  court  of  ordinary  jurisdiction,  if  that  court  can  itself  compel 
the  discoyeiy  required,  a  court  of  equity  will  not  interfere.  The 
ca^es  referred  to  in  support  of  the  principle  are  those  of  Dun  y. 
CoaieSf  1  Atk.  288,  and  Anonymous,  2  Ves.  sen.  451,  which  were 
cases  where  the  plaintiffs  sought  a  discovery  in  aid  to  the  eccle- 
siastical jurisdiction,  and  in  which  cases  the  discovery  was 
denied  on  the  grounds  as  stated  by  the  lord  chancellor,  that 
"  the  coming  into  this  court  in  aid  of  the  ecclesiastical  jurisdic- 
tion is  always  denied  here,''  and  the  parfy  does  not  there  want 
it,  "  because  he  may  exhibit  articles  in  that  court,  and  have  an 
answer  on  oath,  which  is  the  constant  method  there.'' 

It  would  seem  that  in  the  ecclesiastical  courts  the  parly  could 
exhibit  articles  in  the  nature  of  a  bill  of  discovery,  and  have  an 
answer  on  oath  which  would  afford  him  the  same  relief  as  a  bill 
of  discovery  would  in  the  court  of  chancery. 

But  is  the  supreme  court,  where  this  suit  is  pending,  to 
assist  which  this  bill  has  been  filed,  competent  to  grant  the 
same  relief  which  this  court  is  able  to  afford  the  plaintiff  in  this 
proceeding? 

That  court  can  compel  no  discovery  bj  any  proceeding  in  the 
nature  of  a  bill  of  discovery.  It  can  compel  the  defendant  to 
answer  as  a  witness  on  the  trial  of  the  cause  if  called  upon  by 
the  plaintiff.  But  the  disclosure  he  may  make  then  may  be  of 
no  avail  to  the  plaintiff.  The  plaintiff  has  a  right  to  the  discov- 
ery, before  the  trial,  to  aid  him  in  preparing  to  meet  the  very 
case  the  defendant  may  make  by  the  disclosure.  A  party  may 
exhibit  his  bill  before  his  suit  is  commenced,  so  as  to  enable 
him  rightiy  to  frame  his  action  and  declaration:  Story's  Eq. 
Jur.,  sec.  1495,  and  cases  cited  in  the  note. 

In  Story's  Eq.  Jur.,  sees.  1486,  1487,  the  means  provided  by 
the  Roman  law  for  obtaining  the  oath  of  parties  is  stated.  In- 
terrogatories in  writing  were  propounded,  which  were  answered 
by  the  other  party  under  oath,  and  the  relief  afforded  was  as 
effectual  as  that  obtained  by  a  bill  of  discovery  in  a  court  of 
chancery. 

The  mode  of  proceeding  in  the  ecclesiastical  and  civil  courts  is 
concisely  pointed  out  in  Story's  Eq.  PL,  sec.  850:  **  In  the  civil 
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law  the  defendant  first  puts  in  bis  defensiye  allegation  to  thi^ 
daim  made  by  the  plaintiff,  and  after  an  answer  to  that  is  put 
in  the  plaintiff  propounds,  in  a  sort  of  supplemental  libel, 
called  the  libellus  arHculatua,  his  interrogatories  respecting  the 
charges  made  in  the  positions  of  the  plaintiff,  as  thej  are  called, 
(that  is)  in  his  bill  of  complaint;  and  the  defendant  then  re* 
sponds  to  those  interrogatories.  In  the  ecclesiastical  courts, 
where  also  the  defendant  is  required  to  make  au  answer  or  dis- 
covery upon  oath,  the  answer  to  the  interrogatories  is  in  a 
wholly  distinctive  instrument  from  the  responsiye  allegation  (as 
it  is  odled)  to  the  libel  which  contains  the  defense  of  the  defend- 
ant." 

But  the  remedy  afforded  by  our  statute  was  not  intended  to 
supply  the  place  of  a  bill  of  discoveiry.  It  does  not  afford  the 
adequate  relief,  for  it  does  not  meet  the  wants  of  the  party. 

As  to  the  other  ground,  that  you  can  not  have  a  bill  of  this 
nature  in  aid  of  a  suit  at  law  against  one  who  is  a  competent 
witness  in  the  suit;  the  general  rule  is,  that  it  is  a  good  objec* 
tion  to  a  bill  of  discoveiy  that  it  seeks  a  discovery  from  a  de- 
fendant who  is  a  mere  witness  and  has  no  interest  in  the  suit. 
But  the  rule  has  its  exceptions:  Stoiy's  Eq.  Jur.,  sec.  1499; 
Cooper's  Eq.  PI.  200. 

Whenever  the  rule  is  laid  down,  this  reason  is  always  given 
for  it:  that  there  is  no  ground  for  a  bill  of  discovery,  since  his 
answer  would  not  be  evidence  against  any  other  person.  The 
leason  is  not  applicable  here. 

One  exception  to  the  rule  is  the  case  of  making  the  agents, 
officers,  and  directors  of  a  corporation  parties.  There  are 
reasons  given  for  this  exception  in  the  auUiorities  where  such 
bills  have  been  sustained,  but  no  better  reasons,  nor  as  good  as 
those  which  may  be  suggested,  why  the  case  before  us  should 
not  be  an  exception  to  Uiis  general  rule. 

In  the  case  of  OlaagcoU  v.  Copper  Minem^  Company,  11  Sim. 
805y  the  doctrine  was  firmly  established  that  a  bill  for  discovery 
merely  may  be  maintained  against  a  corporation  and  its  officers. 

If  these  objections  prevail,  it  strips  the  court  veiy  much,  if 
not  entirely,  of  its  jurisdiction  in  cases  of  this  kind. 

As  the  object  of  this  jurisdiction  is  to  assbt  and  promote  the 
administration  of  public  justice  in  other  courts,  bills  of  dis- 
coveiy are  greatly  favored  in  equity,  and  will  be  sustained  in 
all  cases  where  some  well-founded  objection  does  not  exist 
against  the  exercise  of  the  jurisdiction:  Story's  Eq.  Jur.,  see. 

i48a 
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Now  the  siatate  of  1849  was  passed  for  the  benefit  of  the 
party  who  might  see  fit  to  call  upon  his  adyersaiy  iu  a  suit  to 
testify  as  a  witness;  but  if  this  court  should  determine  that  the 
statute  depriyes  the  plaintiff  in  this  suit  of  the  benefit  of  this 
bill,  and  thus  compels  him  to  resort  to  his  adyersazy  as  a  wit- 
ness on  the  trial,  this  statute,  instead  of  proving,  as  it  was  in* 
tended,  an  advantage  in  the  proseoution  of  his  suit,  may  oper- 
ate greatly  to  his  prejudice.  It  compels  him  to  make  the 
defendant  a  witness  not  only  as  to  the  simple  fact  about  which 
he  wishes  to  interrogate  him,  but  makes  him  a  witness  in  his 
own  cause,  competent  to  give  testimony  on  his  own  behalf. 

But  this  principle,  which  has  heretofore  governed  courts  of 
equity  in  entertaining  bills  of  discovery,  is  not  an  inflexible 
rule,  and  one  which  can  not  or  ought  not  to  be  subservient  to 
any  new  exigency  that  may  arise  in  the  administration  of  justice. 

Here  is  presented  a  new  question.  The  legislature  has  not, 
by  positive  act,  abolished  or  limited  the  jurisdiction  of  this 
court  as  to  bills  of  discovery,  but  has  introduced  a  new  prin- 
ciple unknown  to  the  conunon  law.  A  party  in  a  suit  may  now 
call  apou  his  adversary  as  a  witness.  It  is  a  general  rule  r^- 
ulating  the  practice  of  the  court  of  chancezy,  tliat  a  bill  for  dis* 
covery  could  not  be  maintained  against  one  who  might  be  a 
witness  in  the  suit.  It  is  a  rule  of  policy,  founded  upon  good 
and  substantial  reasons.  Under  the  peculiarity  of  this  statute 
a  new  case  has  arisen,  one  to  which  the  rule  referred  to  could 
not  have  been  applicable  when  it  v^as  adopted,  for  such  a  case 
could  not  then  have  arisen.  We  have  now  to  deal  with  it,  and 
it  is  a  question  addressed  to  the  sound  discretion  of  the  court, 
whether  the  ends  of  justice  will  be  best  promoted  by  mftfrlng  a 
case  like  that  before  us  an  exception  to  the  rule. 

I  do  not  think  that  this  statute  ought  to  deprive  the  plaintiff 
of  his  right  to  file  his  bill  in  this  court  to  aid  him  in  the  prose- 
cution of  his  suit  at  law.  I  do  not  think  that  he  should  be 
compelled  to  resort  to  the  alternative  of  making  the  defendant 
a  general  witness  in  the  suit,  or  be  deprived  of  having  the  ben* 
efit  of  a  disclosure  before  the  trial,  so  that  he  may  prepare  him- 
self to  meet  the  facts  which  may  be  presented  by  the  disclosure 
which  he  seeks. 

Let  the  demurrer  be  overruled  with  costs. 


Bill  for  Discovbrt  of  deeds,  which  oompUtnants  allege  are  material  to 
him,  moat  allege  that  they  are  in  the  poeseasion  of  the  defendant:  Hough  v« 
Martin^  34  Am.  Deo.  403.  Equity  has  jorisdiotion  to  compel  discovery  of  the 
•JBoont  of  a  lost  note:  Truiif  v.  Lane^  45  Id.  305.    So  where  bill  for  diaoovwf 
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^«rg«»  beqnert  npon  aeeret  tnut,  the  defendaut  murt  aaiwer  m  to  tha  truth 
•f  the  ehaigM:  »»««?»»>•▼.  JVei««»,  42  Id.  169;  »nd  equity  wiU  oompel  th« 
JtoooTwy  of  •  ««ret  tnwt,  to  enfowe  it  if  lawful,  or  to  decUfe  It  void  If  on. 
towMs  BrownvOUgf,.  81  Id.  41*.  fvty  having  equitable  claim  haaa  right 
to  a  diMOTwy  under  oath  from  the  defendant,  to  have  aU  the  proof*  on  whioh 
U.  elaim.  depend  taken  in  due  fonn,  and  submitted  to  the  dedrion  of  a 
•oart  of  equips  iTonfy  v.  Smmmen,  32  Id.  1«7. 

^-^■^  '**"*  ^*"  iMKwnoii,  and  to  aet  adde  a  fraudulent  oon. 
I2JS2;  !i?T*7  *™  •*• '**''^  •""**»»• '^  *h«»*  •  *W«»  penoo  U  ao. 
tMtoted  with  the  facto  U  no  ground  fordemurrer.  Thia  objeotion  muatb* 
■**I  •»  the  hearings  «WiwMr  T.  yiBfam.  21  Am.  n«i.  Ml. 
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[S  Ziwwra,  811.] 

fnuuDf  DIB  OF  FuGimni  fbom  Jusnos  n  Mads  Obuoatobt  uroir  Btxbt 
MnauBR  or  Cohfedkract  by  art.  4,  seo.  2,  of  the  oonstitatlon  of  the 
.  United  States,  which  provides  that  such  fugitive  from  one  state  found 
in  another  "shaU,  on  demand  of  the  exeontive  aathority  of  the  state 
from  which  he  fled,  be  delivered  up,  to  be  romoved  to  the  state  having 
jnrisdiction  of  the  crime;"  bat  the  clause  contains  no  grant  of  power;  it 
is  a  regulation  of  a  praviously  existing  right. 

floTSBBiov  Stats  has  Right  to  Subrbndsb  to  Fbzbvdlt  Nation  Or- 
FSNOKB  AGAINST  Laws  OF  Lattsb»  whatever  may  be  the  differenoe  of 
opinion  in  regard  to  its  obligation  so  to  do. 

Power  of  Arrbsting  and  Ditaining  Oifbnder  against  Laws  of  Othis 
Countries  Exists  of  Nbcesstit,  if  a  right  exists  in  every  sovereign 
state,  independent  of  constitutional  provision  or  treaty  obligation,  to 
surrender  such  fugitive,  and  this  principle  applies  with  far  greater  force 
in  support  of  an  express  constitutional  provision  making  the  surrender 
obligatory. 

Fugitive  from  Justice  from  Ant  of  United  States  mat  be  Arrested 
AND  Detained  in  Another  State,  under  art.  4,  sec.  2,  of  the  constitu- 
tion of  the  United  States,  preparatory  to  his  surrender,  beforo  a  requisi- 
tion is  actually  made  by  the  executive  of  the  state  when  the  crime  is 
committed. 

Crimb  mat  bb  Statutory,  and  Need  not  be  Common-law  Offense,  to 
warrant  detention  or  surrender  of  fugitive  from  justice,  within  the  mean- 
ing of  the  constitution  of  the  United  States. 

Fugitive  from  Justice  from  One  State  will  be  Detained  in  Anothsb, 
where,  although  the  original  affidavit  upon  which  the  warrant  issued  was 
defective  in  not  alleglDg  that  any  crime  had  been  committed  in  the  state 
from  which  he  was  claimed  to  be  a  iugltive,  it  appeared  by  a  sufasequeot 
affidavit  and  evidence  adduced  that  the  alleged  crioia  was  oomniitM 
therein. 
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Pvoimn  VBoii  Jomcs  num  Ovs  Stats  Drainkd  in  AvoTHm  Okdelhd 
DiacHABOKDy  when  it  appeared  that  a  niffioiant  time  had  ekpeed  aiaoe 
the  oommitmeiit  for  a  demand  for  a  sarrender  of  the  prisoner  Ljr  tke 
ezeeothre  of  the  state  where  the  erime  was  oommitted. 

F^«»^»  00BPU8  dixeoted  to  the  keeper  of  the  common  jail  of 
Meroer  county.  The  retain  to  the  writ  Bhowed  that  thi  pris- 
oner,  William  Fetter,  was  detained  as  a  fugntiTe  from  justice 
from  California,  under  a  commitment  issued  hj  a  justice  of  the 
peace,  which  directed  that  he  be  held  in  custody  **  to  await  the 
requisition  of  the  gOTemor  of  California,  or  otherwise  he  thence 
deliTered  by  due  course  of  law.''  It  appeared  upon  tli^  hearing 
that  Fetter  was  a  citizen  and  resident  of  Pennsylrania,  but 
carried  on  business  in  New  Jersey;  and  that  a  requiution  upon 
the  governor  of  Pennsylvania  by  the  goTemor  of  California  had 
been  made  for  his  surrender  as  a  fugitive  from  justice  from 
Calif omiat  where  he  stood  accused  of  the  crime  d  grand  lar- 
ceny. An  exemplified  copy  of  an  indictment  found  by  the 
grand  jury  of  San  Francisco  counfy  against  Fetter  accompanied 
the  requisition,  and  chaiged  that  Fetter  was  the  Uulee  of  gold* 
dust  of  the  value  of  three  thousand  and  seven  hundred  dollars, 
and  being  such  had  converted  it  to  his  own  u&l  with  intent  to 
steal  the  same.  The  governor  of  Pennsylvanja  had  issued  a 
warrant  for  the  arrest  and  surrender  of  Fetter,  but  the  latter 
came  into  New  Jersey,  where  he  remained  uniii  arrested  under 
the  authority  of  the  latter  state. 

Beadey,  for  the  prisoner. 

Lanning,  for  the  prosecution. 

By  Court,  Gbken,  C.  J.  The  constitntileo  <f  the  United 
States,  art.  4,  sec.  2,  provides  that  a  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  state,  shall^  on  demand  of  the 
executive  authority  of  the  state  from  which  he  fled,  be  delivered 
up  to  be  removed  to  the  state  having  jurisdiction  of  the  crime. 
It  is  insisted  that  the  whole  authority  conferred  by  the  consti* 
tution,  or  fairly  deducible  from  it,  is  consequent  upon  the  de- 
mand made  for  the  surrender  of  the  fugitive.  That  the  pris- 
oner has  committed  no  offense  against  the  sovereignty  of  this 
state  which  can  justify  his  arrest,  and  that  consequently  any 
arrest  by  authority  of  this  state  for  a  crime  committed  without 
its  jurisdiction  prior  to  a  demand  actually  made  under  the  pro- 
vision of  the  constitution  for  the  surrender  of  a  fugitive,  is  un- 
authorissed,  and  his  detention  illegal. 
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In  comddering  this  qoeBtioti,  it  is  material  to  obserre  that 
this  clause  of  the  constitution  does  not  contain  a  giant  of 
power.  It  confers  no  right.  It  is  the  regulation  of  a  preyi- 
ouslj  existing  right.  It  makes  obligatory  upon  CTezy  member 
of  the  confederacy  the  performance  of  an  act  which  preyiously 
was  of  doubtful  obligation.  All  writers  upon  the  law  of  na- 
tions agree  that  it  is  the  right  of  erezy  soyereign  state  to  expel 
from  its  territory,  or  to  surrender  to  another  nation  in  amily 
with  it,  an  offender  against  the  laws  of  such  friendly  nation. 
No  state  is  bound  to  harbor  criminals  within  its  bosom,  but 
may  at  its  option  surrender  them  to  the  goremment  against 
whose  laws  they  haTC  offended.  Whether  any  goTemment  is 
bound  to  make  such  surrender  upon  the  demand  of  the  soTer- 
eign  of  another  nation  in  amily  with  it,  upon  the  principle  of 
the  comity  of  nations,  is  another  question,  upon  which  jurists 
and  courts  are  not  agreed.  It  is  held  by  some  writers  of  high 
authority  upon  the  law  of  nations  that  such  duiy  does  exist: 
Yattel,  b.  2,  c.  6,  sec.  76;  2  Burlam.  179,  sees.  23,  27;  Story's 
Confl.  L.,  sec.  627. 

The  obligation  was  reoogniaed  by  Chancellor  Kent,  in  the 
case  of  Washburn,  a  fugitiye  from  Canada  to  the  state  of  New 
York:  MaUer  of  WaMmm,  4  Johns.  Ch.  106  (8  Am.  Deo.  648]; 
and  also  by  the  supreme  court  of  Canada,  in  the  case  of  Joseph 
Fisher,  a  fugitive  from  justice  in  the  state  of  Vermont:  Rex  t. 
BaU,  1  Am.  Jur.  297;  1  Kent's  Com.  87. 

Other  writers  insist  that  the  right,  as  between  independent 
sovereign  nations,  to  demand  of  each  other  fugitives  from  ju»- 
tice,  does  not  exist  independent  of  treat}'  obligatiuiiH,  and  such 
appears  to  be  the  decided  weight  of  authority  \u  IbiH  couutry. 
The  United  States  government  have  never  reoo^^uized  the  rif<:ht, 
unless  under  treaty  stipulations:  Commohwfalth  v.  Of  aeon,  10 
Serg.  &  R.  135;  Case  of  Jose  Ferrara  Don  SauUtu,  2  Hro<k.  4*JH; 
Uniied  Slates  v.  Davw,  2  Sumn.  486;  StoiyV  Conri,  L..  svj 
626;  2  Story's  Com.  on  Con.,  sec.  18U8;  JetlVisuirs  Ltttcr  t(» 
Washington,  7  th  November,  1791;  Jefferson'K  I  «tt«i  i..(i(.|jrt. 
1793, 1  Am.  St.  Pap.  175;  Story's  LetU-r  t».  (iox  Lx.  i.  u,  .l.u., 
6, 18r^5,  cited  in  2  Life  of  Stoiy,  17t);  1  KcntV  (  ..      :;7    iu>i<  . 

But  whatever  difference  of  opinion  iuh\  cxi^;  n  id  to  iIk- 
obligation  resting  upon  one  nation  to  surniMlci  iiii:i.i\<'  innu 
justice,  upon  the  demand  of  anotlier  Miiinh  >i  u.  '  with  u. 
there  is  no  denial  and  no  queKtiou  of  tlu-  ii;:li(  •  t  ^  \<  \\  m>v(  r- 
eign  nation  to  surrender  fugitives  witliin  ii>  .<iii.«.i\  i  ].« 
whole  effect  of  the  constitution  was  to  ronlVr  ujuhi  i  .f-li  uwux- 
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ber  of  the  confederacy  a  right  to  demand  from  emrj  other 
member  of  the  confederacy  a  fugitive,  and  to  make  obligatory 
the  Borrender  which  was  before  discretionary.  If,  then,  there 
exists,  independent  of  constitational  provision  or  treaty  obliga- 
tion, a  right  in  every  sovereign  state  to  surrender  criminals 
against  the  laws  of  other  countries,  there  must  also,  of  neces- 
sity, exist  in  every  state  the  power  of  arresting  and  detaining 
such  fugitive.  The  mere  power  of  surrender,  without  the  power 
of  arrest  and  detention,  would  be  nugatory.  It  is  remarkable, 
indeed,  that  both  the  constitution  and  the  act  of  congress  of 
1793  assume  that  the  one  power  is  a  necessary  consequence  of 
the  other.  Neither  the  constitution  nor  the  law  confers,  except 
by  implication,  the  power  of  arrest  or  imprisonment. 

We  find  this  right  of  arrest  and  imprisonment  by  the  civil 
magistrates  of  offenders  against  the  laws  of  another  govern- 
ment recognized  from  a  very  early  period.  Thus  in  Bex  v. 
Etikhinaon,  29  Car.  11.,  8  Eeble,  785,  the  court  of  king's  bench, 
upon  habeas  corpus,  refused  to  bail  a  prisoner  who  was  com- 
mitted on  suspicion  of  murder  committed  in  Portugal.  And 
in  the  case  of  Lundy,  2  Yent.  814,  it  was  agreed,  on  a  consul- 
tation of  all  the  judges,  that  there  was  nothing  in  the  habeas 
carpus  act  to  prevent  a  person  guiliy  of  a  capital  offense  in  Ire- 
land (then  a  distinct  kingdom)  being  sent  there  to  be  tried. 

In  the  case  of  Bex  v.  Kimberley,  2  Stra.  848,  the  prisoner  was 
committed  by  a  justice  of  the  peace  in  England  for  a  felony 
committed  contrary  to  an  Irish  act  of  parliament,  in  order  to 
be  transmitted  to  Ireland  to  be  tried,  Uie  offense  having  been 
committed  there. 

On  being  brought  before  the  king's  bench  by  habeas  carpus. 
Strange,  for  the  prisoner,  moved  for  his  discharge,  or  for  bail, 
on  the  ground  that  justices  of  the  peace  in  England  bod  no 
power  over  crimes  committed  in  Ireland,  which  was  a  distinct 
kingdom;  and  that  it  was  against  the  habeas  carpus  act  to  re- 
move the  prisoner  to  Ireland.  But  the  court,  upon  the  author- 
ity of  the  cases  above  cited,  remanded  the  prisoner,  observing 
that  if  he  was  not  removed  to  Ireland  in  a  reasonable  time,  appli- 
cation might  be  again  made  to  the  court  for  his  discharge.  See 
also  JTure  v.  Edye,  4  Taunt.  84;  1  Ch.  Crim.  L.  14,  46. 

In  the  Case  of  Washburn,  supra,  the  prisoner  was  detained 
in  custody  by  virtue  of  a  miUimus  from  the  recorder  of  the 
city  of  Troy,  under  charge  of  a  crime  committed  in  Canada. 
Upon  the  prisoner  being  brought  up  by  a  writ  of  habeas  corpus. 
Chancellor  Kent  said: ''  It  is  the  law  and  usage  of  nations,  rest* 
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ixig  on  the  plainest  principles  of  justice  and  public  utility,  to 
deliver  up  offenders  charged  with  felony  and  other  high  crimes, 
and  fleeing  from  the  country  in  which  the  crime  was  committed 
into  a  foreign  and  friendly  jurisdiction.  When  a  case  of  that 
kind  occurs,  it  becomes  the  duiy  of  the  civil  magistrate,  on  due 
proof  of  the  fact,  to  commit  the  fugitive,  to  the  end  that  a  rea- 
sonable time  may  be  afforded  for  the  government  here  to  deliver 
him  up,  or  for  the  foreign  government  to  make  the  requisite 
application  to  the  proper  authorities  here  for  his  surrender." 

If  this  principle  be  sound,  as  applied  to  the  intercourse  of 
independent  foreign  nations,  in  support  of  the  right  to  reclaim 
fugitives  f i-om  justice,  it  applies  with  far  greater  force  and  clear- 
ness in  support  of  the  express  provision  of  the  constitution, 
making  the  surrender  of  fugitives  from  justice  obligatozy  upon 
evezy  member  of  the  confederacy.  The  denial  of  the  power  to 
arrest  and  detain  an  offender  until  the  demand  for  his  surren- 
der be  actually  made  would,  it  is  manifest,  render  the  provision 
of  the  constitution  well  nigh  nugatory.  If  a  person  committing 
murder,  robbery,  or  other  high  crime  in  one  state  may,  by 
crossing  a  river,  or  an  imaginary  line,  avoid  arrest  or  deten- 
tion until  an  executive  requisition  and  order  for  his  surrender 
may  be  obtained,  the  execution  of  the  criminal  law  would  be 
impotent  indeed.  Sound  public  policy,  good  faith,  a  fulfillment 
of  the  requirements  of  the  constitution,  all  require  that  the 
arrest  and  detention  be  made  of  the  offender,  wherever  he  may 
be  found,  preparatozy  to  a  demand  and  surrender. 

The  exercise  of  the  power  has  repeatedly  been  sanctioned  by 
the  American  courts. 

In  The  People  v.  Schenck^  2  Johns.  479,  the  prisoner  having 
been  indicted  for  stealing  a  gun,  the  jury  found  specially  that 
he  stole  the  gun  in  New  Jersey  and  brought  it  into  the  state  of 
New  York.  The  court  held  that  the  act,  as  found,  constituted 
no  crime  against  the  laws  of  New  York;  but  they  ordered  the 
prisoner  to  be  detained  in  prison  for  three  weeks,  and  that  notice 
be  given  to  the  executive  of  the  state  of  New  Jersey  that  the 
prisoner  was  detained  on  a  charge  of  felony  committed  in  this 
state. 

In  the  Mailer  of  Ooodhue,  in  the  mayor's  court  of  the  city 
of  New  York,  1  Wheel.  Cr.  Cas.  427,  upon  the  return  of  the  ha- 
beas corpuSt  it  appeared  that  the  prisoner  veas  detained  on  three 
different  commitments.  The  first  commitment  was  under  the 
statute  for  apprehending  and  punishing  disorderly  persons, 
under  which  he  was  committed  to  Bridewell  for  sixty  dugrs. 
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The  second  and  third  commitmentB  stated  that  the  prisoner 
is  charged,  on  the  oaths  of  B.  W.  and  others,  irith  haying, 
at  Lexington,  in  the  state  of  Eentao^,  fraudnlently  and  hj 
false  pretenses,  and  exhibiting  forged  letters  of  credit,  obtained 
diyera  soms  of  money  of  seyeral  individuals  and  mercantile 
houses  with  intent  to  defraud. 

Biker,  recorder,  said:  "  It  appears  upon  the  oath  of  a  witness, 
which  oath  is  taken  on  competent  authoritj,  that  the  prisoner 
has  committed  a  public  offense  against  the  laws  of  the  state  of 
Kentucky,  and  that  he  is  a  fugitive  from  the  justice  of  that  state. 
The  constitution  of  the  United  States  provides  expressly  for  his 
arrest.  The  constitution  is  sacred,  and  we  are  bound  by  it.  It 
is  the  supreme  law  of  the  land.  It  may  be  said  that  though  it 
be  true  that  on  the  demand  of  the  executive  power  of  Kentucky 
the  prisoner  may  doubtless  be  given  up,  yet  until  he  is  de- 
manded he  is  to  be  held  at  large.  This  can  not  be  the  meaning 
of  the  constitution.  We  may  hold  a  fugitive  to  give  a  reason- 
able time  to  demand  him.  The  decision  of  the  court,  therefore, 
is  that  Thomas  F.  Goodhue  be  remanded  and  detained  in  cus- 
tody six  weeks,  to  give  time  to  the  executive  of  Kentucky  to 
demand  him,  under  and  in  pursuance  of  the  constitution  of  the 
United  States." 

The  prisoner  was  subsequently  brought  before  Chancellor 
Kent,  by  habeas  corpus,  on  the  fourteenth  of  October  following, 
and  the  chancellor,  considering  that  a  sufficient  time  had  elapsed 
since  the  commitment,  in  August  preceding,  for  the  execu- 
tive  of  the  state  of  Kentucky  to  have  demanded  the  prisoner 
according  to  the  constitution,  and  no  such  demand  appearing 
to  have  been  made,  ordered  his  discharge:  In  the  Matter  oj 
Ooodhue,  I  City  H.  Bee.  153;  S.  C,  2  Johns.  Ch.  198. 

In  2he  Commonwealth  v.  Deacon,  10  Serg.  &  B.  135;  S.  C,  2 
Wheel.  Cr.  Cas.  17,  Tilghman,  C.  J.,  though  he  denied  the  right 
in  that  case  to  hold  the  prisoner,  on  the  ground  that  the  gov- 
ernment would  not  surrender  him,  held  the  following  lan- 
guage: "  I  grant  that  when  the  executive  has  been  in  the  habit 
of  delivering  up  fugitives,  or  is  obliged  by  treaty,  the  magis- 
trates may  issue  warrants  to  arrest  of  their  own  accord  (on 
proper  evidence ),  in  order  the  more  effectually  to  accomplish  the 
intent  of  the  government,  by  preventing  the  escape  of  the  crim- 
inal. On  this  principle,  we  arrest  offenders  who  have  fled  from 
one  of  the  United  States  to  another,  even  before  demand  has 
been  made  by  the  executive  of  the  state  from  which  they  fled." 
Here  is  a  statement  of  the  existence  of  the  practice  not  only, 
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bat  a  vindication  of  the  principle  npon  which  it  xeete;  tii.,  to 
accomplish  the  intent  of  the  gOYemment,  and  to  cany  into  ef- 
fect the  pioTieion  of  the  constitation. 

I  am  of  opinion,  both  npon  principle  and  authority,  that  a 
fagitiye  from  justice^  from  either  of  the  United  States,  may,  un- 
der the  provision  of  the  constitation,  be  arrested  and  detained 
in  this  state  preparatory  to  his  surrender,  before  a  requisition  is 
actually  made  by  the  ezecutiTe  of  the  state  where  the  crime  is 
committed.  It  is  an  exercise  of  power  essential  to  the  full  op- 
eration of  the  constitation,  and  has  been  sanctioned  by  a  long 
and  uniform  course  of  practice. 

I  am  aware  that  the  power  was  denied  in  the  case  of  The  Peo^ 
pie  T.  Wfighi,  2  Oai.  218.  But  that  case  does  not  appear  to 
have  undergone  mature  deliberation,  and  must  be  considered  as 
overruled  by  the  late  authorities. 

Nor  is  the  principle  impugned  by  the  tact  that  the  legisla- 
tures of  several  of  the  states  have  made  express  provision  by 
law  for  the  arrest  and  detention  of  fugitives  from  justice  prior 
to  an  executive  requisition  for  their  extradition.  It  amounts 
to  no  more  than  a  regulation  of  the  exercise  of  an  existing 
right. 

2.  It  is  farther  objected,  that  the  o£Eense  with  which  the 
prisoner  stands  ohaiged  is  not  a  crime  within  the  meaning  of 
the  constitution.  Admitting  the  position  taken  by  counsel  in 
argument,  that  the  offense  specified  does  not  constitute  larceny 
at  the  common  law,  it  is  nevertheless  certified  by  the  governor 
of  California  to  be  grand  larceny  under  the  laws  of  that  state. 
It  is,  moreover,  an  offense  of  a  highly  immoral  character,  and, 
as  appears  by  the  bill  of  indictment,  which  must  be  regarded 
as  prima  facie  evidence  of  the  fact,  is  a  crime  by  the  law  of  the 
state  of  California. 

8.  The  original  a£Sdavit  upon  which  the  warrant  issued 
was  clearly  defective,  as  it  does  not  allege  that  any  crime  had 
been  committed  by  the  prisoner  within  the  state  of  California, 
from  which  he  is  alleged  to  be  a  fugitive:  In  the  Matter  o/Eey^ 
ward,  1  Sandf.  701. 

But  inasmuch  as  it  appears,  by  the  subsequent  affidavit  and 
the  evidence  adduced  upon  the  hearing,  that  the  alleged  crime 
was  committed  in  California,  that  the  defendant  stands  charged 
with  the  crime  there,  and  is  a  fugitive  from  justice  in  that  state, 
he  is  not  entitled  to  be  discharged,  but  must  be  continued  in 
custody.     Should  a  demand  for  his  surrender  not  be  made  by 
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the  execntiye  of  California  within  a  reasonable  tlme»  the  pris- 
oner will  be  entitled  to  his  discharge. 
Ordered  accordingly. 

On  the  twenty-seyenth  of  June»  18629  the  prisoner  was  again 
brought  before  the  chief  justice  upon  a  writ  of  habeas  carpvs, 
and  it  appearing  to  the  satisfaction  of  the  court  that  a  suffi* 
dent  time  had  elapsed  since  the  commitment  for  a  demand  for 
the  surrender  of  the  prisoner  as  a  fugitive  to  have  been  made 
by  the  executiye  of  California,  and  no  such  requisition  appear- 
ing to  haye  been  made  of  the  executiTe  of  this  state,  it  was 
ordered  that  the  prisoner  be  discharged,  and  he  was  dischaiged 
accordingly. 

PaoGunnras  voa  Abbsbt  ahd  Subbbhdxb  nr  Ohs  Stati  or  FfToimm 
ntox  JusncB  nr  Avoma— Constitutional  and  Statutobt  Pboyibionb. 
The  oooititotion  of  the  United  States,  art.  4,  sec  2,  provides  that  "a  person 
eharged  in  any  state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  jns- 
tioe,  and  be  fonnd  in  another  state,  shall  on  demand  of  the  ezeoative  authority 
of  the  state  from  which  he  fled,  be  delivered  np,  to  be  removed  to  the  state  hav- 
ing jurisdiction  of  the  crime. "  This  section,  as  first  reported  by  the  committee 
of  detail  to  the  federal  convention,  was  as  follows:  "Any  person  charged  with 
treason,  felony,  or  high  misdemeanor  in  any  state,  who  shall  flee  from  justice^ 
and  shall  be  fonnd  in  any  other  state,  shall,  on  demand  of  the  executive  power 
of  the  state  from  which  he  fled,  be  delivered  np  and  removed  to  the  state  hav- 
ing jarisdiction  of  the  offense:"  6  Elliott's  Deb.  881;  2  Madison's  Pap.  1240. 
When  the  article  was  afterwards  taken  np  by  the  convention,  the  words 
'* high  misdemeanor"  were  struck  out  of  the  section  snd  the  words  *' other 
crime"  inserted  in  their  stead,  "in  order  to  comprehend  all  proper  cases,"  as 
Mr.  Madison  says,  "it  being  doubtful  whether  'high  misdemeanor'  had  not  a 
technical  meaning  too  limited:"  5  Elliott's  Deb.  487;  3  Madison's  Pap.  1447. 
Further  changes  were  made  in  committee,  and  when  finally  adopted,  the  sec- 
tion read  as  above  given.  It  may  here  be  observed  that  the  articles  of  con- 
federation contained  a  clause  similar  to  the  one  reported  to  the  convention: 
"If  any  person  guilty  of  or  charged  with  treason,  felony,  or  other  high  mis- 
demeanor, in  any  state,  shall  flee  from  justice,  and  be  found  in  any  of  the 
United  States,  he  shall,  upon  demand  of  the  governor  or  executive  power  of 
the  state  from  which  he  fled,  be  delivered  up,  and  removed  to  the  state  hav- 
ing jurisdiction  of  his  offense:"  Art.  4,  sec.  2;  and  it  is  more  than  probable 
that  this  is  the  source  of  the  present  constitutional  provision.  The  objects 
and  reason  of  the  section  are  thus  clearly  stated  by  Beasley,  C.  J.,  in  Af otter 
€^  Voorhees,  32  N.  J.  L.  141,  145:  "The  purpose,  then,  of  this  provision  of 
the  constitution  was,  as  I  conceive,  twofold:  first,  to  impose  an  absolute  ob- 
ligation on  each  state  to  surrender  criminals  fleeing  from  the  justice  of 
another  state;  and  second,  to  define  clearly  the  class  of  criminals  so  to  be 
surrendered.  The  rule  of  international  comity  was  defective  in  both  partic- 
ulars, and  the  design,  oonsecxuently,  was  to  create  a  substitute  which  should 
be  without  either  defect." 

It  will  be  noticed  that  while  the  constitution  provides  who  shall  make  IIm 
demand  for  the  surrender  of  the  fugitive  from  justice,  it  says  nothing  of  whom 
the  demand  shall  bemade,  nor  of  the  manner  in  which  the  crime  shall  be  charged. 
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"  rsspeoting  fngitiTSs  from  Jnstioe  and  persons  escaping  from  the  service  of 
their  masters,"  the  first  two  sections  of  which  reproduced  in  the  revised  statotes 
of  the  United  States  are  as  follows:  ''Section  5278.  Whenever  the  exeontivean- 
thcirity  of  any  state  or  territoiy  demands  any  per8<m,  as  a  fagitive  from  jostice, 
of  the  exeoDtive  anthority  of  any  state  or  territory  to  which  such  person  haa 
fled,  and  prodnoes  a  copy  of  an  indictment  found  or  an  affidavit  made  before 
a  magistrate  of  any  state  or  territory,  chaiging  €he  person  demanded  with 
having  committed  treason,  felony,  or  other  crime,  certified  as  anthentio  by 
the  governor  or  chief  magistrate  of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the  duty  of  the  ezecntive  anthority  off 
the  state  or  territory  to  which  such  person  has  fled  to  cause  him  to  be  arrested 
and  secured,  and  to  cause  notice  of  the  arrest  to  be  given  to  the  executive 
authority  making  such  demand,  or  to  the  agent  of  each  authority  appointed 
to  receive  the  fugitive,  and  to  cause  the  fugitive  to  be  delivered  to  such  agent 
when  he  shall  appear.  If  no  such  agent  appears  within  six  months  from  the 
time  of  the  arrest,  the  prisoner  may  be  dischai^ged.  All  costs  or  expenses  in- 
cnrred  in  the  apprehending,  securing,  and  transmitting  such  fugitive  to  the 
state  or  territory  making  such  demand  shall  be  paid  by  such  state  or  terri- 
tory. Section  C279.  Any  agent  so  appointed  who  receives  the  fugitive  into 
his  custody  shall  be  empowered  to  transport  him  to  the  state  or  territory 
from  which  he  has  fled.  And  every  person  who  by  force  sets  at  liberty  or 
rescues  the  fugitive  from  snch  agent  while  so  transporting  him  shall  be  fined 
not  more  than  five  hundred  dollars,  or  imprisoned  not  more  than  one  year." 

In  Prigg  v.  OommonweaUh  </  Penngjflvama,  16  Pet  639,  this  act  of  1793, 
especially  that  part  of  it  relating  to  fugitives  from  service,  came  before  the 
supreme  court  of  the  United  States,  and  Mr.  Justice  Story  said  (p.  618)  of  the 
power  of  congress  to  pass  snch  legislation:  "Xo  one  has  ever  supposed  that 
oongress  could  constitutionally,  by  legislation,  exercise  powers  or  enact  laws 
beyond  the  powers  delegated  to  it  by  the  constitution.  But  it  has,  on 
various  occasions,  exercised  powers  which  were  necessary  and  proper  as 
means  to  carry  into  efiect  rights  expressly  given,  and  duties  expressly  en- 
joined thereby.  The  end  being  required,  it  has  been  deemed  a  just  and  neo- 
issary  implication  that  the  means  to  accomplish  it  are  given  also;  or,  in  other 
words,  that  the  power  flows  as  a  necessary  means  to  accomplish  the  end." 
And  again  he  says  (p.  620),  speaking  more  particularly  in  reference  to  the 
extradition  of  fugitives:  ''From  that  time  [1793]  down  to  the  present  hour, 
not  a  donbt  has  been  breathed  upon  the  oonstitntionality  of  this  part  of  the 
act;  and  every  executive  of  the  Union  has  constantly  acted  npon  and  ad- 
mitted its  validity."  In  AfaUer  qfRamaine,  23  OaL  585,  however,  Mr.  Jus- 
tice Crocker,  overlooking  this  decision,  and  reasoning  from  the  fact  that  in 
article  4  of  the  constitution  of  the  United  States  several  important  sub> 
jeets  are  treated  of,  over  some  of  which  power  is  conferred  npon  congress, 
and  over  others  not,  comes  to  the  condnaion  that  in  relation  to  the  latter 
congress  has  no  power  to  legislate;  but  the  provisions  concerning  such  mat- 
ters stand  as  solemn  compacts  between  the  states  to  be  enforced  by  state 
legislation  or  judicial  action;  this  clause,  however,  being  a  part  of  the 
supreme  law  of  the  land,  is  a  part  of  the  law  of  each  state,  and  state  offioers, 
whose  duty  it  is  to  adjudicate  or  execute  the  laws,  are  governed  by  it  the 
same  as  by  every  other  law  in  force;  and  a  court  of  general  original  jurisdio- 
tion  could  apply  the  appropriate  remedy  and  issue  the  necessary  writs  with* 
out  special  legislation. 

It  will  also  be  observed  that  the  oonstttntiooal  provision  Is  confined  ts 
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■tetes,  and  doee  not  include  temtoriei  within  its  tarmt,  while  the  act  ol  odn- 
greae  appliea  alike  to  states  and  territories.  That  the  act  in  its  application 
to  territories  is  constitutional,  would  seem  to  -he  unquestionahle,  under  the 
power  conferred  upon  congress  in  article  4,  section  3,  of  the  constitution,  to 
make  '*  all  needful  rules  and  regulations  respecting  the  territory  or  of  *>er  prop- 
erty belonging  to  the  United  States:**  Spear  on  Extrad.  232;  and  see  Pomeroy's 
Const.  Law,  sec  49i  et  seq. ;  Story  on  the  Const.,  sec.  1325  et  seq.  And  Mr. 
Justice  Story,  in  Prigg  v.  CommonweaUh  of  PennsylvanUi,  mipra  (p.  622),  also 
broadly  asserts:  '*  We  hold  the  act  t^  be  clearly  oonstitational  in  aU  its  lead* 
lug  provisions,  and  indeed,  with  the  exception  of  that  part  which  coufers  au- 
thority upon  state  magistrates,  to  be  free  from  reasonable  doubt  nnd  difficulty 
upon  the  grounds  already  stated. "  The  question  was  raised  in  State  v.  Loper, 
Ga.  Dec.,  pt.  2,  33,  but  not  decided,  the  court  holding  that  a  fugitive  from 
justice  from  a  territory  might  be  arrested  and  detained  under  the  law  of  na- 
tions and  the  common  law  of  the  land;  and  in  Matter  qf  BoTnaiue,  »upray  Mr. 
Justice  Crocker,  observing  that  the  word  "territory"  was  omitted  from  the 
clause  of  the  constitution,  deemed  it  necessary  to  look  elsewhere  in  cases  of 
requisitions  from  territories,  and  held  that  this  defect  was  remedied,  nut  by 
tlie  act  of  congress,  but  by  a  statute  of  California  then  existing.  With  ref- 
erence to  the  District  of  Columbia,  congress  has  passed  a  law  declaring  that 
"  in  all  cases  where  the  laws  of  the  United  States  provide  that  fugitives  from 
justice  shall  be  delivered  up,  the  chief  justice  of  the  supreme  court  shall 
cause  to  be  apprehended  and  delirered  up  such  fugitive  from  justice  who 
shall  be  found  within  the  district,  in  the  same  manner  and  under  the  same 
regulations  as  the  executive  authority  of  the  several  states  are  required  to  do 
by  the  provisions  of  sections  6278  and  5279  of  the  revised  statutes:"  U.  S.  B. 
8.,  Dist.  CoL,  sec.  483;  and  according  to  the  case  of  In  re  BuelU  3  Dill.  116, 
a  criminal  offender  against  the  laws  of  the  District  of  Columbia,  if  fomid 
beyond  the  district,  may  be  brought  back  to  it  for  trial 

The  act  of  1793  being  therefore  constitutional,  it  follows  that  no  laws  incon- 
sistent therewith  can  be  passed  by  the  states:  Hurd  on  Hab.  Corp.  631 ;  Spear 
on  Extrad.  243;  but  the  question  has  arisen  whether  all  state  legislation  on  the 
subject  of  interstate  extradition  is  excluded.  Judge  Story,  in  Prigg  v.  Com- 
monweaUh  qf  Pennsylvania^  16  Pet.  539,  617,  says:  "In  a  general  sense,  this 
act  may  be  truly  said  to  cover  the  whole  ground  of  the  constitution,  both  as  to 
fugitives  from  justice  and  fugitive  slaves;  that  is,  it  covers  both  subjects  in  its 
enactments;  not  because  it  exhausts  the  remedies  which  may  be  applied  by  con- 
gress to  enforce  the  rights,  if  the  provisions  of  the  act  shall  in  practice  be 
found  not  to  attain  the  objects  of  the  constitution;  but  because  it  points  out 
fully  all  the  modes  of  attaining  those  objects  which  congress,  in  their  discre- 
tion, have  as  yet  deemed  expedient  or  proper  to  meet  the  exigencies  of  the 
constitution.  If  this  be  so,  then  it  would  seem,  upon  just  principles  of  con- 
struction, that  the  legislation  of  congress,  if  constitutional,  roust  supersede 
all  state  legislation  upon  the  same  subject,  and  by  necessary  implication  pro- 
hibit it"  In  Ex  parte  Smith,  3  McLean,  121;  S.  C,  6  Law  Rep.  57,  it  was 
said  of  state  laws,  making  it  the  duty  of  executives  to  issue  warrants  to  ap- 
prehend fugitives  from  justice  when  such  fugitives  were  demanded,  and  the 
act  of  congress  complied  with,  if  they  intended  to  impose  more  than  a  cfuty, 
subjecting  the  executives  to  impeachment  in  case  of  violation,  they  were  un« 
constitutional;  and  in  Ex  parte  McKean,  3  Hughes,  23,  the  following  language 
is  used  by  Hughes,  J. :  "  The  state  of  Virginia  has  adopted  provisions  simihur 
to  if  not  identical  with  those  of  the  constitution  and  laws  of  the  United  States 
sa  this  sabject,  and  whether  she  had  done  so  expiessly  or  not,  these  latter 
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provisions  are  a  part  of  her  law  and  are  obligatory  upon  her  offioera  and  courts. 
It  has  been  held  that  tho  power  of  congress  to  legislate  on  this  subject  of  the 
delivery  of  fagitives  from  one  state  into  another  is  ezdosive,  and  that  its  law 
b  the  paramount  law  of  the  snbject."  Citing  Prigg  t.  ComnumweaUh  of 
Pennaylvania^  tupra;  Matter  qf  JUairiin^  2  Paine,  348;  Jom»  v.  Vanzandi^  2 
McLean,  611;  ExparU  Smith,  wpra. 

Notwithstanding  the  broad  yiews  expressed  in  these  cases  as  to  the  ex* 
olnsive  nature  of  the  legislation  of  congress  on  the  subject  of  extradition  of 
fugitive  criminals,  there  can  be  no  objection,  in  the  nature  of  things,  to  state 
legislation  simply  auxiliary  in  its  character:  See  Spear  on  Extrad.  252; 
Hard  on  Habeas  Corpus,  631.  Thus  in  i?o6tfi«an  v.  FlanderB,  29  Ind.  10,  it 
was  held  that  as  to  what  steps  the  governor  shall  take  to  secure  the  arrest  of 
the  person  demanded,  and  how  he  shall  satisfy  himself  of  the  identity  of  the 
person  seised,  the  act  of  congress  has  not  determined,  but  has  left  it  for  the 
states  to  provide  such  reasonable  methods  as  will  best  secure  the  disohaige  of 
the  obligation  imposed  by  the  constitution  of  the  United  States;  a  state 
statute,  therefore,  may  require  the  officer  making  the  arrest  to  take  the 
prisoner  before  the  nearest  jndge  for  identification;  and  a  like  ruling  was 
made  under  a  similar  statute  of  Pennsylvania,  in  Ex  parte  Butler,  18  Alb. 
L.  J.  369.  The  Ohio  act  of  1875  relating  to  fugitives  from  justice  was  hold 
to  be  a  valid  enactment  in  Ex  parte  Ammans,  34  Ohio  St.  518,  in  so  far  as  it 
was  in  aid  of  the  provisions  of  the  constitution  of  the  United  States  and  the 
act  of  congress  on  that  subject;  thus  the  act  might  provide  *'  proper  and  ade- 
quate means  and  facilities  for  the  accomplishment  of  such  extradition." 
Again,  the  constitution  and  law  of  congress  apply  only  to  fugitive  criminals 
for  whom  a  demand  has  been  made  by  the  executive  authorities  of  the  states 
and  territories  from  which  they  have  fled;  and  there  is  evidently  nothing  in 
either  to  prevent  state  laws  providing  for  the  arrest  and  detention,  a  preliminary 
examination  of  the  accused,  and  the  like:  Commonwealth  v.  Tracy,  5  Met.  536; 
Ex  parte  While,  49  Cal.  433;  Ex  parte  Cubreth,  Id.  435;  although  in  Degant  v. 
Michael,  2  Ind.  396,  the  court  expressed  its  belief  that  under  Prigg  v.  Cam* 
monwealth  of  Penmylvania,  supra,  such  statutes  were  void.  By  the  term 
"executive  authority,"  as  used  in  the  act  of  congress,  it  was  held  in  Common' 
xoeaUh  v.  Hall,  9  Gray,  262,  nothing  more  is  intended  than  to  prescribe  the 
department  of  government,  the  executive  as  distinguished  from  the  judicial 
and  legislative,  to  which  application  should  be  made  for  the  surrender  of 
fugitives  from  justice;  and  if  the  executive  authority  is  not  vested  in  the 
governor  alone,  it  is  only  necessary  to  call  so  much  of  the  department  into 
action  as  is  requisite  to  carry  the  provinons  of  the  act  into  effect;  section  1, 
chapter  142,  Mass.  R.  S.  1836,  authorizing  the  governor  alone  to  issue  a  war- 
rant for  the  apprehension  of  a  fugitive,  is  therefore  in  accordance  with  the  act 
of  congress. 

EXECUTTVX    DlSORBTION  IN    CAUSING    AR&EST  AND    DeLTVXBT. — The   Uw 

of  congress  provides  that  on  demand  made  of  the  executive  authority  of  any 
state  or  territory  to  which  a  fugitive  from  justice  has  fled,  and  the  compli- 
ance with  certain  requirements,  "it  shall  be  the  duty  "of  such  executive 
authority  to  cause  the  arrest  and  delivery  of  the  fugitive.  It  has  never  been 
authoritatively  held  that  this  law  is  anything  more  than  declaratory.  Thus 
in  Commonwealth  qf  Kentucky  v.  Dennieon,  24  How.  66,  107,  where  it  was 
sought  to  compel  the  performance  of  this  duty  by  mandamus.  Chief  Justice 
Taney  said:  *'  The  words  'it  shall  be  the  duty,'  in  ordinary  legislation,  im- 
ply the  assertion  of  the  power  to  command  and  to  coerce  obedience.  But 
looking  to  the  subject-matter  of  this  law,  and  the  relations  which  the  United 


Feb.  1852.]  Matteb  of  Fetter.  393 

StKtes  and  the  aeTeial  ttfttes  bear  to  each  other,  the  ooart  ia  of  the  opiitkai 
the  worda  '  it  ahall  be  the  duty '  were  not  need  aa  mandatory  and  oompnl- 
aory,  bat  aa  deolaratory  of  the  moral  daty  whieh  thia  compact  created,  when 
congroaa  had  provided  the  mode  of  carrying  it  into  execution.  The  act  does 
not  provide  any  meana  to  compel  the  execntion  of  thii  daty,  nor  inflict  any 
paniahment  for  neglect  or  refnaal  on  the  part  of  the  ezecntive  of  the  state; 
nor  ia  there  any  danae  or  provinon  ui  the  conatitation  which  arma  the  gov* 
emment  of  the  United  Statea  with  thia  power."  It  foUowa  from  this  thai  a 
writ  of  eerUorari  will  likewiae  not  be  iaaned  againat  a  governor  to  oompei  the 
prodnction  of  the  papers  on  which  he  iasned  his  warrant:  MaUer  qf  Ltary^ 
10  Ben.  197»  212;  S.  C,  6  Abb.  K.  0.  43,  68.  See  also  Taylor  v.  TahUor^  16 
Wall.  968,  aa  recognizing  the  view  that  the  executive  has  a  discretion  in  thia 
matter  with  which  coorta  will  not  interfere.  Chancellor  Kent  thns  spoke  of 
the  law:  '*  I  am  not  aware  that  there  haa  been  any  judicial  opinion  on  this 
provision;  and  aa  it  stands,  I  should  apprehend  that  on  demand  being  made^ 
and  the  documenta  exhibited,  no  discretion  remained  with  the  executive  of 
the  state  to  which  the  fugitive  had  fled,  and  that  it  was  hia  duty  to  cause 
the  fugitive  to  be  arrested  and  surrendered.  But  if  the  executive  on  whom 
the  requisition  is  made  should  think  proper  to  exercise  hii  discretion  and 
refuse  to  cause  the  fugitive  to  be  arrested  and  surrendered  (aa  haa  been  done 
in  one  or  more  instances),  I  do  not  know  of  any  power  under  the  authority 
of  the  United  Statea  by  which  he  could  be  coerced  to  perfonn  the  duty:"  2 
Kent's  Com.,  12th  ed.,  *32,  note  h.  Certain  decisions  of  state  courts  speak  of 
the  imperative  duty  of  the  executive  upon  whom  the  demand  is  made,  to 
issue  his  warrant  for  the  arrest  and  delivery  of  the  fugitive,  on  the  produc- 
tion of  the  requisite  papers,  and  at  least  deny  his  right  to  inquire  into  the 
guilt  or  innocence  of  the  accused:  See  Johnston  v.  Biley^  130a.  97, 133;  People 
V.  Pinkerton^  17  flun,  199.  In  the  first  of  these  cases  a  requisition  had  been 
made  for  the  surrender  of  '*  Robert  J.  Williams,"  as  a  fugitive  from  justice. 
The  governor  of  the  state  upon  whom  the  demand  was  made  issued  his  war- 
rant for  the  arrest  of  "  Robert  J.  Williams,  alku  Spencer  Riley."  Held,  in 
an  action  for  false  imprisonment  by  the  latter  against  the  agent  appointed  to 
receive  the  fugitive,  that  the  governor  had  no  legal  authority  to  insert  the 
oiuw  in  the  warrant,  but  should  have  been  governed  by  the  record  produced: 
Work  V.  CorringUm,  34  Ohio  St.  64;  S.  G,  32  Am.  Rep.  345.  An  executive, 
therefore,  having  a  discretion  as  to  issuing  a  warrant,  has  the  power  to  revoke 
it  when  inued:  In  re  Carroll^  11  Chia  L.  K.  14;  Work  v.  Corrmgton,  34  Ohio 
Si  64;  S.  C,  32  Am.  Rep.  346;  and  this,  whether  issued  by  himself  or  his 
predecessor:  Work  v.  Corrhigtott,  wpra.  If  a  fugitive  has  once  been  delivered 
up  by  the  governor  for  the  crime  in  question,  has  been  allowed  bail,  forfeited 
his  bond,  and  has  again  become  a  fugitive,  it  is  also  within  the  power  of  the 
governor  to  order  a  second  arrest  and  surrender:  Matter  of  Hughes,  PhilL 
L.67. 

JuKisDicnoir  or  Coubts  to  Inquibb  ikto  Causb  ov  Detention. — 1.  in 
OeneraL — ^While  courts  have  no  power  to  control  the  executive  discretion 
and  compel  the  surrender  of  a  fugitive  from  justice,  yet  where  the  executive 
has  once  acted,  and  haa  issued  his  warrant,  the  question  may  be  investigated 
on  habeas  corpus^  whether  or  not  the  prisoner  is  properly  detained  under  the 
constitution  and  law  of  congress:  Ex  parte  Smithy  3  McLean,  121 ;  S.  C,  6  Law 
Rep.  67;  MaUer  of  Manchester,  6  Cal.  237;  Matter  of  Briscoe,  61  How.  Pr. 
422;  People  v.  Brady,  66  N.  Y.  182;  Jones  v.  Leonard^  60  Iowa,  106;  S.  C, 
82  Am.  Rep.  116;  Alokr^s  Case,  18  Cent.  L.  J.  262;  S.  C,  2  Ala.  L.  J.  457. 
This  inquiry  was  held  to  be  expressly  authorized  by  section  7  of  the  Indiana 
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ftot  ckf  Harbh  9,  1867>  and  not  forbidden  by  the  oomrtitatloD  or  act  of  oongreai» 
in  Hartman  ▼.  AveUne^  63  Ind.  844;  S.  C,  30  Am.  Bep.  2}7.  The  power waa 
howeTer  deiiied  by  Jndge  Ray  of  Soath  Oarolina»  in  the  early  case  of  Sx  parit 
WiOard  and  Wife,  dted  Swg.  CoBsL  h,  396;  bat  it  ia  needleaa  to  aay  that  hia 
deciaion  ia  not  in  aooordanoe  with  authority  or  long-established  practioe. 

2,  JurUdietion  whether  Coneurrtnt  in  CnUed  State$  and  State  CaurU, — 
A  person  arrested  aa  a  fngitive  from  justice  from  one  state  under  a  warrant 
issued  by  .the  governor  of  another  state  is  undoubtedly  '*  in  custody  under  or 
by  color  of  the  authority  of  the  United  States,**  or  "  in  custody  for  an  act  done 
or  omitted  in  pursuance  of  a  law  of  the  United  Statea,"  and  therefore  the  na- 
tional courts,  under  section  753,  United  States  revised  statutes,  have  jurisdic- 
tion by  habeas  corpus  to  inquire  into  the  detention :  Ex  parte  Smifh,  3  McLean, 
121;  S.  a,  6  Law  Bep.  57;  Matter  o/Leary,  10 Ben.  107;  S.  C,  6  Abb.  K.  C.  43; 
Matter  of  TUvs,  8  Id.  411;  ExparUMcKean,  3  Hughes,  23;  In  re  Doo  Woon, 

18  Fed.  Bep.  888;  S.  C,  1  West  Coast  Bep.  333;  and  this,  although  a  pro- 
oeeding  by  certiorari  is  pending  in  a  state  court  at  the  suit  of  the  fugitive, 
for  the  review  of  a  decision  of  an  inferior  court  dismissing  a  writ  of  habetis 
corpus  issued  by  him:  Matter  of  Leary^  supra.  But  the  jurisdiction  is  not 
exclusive:  the  arrest  is  made  by  state  agency  and  state  officers,  and  state 
courts  and  judges  have  also  jurisdiction  in  the  matter.  This  was  so  held  by 
the  supreme  court  of  the  United  States  in  the  recent  case  of  Bobb  v.  Connolly, 
4  Sup.  Ct.  Bep.  544,  affirming  the  judgment  of  the  supreme  court  of  California 
in  In  re  RM,  1  West  Coast  Bep.  255;  S.  C,  1  Pac.  Bep.  881,  and  overruling 
the  case  as  it  came  before  the  circuit  court  of  the  United  States  in  In  re  Rofjh, 

19  Fed.  Bep.  26;  S.  C,  1  West  Coast  Bep.  439,  in  which  latter  instance  the 
conclusion  was  based  upon  Ableman  v.  Booths  and  United  Stales  ▼.  Booths  21 
Bow.  506;  and  Tarble*s  Case,  13  Wall.  397. 

Mr.  Justice  Harlan,  in  delivering  the  opinion  of  the  court,  says:  '*  It  is  true 
that  the  executive  authority  of  the  state  in  which  the  fugitive  has  taken 
refuge  is  under  a  duty  imposed  by  the  constitution  and  laws  of  the  United 
States  to  cause  his  surrender  upon  proper  denumd  by  the  executive  author- 
ity of  the  state  from  which  he  has  fled.  It  is  equally  true  that  the  authority 
of  the  agent  of  the  demanding  state  to  bring  the  fugitive  within  its  terri- 
torial limita  is  expressly  conferred  by  the  statutes  of  the  United  States,  and 
therefore,  while  so  transporting  him,  he  is,  in  a  certain  sense,  in  the  exercise 
of  an  authority  derived  from  the  United  States.  But  these  circumstances  do 
not  constitute  him  an  officer  of  the  United  States  within  the  meaning  of 
former  decisions.  He  is  not  appointed  by  the  United  States,  and  owes  no 
duty  to  the  national  government,  for  a  violation  of  which  he  may  be  pun- 
ished by  its  tribunals  or  removed  from  office.  His  authority,  in  the  first  in- 
stance, comes  from  the  state  in  which  the  fugitive  stands  charged  with  crime. 
He  is,  in  every  substantial  sense,  her  agent,  as  well  in  receiving  custody  of 
the  fugitive  aa  in  transporting  him  to  the  state  under  whose  conmiission  he  Is 
acting.  What  he  does  in  execution  of  that  authority  is  to  the  end  that  the 
violation  of  the  laws  of  his  state  may  be  punished.  The  fugitive  is  arrested 
and  transported  for  an  offense  against  her  laws,  not  for  an  offense  against  the 
United  States.  *  •  •  Subject,  then,  to  the  exclusive  and  paramount 
authority  of  the  national  government,  by  its  own  judicial  tribunals,  to  de- 
termine whether  persons  held  in  custody  by  authority  of  the  courts  of  the 
United  States,  or  by  the  conmiissioners  of  such  courts,  or  by  officers  of  the 
general  government  acting  under  its  laws,  are  so  held  in  conformity  with 
law,  the  states  have  the  right  by  their  own  courts,  or  by  the  judges  thereof, 
lo  inquire  into  the  grounds  upon  which  any  person,  within  their  respective 
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territoruJ  limits,  is  restimiiicd  of  his  liberty,  and  to  discharge  him  if  it  be 
•soertaiDed  that  such  restraint  \b  illegal;  and  this,  notwithstanding  sach  ille- 
gality may  arise  from  a  violation  of  the  oonstitation  or  the  laws  of  the 
United  States:"  See  alao,  holding  the  same  view,  Moht^n  Ctm {Ex  parte  StaU 
qf  Pennf^vaMia),  18  Cent.  L.  J.  252;  8.  0.,  2  Ala.  L.  J.  457,  decided  by  the 
supreme  court  of  Alabama;  and  an  artiole  by  Mr.  Spear  In  29  Alb.  L.  J.  200; 
bnt  see  2  Kent's  Com.,  12th  ed.,  *32,  note  h, 

Qxrwt  OB  Ikvocinob  ov  Fugititb,  whbtbsr  Ikqitired  tsto  ov  Habeas 
CoBFUS. — ^It  is  not  every  matter  connected  with  the  arrest  and  surrender  of 
fugitives  from  justice  that  will  be  inquired  into  by  the  courts  on  habeas  eor* 
p9u.  While  there  must  be  a  proper  charge  of  crime,  it  is  settled  that  the 
guilt  or  innocence  of  the  prisoner  will  not  be  investigated:  Matter  </  Clark^ 
9  Wend.  212;  State  v.  Sehlemn^  4  Harr.  (Del).  677, 578;  People  v.  Brady,  66 
N.  Y.  182,  187;  TuUUr.  Fleming.  89Ind.  15;  Matter  qf  Voarhees,  32  N.  J.  L. 
141,  160;  Ex  parte  Swearingen,  13  S.  C.  74,  78;  In  re  Oreenough,  31  Vt.  270, 
288;  Moh'e  Can  {ExparU  StaU  qf  Pennsylvania),  18  Cent.  L.  J.  252;  S.  a,  2 
Ala.  L.  J.  457;  but  where  aperson  is  arrested asafugitive  from  justicebefore  any 
demand  is  made  for  his  arrest  and  surrender,  the  question  is  a  different  one, 
and  it  is  then  proper,  for  obvious  reasons,  to  ascertain  whether  a  crime  has 
been  oonmiitted  under  the  laws  of  another  state:  See  State  v.  Bvwme,  4  Harr. 
(DeL)  572,  576;  Staie  v.  Scltelmn,  Id.  577,  578.  If  the  copy  of  the  indictment 
accompanying  a  requisition  contains  a  charge  of  crime,  that  is  all  that  b 
necessary,  and  the  tribunals  of  the  state  in  which  the  criminal  is  found  will 
not  consider  or  pass  upon  the  sufficiency  of  the  indictment  as  a  matter  of 
technical  pleading:  Matter  qf  Voorhees,  supra;  DaiM  Case^  122  Mass.  324. 
In  Ex  parte  Swearingen^  suprOf  where  it  was  objected  that  the  pemsa 
originating  the  prosecution  in  Georgia  was  not  a  citizen  of  that  state,  the  su- 
preme court  of  South  Carolina  said:  /'It  is  quite  sufficient  to  say  that  we  are 
not  ax  liberty  to  consider  such  a  question.  The  authorities  of  the  state  of 
Georgia  have  undoubtedly  recognised  the  fact  that  a  prosecution  has  been 
lawfully  commenced  in  that  state,  and.  it  is  not  for  us  to  question  it.  Whether 
the  charge  has  been  niade  in  proper  legal  form,  or  whether  it  can  be  sustained 
by  legal  evidence,  are  questions  which  belong  exclusively  to  the  tribunals  of 
the  state  where  the  crime  is  alleged  to  have  been  conmiitted,  as  they  alone 
have  jurisdiction  to  determine  whether  the  laws  of  such  state  have  been  vio- 
lated. Even,  however,  were  the  point  raised  a  matter  within  oar  jurisdic- 
tion, we  are  altogether  unable  to  discover  any  valid  reason  why  a  citizen  of 
South  Carolina  may  not  commence  a  prosecution  in  the  state  of  Georgia  for 
an  offense  committed  within  the  territorial  limits  of  that  state."  A  distinc- 
tion was  suggested,  however,  in  In  re  Oreenough,  supra,  between  charges 
made  by  affidavits  and  charges  by  indictments;  Beutsett,  J.,  says:  **  The  court, 
upon  the  habeas  corpus,  can  not  pronounce  upon  the  guilt  or  innocence  of  the 
alleged  fugitive.  That  must  be  left  to  the  courts  of  that  state  where  the 
crime  is  alleged  to  have  been  committed.  If  the  charge  is  by  way  of  ajfidavii 
against  the  alleged  fugitive,  and  it  clearly  appears  from  the  whole  facts  etated 
in  the  affidavit  taken  together  that  no  crime  had  been  committed,  it  might 
with  some  show  of  reason  be  claimed  that  the  subject-matter  was  i.ot  within 
the  provisions  of  the  constitution  and  act  of  congress,  and  therefore  as  to  the 
jurisdiction  of  the  warrant,  the  whole  matter  would  be  non  coram  judiee,  hat 
that  is  far  from  being  this  case.  Here  the  charge  against  the  alleged  fugitive 
is  by  a  bill  of  indictment  found  by  a  grand  jury,  and  whether  the  bill  charges 
an  indictable  offense  under  the  statute  of  Illinois  should  be  left  to  the  deter- 
mination of  the  courts  of  that  state."  And  see  the  remarks  of  Andrews,  J., 
In  PeepU  r.  Brady.  56  K.  T.  182,  100.  quoted  post. 
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CoNRRTunoN  BMnuoES  What  OrwKtivEa.^lt  U  MttM  that  the  words 
'*  treason,  felony,  or  other  crime,*'  contained  in  the  provision  of  the  constito- 
tion,  embrace  every  act  for1>idden  and  made  ponishable  as  a  crime  by  the  law 
of  the  state  or  territory  making  the  demand,  whether  maAe  so  by  commoii 
law  or  by  statate:  CammomweaUh  </  Kenhukg  v.  DennUonf  24  How.  66,  M; 
MaUer  qf  Clark,  9  Wend.  212;  OommomoBaUh  t.  Oreen,  17  Mass.  515,  547; 
Brwon's  Ccue,  112  Id.  409;  8.  C,  17  Am.  Bap.  114;  Pecple  ▼.  Brady,  56  K. 
Y.  182,  188;  People  ▼.  Danohue,  84  Id.  488;  In  re  Hoop^,  52  Wis.  699;  tha 
principal  case  has  been  cited  to  this  proposition  in  RMnttm  y.  Flafidan,  29 
Ind.  10;  MaUerqf  Vwrheee,  ;i2  K.  J.  L.  141;  In  re  OrteMugh,  81  Vt.  2791 
And  the  claose  indades  crimes  made  so  by  statates  passed  sfter  the  adoption 
of  the  oonstitntion:  MaUtr  qfHughu,  PhilL  L.  57;  MaUer  qf  Lemry,  10  Ben. 
197;  S.  C,  6  Abb.  N.  C.  43.  Whether  the  term  '*  crime  **  indndes  mere  mis- 
demeanors would  seem  to  be  doabtlnl:  Seeifotter  of  Voorheee,  82  K.  J.  L.  141, 
148.  It  was  held,  however,  in  Morion  v.  Skinner,  48  Ind.  123,  that  a  misde- 
mesnor  punishable  by  a  fine  not  exceeding  five  thonsand  dollars  was  within 
the  meaning  of  the  word  as  nsed  in  theooostitation:  and  see  People  y,  Brady, 
56  N.  Y.  182,  188. 

Who  ABC  Fvornyn  from  Justioe.— A  fugitive  from  jnstioe  Is  defined 
to  be  "  a  person  who  commits  a  crime  within  a  state,  and  withdraws  himsell 
from  such  jarisdiction  without  awaiting  to  abide  the  consequences  of  such 
act: "  Malter  of  Voorhees,  23  X.  J.  L.  141,  150;  and  again,  in  Hibler  v.  State^ 
43  Tex.  197t  201,  it  was  said  that  **  a  person  who  commits  a  crime  in  one  states 
for  which  he  is  indicted,  and  departs  therefrom,  and  is  found  in  another  state, 
may  well  be  regarded  as  a  fugitive  from  justice;  '*  and  also  in  People  v.  Pinker* 
Urn,  17  Hud,  199,  that  '*  the  charge  that  he  committed  a  crime  in  that  state, 
coupled  with  the  fact  that  he  is  found  in  this  state,  is  conclusive  upon  the 
question  whether  he  is  a  fugitive  from  justice."  One  who  goes  into  a  states 
commits  a  crime,  and  then  returns  home,  is  as  much  a  fugitive  from  justice 
as  though  he  had  committed  a  crime  in  the  state  in  which  he  resided,  and 
then  fled  to  some  other  state:  Kingshury*s  Case,  106  Msss.  223;  Ex  parte 
Swearingefi,  13  S.  C.  74;  and  see  MaUer  qf  Adams,  7  Law  Rep.  386, 389.  An 
interesting  question  in  this  connection  is  whether  the  oonstitntion  embraces 
*'  fugitives  by  construction,"  or  those  who  while  in  one  state,  and  remaining 
there,  commit  acts  which  result  in  crimes  by  the  laws  of  other  states,  as,  fur 
example,  obtaining  goods  by  false  pretenses.  This  question  is  of  course  based 
upon  the  theory  that  the  crime  is  committed  in  that  jurisdiction  where  the 
act  takes  effect  or  produces  the  result,  and  not  where  the  offender  was  st  the 
time  of  its  execution.  The  cases  which  have  arisen  answer  this  question  in 
the  negative:  Jones  v.  Leonard,  50  Iowa,  106;  S.  C,  32  Am.  Rep.  116;  MaUer 
qf  Adams,  7  Law  Rep.  386;  Mohr's  Case,  18  Gent.  L.  J.  252;  S.  C,  2  Ala.  L. 
J.  457;  Wilcox  V.  Nohe,  34  Ohio  St.  520.  The  court  in  the  latter  case,  in  con- 
r^.ruing  the  words  '*  who  shall  flee"  in  the  constitution,  says:  '*  These  words, 
taken,  as  they  must  be,  in  their  natural  and  obvious  sense,  do  not  include  a 
case  of  coDstnictive  presence  in  the  demanding  state  and  constructive  flight 
therefrom,  but  relate  only  to  a  case  where  the  accused  is  actually  present  in 
the  demanding  state  at  the  time  he  commits  the  act  of  which  complaint  ii 
made."  If  the  prisoner  is  not  really  a  fugitive  from  justice,  and  should  un- 
dertake to  set  that  up  as  a  ground  for  relief  on  habeas  corpus,  it  can  not  be 
done  by  a  mere  denial,  but  by  the  statement  of  such  facts  as  would  show  that 
the  presumption  upon  which  the  governor  had  acted  was  unfounded  in  facti 
IJibler  v.  State,  43  Tex.  107. 

Extradition  Papess. — 1.  Papers  JRequisite  /or  the  Issuing  qf  WarroiiUo, 
and  ft'  eir  A  ulkeniicaUon. — An  authenticated  copy  of  an  indictment  found,  or 
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affidaTit  made^  ohaxging  the  penon  demanded  with  the  oommlMion  of  a  erfane, 
miist  be  produced  before  a  governor  is  anthoriaed  to  iasae  his  warrant  for  the 
apprehension  of  the  fugitive:  See  MaUer  qfJhiUer,  7  Abb.  Pr.,  N.  8.,  67;  Ehi 
parte  PjUter,  28  Ind.  450;  BoU$y.  WWitm^  17  B.  Mon.  687;  but  an  anthen- 
ticated  copy  of  an  information  filed  is  a  sufficient  compliance  with  the  act  of 
oongreaa:  In  re  Hooper^  62  Wis.  609.  A  requisition  alone  is  not  sufficients 
Matter  qf  Jiutter,  7  Abb.  Pr.,  N.  S.,  67;  see,  however,  HiUer  v.  Siate,  4S 
Tex.  107.  Bat  it  Is  not  necessary  that  a  warrant  should  have  been  issued 
for  the  fugitive  in  the  state  from  which  he  fled;  it  is  the  indictment  or  affi* 
davit^  and  not  the  issuing  of  a  warrant,  that  constitutes  the  charge  against  a 
fugitive  upon  which  his  return  can  be  required:  TtMis  v.  Fleming^  69  Ind. 
15.  The  indictment  or  affidavit  must  be  certified  as  authentic  by  tlie  govern 
nor  or  chief  magistrate  of  the  state  or  territory  from  whence  the  person 
charged  has  fled;  therefore  an  affidavit  certified  as  authentic  by  a  secretary 
of  state  Is  insufficient:  8obnnan*a  Caae^  1  Abb.  Pr.,  N.  8.,  347.  The  cer* 
tificate  of  authentication  is  not  required  to  be  in  any  particular  form,  and 
where  the  language  of  the  demanding  governor  in  the  requisition  shows  the 
copy  ol  the  indictment  annexed  thereto  to  be  authentic,  it  is  sufficient:  B^ 
forte  Shddtm,  84  Ohio  St.  310;  Matter  qf  Mamchetter^  6  CaL  237;  and  see 
HihUr  V.  State,  43  Tex.  107. 

2.  8t^leie$»eif  qf  Indictment; — ^The  courts  seem  to  be  justly  unwilling  to 
discharge  arrested  fugitives  for  defects  in  duly  authenticated  indictments. 
Thus  in  DaM  Com,  122  Mass.  824,  320,  Gray,  0.  J.,  said:  '<  When  an  in- 
dictment appears  to  have  been  returned  by  a  grand  jury,  and  is  certified  as 
authentic  by  the  governor  of  the  other  state,  and  substantially  charges  a 
erime,  thii  court  can  not,  on  haheae  corpus  discharge  the  prisoner  because  of 
formal  defects  in  the  indictment;  but  the  sufficiency  of  the  charge  as  a  mat- 
ter of  technical  pleading  is  to  be  tried  and  determined  in  the  state  in  which 
the  indictment  is  found."  The  same  view  was  taken  in  Matter  qf  Voorhees^ 
82  K.  J.  It.  141,  160,  by  Beasley,  C.  J.;  and  by  Bennett,  J.,  in  In  re  Often- 
migh,  81  Vt.  270,  288,  quoted  above.  And  in  Hibier  ▼.  State,  43  Tex.  107,  it 
was  held,  where  the  copy  of  an  indictment  was  certified  as  authentic,  the 
absence  of  a  seal  to  the  certificate  of  the  clerk  of  the  court  in  which  the  in- 
dictment purported  to  have  been  found,  or  of  a  file-mark  on  the  indictment, 
would  not  be  noticed  on  habeas  eorpue, 

8.  Sf^/teiencif  qf  Affidamte. — ^An  affidavit  accompanying  the  demand  must 
charge  that  a  crime  has  been  committed  by  the  accused  in  the  state  or  terri- 
tory from  which  he  has  fled:  Ex  parte  Smith,  3  McLean,  121;  8.  C,  6  Law 
Rep.  67;  Matter  qf  Heyward,  1  Sandt  701;  Ptopte  v.  Brady,  56  N.  Y.  182; 
and  such  affidavit  must  not  be  on  belief,  or  embody  a  hearsay  statement,  but 
must  distinctiy  charge  the  offense:  Ex  parte  Snw^  3  McLean,  121;  8.  C,  6 
Law  Rep.  57;  Matter  of  Ldand,  7  Abb.  Pr.,  N.  S.,  64;  Matter  of  Butter, 
Id,  67;  and  if  the  affidavit  is  thus  defective,  the  court  will  not  ordinarily  re- 
mand the  prisoner  until  the  proper  documents  can  be  prepared:  Matter  oj 
Ldand;  Matter  qf  Butter,  In  MaUer  of  Manchester,  5  CaL  237,  it  was  held 
onneoeasary  that  the  affidavit  should  set  forth  the  crime  with  all  the  legal 
exactneM  required  to  be  observed  in  an  indictment;  it  is  enough  that  it  dis- 
tinctiy charge  the  commission  of  an  offense;  but  it  ii  well  to  notice  in  this 
connection  some  pertinent  observations  of  Andrews,  J.,  in  People  v.  Brady, 
66  K.  T.  182,  100;  he  says:  "  It  can  not  be  held  that  any  less  degree  of  cer- 
tainty is  admissible  in  an  affidavit  charging  the  conspiracy  than  is  require<< 
in  an  indictment  Cor  the  same  offense.  If  any  distinction  exists  in  this  respect, 
lbs  affidavit  should  be  more  full  and  specific.    It  is  usually  the  ex  jMnnte  state* 
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ment  of  tbo  aocuer.  An  indictment  is  fonnd  by  a  body  standing  indifferent 
between  the  parties,  and  charged  npon  oath  to  inquire  of  offenses,  and  which 
Is  supposed  to  act  npon  competent  proof  in  finding  the  bill;"  and  see  the  re- 
marks of  Bennett*  J.,  in  /a  re  Grtenough^  31  Vt  279»  288,  quoted  wpra.  It 
is  necessary  also  that  the  affidavit  allege  thst  the  accused  has  fled  from  jua- 
tioe:  Matter  q/  Heyward^  1  Sandf.  701;  Ex  parte  Eomane9, 1  Utah,  26,  citing 
the  principal  case  to  this  point;  contra:  Ex  parte  Swearingen^  13  S.  C.  74.  Wil- 
lard,  J.,  dissenting.  In  Matter  qf  Maneheeter,  6  Cal.  237,  where  it  was  ob- 
jected that  tlie  affidavit  did  not  charge  in  distinct  words  that  the  prisoner 
was  a  fugitive  from  justice,  it  was  held  that  the  allegation  that  he  oonmdtted 
the  crime,  and  then  secretly  fled,  was  sufficient  from  which  to  deduce  the 
conclusion. 

4.  Svficiencff  qf  EaceeuUve  FTamuite.— Concerning  the  sufficiency  of  execu- 
tive warrants,  there  seems  to  be  some  apparent  if  not  real  conflict  among  the 
cases,  arising  no  doubt  in  some  instances  from  the  fact  that  sometimes  the  war- 
rant is  accompanied  by  a  copy  of  the  indictment  or  affidavit  upon  which  it  is 
issued,  and  sometimes  not.  In  the  first  place,  it  is  established  by  authority 
and  practice  that  a  copy  of  the  indictment  or  affidavit  need  not  accompany  the 
warrant:  NiehoU  v.  Come^ttts,  7  Ind.  Oil;  Eobinson  v.  Flandert,  29 Id.  10;  but 
in  such  cases  the  warrant  should  evidently  recite  at  least  that  the  requisition 
upon  which  it  was  issued  was  accompanied  by  a  duly  authenticated  copy  of  an 
indictment  or  affidavit:  See  the  cases  last  cited;  Ex  parte  Thornton,  9  Tex.  635; 
InrtDoo  Woon,  18  Fed.  Bep.  898;  S.  C,  1  West  Coast  Bep.  333.  When  these 
requisites  have  been  complied  with,  it  has  been  held  that  the  warrant  is  conclu- 
sive evidence  that  the  person  named  therein  stands  charged  with  crime  in 
the  other  state:  Matter  qf  Leary,  10  Ben.  197;  and  see  State  v.  Schlemn,  4 
Harr.  (DeL)  677.  Certain  other  cases  recognize  the  right  to  examine  into  the 
warrant  to  see  if  a  crime  has  been  properly  charged:  People  v.  Donohuet  84 
K.  Y.  438;  People  v.  Pinkerton,  77  Id.  245,  affirming  17  Hun,  199.  Kings- 
bury't  Case,  106  Mass.  223,  holds  that  the  iesue  of  a  warrant  by  the  governor, 
under  the  general  statutes  1860,  c.  177,  sec.  3,  is  conclusive  that  the  demand 
is  conformable  to  law,  and  ought  to  be  complied  with,  unless  there  is  some 
defect  apparent  on  the  record;  and  see  DaM  Case,  122  Id.  324;  Common' 
wealth  v.  naU,  9  Gray,  262.  In  Brown*s  Caae,  112  Mass.  409;  S.  C,  17  Am. 
Bep.  1 14,  where  it  was  objected  that  the  offense  was  not  sufficiently  set  forth 
in  the  warrant,  it  was  held  that  the  question  was  not  whether  the  statement 
therein  would  be  sufficient  in  an  indictment  to  put  the  prisoner  upon  trial  in 
the  state  from  which  he  fled,  but  whether  it  showed  that  he  has  been  charged 
with  a  crime  against  the  law  of  that  state;  and  for  that  purpose  a  general  de- 
scription in  the  warrant  was  held  sufficient.  See  further,  as  to  the  necessity 
of  charging  the  offense  in  the  warrant.  Ex  parte  Butler,  18  Alb.  L.  J.  369; 
Matter  qfBomaine,  23  Cal.  585.  In  Ex  parU  Oubreth,  49  Id.  435,  it  is  held 
that  the  proceedings  under  the  statute  in  relation  to  the  arrest  and  detention  of 
fugitives  from  justice  are  required  by  section  1650  of  the  California  penal  code 
to  be  similar  in  all  respects  to  those  instituted  against  persons  charged  with 
public  offenses  committed  within  the  limits  of  the  state,  and  it  is  indispensable 
to  their  validity  in  either  case  that  the  warrant  should  specify  the  offense  alleged 
to  have  been  committed  by  the  accused.  Warrants  were  held  to  be  insuffi- 
cient in  In  re  Jackson,  2  Flipp.  183;  S.  C,  12  Am.  Law  Bev.  602;  Matter  of 
liomaine,  23  Cal.  585,  because  they  did  not  state  either  satisfactorily  or  at  all 
that  the  accused  was  a  fugitive  from  justice.  Warrants  are  required  in  Mis- 
souri to  be  under  the  great  seal  of  the  state,  and  if  the  impression  of  the  seal  ii 
onintelligibie,  the  warrant  is  void:  VaUad  v.  Sheriff,  2  Mo.  26.    A  mandate 
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anthoriang  the  "  deliTery  **  of  the  fagitiTe  to  an  agent  is  sufficient  to  anthorize 
Ida  arrest:  Ex  parte  Swearinffen,  18  8.  G.  74;  ae  is  a  warrant  anthorizing  him 
to  **  take  and  reodve  into  custody  "  the  fugitive.  As  to  an  agent  being  pro- 
tected under  his  precept,  see  PeUn$  ▼.  SteUe^  42  Ga.  858;  CommonweaUh  t. 
Ball,  9  Gray,  262. 

Abbkst  bbiobx  Dbmaitd  Madb.— It  is  perfectly  well  settled  that  a  fngi- 
tive  from  justice  may  be  arrested  before  a  demand,  and  detained  in  custody 
a  reasonable  time  to  give  the  executiTe  of  the  state  from  which  he  fled  an 
opportunity  to  issue  a  requisition;  Matter  qf  Ooodhut,  1  Wheel.  Cr.  Gas. 
427;  Pet^  v.  Ooodhm,  2  Johns.  Gh.  19l8;  S.  G.,  I  Gity  H.  Bee.  153;  Peo- 
pU  V.  Schenckt  2  Johns.  479;  CommonweaUh  v.  DetuoUf  10  Serg.  &  R.  125, 
185;  S.  G.,  2  Wheel  Gr.  Gas.  17;  State  v.  Howell,  R.  M.  Gharlt.  120;  Staie  v. 
Loper^  Ga.  Dec.,  pt  2,  33;  StaU  y.  BatSnej  4  Harr.  (DeL)  572;  Ex  parte  Bo- 
manes,  I  Utah,  23;  Ex  parte  Donaghcy,  2  Pittsb.  166;  tiie  two  latter  cases 
citing  the  principal  case  to  this  point;  see,  however.  People  v.  Wright,  2  Gai. 
213.  This  is  also  true  in  case  of  foreign  extradition:  See  In  re  Washbwm^ 
4  Johns.  Gh.  106;  S.  G.,  8  Am.  Dec.  548.  But  there  must  be  evidence,  as  a 
fnrerequisite,  that  a  crime  has  been  committed  in  the  other  state,  with  which 
the  prisoner  is  charged:  Ex  parte  Donaghey^  2  Pittsb.  166,  169;  Ex  parte 
MeKean,  3  Hughes,  23.  That  the  person  must  be  charged  with  crime  in 
another  state  is  in  some  instances  required  by  statute:  Slate  v.  Hi^jford,  28 
Iowa,  391;  Ex  parU  Lorraine,  16  Xev.  63;  State  v.  Stoope,  72  Mo.  399;  and 
to  give  a  magistrate  jurisdiction  under  chapter  61  of  the  Indiana  revised 
statutes,  p.  1030,  authorizing  the  commitment  of  fugitives  from  justice  be- 
fore demuid  made,  it  should  be  shown  by  affidavit  that  the  person  sought  to 
be  arrested  is  a  fugitive  from  justice:  Degant  v.  Michael,  2  Ind.  396.  And 
see  further,  on  the  necessity  of  it  appearing  that  the  person  is  a  fugitive  froui 
justice.  Ex  parte  Donaghey,  2  Pittsb.  166,  169.  Under  sections  1548  et  seq. 
of  the  Galifomia  penal  code,  a  prosecution  must  have  been  commenced  and 
pending  in  another  state  before  the  criminal  can  be  arrested  and  detained 
previous  to  a  demand:  Ex  parte  White,  49  GaL  433;  and  reading  sections 
1550  and  861  of  the  penal  code  together,  it  would  seem  that  where  a  person 
is  arrested  as  a  fugitive  from  justice  before  a  demand  made,  he  is  entitled  to 
his  discharge  if  his  examination  is  not  brought  on  before  the  magistrate 
within  six  days:  Ex  parte  Bo$enblat,  51  Id.  285. 

Ghabob  Exisrnfo  aoaikbt  FuorriYB  iir  Statb  whxbb  Foukd. — ^Where 
a  requisition  finds  the  fugitive  from  justice  detained  in  another  state,  to 
there  answer  a  criminal  charge,  he  must  plainly  make  satisfaction  to  the  laws 
of  the  latter  state  before  he  can  be  permitted  to  be  extradited:  See  Matter  oj 
Troutman,  24  X.  J.  L.  634.  This  rule  is  held  to  apply  equally  where  the 
requisition  finds  him  detained  under  civil  process:  Id. ;  Matter  qf  Briacoe,  51 
How.  Pr.  422;  but  in  Ex  parte  Rosenblat,  51  Gal.  285,  where  a  person  was 
arrested  as  a  fugitive  from  justice  from  another  state,  and  before  a  warrant 
for  his  extradition  was  issued  by  the  governor,  an  order  for  his  arrest  was 
made  in  a  civil  suit,  it  was  held  that  he  was  not  liable  to  be  detained  on  the 
latter,  but  must  be  delivered  up  to  be  extradited.  If,  however,  the  state  does 
deliver  up  the  criminal  without  first  exacting  satisfaction,  this  constitutes  a 
good  defense  to  an  action  against  bail  for  his  non-appearance:  State  v.  Allen, 
2  Humph.  258;  but  where  the  state  does  not  participate  in  the  surrender, 
the  rule  is  diffinrent:  Taintor  v.  Taylor,  36  Conn.  242;  a  a,  4  Am.  Rep.  58, 
affirmed  in  the  soprema  oonrt  of  the  United  States  in  Taylor  ▼.  Tamtor^  16 
WaiLa66. 
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KrOITIVB,  WHXTHXB  LlABU  VOK  OtHSB  OrFIKBB  WHXH  EZTBADRBIK— 

2t  b  held  that  a  fuf^tiTe,  extradited  from  one  state  to  another  on  the  charge 
of  a  epecific  crime,  may  be  tried  in  the  latter  state  for  a  difRn«nt  offenses 
Ham  ▼.  StaUf  4  Tex.  App.  645;  CommanweaUh  v.  NcftB^  17  Alb.  L.  J. 
407;  S.  C,  11  Chic.  L.  N.  9;  bat  on  the  other  hand,  this  proposition  is 
denied:  Alatier  qf  Cannon^  47  Mich.  481.  Where  one  has  been  extradited, 
tried,  and  aoqnitted,  it  has  also  been  held  that  he  mtght  then  be  arrested  in 
a  civil  suit;  bat  it  seems  that  had  the  criminal  proceeding  been  a  mere  pre- 
text to  bring  the  defendant  within  the  jarisdiction  of  the  ooart  for  the  par- 
pose  of  proceeding  against  him  cmUtert  he  wonld  be  discharged  on  kabeoi 
eorpus:  WiUiami  v.  Baeon,  10  Wend.  636;  ComnumweaUh  ▼.  DwM^  4  Pa.  L. 
J.  Rep.  40.  Bat  in  CmmpUm  ▼.  WUder,  7  Am.  Law  Bee.  212;  &  C,  29  Alb. 
L.  J.  232,  it  was  held  that  where  parties  procare  the  extradition  process,  and 
have  a  fagitive  brooght  into  another  state  on  a  criminal  charge,  each  parties 
have  no  right  to  institnte  a  civil  suit  sgainst  the  fugitive,  having  its  origin 
in  the  slleged  crime,  antil  he  has  had  a  redEaonable  time  to  retam. 

Arbbst,  whbtheb  must  bb  Lbgal  to  Dbtain  FuorrxTB. — ^It  is  the  ac- 
cepted doctrine  that  a  fagitive  from  justice  may  be  detained  for  prosecaticn 
in  the  state  from  whence  he  fled,  notwithstanding  the  means  employed  to 
bring  him  within  the  reach  of  the  process  of  the  latter  state  be  wholly  with- 
out legal  authority:  In  rt  Miles,  52  Vt  609;  Doio'«  Com,  18  Pa.  St.  37; 
ChmmtmweaUh  v.  No^,  17  Alb.  L.  J.  407;  S.  C,  11  Chic.  L.  K.  9.  This 
is  the  doctrine  applied  to  esses  in  general:  1  Biih.  Cr.  L.,  sec.  135;  Ex 
parte  8coU,  4  Man.  &  B.  361;  S.  C,  9  Bam.  k  Cress.  446;  State  v.  Smith,  1 
Bailey,  283;  8taU  v.  Brtwtter,  7  Vt  118;  State  v.  Ro$$,  21  Iowa,  467.  Although 
in  such  instances  there  may  be  breach  of  international  duty,  for  which  repa- 
ration can  be  demanded;  and  besides,  the  fugitive  may  have  a  right  of  action 
a|{iklnst  those  who  illegally  arrest  him. 
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pablished  of  it  in  the  way  of  its  trade  or  business,  or  of  its  property  and 
concerns^  or  of  its  officers,  servants,  or  members,  by  reason  of  which 
special  damage  is  sustained  by  the  corporation. 
Sfbcial  Damaob  for  Loss  ov  Business  throuoh  Libbl  mat  bb  Absiobbd 
Gbnbrallt,  without  stating  the  names  of  customers  lost,  where  the 
individuals  may  be  supposed  to  bo  unknown  to  the  plaintiff,  or  where  it 
is  impossible  to  specify  them,  or  where  thoy  are  so  numerous  as  to  excuse 
a  specific  description. 

Libel.  The  declaration  alleged  that  the  plaintiffs,  a  corpora- 
tion, were  in  high  repute  and  credit,  and  were  doing  a  large, 
profitable,  and  increasing  business  in  insuring  liyes  and  prop- 
erty; and  that  the  defendant,  well  knowing  the  premises,  but 
with  intent  to  injure  the  plaintiffs  in  their  business,  published 
in  a  certain  newspaper,  of  and  concerning  the  company  in  their 
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busineBB,  and  of  and  oonceming  the  directors,  president,  Tiee- 
presidenty  and  seoretary  of  the  company,  and  of  and  concerning 
the  conduct  and  management  of  the  property  and  concerns  of 
the  company,  a  certain  false,  malicious,  and  defamatory  article, 
set  forth  in  the  declaration,  meaning  to  insinuate  that  the  oflBcers 
and  directors  had  acted  fraudulently  in  managing  and  conduct* 
ing  the  property  and  concerns  of  the  company,  and  had  thereby 
swindled  the  public.  The  assignment  of  special  damage  appears 
in  the  opinion.    The  defendant  demurred  to  the  declaration. 

O.  8.  Oreen  and  FVoom,  for  the  plaintiffs. 

W.  Eabted  and  W.  L.  Dayton,  for  the  defendant 

By  Court,  Gbeeh,  C.  J.  The  first  and  most  material  ques- 
tion raised  by  the  demurrer  in  this  case  is,  whether  an  action 
for  a  libel  may  be  maintained  by  a  corporation  aggregate.  The 
question  is  one,  so  far  as  I  am  aware,  of  first  impression.  No 
case  was  cited  on  the  argument,  nor  have  my  subsequeiat  re- 
searches led  to  one  in  which  the  point  has  been  expressly  de- 
cided. There  is  no  precedent  to  be  found  in  the  books  of  a 
declaration  in  such  an  action.  This  fact,  in  itself,  creates  a 
strong  presumption,  though  by  no  means  oondusiye,  against 
the  right  of  action.  The  weight  to  be  attached  to  the  mere  ab* 
sence  of  all  precedent  will,  however,  be  materially  diminished^ 
when  it  is  remembered  that  the  great  body  of  the  existing  law 
in  regard  to  corporations  is  the  growth  of  the  present  century; 
that  within  the  last  fifty  years  it  was  first  decided  in  West- 
minster hall  that  a  corporation  aggregate  was  liable  dvUiier  fox 
its  torts;  and  at  a  period  still  more  recent,  it  was  there  first 
expressly  adjudged  that  a  corporation,  like  an  indiyidual,  is 
liable  to  indictment.  Perhaps  a  stronger  presumption  against 
the  right  of  a  corporation  to  maintain  an  action  for  libel  may 
be  found  in  the  fact  that  the  prevailing  sentiment  of  the  pro- 
fession is  against  it.  All  experience  t^hes  that  there  are  few 
more  reliable  tests  of  sound  legal  principle  or  correct  practice 
than  the  prevading  sentiment  of  an  intelligent  bar.  These  cir- 
cumstances are  grounds  for  caution  in  arriving  at  a  different 
conclusion,  though  they  certainly  afford  no  reason  for  hesitat- 
ing to  tread  wherever  sound  principles  may  point  the  way,  how- 
ever new  or  untrodden  the  path. 

If  it  be  asked  why,  upon  principle,  an  action  may  not  be 
maintained  by  a  corporation  for  libel,  it  will  be  difficult  to  find 
a  satisfactory  reply.  It  can  not  be  denied  that  a  corporation 
may  have  a  character  for  stability,  soundness,  and  fair  dealing 
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in  the  way  of  its  trade  or  business;  that  this  cliaracter  is  as 
essential — nay,  more  so-— to  its  prosperity  and  succeas  than  that 
of  a  private  individual;  that  banks,  insurance  companies,  and 
money  corporations  generally,  whose  operations  enter  largely 
into  the  business  of  every  community,  depend  mainly  upon  their 
reputation  in  the  communiiy  for  their  success,  and  often  for 
their  very  existence.  Nor  can  it  be  denied  that  the  character  of 
corporations  is  more  easily  and  more  deeply  affected  by  false 
and  malicious  allegations  than  that  of  private  individuals;  nor 
that  the  business  of  a  corporation  is  more  prejudiced  by  an  evil 
name,  by  distrust  of  its  responsibility,  or  of  tiie  character  of  its 
officers,  than  that  of  an  individual.  If,  then,  the  reputation  of 
a  corporation  and  that  of  its  officers  be  essential  to  its  prosper- 
ity, if  it  may  suffer  pecuniary  loss,  and  even  the  utter  destruc- 
tion of  its  pecuniary  interests,  from  false  and  maUdous  repre- 
sentations, why  should  it  not  be  entitled  to  pecuniary  redress  t 
Wherever  the  common  law  gives  a  right  or  prohibits  an  injury, 
it  also  gives  a  remedy  by  action:  8  Bla.  Oom.  28. 

And  in  all  cases  where  a  man  has  a  temporal  loss  or  damage 
by  the  v^rong  of  another,  he  may  have  an  action  upon  the  case 
to  be  repaired  in  damages:  1  Com.  Dig.  272,  Action  upon  the 
Case,  A. 

And  this  general  rule,  says  Starkie,  embraces  all  cases  where 
any  special  damage  is  immediately  occasioned  by  a  false  com- 
munication of  noxious  tendency:  1  Stark,  on  Slan.,  2d  ed.,  2. 

It  may  be  admitted,  without  prejudice  to  the  present  inquiry, 
that  no  words  spoken  or  written  of  a  corporation  are  in  them- 
selves actionable,  but  that  the  corporation  must  always  show 
special  damage  in  order  to  recover.  And  the  reason  for  the 
distinction  may  be  found  in  the  fact  that  a  corporation  has  not, 
like  an  individual,  any  character  to  be  affected  by  the  libel, 
independent  of  its  trade  or  business.  It  has  no  individual 
personal  character,  in  which  it  can  suffer  an  injury  independent 
of  its  pecuniary  afiisurs;  and  therefore,  in  an  action  for  libel 
which  afiSDcts  its  trade  or  business,  the  corporation  must  show 
that  the  words,  not  being  in  themselves  actionable,  have  occa- 
sioned a  special  pecuniary  loss  or  damage. 

This  consideration  will  relieve  the  question  of  another  objec- 
tion, which  was  urged  vrith  much  zeal  upon  the  argument,  viz., 
that  false  and  malicious  words  spoken  or  written  of  a  corporation 
do  not  fall  within  any  approved  definition  of  libel  or  slander. 
By  these,  libel  is  defined  to  consist  of  personal  imputations  upon 
private  men  or  magistrates,  livix^  or  dead.    For  example,  a 
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libel  is  defined  to  be  "  any  writings  picture,  or  other  sign  tend- 
ing, witliout  lawful  excuse,  to  injure  the  cbaiacter  of  indiyiduals:^ 
€k>oke  on  Def .  2. 

It  must  be  admitted  that'  corporations  do  not  fall  within  the 
scope  of  these  definitions.  But  it  is  also  true  that  the  definitions 
are  equaUy  inapplicable  to  the  subject  of  numerous  actions 
brought  by  individuals,  which  are  included  under  the  general 
denomination  of  actions  for  slander.  Thus  an  action  may  be 
maintained  for  slander  of  title  of  real  or  personal  estate,  which 
contains  no  personal  imputation,  and  does  not  affect  the  character 
of  either  indiTiduals  or  magistrates,  living  or  dead:  Oerrard  v. 
Dickenson,  Cro.  Eliz.  196;  1  Sbark.  on  Slan.,  2d  ed.,  191. 

So  it  is  libelous  for  one  newspaper  to  publish  of  another  news* 
paper  that  it  is  low  in  circulation,  inasmuch  as  it  affects  the 
sale  and  profits  to  be  made  by  advertising:  Herioty,  Stuari,  1 
Esp.  437. 

So  words  are  actionable  when  they  throw  discredit  on  a  par- 
ticular commodity  in  which  a  party  deals,  as  to  say  of  a  trader, 
"  that  he  hath  nothing  but  rotten  goods  in  his  shop:"  Burnet  v. 
TFelb,  12  Mod.  420;  Ireland  v.  Lockwood,  Cro.  Gar.  570.  Or  to 
charge  a  bookseller  falsely  with  having  published  an  absurd 
poem:  Ibbart  v.  Tipper,  1  Camp.  850.  Or  to  say  of  a  ship  that 
she  is  broken  and  unfit  to  proceed  to  sea:  2  Ch.  PL,  7th  ed., 
641  k.  Or  to  publish  of  a  stage-coach,  that  it  is  dangerous  to 
travel  in:  Cooke  on  Def.  314. 

The  very  recent  case  of  Swan  v.  Tappan,  5  Cush.  110,  was  an 
action  by  an  author  for  a  publication  disparaging  the  character 
of  school-books  in  which  the  plaintiff  had  a  copyright.  The 
action  failed,  for  a  defect  in  the  declaration,  but  no  doubt  was 
expressed  that,  in  principle,  the  action  was  sustainable.  These 
instances  are  cited  from  a  numerous  and  familiar  class  of  cases, 
to  be  found  in  the  books  of  actions,  denominated  actions  for 
slander  or  libel,  but  which  are  in  truth  special  actions  on  the 
case  for  the  recovery  of  damages  actually  sustained  by  the 
plaintiff  in  consequence  of  the  false  and  malicious  representa- 
tions of  the  defendant,  affecting  the  plaintiff's  property.  They 
do  not  fall  within  any  recognized  definition  of  slander  or  libel; 
they  contain  no  personal  imputation.  They  do  not  affect  the 
character  either  of  individuals  or  magistrates;  but,  like  any  other 
tort,  they  occasion  damage  to  the  property  of  the  plaintiff,  and 
therefore  they  are  actionable.  In  all  these  cases  the  ground  of 
recovery  is  special  damage  actually  sustained  in  consequence  of 
ihe  slander;  and  it  may  be  affirmed,  as  a  general  principle,  that 
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when  damages  have  actually  been  sufitamed,  the  pariy  aggrieved 
may  maintain  an  action  for  the  malidons  publication  of  any  un- 
truth: Sheppard  y.  Waheman,  1  Lev.  58;  Moore  ▼.  Meagher,  1 
Taunt.  43»  per  Heath,  J.;  2  Ch.  PL,  7th  ed.,  641  g,  note. 

It  may  be  collected,  says  Btarkie,  from  the  definitions  of  text- 
writers  and  the  decisions  of  our  courts,  that,  in  general,  an 
action  lies  to  recover  damages  in  respect  of  any  false  and  ma- 
licious communication,  whether  oral  or  written,  to  the  damage 
of  another,  in  law  or  in  fact:  1  Stark,  on  Slan.,  2d  ed.,  2. 

In  most  of  the  cases  cited,  as  has  been  said,  the  words  relate 
solely  to  the  property,  and  not  to  the  character,  of  the  plaintiff. 
In  others,  however,  the  personal  character  of  the  plaintiff  is. 
involved;  and  this  constitutes  the  criterion  whether  the  action 
can  be  midntained  without  special  damage.  Thus,  in  Ingram 
V.  Law9on^  6  Bing.  N:  C.  212,  ^hich  was  an  action  by  the  owner 
and  master  of  a  vessel,  which  he  had  advertised  for  a  voyage  to  the 
Eaferti  Indies,  tdt  an  alleged  libelous  publication  in  a  newspaper, 
charging  that  the  ship  was  not  seaworthy,  Bosanquet,  J.,  said: 
*'The  substantial  question  for  the  court  is,  whether  the  publi- 
cation was  a  libel  on  the  pl^iintiff,  in  his  business  of  a  master 
mariner  and  ship  owner,  or  merely  amounted  to  a  disparage- 
ment of  the  qualities  of  his  ship.  If  it  were  merely  the  latter, 
then,  as  there  is  no  allegation  of  special  damage,  nothing  can 
be  recovered.  But  if  it  was  a  libel  on  the  plaintiff  in  his  busi- 
ness, then  whether  malice  were  proved  or  not,  the  plaintiff 
would  be  entitled  to  recover  damages  for  statements  injurious 
to  his  character,  and  which,  from  their  nature,  must  be  preju- 
dicial to  his  business. '^ 

Where  the  publication  merely  disparages  the  property,  with- 
out affecting  the  individual  character,  as  in  the  case  of  a  libel 
upon  a  stage-coach,  or  upon  a  school-book,  it  is  not  easy  to 
perceive  why  the  action  should  not  be  maintained  by  a  corpora- 
tion as  well  as  by  an  individual.  The  gravamen  of  the  action  is 
the  injury  done  to  the  property  of  the  plaintiff  by  the  wrongful 
act  of  the  defendant.  No  one  but  the  owner  of  the  property  can 
maintain  the  action;  and  a  corporation  being  the  owner,  the 
injury  to  them  is  just  as  great,  and  it  would  seem  upon  princi- 
ple that  the  right  is  just  as  clear,  in  their  behalf  as  it  would  be 
in  case  of  an  individual.  Certainly,  in  case  of  an  injury  to  their 
property  by  any  other  tortious  act,  the  corporation  would  have 
a  clear  right  of  action,  and  why  not  in  case  of  an  injury  in- 
flicted by  the  publication  of  malicious  falsehood?  The  principle 
upon  which  this  right  of  action  vests  in  the  corporation  has 
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been  judicially  recognized  in  seYexal  cases.  Thns  it  has  been 
held,  notwithstanding  the  general  role,  that  two  can  not  unite 
in  an  action  for  slander;  that  a  joint  action  may  be  nudntained 
hy  two  partners  for  de&matory  words  respecting  their  trade,  il 
special  damages  are  claimed  l^  reason  of  the  slander:  Cook  t. 
Baichdhr,  8  Bos.  &  Pul.  150;  Corytan  ▼.  LUhebye,  2  Saund.  115. 

In  the  case  of  WtUiamaf  Chairman  of  The  Hope  Ani*rwnoe  Co., 
T.  Beaumont,  10  Bing.  260,  the  point  directly  before  the  court 
was,  whether,  under  a  particular  act  of  parliament,  the  action 
might  be  maintained  by  the  chairman  in  behalf  of  the  associa- 
tion, which  was  unincorporated.  But  that  question  necessarily 
inyolved  the  right  of  the  associates  themselTCs  to  maintain  the 
action.  Hence  Tindal,  0.  J.,  says:  ''I  think  this  action  is 
maintainable  in  the  name  of  the  chairman.  The  libel  com- 
plained of  is  not  a  libel  on  the  members  of  the  company  in 
their  individual  capacity,  but  a  libel  on  the  partnership  in  the 
way  of  its  business,  by  attacking  the  mode  in  which  that  busi- 
ness is  conducted.  *  *  *  Now,  it  is  clear,  from  established 
cases,  that  for  such  a  libel  an  action  lies  on  behalf  of  a  partner- 
ship. And  the  only  question  is,  whether,  under  the  terms  of 
this  act  of  parliament,  the  partnership  attacked  may  sue  in  the 
name  of  its  chairman.''  And  Bosanquet,  J.,  said:  "Is  this, 
then,  a  demand  accruing  to  the  Hope  Assurance  Company? 
The  libel  is  clearly  a  libel  on  the  company,  in  respect  of  the 
mode  in  which  the  business  is  carried  on;  for  any  injury  pro- 
duced by  such  a  libel  the  company  would  have  a  claim  on  the 
offender,  and  the  intention  of  the  act  was  to  substitute  the  chair- 
man for  the  company  in  the  assertion  of  any  claim  on  the  part  of 
the  company.  *  *  *  The  damages  are  not  to  be  recovered 
for  what  the  learned  sergeant  has  called  a  sentimental  injury, 
but  for  an  injury  to  the  trade  and  business  of  the  company;  and 
the  proceeds  will  go  to  the  company^  as  it  exists  at  the  time  of 
the  recovery."  This  case,  it  is  conceived,  is  strongly  and  di- 
rectly in  point  in  support  of  the  principle  upon  which  the  pres- 
ent action  is  founded. 

I  am  of  opinion  that,  upon  principle,  an  action  may  be  main- 
tained by  a  corporation  aggregate  for  words  falsely  and  mali- 
ciously spoken  or  written  of  the  company  in  the  way  of  its 
trade  or  business,  or  of  the  property  and  concerns  of  the  com- 
pany, or  of  the  officers,  servants,  or  members  of  the  company, 
by  reason  of  which  special  damage  is  sustained  by  the  corpora- 
tion. 

The  tendency  of  modem  adjudications  has  been,  as  far  aa 
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practicable,  to  treat  corporations  as  natural  persons.  They  are 
now  held  liable  as  individuals,  civilly  and  criminally,  for  torts 
committed  by  their  agents  or  servants,  while  they  are  held 
amenable  to  the  law  for  all  injuries  inflicted  by  their  vnK>ngful 
acts.  They  should,  upon  principles  of  even-handed  justice,  be 
held  entitled  to  its  protection  for  all  injuries  suffered  by  them 
at  the  hands  of  others. 

This  conclusion  is  sustained  by  the  well-settled  general  prin- 
ciple that  corporations  may  sustain  actions  for  all  injuries  done 
to  the  body  corporate.  And  if  an  injury  be  done  to  one  of  the 
members,  by  which  the  body  at  large  is  put  to  any  damage,  it 
may  sue  on  that  account.  1  Eyd  on  Corp.  190;  Angell  k  Ames 
on  Corp.,  4th  ed.,  sec.  370. 

And  this  authority  furnishes  a  decisive  answer  to  another  ob- 
jection that  vTas  urged  upon  the  argument,  viz.,  that  the  decla- 
ration is  for  a  libel  upon  the  officers  and  members  oi  the 
company,  and  that  the  action  should  have  been  brought  by 
them  individually.  But  the  authority  is  express,  that  if  the 
corporation  be  put  to  damage  by  an  injury  to  one  of  the  mem- 
bers, the  corporation  may  sue  on  that  account,  precisely  as  an 
individual  may  sue  for  damages  sustained  by  him,  by  reason  of 
an  injury  inflicted  on  his  servant.  It  may  be  further  answered 
to  the  objection  that  the  words  may  not  be  actionable  in  them- 
selves, and  may  in  no  wise  affect  the  business  of  the  officer, 
though  highly  injurious  to  the  business  or  interest  of  the 
corporation.  The  individual,  therefore,  can  sustain  no  action, 
nor  for  his  character,  for  the  words  are  not  per  se  actionable, 
nor  for  his  property,  for  he  has  sustained  no  special  damage. 
His  trade  or  business  is  not  affected.  The  right  of  action,  then, 
can  only  lie  in  the  corporation  whose  business  is  affected  and 
whose  property  is  injui'ed  by  the  publication  respecting  its 
officer. 

Nor  is  it  perceived  that  there  is  any  ground  for  apprehension 
that  the  freedom  of  discussion  will  be  unduly  restrained,  or 
any  principle  of  public  policy  trenched  upon  by  maintaining 
the  right  of  a  corporation  to  an  action  for  libel.  It  is  doubtless 
the  dictate  of  sound  public  policy  that  the  conduct  of  all 
corporations,  in  whose  faithful  management  the  public  are 
interested,  the  character  of  their  officers  and  the  management 
of  their  business,  should  at  all  times  be  open  to  the  keenest 
scrutiny  and  to  the  most  free  discussion.  It  constitutes  the 
most  effectual  safeguard  for  the  protection  of  the  community, 
and  especially  of  the  ignorant  and  unwary,  from  fraud  and  im* 
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position.  But  the  Decessiiy  of  free  and  fair  discussion  can 
constitute  no  justification  for  injury  inflicted  by  wanton  and 
malicious  libel.  It  must  ever  be  borne  in  mind  that  the 
plaintiffs,  in  order  to  recover  in  such  action,  must  prove  not 
only  that  the  statement  is  false,  and  that  they  have  sustained 
special  damage,  but  the  jury  must  be  satisfied  that^  the  defend- 
ant was  actuated  by  malice.  When  the  statement  is  false  and 
injurious,  it  is  still  open  for  the  defendant  to  show  that  the 
publication  was  prompted  by  proper  motives  and  made  for 
justifiable  ends.  The  question  of  malice  is  always  a  question  of. 
fact  for  a  jury:  Swan  v.  Tappan,  5  Cush.  111. 

Under  such  protection  there  is  no  reason  to  apprehend  that 
the  limits  of  free  discussion  will  be  unduly  trenched  upon  or 
narrowed  to  the  prejudice  of  the  public  welfare. 

The  declaration  in  the  present  case  alleges  that  the  libel  was 
published  of  and  concerning  the  company,  in  their  business, 
and  of  and  concerning  the  directors  of  the  company,  and  of 
and  concerning  the  president,  vice-president,  and  secretary  of 
the  company,  and  of  and  concerning  the  property  and  concerns 
of  the  company,  and  of  and  concerning  the  conduct  and  man- 
agement of  the  property  and  concerns  of  the  company  by  the 
aforesaid  directors  and  officers  of  the  company;  and  the  special 
damage  is  charged  to  have  resulted  to  the  company,  in  a  loss  of 
its  business  and  a  diminution  of  its  profits,  in  consequence  of 
the  libel.  In  this  there  is  no  misjoinder  of  the  causes  of  action 
or  substitution  of  improper  parties.  The  libel  must  be  regarded 
as  one  entire  thing;  and  as  such  it  relates  obviously  to  the  com- 
pany, in  the  way  of  its  business,  to  the  character  of  its  officers, 
to  the  property  of  the  company,  and  to  the  management  of  its 
concerns,  by  reason  of  which  special  damage  is  alleged  to  have 
ensued  to  the  company.  It  constitutes  one  ground  of  action, 
and  the  right  of  action  is  alone  in  the  company,  as  the  party 
aggrieved.  It  is  lastly  objected  that  the  special  damage  is  not 
legally  assigned.  The  declaration  charges  that,  by  means  of 
the  libel,  many  and  divers  persons  have  been  prevented  and 
hindered  from  insuring  their  lives,  and  also  from  insuring  their 
property  in  the  said  company,  and  have  declined  and  refused  to 
have  any  transactions  with  the  said  company  in  the  way  of  their 
business,  and  that,  by  means  of  the  premises,  the  receipts, 
gains,  and  profits  of  the  plaintiffs  in  their  business  have  been 
and  are  greatly  lessened.  The  objection  relied  upon  is,  that  the 
declaration  should  have  stated  by  name  what  persons  have  re- 
fused to  insure  their  lives  and  property  in  the  compauy  by 
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son  of  the  libel,  and  from  whom  they  would  otherwise  liave 
received  greater  gains. 

The  general  rule  certainly  iB»  that  where  the  plaintiff  alleges* 
by  way  of  special  damage,  the  loss  of  customers  in  the  way  of 
his  trade,  or  the  refusal  of  friends  and  acquaintances  to  associ- 
ate with  him,  or  the  loss  of  marriage,  or  the  loss  of  service,  the 
names  of  such  customers  or  friends,  or  the  name  of  the  person 
with  whom  marriage  would  have  been  contracted  or  service 
performed,  must  be  stated :  2  Ch.  PI. ,  7th  ed. ,  626,  note  to,  641  g, 
note  to;  Moore  v.  Meagher,  1  Taunt.  89;  1  Stark,  on  Slan.  203. 

But  the  rule  is  relaxed  when  the  individuals  maybe  supposed 
to  be  unknown  to  the  plaintiff,  or  where  it  is  impossible  to 
specify  them,  or  where  they  are  so  numerous  as  to  excuse  a 
specific  description  on  the  score  of  inconvenience:  Hartley  v. 
Herring,  8  T.  B.  180;  Hargrove  v.  Le  Breton,  4  Burr.  2422; 
Westwood  V.  Cowne,  1  Stark.  172;  Arlington  v.  Merrudce,  S 
Saund.  411,  note  4;  1  Stark,  on  Slan.,  2d  ed.,  441. 

The  assignment  of  damages  in  the  present  case  is  within  the 
principle  of  the  cases  cited,  and  conforms  substantially  to  the 
precedent  in  a  somewhat  similar  case,  to  be  found  in  Cooke  on 
D6f.814. 

The  declaration  is  neither  defective  in  substance  nor  in  form 
in  any  of  the  particulars  assigned  as  grounds  of  demuxrer,  and 
there  must  be  judgment  for  the  plaintiffs. 


Thb  principal  gasx  iA  cnxD  in  ITeiM  v.  WkUUmore,  28  Mich.  874^  to  the 
point  thai  a  general  allegation  of  Iom  of  trade  is  saffident  in  ordinary  caaea  of 
■lander  and  libel,  without  aetting  forth  the  namea  of  castomera  driven  away  or 
loat;  and  the  declaration  may  be  anpported  by  evidenoe  of  aach  general  loas; 
In  Townahend  on  Slander  and  Libel,  aec  345,  ako,  it  ia  laid  down  aa  a  general 
mle  that  the  castomera  ahonld  be  named,  bat  the  prineipal  case  is  cited  to 
ahow  that  thia  ia  not  alwaya  neceaaary;  and  see  Id.,  aec  264*  Mr.  Townahend 
farther  citea  the  principal  caae  in  aec.  262»  to  the  effect  that  ''a  corporation, 
like  an  individoal,  may  have  a  repatation,  and  a  good  repntation  ia  equally 
aa  Talaable  to  a  corporation  aa  to  a  natural  perwn;  and  aa  an  indiTidnal 
may  anstain  injury  by  language  affecting  hie  reputation,  ao  in  like  manner 
may  a  corporation; "  see  alao  Id.,  aec  264.  The  principal  caae  waa  lufeiTod 
to  in  Weim  r.  WiUemort,  28  Mich.  875*  aa  atatii^  tba  prinoipla  gorwiiii^ 
libel,  and  giving  Inatanoeaof  iti  iUuitration. 
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StA!!DB  V.   GOMMISSIONEBS  OF  MANSFISIiD. 

(8  gAii»w»ra,  610.] 
QVfXBAL  POWSB   OlVBV    COBPO&ITIOH    TO    AOQUIRS,   HOLD,  AVD   ComHR 

Pbopsbty  n  LminD  to,  and  can  only  be  exercised  to  effect^  the  par- 
poses  for  which  it  wm  oonferred  by  the  government. 

COBPOBATB  POWBBS  StKIOTLT  iNCIDUfTAL  AND  NbCBSSABT  TO    ObJICT    OV 

GBAm  AMM  Impuxd,  in  addition  to  thoee  expressly  granted;  for  al- 
though corporate  powers  are  to  be  strictly  construed,  yet  they  are  not  to 
be  so  constnied  as  to  defeat  the  object  of  the  grant. 
FtMnaoT  or  Cobpobation  is  Bzxmft  vbom  Taxatioit,  only  in  so  fsr  as 
it  is  necssssry,  and  not  merely  convenient  for  the  company  to  acqnire 
and  hold  for  tiie  purposes  for  which  it  was  incorporated,  under  a  charter 
which,  after  making  provision  for  the  payment  of  certain  duties,  enacts 
'*  that  no  other  tax  or  impost  shall  be  levied  or  assessed  upon  the  said 
eompaay.** 

Cebtiorabi  saed  ont  in  the  name  of  the  state  by  the  Camden 
and  Amboy  Railroad  and  Transportation  Company,  as  proseca- 
torSy  to  the  commissioners  of  appeal  of  the  township  of  Mana- 
field»  in  Burlington  conniy.  The  question  submitted  for  the 
consideration  of  the  court  was,  whether  certain  dwelling-houses 
and  lots  of  land  owned  by  the  company,  and  let  by  them  exclu- 
siyely  to  workmen  and  mechanics  in  their  employ,  were  exempt 
from  taxation  under  their  charter.  The  lots  did  not  constitute 
a  part  of  the  strip  of  land  which  the  company  was  authorized  to 
purchase  or  take  for  the  purpose  of  constructing  their  road. 

IHdd,  for  the  plaintiffs. 

Vroom^  for  the  defendants. 

By  Court,  Potts,  J.  The  property  upon  which  the  assessment 
complained  of  in  this  case  was  made  consists  of  certain  dwell- 
ing-houses and  lots  of  land  in  the  township  of  Mansfield,  owned 
by  the  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany, situate  near  the  line  of  their  road,  and  used  exclusively 
by  workmen  and  mechanics  in  the  employ  of  the  company. 
The  charter  of  the  company,  after  making  provision  for  the 
payment  of  transit  duties,  etc.,  enacts  "that  no  other  tax  or 
impost  shall  be  levied  or  assessed  upon  the  said  company." 
This  clause  has  been  construed  to  operate  as  an  exemption  of 
the  properly  in  the  hands  of  the  corporation,  and  the  stock  of 
the  company  in  the  hands  of  the  [Stockholders,  from  any  fur- 
ther taxation  than  that  provided  for  in  the  charter:  State  y. 
Branin,  23  N.  J.  L.  484,  and  cases  there  cited. 

But  the  question  has  not  been  distinctly  raised  in  any  case 
which  has  heretofore  come  before  the  court,  as  to  what  partio- 
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ular  properly  belonging  to  Uie  company  is  wittiin  the  operation 
of  the  exempting  claase;  whether  it  embraces  eyeiy  kind  and 
description  of  property  of  which  the  company  may  have  be- 
come possessed,  without  reference  to  its  location  or  the  par- 
poses  for  which  it  has  been  acquired  or  used,  or  is  limited  to 
such  real  and  personal  estate  as  it  was  necessaiy  for  the  com- 
pany to  acquire  and  hold  for  the  purposes  for  which  they  were 
incorporated.  In  the  Slate  y.  Berry,  2  Harr.  (N.  J.)  80,  it  does 
not  appear  upon  what  property  of  the  Paterson  and  Hudson 
River  Railroad  Company  the  tax  complained  of  was  assessed. 
The  question  there  made  was,  whether  the  exemption  in  the 
charter  applied  to  the  property  of  the  company,  or  merely  to 
the  franchise.  In  the  Camden  and  Amboy  Railroad  Co.  ▼.  HiJr 
legos,  3  Id.  11,  not  a  word  is  said  as  to  what  property  had  been 
taxed.  And  although  in  the  case  of  the  Camden  and  Amboy 
Railroad  Co.  y.  Commissioners  of  Appeal,  Id.  71,  it  does  appear 
that  the  tax  objected  to  was  assessed  on  *'  an  acre  of  land  and 
three  buildings  and  lots"  belonging  to  the  company,  yet  it 
does  not  appear,  by  the  report,  where  this  property  was  located, 
nor  whether  it  was  a  necessary  appendage  of  the  road  or  not; 
nor  was  that  question  raised  in  the  cause  at  all,  as  far  as  we  can 
learn.  The  same  may  be  said  of  Gardner  ▼.  The  State,  21  N. 
J.  L.  657.  The  particular  question  made  in  this  cause  is,  then, 
for  the  first  time  before  this  court  for  adjudication. 

This  company,  though  created  for  public  purposes,  is  techni- 
cally a  private  corporation.  The  general  power  of  **  purchasing 
or  otherwise  receiving  and  becoming  possessed  of,  holding,  and 
conveying  of  real  and  personal  estate,"  conferred  on  it  by  the 
second  section  of  the  charter,  is  a  power  limited  to,  and  can  only 
be  exercised  to  effect,  the  purposes  for  which  it  was  conferred 
by  the  government:  AngeU  &  Ames  on  Corp.,  c.  3,  p.  59. 
It  is  a  part  of  the  franchise;  and  the  exercise  of  the  corporate 
franchise,  being  restrictive  of  individual  rights,  can  not  be  ex- 
tended beyond  the  letter  and  spirit  of  the  act  of  incorporation: 
Beatty  v.  Lesnee  o/Knowles,  4  Pet.  152, 168.  There  is  no  doubt 
about  the  soundness  of  these  general  principles,  the  difficulty 
always  is  in  applying  them  to  the  infinite  variety  of  particular 
cases  which  arise  in  practice. 

The  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany was  incorporated  for  the  specific  purpose  of  perfecting  an 
expeditious  and  complete  line  of  communication  from  Philadel- 
phia to  New  York.  This  was  to  be  effected  by  constructing  a 
lailroad  or  roads  from  the  Delaware  river  to  Raritan  bay,  with 
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all  necessaiy  appendages.    And  they  ii?ere  farther  authorized  to 
enter  into  the  business  of  transportation  upon  the  said  line. 
For  this  purpose,  they  were  empowered  to  purchase,  or  take  by 
appraisement,  the  land  and  materials  necessaiy  to  construct  the 
road,  and  to  provide  the  means  of  transportation  between  the 
cities  of  New  York  and  Philadelphia;  and  they  were  limited,  on 
the  route  of  the  road,  to  a  strip  of  land  not  exceeding  one  hun- 
dred feet  in  width.    Although  grants  of  corporate  powers  are 
to  be  strictly  construed,  yet  they  are  not  to  be  so  construed  as 
to  defeat  the  object  of  the  grant;  and  hence  all  such  powers,  in 
addition  to  those  expressly  granted,  as  are  strictly  incidental 
and  necessaiy  to  that  object  are  implied.    Power  to  construct  a 
railroad,  and  establish  transportation  lines  upon  it,  necessarily 
includes  the  essential  appendages  required  to  complete  and 
maintain  such  a  work  and  carry  on  such  a  business;  as  the  power 
to  erect  and  maintain  suitable  depots,  car-houses,  water-tanks, 
shops  for  repairing  engines,  etc.,  houses  for  switch  and  bridge 
tenders,  coal  or  wood  yards  for  fuel  for  the  use  of  their  loco- 
motives, etc.    And  these  are  within  the  fair  construction  of  the 
exempting  clause,  becaiise  they  are  necessary  and  indisx)ensable 
to  the  operations  of  the  company  and  the  accomplishment  of 
the  objects  of  their  charter.    But  there  must  be  a  limit  some- 
where to  this  incidental  power  of  the  company  to  enlarge  its 
operations  and  extend  its  property  without  taxation  under  this 
exempting  clause,  and  that  limitation,  I  think,  must  be  fixed 
where  the  neoessiiy  ends,  and  the  mere  convenience  begins. 
The  necessary  appendages  of  a  railroad  and  transportation  com- 
pany are  one  thing,  and  those  apx)endages  which  may  be  con- 
venient means  of  increasing  the  advantages  and  profits  of  the 
company  are  another  thing.    It  might  be  advantageous  for  the 
company  to  purchase  land,  and  to  erect  houses  in  the  right  loca- 
tion and  of  the  right  kind  for  all  their  constant  employees,  to 
establish  factories  for  making  their  own  rails,  engines,  and  cars, 
even  to  purchase  coal  mines  and  supply  themselves  with  fuel; 
bat  these  are  not  among  the  necessary  powers  of  such  a  company. 

In  the  case  of  The  Lehigh  Coal  and  Navigation  Co,  v.  North* 
ampton  County,  8  Watts  &  S.  334,  it  was  held  that,  inasmuch  as 
an  incorporated  canal  was  not  taxable  by  the  laws  of  Pennsyl- 
vania, not  only  the  bed,  berme-bank,  and  tow-path  of  the  canal, 
but  the  lock-houses  and  collectors'  offices,  were  also  exempt, 
these  being  considered  as  constituent  parts  of  the  canal,  or 
necessarily  incident  thereto. 

In  the  case  of  Bailroad  v.  Berks  County,  6  Pa.  St.  70,  it  was 
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held  that,  as  the  railroad  was  exempt  from  taxation,  water-sta- 
tions and  depots,  including  the  offices,  oil-houses,  places  to 
hold  cars,  etc.,  such  places  being  necessary  and  indispensable 
to  the  construction  and  use  of  the  road,  were  within  the  ex- 
emption: but  that  warehouses,  coal-lots,  coal-shutes,  and  wood- 
yards,  uwHi  or  intended  to  be  used  as  depots  for  merchandise, 
coaly  woo«l,  etc.,  for  transportation,  and  machine  shops  for  the 
manufacture  of  engines  and  cars,  etc.,  form  no  part  of  the  con- 
struction of  the  road;  they  are  only  indispensable  to  the  profits 
to  be  made  by  the  company,  and  are  legitimate  subjects  of  taxa- 
tion; they  are  not  appurtenant  to  the  road,  but  to  the  busineas 
done  upon  it.  This  case  is  not  precisely  analogous  to  the  one 
before  us.  The  exemption  applies  not  to  a  railroad  and  trans- 
portation company,  but  to  Uie  road  only.  It  is  referred  to 
eimply  as  showing  the  distinction  taken  between  appendages 
which  are  absolutely  neoeesary  to  carry  into  effect  the  objects 
of  the  corporation  and  such  as  are  merely  useful,  conyenient, 
and  profitable  for  carrying  on  its  business.  Judge  Jones,  who 
delivered  the  opinion  of  the  court  of  common  pleas  in  the  above 
case,  said:  '*  Whilst  it  was  clear  that  water-stations  and  depots 
of  the  company  are  not  subject  to  taxation,  we  can  not  but 
come  to  a  different  conclusion  with  regard  to  that  portion  of 
the  property  which  is  occupied  by  the  company  for  the  manu- 
facture, construction,  and  repair  of  the  locomotives,  cars,  and 
other  machinery  used  upon  the  railroad;  and  that  notwithstand- 
ing the  case  admits  that  it  is  necessary  for  the  proper  transac- 
tion of  the  business  of  the  company.  Certainly  it  is  necessary 
that  locomotives  and  cars  should  be  manufactured,  constructed, 
and  repaired;  but  the  right  to  do  all  this  is  not  necessazy  or  in- 
cident to  the  making  and  maintaining  of  the  railroad,  the  con- 
veyance of  passengers,  and  the  transportation  of  the  mails,  and 
of  goods,  commodities,  and  merchandise  thereon."  *'  The  leg- 
islature never  intended  to  add  manufacturing  privileges  to  the 
great  ones  already  conferred  upon  this  company.  If  the  com- 
pany may  manufacture  iron  and  wood  into  locomotives  and  cars 
for  their  own  use,  they  may  also  manufacture  rails,  etc.;  and 
then,  as  iron  and  wood  and  coal  are  necessary  to  these  purposes, 
the  company  may  purchase  iron  mines  and  forests  and  coal 
mines,  and  may  erect  furnaces  and  forges  and  rolling  mills; 
and  thus,  under  the  interpretation  of  the  charter  here  con* 
tended  for,  subtract  a  large  amount  of  property  from  taxation, 
and  become  a  gigantic  manufacturing  corporation."  And  in 
reviewing  the  case  in  error  in  the  supreme  court,  the  court  said: 
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**  In  the  case  before  us  it  is  not  enough  that  it  is  a  conven- 
ient  possession,  or  that  it  affords  facilities  in  carrying  on  the 
business  of  the  company'* — ''these  erections  and  convenienoea 
form  no  part  of  the  road;  they  are  (only)  necessaiy  and  indis- 
pensable facilities  to  increase  the  business  on  the  road  and  to 
enable  the  company  to  make  profits.'' 

Inhabitant  of  Worcester  y.  Western  R,  R.  Co. ,  4  Met.  564,  seemd 
to  be  a  well-considered  case.  The  court  held  that  the  railroad 
of  this  corporation  was  to  be  treated  as  a  public  easement,  and, 
with  the  works  necessarily  incident  to  such  public  easement,  to 
eome  extent  at  least  was  exempt  from  taxation.  It  was  not  only 
a  railroad,  but  also  a  transportation  company.  It  had  author- 
ity to  lay  out  a  road  five  rods  wide,  and,  for  the  purpose  of  cut- 
tings, embankments,  and  procuring  stone  and  grayel,  to  take 
as  much  more  land  as  might  be  necessary  for  the  proper  con- 
struction and  securiiy  of  the  road.  The  question  was  this:  the 
company,  in  the  town  of  Worcester,  had  erected  a  house  for  a 
passenger-depot,  a  freight-house,  a  car-house,  and  an  engine- 
house,  partly  within  and  partly  without  the  railroad  location. 
The  assessor  assessed  a  tax  on  all  these  erections;  the  commis- 
eioners  of  appeal  abated  so  much  of  it  as  was  assessed  upon 
buildings  lying  within  the  five  rods.  Of  this  the  town  of 
Worcester  complained.  The  court,  however,  dismissed  the 
complaint.  "No  doubt,"  said  the  chief  justice,  "in  practice 
the  main  use  of  the  strip  of  land  of  five  rods  in  width,  in  the 
greater  part  of  its  extent,  will  be  for  sustaining  the  track  for 
the  trains  to  pass  over;  but  such  restriction  of  its  use  is  not 
found  in  the  act;  and  therefore,  when  the  corporation  have  occa- 
sion to  use  any  part  of  such  strip  of  five  rods  for  any  of  the 
purposes  incident  to  their  creation,  it  is  within  their  franchise; 
and  being  used  to  promote  the  purposes  contemplated  by  the 
act,  it  is  exempted  from  taxation  as  property  appropriated  to 
public  use."  And  the  chief  justice  added:  "  In  addition  to  the 
power  of  taking  lands  for  the  construction  and  use  of  a  rail- 
road, the  corporation  are  vested  with  the  power  of  purchasing 
lands.  The  main  object  of  granting  this  authority,  we  think, 
was  to  enable  the  corporation  to  enter  into  agreements  with 
private  proprietors  for  such  lands  as  they  might  want  to  con- 
struct their  road  upon,  so  as  not  to  be  compelled  to  take  it 
against  the  will  of  the  owner  under  the  provisions  of  the  act. 
But  though  this  was  the  leading  purpose,  the  authority  was  not 
limited  to  that.  It  was  general  in  its  terms,  and  authorized  the 
corporation,  by  purchase,  to  acquire  a  title  to  land  beyond  the 
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limit  of  Uieir  location,  which  might  be  conyenienty  though  not 
necefisaiy  to  the  accomplishment  of  their  object."  But  in  thai 
case  the  court  held  that  such  property  would  not  be  exempt 
from  taxation. 

Upon  principle^  we  must  affirm  the  asseasment  made  by  the 
assessor  of  the  township  of  Mansfield.  These  dwelling-houses 
and  lots  for  the  accommodation  of  the  workmen  of  the  company 
are  not  necessaiy  appendages  of  a  railroad  or  of  a  transporta- 
tion business;  they  are  convenient  appendages,  no  doubt,  but 
nothing  more.  Nor  are  they  within  the  limits  authorized  to  be 
appropriated  by  the  company.  The  legislature,  in  exempting 
the  company  from  all  other  taxes  except  the  transit  duties,  only 
intended  to  include  so  much  property  as  was  necessary  and 
essential  to  a  railroad  and  a  transportation  business,  such  as 
the  corporation  was  created  to  construct  and  cany  on. 

Obesn,  0.  J.,  and  Elmer,  J.,  concurred. 


CoBPOBATioiro  MAT  HoLD  What  Psopebtt.— Th«  land  which  aouial  oodh 
psay  may  hoy  is  not  limited  to  a  mere  paaaage  for  the  canal;  a  reaeonablik 
diacoretion  is  vested  in  the  company  in  respect  to  the  purchase:  Spe(tr  v.  Craw 
/ordf  28  Am.  Dec  513;  bat  corporations  have  by  common  law  a  right  to  ao- 
qnire  and  hold  land,  except  only  so  far  as  restricted  by  the  objects  of  their 
creation,  or  the  limitations  of  their  charters:  LeUhrop  y.  Commercial  Bank, 
83  Id.  481;  and  for  a  case  where  the  corporation  was  specially  restricted  by 
its  charter,  see  PrtMent  etc.  qfBankqf  Michigan  y.  Niles^  41  Id.  575.  The 
principal  case  was  cited  in  Black  y.  Delaware  is  Baritan  Canal  Co,,  22  N.  J. 
Eq.  410,  to  the  effect  that  the  didum  of  Potts,  J,,  therein  would  seem  to  im* 
ply  that  the  power  conferred  on  corporations  without  limitation  to  hold 
property  is  confined  to  such  property  as  is  necessary  and  convenient  for  the 
purpose  of  its  charter;  yet  the  application  of  the  principle  was  that  the  au- 
thority to  hold  extends  to  all  property  that  it  may  be  expedient  or  convenient 
to  hold,  the  better  to  effect  the  purposes  of  the  charter.  See  further  the  cases 
collected  in  the  next  following  note  on  the  incidental  powers  of  corporations. 

CoBPOBATiOHS  P0SRE8S  What  INCIDENTAL  PowEBS:  See  ss  to  private  cor- 
porations: iftfjin  V.  Commiaeion  Co.,  8  Am.  Dea  219;  People  v.  Utica  Int. 
Co.,  Id.  243;  N.  Y.  Firemen  In$.  Co.  v.  £!ly,  13  Id.  100;  note  to  MoU  v. 
Hiche,  Id.  561;  The  Banks  v.  PoUiaux,  15  Id.  706;  McCartee  v.  Orpham 
Asylum  Soc,  18  Id.  516;  Barker  v.  Mechanic  F.  Ins.  Co.,  20  Id.  664;  LeggeU  v. 
N.  J.  Man.  A  Bank.  Co.,  23  Id.  728,  and  note;  Oordon  v.  Preston,  26  Id. 
75;  Spear  v.  Cranqford,  28  Id.  513;  Pennsylvania  etc  Steam  Nan.  Co.  v.  Don- 
dridge,  29  Id.  543;  Lathrop  v.  Commercial  Bank,  33  Id.  481;  Commercial 
Bank  v.  Newport  Man.  Co,,  35  Id.  171;  BurriU  v.  Presideni  etc.  qf  Nahani 
Bank,  Id.  395;  President  etc  of  Bank  of  MicJiigan  v.  Niles,  41  Id.  575;  A- 
Jidd  Toll  Bridge  Co.  v.  Hartford  di  N.  H.  li.  B.,  4A  Id.  556;  Bivanna  Nav. 
Co.  v.  Dawsons,  46  Id.  183;  Blair  v.  Perpetual  Ins.  Co.,  47  Id.  129;  Ife/fi- 
tirs  V.  Preston,  48  Id.  321;  Ohio  Life  Ins.  d>  T.  Co.  v.  Merchants'  Ins.  d-  T. 
Co.,  53  Id.  742;  iSicsgueAanna  B.  ds B.  Co.  v.  General  Ins.  Co.,  56  Id.  740;  and 
M  to  municipal  coiporations:  People  v.  Corporation  qf  Atbamy,  27  Id.  05| 
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fit^daUdc  i^  Batik  of  Chimeoihe  v.  Mayor  tU.  qfCkUlicoih^,  30  Id.  18&, 
And  Dote;  State  ▼.  Mayor  etc,  </  Mobile^  Id.  564;  Bobituon  t.  Mayor  ete.  ^ 
/Vtudb^m,  SI  Id.  (12^  and  note;  CbttiM  v.  //cKcA,  61  Id.  466. 

EXJOCFTION  OF  PBOPKBTT  OF  CORFOBATION  FBOM  TAXATION,  HOW  FaB  Ex- 

TBKDe:  See  Mayor  etc  ^fBaJUAmore  t.  BaJUkmoreAO.  R.  R.,  48  Am.  Deo.  531. 
Under  a  general  exemption  of  a  oorpoiation  from  taxation,  only  that  property 
which  is  incident  and  neceeaary  for  iti  uaes  and  pnipoaes  will  be  within  the 
claose.  The  principal  case  was  cited  to  this  proposition  in  State  t.  TToaeoel^ 
»N.  J.  L.  545;  lUinaU  CenL  R.  R.  ▼.  Frvin,  72  lU.  456;  and  followed  in  State 
▼.  CoOeetoreqf  Newark,  26  N.  J.  L.  528,  524;  and  in  Cooky.  State,  88  Id.  470. 
it  was  cited  as  settling,  with  the  last  ease,  this  question;  but  it  was  said  that 
in  neither  of  these  cases  was  the  question  considered  or  decided  whether  prop- 
erty which  the  company  was  expressly  authorised  to  hold  should  be  exempt 
when  used  for  purposes  not  anthoriaed  by  the  charter;  the  language  of  these 
decisions  and  the  reasoning  on  which  they  are  founded  would  seem,  however, 
to  exclude  from  the  exemption  all  property  used  for  other  purposes,  whether 
authorized  to  be  held  or  not.  The  principal  case  was  further  distinguished  in 
State  ▼.  Leeeter,  29  Id.  542,  in  holding  certain  property  of  a  library  association 
to  be  exempt  from  taxation  under  its  charter,  in  that  in  the  principal  case  and 
enbeequent  eases  founded  upon  it  the  exemption  was  in  general  terms;  so,  alMS 
in  State  v.  Ou^fkeyt  84  Id.  132,  which  arose  under  an  act  exempting  oertain 
lands  held  by  a  mnnidpal  corporation  in  another  county  for  the  purpose  of 
supplying  the  corporation  with  water,  it  was  said  of  lands  not  in  actual  use, 
and  held  by  it:  **The  land  was  not  held  for  speculation,  or  to  meet  a  remote, 
contingent  expeotation  of  necessary  use,  or  for  a  mere  incidental  convenienoe, 
and  hence  the  case  of  The  State  ▼.  Man^fieldj  3  Zab.  510,  and  the  other  oases 
based  npon  it  can  have  no  application;"  and  see  State  v.  JIaightf  35  K.  J.  I* 
44,  46.  The  narrow  construction  given  to  the  word  "necessary  "  in  the  prin- 
cipal case  was  not  approved  in  State  v.  Haneock,  35  K.  J.  L.  545^  546,  and  i« 
was  held  that  it  is  not  to  be  contradistinguished  from  the  word  "convenient," 
but  that  it  included  whatever  was  obviously  appropriate  and  convenient  in 
carrying  into  eflfooi  the  franchise  granted;  see  this  observation  made  in  Slaie 
V.  Xose,  87  Id.  62L 
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DupouTioN  or  EvToti  Fund  Rauxd  oir  Bzbcutions  Ibsumd  out  or  8st« 
SBAL  CouKTS  iDAy  lawfully  bo  anamed  by  that  one  of  the  eonrti  into 
which  the  money  is  paid  by  the  Bheriff,  either  voluntarily  or  by  oonsent 
of  parties,  when  there  is  a  qoestion  upon  which  one  of  the  oxooationa 
the  money  is  aotoally  made,  or  to  which  of  leveral  plaintifb  in  ozooa- 
tions  it  is  payable, 

OousT  MAT  Compel  Monxt  Baiskd  upon  its  Owk  Paoona  to  mb 
Bbouoht  imto  Coubt  to  direot  its  dispooition,  but  can  exoroiw  no  onch 
power  over  the  process  of  another  conrt. 

Wbtt  of  error  which  removed  into  the  court  of  error  and 
appeals  an  order  of  the  supreme  court  settling  the  priorities  of 
execution  creditors  of  one  Oregoiy.  The  facts  and  the  ques- 
tions involved  are  sufficiently  stated  in  the  opinion. 

Zabriakie  and  Whdji/ey,  for  the  plaintiff  in  error. 

Scudder  and  Vroom,  for  the  defendants  in  error. 

By  Court,  Gbbsn,  0.  J.  This  case  arises  out  of  a  controversy 
between  execution  creditors  respecting  the  proceeds  of  sales  of 
personal  property,  made  by  virtue  of  three  several  writs  of  exe- 
cution, issued  out  of  three  different  courts,  directed  to  the 
sheriff  of  the  county  of  Sussex.  The  first  execution  in  point  of 
time  issued  out  of  the  Sussex  common  pleas,  at  the  suit  of  Os- 
borne; the  second  writ  issued  out  of  the  Sussex  circuit,  at  the  suit 
of  Woodruff,  the  plaintiff  in  error;  and  the  third  writ  issued  out 
of  the  supreme  court,  at  the  suit  of  the  defendants  in  error. 
A.t  the  instance  of  the  defendants  in  error,  a  rule  was  entered 
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in  the  sapieme  oourty  requiring  the  sheriff  to  pay  into  the  hands 
of  the  derk  of  that  court  "  all  moneys  made  by  him  by  Tirtae 
of  any  sale  or  sales  under  the  said  executions  or  any  other  exe- 
cutions." A  rule  was  also  entered  in  the  said  court  requiring 
the  plaintiffs  in  the  two  first-named  executions,  respectively,  to 
show  cause  why  the  moneys  so  raised  should  not  be  paid  and 
applied  toward  the  satisfaction  of  the  judgment  of  the  defend- 
ants in  error.  The  rule  to  show  cause  was  subsequentiy  made 
absolute,  and  the  entire  proceeds  of  the  sale  directed  to  be  paid 
to  the  defendants  in  error,  who  hold  the  youngest  execution. 

The  first  question  .for  consideration  is,  whether  the  court 
below  had  jurisdiction  of  the  subject-matter,  and  power  to 
make  the  order  in  question.  The  power  of  requiring  money 
raised  upon  execution  to  be  paid  into  court,  and  of  controlling 
its  disposition  when  so  paid  in,  has  been  long  and  familiarly  ex- 
ercised by  the  courts  of  this  state.  It  is  an  exercise  of  power, 
essential  alike  to  the  security  of  the  officer  and  to  the  efficient 
execution  of  final  process.  The  command  of  eveiy  writ  of 
fieri  facias  is,  that  the  sheriff  shall  pay  the  money  made  upon 
the  execution  into  the  court  out  of  which  the  writ  issues,  and 
although  in  practice  it  is  usual  for  the  sheriff  to  pay  the  money 
directiy  to  the  plaintiff,  he  may  at  all  times,  for  his  own  se- 
curity, pay  the  money  into  court,  and  thus  relieve  himself  from 
the  responsibility  of  deciding  upon  the  validity  or  priority  of 
conflicting  claims.  If  he  pays  the  money  levied  upon  execution 
to  either  of  two  or  more  conflicting  claimants,  he  exposes  him- 
self to  the  vexation  and  expense  of  a  suit,  and  to  the  hazard  of 
being  eventually  compelled  to  repay  the  money.  When  the 
fund  is  in  court,  the  court  have,  of  necessity,  a  right  to  control 
it.  This  right  of  control  over  moneys  raised  upon  execution 
does  not  rest,  as  was  insisted  upon  the  argument,  upon  any 
abuse  of  the  process  of  the  court  by  the  officer  who  executes 
the  writ.  The  question  touching  the  disposition  of  money 
raised  upon  execution  is  in  fact  rarely  a  question  of  abuse  of 
process,  but  usuaUy  arises,  as  in  the  present  instance,  out  of  a 
question  of  priority^  sometimes,  though  not  always,  involving 
a  question  of  fraud. 

Nor  is  the  control  over  moneys  raised  upon  execution  exer- 
cised by  virtue  of  the  general  superintending  power  of  the 
supreme  court  over  other  tribunals,  or  over  its  own  officers. 
The  power  pertains  to  every  court  out  of  which  process  is  issued, 
and  may  be  exercised  as  well  by  the  circuit  courts  or  courts  of 
eommon  pleas  as  by  the  supreme  court.     Nor  is  the  power 
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limited  to  the  case  where  all  the  contending  daims  are  founded 
on  executions  issued  out  of  the  same  court.  Nor  is  it  essential 
to  the  due  exercise  of  the  power  that  the  court  should  have 
jurisdiction  over  the  persons  of  the  parties  having  conflicting 
claims  bj  their  being  parties  to  the  record  in  a  suit  pending  in 
court. 

The  court  has  jurisdiction  over  the  fund  to  be  disposed  of,  by 
reason  of  its  being  in  court.  When  there,  the  court  not  only 
may,  but  must,  direct  its  final  disposition.  If,  as  was  con- 
tended on  the  argument,  the  court  may  declare  invalid,  or  post- 
pone, its  own  process,  but  not  the  process  of  another  court,  the 
power  of  control  would  be  nugatory.  They  might  decide 
against  the  suitors  in  their  own  court,  but  not  in  their  favor; 
and  when,  as  in  this  case,  there  is  process  issued  from  several 
courts,  and  especially  where  process  from  other  courts  inter- 
venes between  different  writs  from  the  same  court,  no  one 
court  could  possibly  direct  the  disposition  of  the  entire  fund. 
The  parties  would  be  compelled  in  such  case  to  resort  to  all  the 
courts  successively  out  of  which  the  process  issued,  or  be  driven 
into  equity  to  settle  the  order  of  priority.  The  exercise  of  this 
power  by  some  one  tribunal  is  important,  not  only  to  protect 
the  officer  from  the  harassing  vexation  of  conflicting  claims, 
but  to  put  an  end  to  litigation  and  to  secure  the  fruit  of  the 
execution.  If  the  court  may  not,  by  its  order,  finally  dispose 
of  the  fund,  so  as  at  once  to  protect  the  sheriff  and  conclude 
the  rights  of  the  parties,  there  can  be  no  end  of  controversy. 
The  termination  of  one  suit  would  be  but  the  beginning  of 
another,  without  the  possibility  of  obtaining  the  fruit  of  an  exe- 
cution. The  practice  has  been  so  long  established,  and  the 
principle  upon  which  it  rests  so  often  recognized,  that  it  is  not 
to  be  regarded  as  open  to  a  doubt. 

The  important  question  is,  Under  what  circumstances  may  the 
power  to  control  money  raised  on  execution  be  rightfully  exer- 
cised ?  As  already  said,  it  may  be  exercised  by  any  court  out  of 
which  process  of  execution  is  issued.  But  it  does  by  no  means 
follow  that  the  question,  by  what  court  the  power  is  to  be  exer- 
cised, is  left  to  be  decided  by  a  mere  scramble  for  priority. 
This  supposed  difficulty  could  only  have  been  suggested  by  con- 
founding the  power  to  control  money  already  in  court  with  the 
power  to  compel  it  to  be  paid  into  court.  When  the  money  is 
once  in  court,  the  jurisdiction  of  the  court  attaches.  The  court 
may  compel  money  raised  upon  its  own  process  to  be  brought 
into  court  in  order  to  directs  its  disposition,  but  they  can  exer« 
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cise  no  such  power  over  the  process  of  anotihet  e&atL  Wheit 
there  is  a  question  upon  which  one  of  sev<dral  ozacuUoiia  tht 
money  is  actually  made,  or  to  which  of  several  plaintiffs  in  exe- 
cution it  is  payable,  that  court  into  which  the  incney  is  paid  bj 
the  sheriff,  either  voluntarily  or  by  consent  of  parties,  may  law- 
fully assume  the  disposition  of  the  entire  funl.  The  power  ol 
the  court  to  dispose  of  the  money  results  from  the  fact  that,  hj 
the  return  of  the  sheriff,  the  money  is  in  cQurt  by  virtue  of  itk 
own  process,  and  that  the  court  alone  can  properly  direct  it» 
disposition. 

The  difficulty  in  the  present  case  arises,  uat  from  the  fact  thaV 
the  court  below  disposed  of  moneys  in  cojM^  but  that  they  com- 
pelled the  sheriff  to  bring  into  that  court  moneys  raised  by  vir- 
tue of  the  process  of  another  court.  Tbe  money  was  not  re- 
turned by  the  sheriff  as  levied  by  virtue  of  the  execution  out  of 
the  supreme  court.  It  was  not  paid  into  that  court  by  the 
sheriff  voluntarily  nor  by  consent  of  parties.  The  rule  upon 
which  the  proceeding  below  was  founded,  after  setting  forth  that 
the  goods  of  the  defendant  were  sold  by  the  riieriff  under  and 
by  virtue  of  three  several  executions,  one  out  of  the  supreme 
court,  another  out  of  the  Sussex  circuit,  and  another  out 
of  the  Sussex  pleas,  and  making  a  suggestion  of  fraudulent 
abuse  in  regard  to  the  last  two  writs,  ordered  the  sheriff  forth- 
with to  pay  into  the  hands  of  the  clerk  of  the  supreme  court  all 
moneys  raised  by  virtue  of  sales  made  imder  the  above-named 
executions  or  any  other  execution. 

Treating  the  money  in  the  sheriff 'ts  hands,  for  the  purpose 
of  this  argument,  as  actually  paid  into  court,  as  under  the  cir- 
cumstances we  are  bound  to  do,  still  it  can  not  be  assumed  that 
the  money  was  so  paid  voluntarily.  It  must  be  deemed  to  have 
been  paid  under  the  compulsory  order  of  the  court.  That  order 
was  erroneously  entered;  the  court  had  no  power  to  make  it. 
It  assumed  jurisdiction  over  moneys  raised  by  virtue  of  the  pro- 
cess of  other  courts.  It  not  only  commanded  the  sheriff  to  pay 
into  court  all  moneys  raised  upon  the  execution  issued  out  of 
the  supreme  court,  but  also  all  moneys  raised  by  virtue  of  exe- 
cutions out  of  the  circuit  court  and  court  of  common  pleas. 
The  sheriff,  by  paying  the  money  into  court  in  obedience  to  that 
order,  can  not  be  deemed  to  have  made  the  admission,  much  less 
the  return,  that  the  whole  or  any  part  of  the  fund  was  raised  by 
virtue  of  the  execution  issued  out  of  the  supreme  court. 

And  by  the  lists  of  articles  sold  by  viitue  of  the  several 
writs,  which  are  exhibits  in  the  cause,  it  appears  that  the  prop- 
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ertj  was  not  all  leyied  upon  and  the  moneys  made  upon  the 
same  executions;  but,  on  the  contraiy,  that  certain  goods  were 
leTied  on  and  sold,  and  a  certain  amount  of  money  made,  by 
virtue  of  each  execution,  in  a  specified  order  of  priority:  that 
under  the  Osborne  execution  there  was  raised  by  sale  sixty-one 
dollars  and  eighteen  cents;  under  the  Woodruff  execution  three 
hundred  and  seventy-eight  dollars  and  twenly-seven  cents;  and 
under  the  execution  of  Chapin  and  others  (the  defendants  in 
error)  there  was  made  only  twenty-five  dollar^  and  sixfy-five 
cents.  So  that  it  appears  affirmatively  from  the  evidence  that 
the  money  paid  into  the  supreme  court,  in  obedience  to  the  com- 
pulsory order  of  the  court,  was  principally  made,  not  upon  an 
execution  issued  out  of  that  court,  but  upon  prior  executions 
issued  out  of  other  courts.  The  order  was  improvidently  en- 
tered.    It  exceeded  the  authority  of  the  court. 

Upon  this  ground,  as  well  the  rule  directing  the  sheriff  to 
pay  into  the  supreme  court  the  moneys  raised  upon  the  prior 
executions  issued  out  of  other  courts,  as  also  the  final  order  of 
the  court  thereon,  is  erroneous,  and  must  be  vacated  and  set 
aside. 

Judgment  below  reversed  unanimously. 

COTTBT,   WHKK    HAT    GOMPBL    SmOUVr  TO    BbIVO  IN    MONST  RaISID  OH 

BxiounoN. — ^A  sheriff  may  be  oompeUed  to  bring  into  court  money  raised 
on  execation,  and  wlien  brought  in,  either  voluntarily  or  by  order,  the  court 
may  determine  conflicting  claims  thereto:  StMin9  v.  Walker,  25  Am.  Dec. 
499.  But  if  the  money  is  raised  on  an  execution  from  another  court,  the 
sheriff  can  not  be  directed  to  bring  it  in  for  distribution:  Jonu  v.  Jtmea,  18 
Id.  327.  The  principal  case  was  cited  in  Ileinseil  v.  Smith,  34  N.  J.  L.  218, 
to  the  point  that  the  court  out  of  which  a  junior  execution  has  issued  has 
DO  jurisdiction  over  the  proceeds  of  a  sale  made  by  the  same  sheriff  of  goods 
upon  which  he  had  made  a  prior  levy  by  virtue  of  an  older  exeoation  out  of 
another  court. 


AiosiOAK  Pbqst  Wobks  v.  Lawbenob.    Halb  v. 

Lawbence. 

(8  ZABBSnmt,  690.] 

OoirsTBUonoM  ow  Statdtbs  of  State  bt  its  Coubts  should  n  Adoptid 

by  the  oourts  of  other  states.    Per  Carpenter,  J. 
Public  Otficebs  abb  not  Pebsonallt  Liablb  fob  Cohbbqubhtial  Iv- 

JUBIIS  arising  out  of  acts  done  by  them  under  lawful  authority  and  in 

a  proper  manner,  at  least,  when  acting  without  private  emolument  in  a 

matter  of  public  concern. 
PUBUO  Offickb  is  not  Pebsonallt  Resfonsiblb  for  the  neoessary  and 

unavoidable  destruction  of  goods  stored  in  buildings,  when  such  build- 
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ings  were  destroyed  by  him,  in  the  lawfal  performwice  of  a  pubHo  duty 
imposed  apon  him  by  a  valid  and  oonstitutional  statute. 
Pbitatb  Pbopektt  mat  bb  Dvbtbotxd  by  Individual,  in  the  exercise  of 
the  oooimon-law  right  of  necessity,  to  prevent  the  spreading  of  a  con- 
flagration»  although  his  own  property  is  not  in  imminent  danger. 

Tbbspass  against  the  defendant  for  destroying  the  goods  of 
the  plaintiffs  by  gunpowder.  The  pleadings  and  points  in- 
Tolved  in  both  cases  are  the  same.'  A  plea  of  justification  in 
the  cases  had  been  previously  held  bad  on  demurrer  by  the 
court  of  errors  and  appeals  in  Hale  v.  Latvrence,  47  Am.  Deo. 
190.  The  defendant,  having  obtained  leave  to  plead  anew,  then 
put  in  two  special  pleas  of  justification,  besides  the  general 
issue;  the  plaintiffs  filed  replications;  and  the  defendant  de- 
murred. The  demurrer  was  sustained  by  the  supreme  court, 
and  the  replications  overruled.  It  was  assigned  as  error  that 
judgment  should  have  been  given  for  the  plaintiffs,  and  not  for 
the  defendant.  The  two  pleas  are  sufficiently  set  forth  in  the 
opinion. 

W.  W.  Van  Wagenen^  for  the  plaintiffs  in  error. 
Davies  and  B.  WUliamson,  for  the  defendant  in  error 

By  Court,  Oabpenteb,  J.  These  causes  are  now  for  the  second 
time  before  this  court.  Upon  a  former  occasion,  they  came  up 
upon  demurrer  to  a  plea  of  the  defendant,  who  set  up,  as  a  justi- 
fication of  the  act  charged  to  be  a  trespass,  that  it  was  done  by 
him,  as  mayor  of  the  city  of  New  York,  under  the  authority  and 
in  pursuance  of  a  statute  of  the  state  of  New  York,  by  which 
certain  duties  were  imposed  upon  him  as  such  officer.  He 
pleaded  in  justification  that  the  act  was  done  by  him  in  the 
performance  of  the  duties  imposed  upon  him  by  the  statute, 
and  by  virtue  of  the  authority  so  given,  as  he  alleged  it  was 
lawful  for  him  to  do. 

This  plea  of  justification  rested  upon  the  statute,  and  the 
defense  so  set  up  was  sustained  by  the  supreme  court  of  this 
state,  upon  the  authority  of  decisions  in  the  courts  of  New 
York,  in  a  series  of  cases  arising  out  of  the  very  act  here  charged 
to  be  a  trespass.  But  this  court  reversed  the  decision  of  the 
supreme  court,  and  overruled  the  plea  because  it  rested  upon 
the  statute  alone,  which  the  court  held,  so  far  as  it  attempted 
to  confer  any  power  over  personal  property  for  which  it  made 
no  compensation,  to  be  unconstitutional  and  void. 

Dissenting  from  the  view  taken  by  the  courts  of  New  York, 
ihis  court  held  that  the  statute  was  not  a  mere  regulation  of  a 
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pie-existiiig  natural  right,  but  a  grant  of  a  new  power  to  take 
or  destroy  private  property  for  public  use  or  public  safety;  and 
taking  this  view  of  the  statute,  that  it  was  constitutional  only 
so  far  as  it  provided  compensation  for  the  property  destroyed. 

The  judgment  of  this  court,  perhaps  in  sbictness,  went  no 
further,  looking  only  at  the  point  necessarily  involved  in  the 
decision,  though  the  opinion  delivered  may  have  assumed  some 
other  and  additional  principles. 

By  that  decision,  this  court  held  the  statute  of  the  state  of 
New  York  to  be  so  far  unconstitutional,  notwithstanding  thai 
the  constitution  of  the  state  of  New  York  was  not  before  us  by 
pleading,  of  which,  therefore,  we  could  not  properly  take  judi- 
cial cognizance,  and  notwithstanding  that  the  statute  had  there 
been  sustained  as  valid  in  every  respect  in  which  it  had  been 
presented  for  consideration.  I  say,  notwithstanding  that  it 
had  been  held  by  the  courts  of  New  York  to  be  a  constitutional 
and  valid  law,  it  was  here  held  to  be  unconstitutional  and  void, 
and  to  afford  no  justification  to  a  public  o£5cer  acting  under 
its  provisions  and  in  strict  obedience  to  its  mandates.  I  have 
before  expressed  my  earnest  dissent  from  that  decision,  not  be- 
cause I  would  give  a  different  construction  to  the  statute,  were 
its  primary  construction  the  proper  subject  of  our  consideration* 
As  I  then  intimated,  I  should  be  disposed  to  treat  a  similar 
statute  of  this  state,  were  any  such  to  be  enacted,  as  a  grant  of 
power.  But  I  could  not  unite  in  a  decision  placing  a  construc- 
tion upon  a  statute  of  the  state  of  New  York  different  from  that 
adopted  by  the  courts  of  New  York. 

I  could  not  hold  the  statute  to  be  unconstitutional  and  void 
when  it  had  never  been  so  declared  by  the  courts  of  the  state  to 
which  its  interpretation  primarily  belonged,  but  on  the  other 
hand  had  been  expressly  held  to  be  constitutional  in  a  cause 
arising  entirely  wiihin  that  state,  and  which  I  thought  ought  to 
be  regulated  strictly  by  the  lex  loci.  Upon  what  authority  or 
principle  could  we  assume  the  exercise  of  such  a  power?  It 
has  been  decided  by  .the  supreme  court  of  the  United  States, 
that  court  refusing  to  declare  an  act  of  a  state  legislature  void 
because  of  its  conflict  with  the  constitution  of  the  state:  Jaekson 
V.  Lamphire,  3  Pet.  280;  Watson  v.  Mercer,  8  Id.  88,  109. 

The  question  whether  a  state  law  is  constitutional  or  not,  on 
the  ground  of  repugnancy  to  a  state  constitution,  is  not  cogniz- 
able by  the  supreme  court  of  the  United  States.  It  is  ex- 
clusively confined  to  the  state  courts,  and  obviously  to  the^ 
eourts  of  the  state  by  whom  the  act  was  passed,  at  any  rate,  ia 
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regard  to  all  causes  of  action  arismg  within  such  state.  Indeed, 
the  supreme  court  of  the  United  States  (as  I  have  already  on  a 
previous  occasion  remarked),  in  all  controversies  arising  under 
the  statutes  of  the  respective  states,  conforms  to  the  decisions 
of  the  courts  of  those  states  in  regard  to  the  construction  of 
their  own  statutes,  so  far  as  they  comport  with  the  constitution 
of  the  United  States.  In  cases  depending  upon  laws  of  a  par- 
ticular state,  it  uniformly  adopts  the  construction  which  (he 
courts  of  the  state  have  given  to  those  laws.  '*  This  course," 
says  Chief  Justice  Marshall,  '*  is  founded  on  the  principle,  sup- 
posed to  be  universally  recognized,  that  the  judicial  department 
of  government,  where  such  department  exists,  is  the  appropriate 
organ  for  construing  the  legislative  acts  of  that  government. 
Thus  no  court  in  the  universe  v^hich  professed  to  be  governed 
by  principle  would,  we  presume,  undertake  to  say  that  the 
coui'ts  of  Great  Britain  or  France,  or  of  any  other  nation,  had 
misunderstood  their  own  statutes,  and  therefore  erect  itself  into 
a  tribunal  which  should  correct  such  misunderstanding.  We 
receive  the  construction  given  by  the  courts  of  the  nation  as  the 
true  sense  of  the  law,  and  feel  ourselves  no  more  at  liberty  to 
depart  from  that  construction  than  to  depart  from  the  words  of 
the  statute:"  Elmendor/  v.  Taylor,  10  Wheat.  152,  This  doc- 
trine, so  forcibly  and  justly  expressed,  and  so  important  to  the 
proper  working  of  our  system  of  associated  state  governments 
under  different  laws  administered  by  different  judicial  tribunals, 
is  to  be  found  in  almost  any  volume  of  the  reports  of  that  high 
tribunal,  whei*e  it  is  acted  upon  as  a  settled  rule.  Some  addi- 
tional authorities  to  the  point  are  collected  in  a  recent  decision 
of  the  district  court  of  Virginia:  See  Prentice  v.  Zone,  11  Bos- 
ton Law  Rep.  208. 

This  court,  and  it  is  the  first  court  so  far  as  I  know,  has  departed 
from  this  principle,  and  adopted  some  other  rule.  We  have  not 
received  the  construction  of  the  statute  given  by  the  courts  of 
the  state  of  New  York  as  the  true  sense  of  a  law  of  their  own 
state,  but  have  taken  the  liberty  to  depart  from  that  construction. 
We  have  undertaken  to  say  that  the  courts  of  New  York  mis- 
understood one  of  their  own  statutes,  and  we  have  assumed  the 
power  to  correct  such  misunderstanding;  and  in  all  this,  accord- 
ing to  my  judgment,  we  have  most  erroneously  departed  from  a 
principle  supposed,  by  the  eminent  judge  whose  words  I  have 
cited,  to  be  imiversally  recognized,  to  wit,  that  the  judicial  de- 
partment of  each  government  is  the  appropriate  organ  for  con- 
struing the  legislative  acts  of  that  government. 
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Sittiiig  in  this  court  of  last  resort,  I  regard  it  as  my  duty» 
with  all  respect  to  those  who  may  differ  from  me,  to  reiterate  my 
▼iews  of  the  principles  by  which  we  ought  to  be  guided  in  the 
examination  of  the  statute  laws  of  other  states;  I  regard  them  as 
first  principles,  which  can  not  be  shaken  by  the  erroneous  de- 
cision of  any  court,  whateyer  may  be  the  effect  of  such  decision 
upon  a  particular  cause. 

But,  passing  the  propriety  of  that  decision,  the  case  as  now 
presented  (I  treat  tiiem  as  one)  offers  quite  another  question. 
There  are  two  special  pleas,  the  validiiy  of  which  is  now  the 
subject  of  discussion.  These  pleas  are  not  demurred  to,  but  the 
plaintiff  has  filed  replications,  to  which  the  defendant  has  de- 
murred. It  may  be  proper  here  to  remark,  that  the  defendant 
has  demurred  specially  to  the  replications  filed  by  the  plaintiff; 
and  of  course  this  brings  up  for  consideration  eyery  exception 
taken,  eyen  to  the  form  of  these  replications.  But,  as  the 
plaintiff  has  pleaded  oyer,  no  exception  to  the  pleas  is  open  to 
him  but  for  error  in  substance,  and  such  as  would  be  ayailable 
on  general  demurrer. 

The  first  special  plea  sets  up  the  statute  of  New  York,  and 
the  duty  imposed  by  that  statute  upon  the  mayor  of  the  city  of 
New  York,  in  order  to  stop  the  progress  of  any  confiagration, 
with  the  consent  and  concurrence  of  two  aldermen,  to  direct 
any  buildings  likely  to  take  fire,  and  conyey  fire  to  others,  to  be 
pulled  down  and  destroyed.  That  the  defendant,  as  mayor, 
acting  under  such  adyice  and  concurrence,  did  destroy  certain 
buildings  for  that  purpose  which  were  peculiarly  exposed  to  the 
fire,  and  but  for  his  action  would  hayo  been  immediately  burned 
up  with  their  contents,  and  would  haye  communicated  thefiamea 
to  adjoining  buildings  unless  instantly  demolished.  That  the 
immediate  destruction  of  these  buildings  was  necessary,  without 
waiting  to  remoye  the  goods,  in  order  to  preyent  the  spread  of 
the  conflagration;  and  that  at  the  time  of  the  blowing  up  and 
destruction  of  the  buildings,  the  goods  could  not  haye  been  re- 
iiioyed  or  sayed  before  the  buildings  would  haye  taken  fire,  and 
communicated  the  flames  to  other  buildings,  and  thereby  en- 
dangered a  great  and  yaluable  portion  of  the  city,  etc.,  where- 
fore the  defendant  says  he  did  necessarily,  in  order  to  preyent, 
etc. ,  blow  up  and  destroy  certain  buildings,  and  in  so  doing  did 
necessarily  and  unayoidably  blow  up  and  destroy  certain  goods 
in  the  plaintiff's  declaration  mentioned,  as  it  was  lawful  and 
necessary  for  him  to  do. 

This  plea,  to  which  I  have  referred  in  a  general  way  only. 
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justifies  not  on  the  grotind  of  a  common-law  necessity,  but  of  a 
necessity,  so  to  speak,  arising  out  of  a  statute.  It  sets  up  that 
the  mayor  destroyed  the  buildings  for  the  purpose  of  stopping 
the  conflagration,  under  the  advice  and  with  the  consent  of  two 
aldermen,  in  the  performance  of  a  duty  imposed  upon  him  by 
the  statute.  It  sets  up  the  duty  imposed  upon  him  by  the 
statute  of  destroying  the  buildings  in  which  the  goods  were 
stored,  and  alleges  that  the  goods  could  not  have  been  removed 
and  saved  before  the  said  buildings  would  have  taken  fire,  and 
endangered  and  communicated  the  flames  to  other  buildings; 
and  that  the  said  goods  were,  therefore,  necessarily  and  unavoid- 
ably destroyed.  Now,  if  the  statute  under  which  the  buildings 
were  destroyed  was  a  constitutional  and  valid  law  in  respect  to 
the  destruction  of  the  buildings,  and  if  i:he  officer,  in  the  dis- 
charge of  a  public  duty,  lawfully  performed  the  act  by  which 
the  buildings  were  destroyed,  and  the  goods  were  necessarily 
and  unavoidobly  destroyed  in  the  performance  of  that  duty,  it 
seems  to  me  that  the  plea  sets  up  a  good  defense.  If,  under 
the  exigencies  of  the  imminent  peril  which  at  the  time  of  the 
great  fire  threatened  the  city  pf  New  York,  it  was  the  duty  of 
the  mayor  to  order  the  immediate  destruction  of  the  buildings, 
as  necessary  for  the  preservation  of  the  city,  the  necessity  and 
authority  of  instantly  blovring  up  the  buildings  involved  the 
authority  and  necessity  of  blovring  up  their  contents  vrith  them, 
if  they  could  not  be  removed. 

Whatever  may  have  been  the  view  heretofore  taken  of  the  New 
York  statute  by  this  court  as  to  the  authority  thereby  conferred 
to  destroy  goods,  it  has  not  been  held,  either  here  or  elsewhere, 
that  it  is  not  a  constitutional  law,  so  far  as  regards  the  destruc- 
tion of  the  buildings  and  to  the  extent  to  which  provision  has 
been  made  for  compensation. 

The  statute,  as  far  as  I  understand  the  prior  decision  of  this 
court,  has  only  been  held  void  pro  tanio  where  it  authorized  de- 
struction vrithout  proriding  compensation.  In  the  destruction 
of  the  buildings,  then,  the  defendant  acted  under  a  valid  and 
constitutional  law.  Adopting  the  language  of  the  court  below^ 
the  real  ground  of  complaint  is,  that  the  defendant  exceeded  the 
authority  conferred  by  the  statute,  and  thereby  became  a  tres- 
passer, because  he  destroyed  not  only  the  buildings  which  he 
might  lawfully  destroy,  but  also  the  plaintiff's  goods,  which 
were  in  the  buildings,  and  which  the  statute,  it  is  alleged,  gave 
him  no  authority  to  destroy.  Now,  for  doing  the  lavrful  act  of 
destioying  the  buildings  in  order  i/n  arrest  the  conflagration—- 
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an  act  which,  in  the  exigency  of  the  case,  was  not  only  lawful 
but  the  impeiative  duty  of  the  defendant,  as  a  public  officer,  to 
do,  if  the  goods  were  nnayoidably  and  necessarily  destroyed,  it 
not  being  possible  to  remove  them  but  with  the  hazard  of  losing 
aU  the  benefit  to  result  from  the  act — the  defendant  ought  not 
to  and  can  not  be  held  liable.  A  public  officer,  acting  in  good 
faith  upon  a  sudden  and  alarming  emergency,  under  the  sanc- 
tion of  a  constitutional  and  yalid  law  in  a  matter  of  public  duty » 
is  not  to  be  held  responsible  for  the  unavoidable  and  necessary 
result  of  such  act  of  duty.  An  injured  party  may  have  a  right 
to  i-esort  to  the  public  for  satisfaction,  but  the  law  has  ever  held 
that  the  officer  himself,  not  exceeding  his  power  and  not  guilty 
of  oppression  or  bad  faith,  is  not  personally  liable:  2' he  €kn> 
ernor  and  Co.  etc.  v.  Meredilh^  4  T.  R.  794;  Suiton  v.  Clarke,  C 
Taunt.  20;  Boulton  v.  Crowiher,  2  Barn  tc  Cress.  703;  Nevius, 
J.,  in  Sinnickaon  v.  Johnson,  2  Harr.  (N.  J.)  150  [34  Am.  Dec. 
184];  Nevius,  J.,  in  Tbn  Eych  v.  Del  4;  Ear.  Cwwl  Co.,  8  Id. 
203  [37  Am.  Dec.  233];  WUwn  v.  Mayor  etc.  of  New  York,  1 
Denio,  695  [43  Am.  Dec.  719];  The  Executors  of  EadcUff  v. 
The  Mayor  etc.  of  Brooklyn,  lately  decided  in  the  court  of  ap» 
peals  of  New  York,  and  not  yet  regularly  reported,  4  N.  Y.  195 
[53  Am.  Dec.  357]. 

In  the  case  in  New  York  last  cited.  Chief  Justice  Bronsou, 
who  delivered  the  opinion  of  the  court,  remarked  that  it  would 
be  absurd  to  say  that  public  officers  may  be  liable  to  an  action 
for  what  they  have  done  under  lawful  authority  and  in  a  proper 
manner.  ' '  When  the  state,"  said  Justice  Nevius,  in  another  case, 
*'  authorizes  an  act  to  be  done  exclusively  for  the  public  interest, 
and  appoints  an  agent  to  execute  that  act,  and  such  agent  shall 
act  within  the  scope  of  his  authority,  he  can  not  be  personally 
responsible  to  individuals  for  the  consequences  of  executing  his 
commission.  Should  private  property  be  necessarily  and  un- 
avoidably injured,  taken  away,  or  destroyed,  by  the  exeoution  of 
such  trust,  without  any  compensation  provided  in  the  act  itself, 
the  remedy  can  only  be  by  contesting  the  constitutionality  of 
the  law  or  appealing  to  the  magnanimity  of  the  legislature:" 
Sinnickson  v.  Johnson,  2  Harr.  (N.  J.)  150  [34  Am.  Dec.  184]. 
In  Tsn  Eyck  v.  The  Del.  &  Bar.  Canal  Co.,  3  Id.  203  [37  Am. 
Dec.  233],  the  same  judge  expressed  like  views,  and  held,  that 
in  case  of  public  agents,  the  remedy  can  .not  be  against  them, 
but  only  by  an  appeal  to  the  justice  of  the  legislature  that 
directed  the  act.  This  doctrine,  even  to  this  extent,  is  not 
without  the  support  of  other  high  authority.     Chancellor  Kent 
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Baid  that  it  is  not  to  be  understood  that  a  statute  assuming 
priyate  property  for  public  purposes  without  compensation  is 
absolutely  void,  so  as  to  render  all  persons  acting  in  execution 
of  it  trespassers.  Some  of  the  judicial  dicta  seem  to  go  thai 
length,  but  others  do  not.  But  he  thought  the  reasonable  and 
practicable  construction  to  be,  that  the  statute  would  be  prima 
facie  good  and  binding,  and  sufficient  to  justify  acts  done  under 
it,  until  a  party  was  restrained  by  judicial  process  founded  on  the 
paramount  authority  of  the  constitution ;  2  Kent's  Com. ,  5th  ed. , 
840,  note.  Without  expressing  my  opinion  as  to  the  extent  or 
weight  of  this  doctiine,  though  it  seems  to  be  highly  reasonable, 
it  is  enough  for  the  decision  of  this  case  that  we  recognize  the 
well-settled  principle  that  public  officers,  acting  without  pri- 
vate emolument  in  a  matter  of  public  concern,  shall  not  be  j^er- 
sonally  liable  for  the  consequential  injuries  arising  out  of  an  act 
done  by  them  under  lawful  authoriiy  and  in  a  proper  manner. 

Under  the  New  York  statute,  the  defendant,  as  mayor,  was 
bound  by  duty  to  do  what,  according  to  the  advice  of  two  alder- 
men, was  necessary  to  prevent  the  spread  of  the  conflagration. 
The  act  which  constituted  them  judges  of  the  necessity  of  de- 
stroying the  buildings  made  them  judges  of  the  time  at  which 
the  act  of  destruction  became  necessary.  The  plea  avers  that 
the  buildings  were  destroyed  at  the  time  and  in  the  manner 
which  the  imminency  of  the  danger  demanded,  and  that  the  de- 
struction of  the  buildings  necessarily  involved  the  destruction 
of  the  goods,  the  buildings  being  destroyed  in  the  performance 
of  a  duty  which,  as  a  public  officer,  the  defendant  was  bound 
to  undertake.  The  desi^ruction  of  the  goods  was  the  unavoidable 
consequence  of  the  destruction  of  the  buildings.  I  deem  it  clear 
that  the  defendant  ought  not  to  be  held  personally  responsible 
for  the  consequence  of  such  act  of  duty,  and  that  the  plea  sets 
up  a  sufficient  defense. 

The  second  special  plea  is  so  framed  as  to  set  up  a  justification 
arising  out  of  the  common-law  doctrine  of  necessity,  and  it  seeks 
no  aid  from  the  statute.  It  sets  out  that  there  was  a  fire  raging 
in  the  city  of  New  York,  which  threatened  destruction  to  a  large 
portion  of  the  city;  that  certain  buildings  were  peculiarly  ex- 
posed and  likely  to  take  fire,  and  communicate  fire  to  other 
buildings,  and  but  for  the  acts  of  the  defendant  would  have 
taken  fire  and  communicated,  etc. ;  that  to  prevent  the  spread 
of  the  conflagration  and  the  destruction  of  a  large  portion  of  the 
eity,  atie  immediate  destruction  of  the  said  buildings  was  neces- 
Miy,  without  waiting  to  remove  the  goods  therein;  and  that  for 
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this  parpose  the  defendant,  a  resident  citizen  and  owner  of 
valuable  buildings  in  the  city,  caused  the  said  buildings  to  be 
blown  up,  and  did  thereby  necessarily  and  unavoidably  destroy 
the  goods,  etc. 

The  plea  does  not  in  terms  aver  that  the  goods  were  the  cause 
of  alarm  and  danger,  and  therefore  the  immediate  object  of  de- 
struction, but  that  necessity  required  the  immediate  destruction 
of  the  buildings,  without  waiting  to  remove  the  goods,  which 
unavoidably  involved  the  destruction  of  the  goods.  The  plea 
sets  up  that  the  buildings  and  the  goods  were  so  connected 
that  the  necessity  of  destroying  the  former  necessarily  involved 
the  destruction  of  the  latter;  and  the  justification  is  made  to 
rest  upon  the  ground  that  the  right  to  destroy  the  buildings 
must  therefore  include  the  right  to  destroy  the  goods. 

If,  which  I  do  not  in  the  least  doubt,  there  can  be  an  impe- 
rious, overwhelming  necessity  of  instantly  destroying  buildings, 
vnthout  waiting  to  remove  the  goods  stored  therein,  in  order  to 
prevent  the  spread  of  fire,  I  suppose  this  to  be  the  mode  in 
which  that  necessity  must  be  pleaded,  the  goods  themselves  not 
being  the  cause  of  alarm  or  danger.  The  plea,  therefore,  does 
not  seem  to  be  obnoxious  to  the  objection  of  argumentativeness. 
It  is  proper,  however,  to  remark,  that  even  if  the  plea  were 
argumentative,  it  is  an  objection  in  point  of  form  only,  which 
can  not  be  raised  by  general  demurrer.  It  would  not  be  avail- 
able, therefore,  to  the  plaintiff  in  the  present  instance,  all  ob- 
jections to  mere  form  having  been  waived  by  pleading  over: 
Gould's  PL  467,  468,  sec.  18. 

But  the  leading  objection  taken  to  this  plea  is,  that  it  does 
not  show  any  individual  or  personal  interest  in  the  defendant, 
nor  any  immediate  overwhelming  danger  to  him  or  his  prop- 
erty. It  is  urged,  that  to  make  a  valid  plea,  setting  up  the 
exercise  of  the  right  of  necessity,  the  defendant  must  show  that 
his  own  property  was  in  imminent  danger,  and  that  the  de- 
struction was  for  the  purpose  of  preserving  it.  That  it  is  not 
enough  that  this  defendant  was  a  resident  citizen  of  New  York, 
owuiug  property  and  having  a  general  interest  in  the  safety  and 
welfare  of  the  city,  but  that  he  could  only  so  interpose  when 
the  act  became  absolutely  necessary  to  prestarve  his  own  prop- 
erty from  immediate  destruction.  I  do  not  so  understand  the 
doctnnc,  as  applied  to  that  branch  of  the  law  of  necessity  now 
in  question. 

Such  limited  view  was  certainly  not  taken  by  this  court  on 
the  former  review;  on  the  contrary,  the  language  used  in  the 
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leading  opinion  would  seem  to  lead  to  a  very  different  conclu- 
fiion.  The  right  to  take  or  destroy  private  property  by  an  indi- 
vidual in  self-defense,  or  for  the  protection  of  life,  liberty,  or 
properly,  was  said  to  be  a  private  and  not  a  public  or  official 
right.  It  was  said  that  it  might  be  exercised  by  a  single  indi- 
vidual for  his  ovni  personal  safety  or  security,  or  for  the  preser- 
vation of  his  own  property,  or  by  a  community  of  individuals, 
in  the  defense  of  their  common  safety  or  in  the  protection  of 
their  common  rights:  Hale  v.  Lawrence^  1  Zab.  729  [47  Am. 
Dee.  190].  Again,  in  reply  to  the  argument  that  the  destruc- 
tion of  the  store  and  its  coutents,  for  which  suit  was  brought, 
was  not  for  the  public  use  and  benefit,  in  the  sense  in  which 
those  terms  were  used  in  the  passage  referred  to,  and  therefore 
that  the  doctrine  of  eminent  domain  was  not  applicable,  it  was 
said  the  position  would  be  true,  if  not  done  under  the  author- 
ity of  the  statute,  but  by  the  defendant  by  virtue  of  his  natural 
right,  and  in  defense  of  his  own  or  of  his  neighbor  s  property, 
or  by  a  number  of  individuals  to  prevent  a  common  calamity 
that  threatened  a  particular  street  or  district:  Id.  738.  The 
force  of  the  argument  here  depends  upon  the  doctrine  implied, 
if  not  directly  expressed,  that  an  individual  may,  in  the  exer- 
cise of  the  common-law  right  of  necessity,  take  and  destroy 
private  property,  not  only  in  defense  of  his  own  but  of  his 
neighbor's  property,  and  that  individuals  in  a  community  may 
so  act  to  prevent  a  general  calamity  to  that  community,  and  in 
protection  of  their  common  rights.  If  it  be  asked,  ''  Who  is 
my  neighbor,  for  whose  benefit  this  right  of  charity  and  kind- 
ness, as  well  as  of  necessity,  may  be  exercised?  "  let  the  neces- 
siiy  itself,  for  which  it  is  intended  to  provide,  be  the  answer. 
But  the  passages  I  have  cited  have  been  referred  to,  not  so  much 
to  establish  the  view  which  it  seems  to  me  may  reasonably  be 
adduced  therefrom,  as  to  show  that  this  court  is  now  not  com- 
mitted, even  by  dicUiy  to  the  more  limited  rule  contended  for 
by  the  plaintiff  in  error. 

The  common-law  doctrine  of  necessity  is  one  that  is  now  too 
firmly  established  to  be  drawn  in  question,  and  yet,  perhaps, 
necessarily  from  its  veiy  character,  it  seems  somewhat  undefined 
as  to  its  application  and  extent.  It  may,  by  the  way,  be  re- 
marked, that  it  is  not  less  imquestionable  as  an  established  doc- 
trine, because  its  origin,  so  far  as  regards  a  justification  at 
the  common  law,  is  only  to  be  found  in  the  illustrative  argu- 
ments of  the  older  authorities,  and  not  in  any  direct  adjudica- 
tion.    Its  exercise  must  depend  upon  the  nature  and  degree  of 
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neoosaifcy  that  calls  the  right  into  action,  and  which  can  not  be 
determined  until  the  neoeasitj  is  made  to  appear.  The  neces- 
sity must  be  immediate,  imperative,  and  in  some  cases  extreme 
and  overwhelming.  Mere  expediency  or  utility  will  not  suf- 
fice. The  doctrine  seems  to  arrange  itself  under  different  heads, 
to  which  somewhat  different  rules  will  be  applicable. 

The  conservation  of  life  is  one  of  the  occasions  which  will 
call  it  into  exercise,  of  which  the  necessity  of  self-preservation 
is  one  of  the  marked  and  striking  instances.  Self-preservation 
is  one  of  the  great  rules  of  our  being,  implanted  in  us  by  our 
<:reator,  and  recognized  under  this  doctrine  by  the  common  law. 
The  right  to  destroy  property,  or  even  life,  when  necessary  for 
self-preservation,  is  an  admitted  right.  Thus,  as  an  instance 
frequently  referred  to,  if  two  men  be  on  one  plank,  insufficient 
to  save  both,  and  one  be  thrust  off  and  drowned,  the  homicide 
is  excusable,  indeed  justifiable  through  imavoidable  necessity, 
upon  the  great  universal  principle  of  self-preservation,  which 
prompts  every  man  to  save  his  own  life  in  preference  to  that  of 
another,  when  one  must  inevitably  perish :  Noy's  Max. ,  p.  32,  25. 
The  taking  of  viands  to  satisfy  urgent  hunger,  the  necessity  being 
made  to  appear,  this  is  no  felony  or  larceny.  So  a  jail  being  on 
fire  by  casualty,  and  the  prisoners  are  enabled  to  get  out,  this  is 
no  escape  nor  breaking  of  the  prison :  15  Yin.  Abr. ,  534,  Necessity. 

Again,  there  is  a  necessity  arising  out  of  the  act  of  God  or  of 
strangers,  as  of  public  enemies;  and  in  regard  to  this,  it  is  said 
one  man  may  justify  committing  the  private  injury  for  the  pub- 
lic good.  Instances  are  thus  put  in  an  old  authority.  In  time 
of  war  a  man  may  justify  making  fortifications  on  another's 
land  without  license;  also  a  man  may  justify  pulling  down  a 
house  on  fire  for  the  safety  of  the  neighboring  houses;  for  these 
are  cases  of  the  common  weal:  Maleverer  v.  Spinke,  1  Dyer,  36 b. 
See  also  the  Saltpeter  Case,  12  Co.  13;  Mouses  Cane,  Id.  63,  etc. 
The  ground  on  which  this  necessity  rests,  it  is  seen,  is  placed 
on  the  principle,  not  of  mere  individual  necessity,  but  of  the 
public  good.  The  right  may,  as  in  the  former  class,  be  a 
private,  and  not  a  public  or  official,  right;  it  may  be  one  that 
api>ertains  to  individuals,  and  not  to  the  state.  But  still  the 
older  authorities  to  which  I  have  referred,  and  which  are  gen- 
erally cited  for  the  doctrine,  place  it,  in  these  instances,  not  on 
the  ground  of  the  individual  advantage  of  the  actor,  but  of  the 
common  weal,  in  order  to  save  the  city.  The  case  of .  pulling 
down  a  house  in  time  of  fire  is  given  as  an  act  done  for  the 
public  good. 
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That  branch  of  the  doctrine  to  which  I  now  refer  is,  of  course, 
to  be  distinguished  from  that  mere  appropriation  for  public 
utility  under  a  general  state  necessity,  and  which  comes  within 
the  doctrine  of  the  eminent  domain.  They  are  both  spoken  of 
sometimes  as  grounded  on  necessity,  and  they  doubtless  are  so. 
But  the  latter  stands  strongly  distinguished  from  the  urgent 
necessity  which,  for  immediate  preservation,  imperatiyely  de- 
mands immediate  action.  His  case  who  should  throw  up 
trenches  on  his  neighbor's  land  for  the  protection  of  a  town  from 
an  immediate  hostile  attack,  as  regards  his  justification,  would 
certainly  stand  on  a  very  different  footing  from  one  who,  under 
the  authority  of  law,  should  do  the  same  act  in  order  to  guard 
the  town  from  prospective  and  merely  possible  future  harm. 
The  one  might  be  a  private  and  unofficial  act  to  protect  the 
community,  of  which  he  was  a  part,  from  urgent  danger;  an 
act  which  might  be  justified  under  the  doctrine  of  necessity, 
which,  for  the  common  weal,  every  man  may  do  without  an 
action.  It  is  not  necessary  for  my  purpose  to  intimate  any 
opinion  as  to  whether,  in  the  last  case,  the  individual  would  or 
would  not  be  personally  responsible,  but  certainly  the  sufferer 
would  come  within  the  constitutional  provision.  The  distinc- 
tion between  the  cases  when  the  act  was  done  under  the  pressure 
of  threatening  danger  which  it  was  necessary  to  avert,  and  wifen 
taken  for  the  benefit  of  the  public  under  a  grant  of  power,  was 
well  put  by  Chief  Justice  Nelson,  in  one  of  the  New  York  fire 
oases  arising  under  the  statute  so  frequently  referred  to.  '*  The 
one,"  he  says,  *'  presents  a  question  of  responsibility  by  a  citi- 
zen acting  under  the  influence  of  an  overruling  necessity,  solely 
for  the  public  good,  the  decision  turning  not  so  much  upon  the 
want  of  merit  in  the  claim  for  redress,  as  upon  the  injustice  of 
making  the  defendant  liable,  who  had  thus  acted  for  the  benefit 
of  the  public.  The  other,  the  case  upon  the  statute,  is  a  ques- 
tion between  the  sufferer  and  the  city  for  whose  benefit  hia 
property  has  been  sacrificed,  when  the  authorities  of  the  city 
are  empowered  to  determine  at  discretion  when  and  under  what 
circumstances  it  shall  be  thus  sacrificed:"  The  Mayor  of  New 
York  V.  Lord,  17  Wend.  290,  291.  "  I  entertain  no  doubt," 
says  Justice  Bronson,  in  the  same  case,  ''that  in  a  case  of  ne- 
cessity, to  prevent  the  spreading  of  a  fire,  magistrates  or  indi- 
viduals may  destroy  private  property  vnthout  subjecting  them- 
«elves  to  an  action  for  damages.  This  is  only  one  of  the  many 
cases  where  the  maxim  applies,  Saluspopuli  suprema  lex:"  Id.  297. 
Chancellor  Kent  places  the  rule  on  the  same  ground,  and  says 
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it  13  lawful  to  TBze  hooaeB  to  the  gioimd  in  order  to  prevent  the 
Bpread  of  a  conflagration,  because  it  is  a  case  of  urgent  neoes" 
sitj,  in  which  the  rights  of  property  must  be  niade  subeenrient 
to  the  public  welfare:  2  Kent's  Com.  838. 

I  have  cited  these  authorities  to  show  that  a  distinction  must 
be  made  between  the  different  branches  of  the  law  of  necessity. 
The  distinction  must  now  be  apparent  between  that  overwhehn- 
ing  necessity  which  will  justify  one  in  the  destruction  of  the 
person  and  property  of  another,  and  when  the  right  is  solely  for 
the  advantage  of  the  actor,  and  that  necessity  which  arises  from 
the  danger  of  conflagration  in  a  great  city,  or  other  analogous 
instances,  and  which  rests  for  its  exercise  upon  the  subservience 
of  private  rights  to  th'e  public  good.  It  may  well  be  that  a  per- 
son shall  not  justify  the  destruction  of  another  in  order  to  save 
a  stranger.  An  assault  is  only  justifiable  when  committed  in 
the  defense  of  one's  self,  or  of  those  who  stand  in  some  near 
and  dear  relation  to  the  actor.  The  necessity  of  self-preserva- 
tion, which  is  for  the  advantage  of  the  actor,  can  have  no  wider 
foundation.  The  right  being  a  personal  one,  it  is  reasonable  to 
suppose  that  it  can  be  exercised  only  by  the  party  in  danger  for 
his  own  benefit,  or,  as  would  seem  to  be  a  reasonable  conclu- 
sion, for  the  safety  of  husband  or  wife,  parent  or  child.  But 
can  the  same  rule  apply  to  the  efforts  which  must  so  frequently 
be  made  to  save  a  city  from  fire,  and  which  rests  upon  a  less 
restricted  principle  ?  There  can  certainly  be  no  such  limitation 
of  the  right  as  is  inconsistent  with  the  reason  of  the  law  and  the 
object  to  be  obtained  by  its  exercise.  In  vain  would  the  call  be 
made  on  firemen  and  others  to  stay  the  progress  of  the  flames, 
if  the  imminent  danger  of  one's  own  property  could  be  the 
only  justification  of  any  necessary  act  of  destruction  in  order 
to  effect  that  object.  If  a  man's  own  property  must  first  be  in 
imminent  peril,  there  would  be  an  end  to  all  efficient  efforts  to 
stay  the  progress  of  a  conflagration.  I  have  no  doubt  the  rule 
is  otherwise.     I  think  the  second  special  plea  is  a  pood  plea. 

The  replications  I  consider  to  be  clearly  bad.  To  both  pleas 
they  set  up  new  facts,  and  in  both  cases  they  tender  a  traverse 
upon  facts  not  set  up  or  denied  by  the  pleas.  Looking,  how- 
ever, at  the  main  point,  which  it  is  urged  is  presented  by  these 
replications,  that  the  immediate  destruction  of  the  goods  was 
not  necessaiy,  such  defense  is  not  set  up  in  the  pleas.  The 
pleas  are,  in  the  one,  that  the  buildings  were  lawfully,  and  in 
the  other,  that  they  were  necessarily,  destroyed  in  order  to  stop 
the  progress  of  a  conflagration,  and  that  the  destruction  of  the 
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goods  was  the  nnaroidable  and  inevitable  consequence,  tbere 
not  being  time  to  remove  them.  The  lawfulness  or  the  neces- 
sity to  destroy  the  buildings  should  have  been  denied  by  a 
special  traverse  of  some  material  fact  upon  which  he  relied  to 
show  that  the  buildings  were  so  destroyed,  or  by  setting  up  in 
the  replication  that  the  goods  might  have  been  removed.  An 
issue  upon  either  of  these  points,  if  decided  in  favor  of  the 
plaintiff,  would  be  fatal  to  the  defense.  If  the  pleas  are  good, 
which  I  take  them  to  be,  the  replications  are  bad. 

I  am  of  the  opinion  that  the  judgment  below  should  be 
afBrmed. 

Bakdoufh,  J.,  delivered  a  ooncuizing  opinion. 

For  a£Srmance,  Bandolfh  and  Cabfenteb,  Justices,  and  Oaar 
xslison,  YAUEimiiB,  Wills,  Biblet,  and  Pobtbb,  Judges. 

For  reversal,  Halsted,  Chancellor,  and  Scbbngk,  Judge. 
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eipal  case  as  it  formerly  came  before  the  court — and  the  note  thereto;  BUhop 
T.  Maiyoretc  qf  Momu,  50  Id.  400;  and  see  Noyes  ▼.  Shepherd,  Iil.  625.  The 
principal  case  was  cited  in  Harrison  v.  Wisdom,  7  Heisk.  114,  to  the  point 
that  priTate  property  may  be  destroyed  in  a  case  of  overruling  public  necessity; 
it  is  the  exercise  of  a  natural  right  belonging  to  every  iudividual,  not  cuu- 
ferredby  law,  but  tacitly  exempted  from  human  codes;  but  tlie ground  of  ex 
emption  from  liability  is  that  of  necessity,  and  if  property  bu  destroyed 
without  any  apparent  and  reasonable  necessity,  the  doers  of  tlie  act  will  be 
bald  responsible:  Field  y.  City  qf  Des  Moines,  39  Iowa,  578;  the  destnictioo 
▲m.  Dsc.  Vol.  LVII—aS 
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of  property  nnde^  snob  clreamtaiioM  is  not  iho  ozereiM  of  iho  ri^t  of  oini* 
nflat  domftin:  Id.  577. 

Thc  PBorciPAi.  CASK  WAS  ALSO  OOED  in  StuUer  ▼.  Langkam,  S4  Aln.  33^ 
to  the  point  thmt  w  &r  as  statntn  umuna  to  giro  anthority  tolay  oat  priTmto 
Kosds  over  tho  landa  of  another  without  his  consent,  they  are  nnoonstitatlooalt 
and  in  Wetter  ▼.  Snover,  42  N .  J .  L.  a44»  the  ■eriea  of  eases  A  mariean  Frkd 
Work$  ▼.  Lowrenee^  1  Zab.  248^  in  the  sopreme  oonrt  of  New  Jersey,  Hak 
T.  XcMsreace,  47  Am.  Dec.  190^  and  the  principal  case,  in  the  oonrt  of  appeals 
were  referred  to  as  elaborately  discnanng  the  qnesticn  whether  the  destrae- 
tion  of  private  proper^  for  pnbUo  pniposss  is  a  taking  for  pnbllo  nse  witliia 
tiie  msBBlng  of  tlie  ffoiistitTi  tti*TW?  prnhibitiwi  of  sodi  taUng  witiMSt  oom* 


CASE 

or  THB 

COURT  OF  APPEAIA 


NEW   TOBE. 


Field  v.  Mator  eto.  of  New  Yobk. 

(6  HSW  TOBS  (9  BiLDDi),  119.] 

AaBiOHMXirT  Of  Dbmaxd  to  Qbow  Dub  ix  FunmB;  here,  of  money  to  bo 
oamed  by  perfonnanoe  of  a  oontraot  for  work  and  materials,  thongh  il 
een  not  operate  immediately,  beoomes  operatiTe  in  equity  when  the  mk\h 
Jeet-matter  beoomes  existent  or  due. 

ABUcnnuNTB  of  Continobiit  Intxbbbtb  and  ExFBOTATiOKa,  and  of  thin^ 
haviQg  no  present  aotoal  existence,  bnt  resting  in  possibility  only,  are 
valid  in  equity  if  fairly  made  and  not  opposed  to  any  mle  of  pmblie 
policy. 

Bill  ur  Equity  mat  bb  Maiktainbd  bt  Absioitbb  of  Pabt  only  of  a 
demand,  especially  where  there  have  been  other  sssignments  of  other 
parts  of  the  same  demand  to  other  persons. 

NoncB  TO  Ck>MPTBOLLKB  OF  CiTT  OF  Nbw  Yobx,  of  B  demand  sgainst  the 
city,  is  notice  to  the  corporation. 

Dbfbnsb  not  Set  up  in  Answbr  is  of  No  Avail. 

AfPBAL  from  a  judgment  of  the  supreme  court  rerersiiig  a 
Tioe-chancellor^B  decree.  The  suit  was  a  bill  in  equity  for  an 
accounting,  filed  by  Cyrus  W.  Field  against  the  corporation  of 
the  dty  of  New  York  and  Jared  W.  Bell.  It  alleged  that  Bell 
had  some  time  previously  made  an  assignment  to  one  Oarread, 
of  all  bills  that  might  become  due  to  him  for  job  printing, 
paper,  or  stationery  done  or  furnished  the  corporation,  to  the 
amount  of  one  thousand  five  hundred  dollars,  etc. ;  that  Oar- 
read  had  assigned  his  interest  to  the  complainant;  that  com- 
plainant had  given  notice  to  the  city  comptroller  of  the  assign- 
ment; that  Bell  had  since  done  printing  for  the  corporation,  for 
which  money  had  become  due  to  him  from  the  city,  with  other 
lacts  usual  and  proper  in  a  bill  for  an  accounting;  and  it  prayed 
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that  an  account  might  be  taken  and  the  city  might  be  decreed 
to  pay  to  complainant  whateyer  soma  (to  the  extent  of  one  thou* 
Band  five  hundred  dollars)  might  be  found  to  have  been  earned  by 
Bell.  Other  details  are  stated  in  the  opinion.  The  defendant 
answered  and  the  cause  was  heard  before  the  assistant  yice-chan* 
cellor  on  pleadings  and  proofs;  but  he  dismissed  the  bill,  holding, 
in  an  opinion  not  reported,  that  the  assignment  was  good  as  a 
transfer  of  a  possible  right,  but  could  not  be  enforced  in  equity 
unless  some  additional  ground  of  equitable  jurisdiction  were  al* 
leged;  also  that  notice  to  the  comptroller  was  not  notice  to  the 
city.  The  supreme  court  reversed  this  decree,  and  ordered  an 
accounting;  and  on  the  coming  in  of  the  report,  decreed  thai 
the  city  should  pay  one  thousand  five  hundred  dollars,  with  in-^ 
terest,  to  the  complainant.  From  this  decree  the  preeent  ap-^ 
peal  was  taken. 

A.  J.  Willard,  for  the  appellants,  the  city. 

Loremo  D,  Shepard^  for  appellant  Bell. 

Stephen  J.  Meld,  attorney,  and  David  Dudley  FSdd^  of  coan» 
eel,  for  the  respondent. 

By  Court,  Welles,  J.  By  the  assignment  from  Bell  to  Gar* 
read,  of  March  14,  1842,  it  was  intended  to  transfer  to  and  rest 
in  the  latter  the  right  and  interest  of  the  former  in  and  to  all 
the  bills  which  might  thereafter  become  due  to  him,  from  the 
corporation  of  the  city  of  New  York,  for  job  printing,  paper,  or 
stationery  done  or  furnished  by  Bell,  either  before  or  after  the 
date  of  the  assignment,  to  the  amount  of  one  thousand  five 
hundred  dollars;  subject  to  the  two  prior  assignments  to  Lloyd 
&  Hopkins  and  to  Coit.  By  the  assignment  from  Garread  to 
the  respondent  of  April  28tb,  and  the  release  from  the  former 
to  the  latter  of  December  27,  1842,  the  latter  acquired  all  tho 
right  and  interest  of  the  former  in  the  first  assignment. 

The  case  shows  that  at  the  time  of  the  commencement  of  the- 
suit  in  the  court  of  chancery,  bills  of  the  description  mentioned 
had  become  due  from  the  coi*poration  to  Bell  to  an  amount  more- 
than  sufficient  to  Batisfy  all  three  of  the  assignments. 

These  bills  appear  to  have  accrued,  and  most  of  the  servioeft 
and  materials  upou  which  they  arose  appear  to  have  been  ren* 
dered  and  delivered,  after  the  date  of  the  assignment  from  Bell 
to  Garread. 

One  of  the  questions  presented  by  this  appeal  is,  whether  the- 
court  of  chancery  had  jurindiction  to  decree  payment  by  the 
corporation  of  the  city  of  New  York,  to  the  respondent,  of  hi» 
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claim.  That  it  had  such  jurifidiction  seems  to  be  in  aocordanoe 
with  reason  and  the  theoiy  of  equity  jurisprudence. 

1.  Tha  assignment  of  Bell  to  Oanead  was  yalid  and  operatiTe 
as  an  agreement,  by  which  Garread  and  his  assigns  became 
entitled  to  receive  payment  of  the  bills  in  question  when  the 
same  should  become  due,  to  the  amount  indicated  in  the  assign- 
ment, subject  to  the  two  prior  assignments.  It  did  not  operate 
as  an  assignment  in  prcdsenH  of  the  choses  in  action,  because 
they  were  not  in  existence,  but  remained  in  possibility  merely—* 
a  possibility,  howeyer,  which  the  parties  to  the  agreement  ex- 
pected would,  and  which  afterwards  did  in  fact,  ripen  into  an 
actual  reality;  upon  which,  by  force  of  the  agreement,  an 
equitable  title  to  the  benefit 'of  the  bills  thus  mature  and  due 
became  Tested  in  the  respondent  as  assignee  of  Garread:  Story's 
Eq.  Jur.,  sees.  1040, 1040  b,  1055;  Miichell  t.  Wimhw,  2  Btoxy» 
630;  Langlan  t.  Horkm,  1  Hare,  549. 

It  is  contended  by  the  counsel  for  the  appellants  that  the  assign- 
ment of  Bell  to  Gkirread  did  not  pass  any  interest  which  was  the 
subject  of  an  assignment,  for  the  reason  that  there  was  no  con- 
tract at  the  time  between  Bell  and  the  corporation  of  the  city, 
by  which  the  latter  was  under  any  binding  obligation  to  furnish 
the  former  with  job  printing,  or  to  purchase  of  him  paper  or 
stationery;  and  tliat  therefore  the  interest  was  of  too  uncertain 
and  fleeting  a  character  to  pass  by  assignment.  There  was  in- 
deed no  present,  actual,  potential  existence  of  the  thing  to 
which  the  assignment  or  grant  related,  and  therefore  it  could 
not  and  did  not  operate  eo  instanii  to  pass  the  claim  which  was 
expected  thereafter  to  accrue  to  Bell  against  the  corporation; 
but  it  did  nerertheless  create  an  equity,  which  would  seize  upon 
those  claims  as  they  should  arise,  and  would  continue  so  to 
operate  until  the  object  of  the  agreement  was  accomplished. 
On  this  principle,  an  assignment  of  freight  to  be  earned  in  fu- 
ture  will  be  upheld,  and  enforced  against  the  party  from  whom 
it  becomes  due.  Story's  Eq.  Jur.,  sec.  1055,  and  authorities 
there  cited;  Langton  v.  Eorton^  and  Mitchell  v.  WinsloWy  ftupra; 
Story  on  Bailments,  sec.  294.  Whateyer  doubts  may  have  ex- 
isted heretofore  on  this  subject,  the  better  opinion  I  think 
now  is,  that  courts  of  equity  will  support  assignments,  not  only 
of  choses  in  action,  but  of  contingent  interests  and  expectations, 
and  of  things  which  have  no  present  actual  existence,  but  rest  in 
possibility  only,  provided  the  agreements  are  fairly  entered 
into,  and  it  would  not  be  against  public  policy  to  uphold  them. 
Authorities  may  be  found  which  seem  to  incline  the  other  way^ 
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but  which  npon  examination  will  be  found  to  hare  been  orer* 
ruled,  or  to  have  turned  upon  the  question  of  public  policy. 

2.  A  bill  in  equity  was  the  proper  remedy  for  the  respondent 
in  this  case  for  the  following  reasons:  1.  The  nature  of  the 
daim  is  one  peculiarly  of  equitable  cognizance.  It  was  an 
equity  only  in  relation  to  things  not  yet  in  possession,  or  in 
being,  in  the  nature  of  a  lien,  which  must  be  enforced  through 
judicial  process  before  it  could  be  enjoyed,  and  must  therefore 
of  necessity  be  adjudicated  in  a  court  of  equity.  If  the  claims 
of  Bell  against  the  city  had  accrued  and  been  in  being  at  the 
time  of  the  assignment,  and  the  assignment  had  been  of  any 
specific  entire  claim,  and  perhaps  if  it  had  been  of  all  claims 
then  due  from  the  city  to  Bell,  the  remedy  of  Garread,  his  as- 
signee, might,  and  perhaps  in  general  must,  have  been  at  law. 
But  all  the  cases  where  the  contract  has  been  in  relation  to 
things  not  in  existence  at  the  time,  and  which  were  in  expec- 
tancy and  possibility  merely,  show  that  their  adjudication 
belongs  exclusiyely  to  a  court  of  equity.  2.  But  it  seems  to  me 
that  in  this  case,  independently  of  the  preceding  considerations, 
there  were  insuperable  difficulties  in  the  way  of  sustaining  an 
action  at  law.  Such  action  must  necessarily  have  been  brought 
in  the  name  of  Bell,  who  had  no  interest  until  after  all  three  of 
the  assignments  should  be  satisfied,  of  which  the  one  to  Ghuread 
was  the  last  in  the  order  of  time,  and  was  not  to  be  satisfied 
until  the  others  were  provided  for.  I  am  aware  that  as  a  gen- 
eial  rule  the  assignee  of  a  chose  in  action  may  use  the  name  of 
the  assignor  in  an  action  at  law  to  recover  the  amount.  But  it 
seems  to  me  that  the  rule  should  be  confined  to  cases  where  the 
whole  of  an  entire  demand  is  assigned  to  one  person  or  party. 
Suppose  A.  has  an  entire  demand  of  one  thousand  dollars 
against  B.,  and  assigns  to  C.  one  hundred  dollars,  to  D.  one 
hundred  dollars,  and  to  E.  one  hundred  dollars,  out  of  the  one 
thousand  dollars.  Which  of  the  three  assignees  shall  institute 
an  action  against  the  debtor?  Suppose  we  say  C.  shall  have 
the  right,  how  much  shall  he  recover?  Shall  it  be  the  one 
thousand  dollars  ?  Clearly  it  must  be  that,  or  the  residue  will 
be  gone,  because  the  demand  can  not  be  split,  and  several  ac- 
tions sustained  for  the  several  parts  assigned.  But  C.  has  no 
right  nor  is  he  bound  to  litigate  in  relation  to  the  parts  assigned 
to  D.  and  E.,  or  that  part  not  assigned  at  all.  Here  would  be 
four  parties,  having  separate  and  distinct  interests,  one  having 
as  good  right  to  commence  an  action,  to  discontinue  it,  and  to 
direct  in  relation  to  it  as  the  other;  and  in  case  of  disagxeemc<^t. 
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who  is  to  decide  ?  In  Che  case  at  bar,  the  plaintiff  had  no  right 
to  sue  in  Bell's  name  for  what  was  to  be  paid  under  the  two 
first  assignmentSy  nor  for  what  would  be  going  to  Bell  after  all 
three  were  paid;  and  he  could  not  carve  out  just  one  thousand 
five  hundred  dollars  and  the  interest  upon  it,  from  the  demands 
due  from  the  city  to  Bell,  without  splitting  entire  demands, 
which  can  not  be  done:  Smith  t.  Jones,  15  Johns.  229;  Ouemsey 
V.  Carver,  8  Wend.  492  [24  Am.  Dec.  60];  Stevens  v.  Lockwood, 
13  Id.  644  [28  Am.  Dec.  492];  Story's  Eq.  Jur.,  sec.  1250. 

3.  Notice  of  the  respondent's  rights  was  given  to  the  comp- 
troller of  the  ciiy  of  New  York  before  any  payments  were  made 
by  the  ciiy,  of  the  bills  in  question;  and  the  counsel  for  the 
dty  claim  that  the  bills  in  question  have  all  been  paid  either  to 
Bell  or  to  persons  to  whom  he  assigned  them,  other  than  the 
plaintiff;  and  insists  that  the  corporation  should  be  protected 
in  such  payments,  on  the  ground  that  the  notice  to  the  comp- 
troller was  not  notice  to  the  corporation.  To  this  the  counsel 
for  the  respondent  answers — 1.  That  no  such  defense  is  taken  in 
the  answer  put  in  by  the  corporation;  and  2.  That  the  notice 
to  the  comptroller  was  good  notice  to  the  city.  Both  these 
grounds,  I  think,  are  good,  and  either  forms  a  sufficient  answer 
to  the  position  assumed  by  the  counsel  for  the  city:  1.  Payment 
of  the  claims  to  any  one  was  not  alleged  in  the  answer;  it  was 
a  distinct,  independent  ground  of  defense,  and  should  have  been 
set  up.  2.  But  if  otherwise,  the  notice  to  the  comptroller  was 
sufficient. 

The  twenty-second  section  of  the  act  to  amend  the  charter  of 
the  city  of  New  York,  Sess.  Laws  of  1850,  e.  122,  provided  that 
the  executive  business  of  the  corporation  should  thereafter  be 
performed  by  distinct  departments,  which  it  should  be  the  duty 
of  the  common  council  to  organize  and  appoint  for  that  pur- 
pose. On  the  fourteenth  of  May,  1849,  the  common  council 
passed  an  ordinance  entitled  an  *'  ordiuance  concerning  the  de- 
partment of  finance."  By  section  1  of  title  1  of  that  ordinance 
it  is  provided  that  "  there  shall  continue  to  be  an  executive  de- 
partment under  the  denomination  of  *  the  department  of  finance.' " 
By  section  4  of  the  same  title  the  **  chief  officer  of  the  department 
dhall  be  called  *  the  comptroller  of  the  city*  of  New  York,'  and 
shall  have  the  superintendence  of  the  same."  Section  4  of  title 
2  defines  the  duty  of  the  comptroller.  By  subdivision  6  of 
that  section  he  is  *'  to  superintend  all  officers  of  the  corporation 
who  shall  receive  or  disburse  the  public  moneys  of  the  city,  or 
who  are  charged  with  the  management  or  custody  of  its  funds." 
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By  other  provisions  of  the  ordinance,  the  comptroller  is  to  settle 
and  adjust  all  claims  and  demands  whatsoever  by  or  against  the 
corporation:  Tit.  1,  sec.  8;  all  warrants  on  the  treasury  are  to 
be  signed  by  him,  etc. :  Sec.  6;  he  is  to  countersign  bonds,  etc. : 
Sec.  8;  to  examine,  audit,  adjust,  and  settle  all  accounts  in  which 
the  corporation  is  concerned,  etc. :  Tit.  2,  sec.  4,  sub.  8;  to  draw 
and  sign  warrants  on  the  chamberlain  for  moneys,  etc. :  SubdL  9 
of  last  section. 

The  notice  of  the  respondent's  claims  in  this  case,  as  appears 
from  the  evidence,  was  served  upon  the  comptroller  while  in 
his  office,  engaged  in  the  duties  thereof,  and  was  beyond  all 
doubt  sufficient:  Angel  &  Ames  on  Coporations,  247. 

Upon  all  the  points  raised  upon  the  argument,  therefore^  I  am 
of  the  opinion  that  the  judgment  of  the  supreme  court  ought 
to  be  affirmed. 

Jewett,  J.,  did  not  hear  the  argument,  and  Waxboh,  J,,  gav« 
no  opinion. 

Judgment  affirmed* 

AssiomixiiT  07  DncAim  to  Biooms  Dns,  Vauditt  or:  See  Pi^yne  v. 
jrdyor  etc  qf  MobiU,  87  Am.  Dee.  744;  BraeieU  v.  Btahe,  41  Id.  442,  and 
note.  That  an  assignment  of  money  to  become  due  upon  perfonnenoe  of  an 
existing  oontract  is  valid  in  equity  is  held,  dting  the  principal  ease,  hi  Ha^^ ' 
tie  V.  Ood  it  with  Ui  Cwigregation,  35  CaL  888;  Hall  v.  i^i^oio,  2  Abb.  App. 
Deo.  307;  S.  C,  1  Keyes,  190;  Poioer  v.  Algert  13  Abb.  Pr.  476,  note,  per  Hoge- 
boom,  J.,  dissenting;  BilUnfft  v.  (rBrien,  14  Abb.  Pr.,  N.  S.,  246;  &  C,  49 
How.  Pr.  400;  Devlin  v.  Mayor  etc.  qfNew  Tork^  60  Id.  1, 9;  S.  0.,  68  K.  Y. 
16;  Oreene  v.  Bartholomew,  34  Ind.  235, 238;  BupU  ▼.  Bindley,  91  Pa.  St.  299; 
First  National  Bank  v.  Kimberlands^  16  W.  Va.  692.  Thus  an  assignment  of 
money  to  become  due  under  a  city  contract  is  good:  HcUl  ▼.  Buffalo,  2  Abb. 
App.  Dec.  307;  S.  C,  1  Keyes,  199;  DedwY.  Mayor  etc  nfNew  York,  60  How. 
Pr.  1,  9;  8.  C.  03  N.  Y.  16.  So,  generally,  an  assignment  of  unearned  com- 
pensation or  wages  under  an  existing  private  oontract:  Oreene  v.  Bartholemew, 
84  Ind.  235,  238;  BiUinge  v.  O'Brien,  14  Abb.  Pr.,  N.  S.,  246;  S.  C,  46  How. 
Pr.  400.  But  in  the  latter  case  it  is  held  that  an  assignment  of  the  unearned 
salary  of  a  public  officer  is  not  valid,  on  grounds  of  public  policy.  But  in 
Thtirston  v.  Fairman,  9  Hun,  686,  and  People  ▼.  Dayton,  60  How.  Pr.  143^ 
149,  it  is  decided  that  an  assignment  of  unearned  fees  of  a  Justice  or  other 
public  officer  is  valid.  And  the  general  rule  is  that  equity  will  uphold  as- 
jrignments,  not  only  of  choses  in  action,  but  of  contingent  interests  and  ex- 
pectancies, and  things  having  no  present  actual  existence,  but  resting  in 
possibility,  if  fairly  made  and  not  against  public  policy,  and  agreements  for 
euch  interests  will  take  effect  as  assignments,  when  the  subjects  assigned  have 
ceased  to  rest  in  possibility  and  have  ripened  into  reality:  Piercer.  Robinson^ 
13  CaL  123;  Bibend  v.  Liverpool  etc  Ins.  Co.,  30  Id.  86;  Ely  v.  Cook,  9  Abb. 
Pit.  376;  S.  C,  2  Hilt  418;  Siover  v.  Eyeleshimer,  4  Abb.  App.  Deo.  309,  312; 
8.  C,  3  Keyes,  622;  S.  C.  in  supreme  court,  46  Barb.  84,  91;  Seymour  v.  Ob- 
nandaigua  etc  B.  B.  Co.,  26  Barb.  284, 306;  a  C,  14  How.  Pr.  631, 639|  Wood 
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r.  LaUr^  29  Barb.  145,  154;  Onitm  Aljij,  Co.  v.  Loututftury,  41  N.  Y.  374, 
perGrovetf  J.,  diaaenting;  EwU  Leuntbtiry  etc,  f^o,  v.  Mar»hy  01  Pa.  St.  99; 
Petmock  t.  Coe,  23  Hcnr.  130;  Ihinham  v.  /'em  cic.  /?.  Co.,  I  Wall. 
288;  EUeU  ▼.  BvU^  1  Woods,  214,  218.  Thas  an  aBsignmeut  of  the  prooeedi 
4if  fatore  ezpaoted  sales  of  goods  is  valid  in  equity:  Ecutt  l^euiMnarg  etc.  Co,  v. 
Ifanh^  91  Fa.  St.  99.  So  an  assignment  uf  a  iiatent  not  yet  issued:  Ooodyea^ 
V.  Dttfff  6  Daer,  161.  So  an  assignment  of  costs  not  yet  aucmed  in  a  pending 
•ait:  Blp  ▼.  Cook,  9  Abb.  Pr.  877;  S.  C,  2  Hilt.  4ia  So  an  assignment  of  a 
right  to  iasnnuioe  money  onder  a  policy  before  a  loss  has  happened:  Bibend 
T,  Limrpool  etc  In$.  Co.,  30  Gal.  86;  BeryHonv.  Bmldert^lm.  Co.,  38 Id.  541, 
M5.  So  aa  assignment  by  a  prospective  heir  of  an  anticipated  interest  in  the 
estate  ol  a  living  ancestor:  Stovet  v.  EyeltHhimer^  46  Barb.  84,  91;  S.  C.  in 
ooort  of  appeals,  4  Abb.  App.  Dec.  309,  312;  3  Keyes,  022.  See  generally, 
as  to  sales  aad  oonveyances  of  expectancies,  the  note  to  TruU  v.  Eaatman^  37 
Am.  Deo.  128.  So  aa  assignment  of  an  equitable  remainder  is  good  in  equity: 
Wood  ▼•  Mather^  88  Barb.  482.  So  a  mortgage  of  wood  to  be  cut  or  of  crops 
to  be  raised  is  held  valid  in  equity,  in  ElUU  v.  BuU,  1  Woods,  214,  218» 
Wood  T.  Xeiter,  29  Barb.  145,  154.  Or  a  mortgage  of  a  railroad  '*  to  be  con- 
•tmetedi"  DmAamv.  Peru  tie.  B.  Co.^  1  Wall  268;  Seymour  t.  CoMandiUywBk 
efe.  B.  B.  Co.,  26  Barb.  284, 306;  S.  C,  14  How.  Pr.  531,  539.  See  further,  as 
to  mortgages  of  after-acquired  property.  Moody  v.  Wrighl,  46  Am.  Dec  712. 

AaaoirMBm  ov  Past  ov  Entisb  Dxmand,  VAUDirr  or:  See  Palm/r  v. 
MenriU,  52  Am.  Deo.  782;  OaUvnger  v.  Pomeroy,  54  Id.  496,  and  notes.  That 
soeh  aa  assignment  though  void  in  law  is  valid  in  equity  is  a  point  on  which 
the  principal  case  is  cited  with  approval  in  Bisiey  v.  Phenix  Bank,  83  N.  Y. 
329;  Triai  ▼.  OkUd,  21  WaU.  447;  Oram  v.  Aldrich,  38  CaL  514,  521;  Firoi 
NaUanai  Bank  v.  Kimberlands,  16  W.Va.  590.  The  case  is  cited  to  the  same 
point  in  Bmpie  v,  BhuUeif,  91  Pa.  St.  299,  but  it  is  held  unnecessary  to  decide 
whether  this  is  so  in  Pennsylvania. 

Such  EQUtTABLB  Asbiokmbnt  mat  bs  Madb  bt  Obdkb  on  the  person  hold- 
ing the  fond,  and  will  be  valid  pro  tatUo  upon  notice  being  given  to  such  party 
without  formal  acceptance  by  him:  Qraan  v.  Aldrich,  38  CaL  514,  521;  BaUom 
▼.  Boiand,  14  Hun,  359;  Alger  ▼.  Scott,  54  N.  Y.  16,  per  Earl,  C,  dissent- 
ing; Shaver  t.  Weeiem  Union  Tel  Co,,  57  Id.  472;  People  v.  Comptroller, 
77  Id.  48;  Fim  National  Bank  v.  Kirhberlanda,  16  W.  Va.  590.  So  though, 
as  in  the  principal  case,  the  fund  is  not  in  actual  existence  at  the  time  of  the 
order:  BUUy  v.  Smith,  7  Jones  k  S.  150.  But  notice  is  necessary  to  bind  the 
drawee  of  such  an  order,  and  until  such  notice  he  may  treat  the  assignor  as  the 
owner  of  the  entire  fund  and  discharge  himself  by  payment  to  him:  Heermane 
T.  Ellsworth,  3  Hun,  475;  S.  C,  5  Thomp.  &  C.  607;  S.  C,  affirmed  in  court 
of  appeals,  64  N.  Y.  161.  And  a  draft  or  order  will  not  operate  as  an  aasign- 
tnent  of  part  or  all  of  the  fund  on  which  it  is  drawn,  as  against  the  drawee 
without  acceptance,  unless  it  specifies  the  fund:  HtUter  v.  EUwanger,  4  Lana, 
8,  13.  For  as  shown  in  Chapman  ▼.  White,  pont,  p.  464,  and  note,  acceptance  is 
essential  to  create  a  liability  from  the  drawee  to  the  holder  of  a  check,  bill  of 
exchange,  or  draft  drawn  upon  a  party  generally,  not  specifying  any  particular 
fund.  And  it  is  held  that  an  order  made  payable  "  at  time  of  completion 
and  acceptance  of  contract,'*  with  a  direction  to  charge  to  the  drawer's  account, 
does  not  sufficiently  specify  the  fund  to  operate  as  an  equitable  assignment, 
although  the  only  liability  existing  in  favor  of  the  drawer  against  the  drawee 
is  for  moneys  growing  out  of  a  particular  contract,  and  although  the  drawer 
intended  to  charge  that  fund:  HuUer  v.  Ellvfanger,  4  Lans.  8, 13.  See  further, 
ts  to  when  an  order  drawn  upon  a  party  will  or  will  not  operate  as  an  assign- 
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ment  of  a  fond  in  his  hands,  Alexander  v.  Ada$n$,  47  Am.  Deo.  547;  Chaj^ 
man  v.  White^  poet^  p.  464,  and  notes  thereto. 

Deliyxbt  or  O&deb  to  Comftbollkb  is  Suvnciurr  Nones  to  the  city  of 
which  he  is  officer  to  constitate  an  assignment  of  a  demand  against  such  city, 
if  the  delivery  is  not  qualified:  Parker  ▼.  Syracuee^  81  N.  Y.  379,  citing  the 
principal  case.  See  generally,  as  to  the  sufficiency  of  notice  to  an  officer  or 
agent  of  a  corporation  as  notice  to  the  corporation,  the  note  to  Bainh  qf 
Pittsburgh  ▼.  Whitditad,  36  Am.  Dec.  188. 

&IOHT  or  AflSiONXB  07  Chosb  to  Maintaih  Bill  lir  Equity  to  enforce 
his  claim:  See  Moor  v.  VeaxU,  52  Am.  Dec  655;  IlopkUu  ▼.  Hoj^Hm,  53 
Id.  663. 

DsFBNiUE  NOT  Plkadbd  IS  Dbxmsd  Waiykd:  SiewoTt  Y.  PresUm^  44  Am. 
Dec  621.  That  a  defense  not  pleaded  is  not  available  to  the  defendant^ 
though  proved,  is  a  point  to  which  the  principal  case  is  cited  in  Bobbins  v. 
Biehardson,  2  Bosw.  256;  Williams  v.  Birch,  6  Id.  678;  Star  Firt  Ins.  Co.  v. 
Palmer,  9  Jones  &  S.  273.  So,  generally,  that  facts  proved,  but  not  pleaded 
by  either  party,  are  not  available  to  him:  Anonymous,  15  Abb.  Pr.  176;  S.  C, 
2  Thomp.  &  C.  561;  New  York  etc.  Ins,  Co,  v.  National  Protection  Ins,  Co., 
20  Barb.  473;  AUen  \.  Mercantile  etc.  Ins.  Co.,  46  Id.  656;  Chautauque  County 
Bank  v.  White,  infira,  and  note.  Nor  is  evidence  of  facts  not  pleaded  ad- 
miasible  either  for  the  plaintiff  or  for  the  defendant:  Bracket  v.  Wilkinson,  13 
How.  Pr.  103;  Button  v.  McCauley,  38  Barb.  415.  But  it  is  held  in  Barnes 
T.  Pervne,  12  N.  Y.  31,  and  Voorhees  v.  Burchard,  55  Id.  104,  that  under  the 
oode,  the  objection  that  &cts  proved  were  not  pleaded,  if  not  taken  at  tho 
trial  so  as  to  give  opportunity  for  amendment,  can  not  be  taken  advantage  of 
cm  review,  distinguishing  the  principal  case  It  is  held,  also,  in  Bichards  v. 
Allen,  3  E.  D.  Smith,  407,  that  the  rule  of  the  principal  case  on  this  point 
does  not  apply  where  the  answer,  though  defective,  gives  notice  of  the  defense 
■ought  to  be  made  available  under  it. 


Ghaxjtauqxje  County  Bank  v.  White. 

(6  Nxw  TOKK  (2  BSLDKV).  286.] 

Decbmm  iir  Creditor's  Suit  Brought  to  Set  Abidb  AfBiaNMBiiT  or 
BxALTT  for  fraud  against  creditors  is  not  limited  to  adjudging  the  as* 
signment  void,  but  may  order  the  debtor  and  his  fraudulent  assignee  to 
convey  the  lands  to  a  receiver;  and  such  receiver  may  be,  in  due  course, 
empowered  to  sell  for  complainant's  benefit. 

JulMMSliT  AOAIN8T  DBBTOR  DoCKBTED  AFTER  ASSIONMEVT    TO    RbCBITER, 

pursuant  to  an  order  of  court  in  a  creditor's  suit,  of  land  alleged  to  have- 
been  fraudulently  conveyed  away  by  such  debtor,  is  not  a  lien  thereon. 

Particular  Description  or  Land  in  Assignment  to  Receiver  pursuant 
to  an  order  of  court  in  a  creditor's  suit  to  set  aside  a  fraudulent  convey- 
ance is  unnecessaiy,  but  a  description  in  general  terms  of  all  the  debtor'a 
personal  and  real  property  is  sufficient. 

KxEOunoir  must  be  Returned  UNSATisnED  betorb  Creditor's  Bill  can 
be  filed  under  2  N.  Y.  R.  S.,  sees.  38,  39,  to  compel  a  discovery  of  a 
Judgment  debtor's  property,  but  those  sections  do  not  affect  the  common 
law  powers  of  a  court  of  chancery  as  to  fraudulent  trusts  and  conveyance^, 
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abd  a  jadgment  creditor  may,  independently  of  the  ttatate,  maintain  a  bill 
to  Bet  aside  a  fraudulent  conveyance  by  hia  debtor^  althoogb  he  may  aUa 
have  a  legal  remedy  by  levy  and  sale.    Per  Gardiner,  J. 

PVROHASB  07  Land  at  Rbcbtvib's  Salb  is  not  rendered  void  by  the  facta 
that  the  purchaser  was  an  attorney  prosecuting  the  suit  in  which  the 
receiver  was  appointed,  and  that  the  sale  was  for  an  inadequate  price, 
influenced  by  erroneous  (not  fraudulent)  representations  by  sudi  attorney; 
objections  of  this  kind  must  be  raised  by  motion  to  set  aside  the  sale. 

Pabtt  is  kot  Estopped  bt  EIxprkssin'o  Honest  but  Mistaken  Opinion 
on  a  question  of  law;  as  that  a  certain  judgment  is  a  lien  upon  land 
claimed  by  him,  especially  where  the  statement  was  not  made  in  the 
presence  of  the  person  claiming  the  estoppel 

Ajfeal  from  a  judgment  of  tbo  supreme  court,  reversing  a 
vice-chancellor's  decree.  The  litigation  arose  out  of  a  general 
assignment  made  by  Saxton,  of  all  his  property,  for  benefit  of 
creditors;  the  bank,  complainant  in  this  suit,  being  a  preferred 
creditor  of  the  first  class.  Creditors  who  were  not  preferred  in 
the  first  class  brought  a  suit  in  the  former  court  of  chancery  to 
have  the  assignment  annulled  for  fraud  against  creditors;  and 
the  court  made  a  decree  declaring  the  assignment  void,  and 
directing  that  a  receiver  be  appointed  with  the  usual  powers  and"* 
authority;  and  that  Sazton  and  the  assignees  should  assign, 
convey,  and  deliver  to  him  all  the  assigned  assets,  etc.  Saxton 
and  the  assignees  made  such  transfers;  which,  however,  did  not 
particularly  describe  the  property.  Meantime,  also,  other  cred- 
itors of  Sazton,  who  were  not  preferred  to  their  satisfaction  in 
his  assignment,  came  forward  and  joined  in  the  litigation. 
Thereafter  an  order  was  made  directing  the  receiver  to  sell  the 
real  estate  thus  assigned  to  him,  subject  to  the  liens  and  incum- 
brances thereon,  and  to  apply  the  proceeds  to  the  satisfaction 
of  the  demands  established  by  the  various  creditors,  in  the  order 
in  which  their  bills  had  been  filed.  The  receiver  advertised  a 
sale,  the  same  to  be  for  cash,  and  subject  to  liens,  etc.  A  sale 
was  made,  the  purchaser  being  the  solicitor  for  the  various  cred- 
itors who  came  into  the  litigation  after  it  had  been  commenced. 
The  proceedings  at  the  sale  and  the  small  price  realized  were 
apparently  influenced  by  statements  made  by  the  solicitor,  over- 
estimating the  number  and  amount  of  the  various  judgments 
which  would  be  liens  on  the  property.  The  bank  meantime 
procured  a  sale  of  the  property  on  execution,  and  bought  it  in. 
To  render  this  purchase  available,  the  bank  brought  this  suit, 
praying  that  their  judgment  might  be  decreed  to  be  a  lien  from 
the  time  when  docketed;  that  their  title  under  the  sheriff's  sale 
might  be  declared  superior  to  the  defendant's  title  under  the 
receiver's  sale;  and  that  the  defendant  might  be  adjudged  to 
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fiuzrender  possession  of  the  lands,  and  account  for  the  rents  and 
profits,  to  the  bank.  The  defendant  asserted  tlie  regularity  and 
Talidiiy  of  the  receiver's  sale,  and  claimed  protection  as  a  bona 
fide  purchaser  for  value.  The  vice-chancellor  dismissed  the  bill; 
the  supreme  court  reversed  his  decision;  and  the  bank  appealed. 

WUliam  Curtis  Noy^,  for  the  appellants. 

Chaunoey  Thicker ^  for  the  zespondent. 

By  Court,  Oaedineb,  J.  (after  stating  the  facts).  The  important 
question  in  the  cause  is,  whether  the  conveyance  by  Saxton  to  the 
receiver,  on  the  fifth  of  January,  1839,  divested  the  grantor  of 
his  interest  in  the  real  estate  in  question,  so  that  no  lien  was 
acquired  by  the  plaintiffs  under  their  judgment  subsequently 
docketed. 

Were  it  not  for  the  elaborate  opinion  of  the  learned  judge  who 
delivered  the  judgment  of  the  supreme  court,  I  should  deem  the 
interrogatoiy  satisfactorily  answered  in  the  affirmative  by  the 
preceding  statement  of  facts. 
^  The  statute  declares  **  that  a  judgment  of  a  court  of  record 
fihall  bind  the  real  estate  of  the  debtor,  which  he  may  have  at 
the  time  of  the  docketing  of  the  judgment."  In  this  case,  the 
assignment  of  Saxton,  the  debtor,  of  all  his  real  estate,  -was 
made  to  the  receiver  on  the  fifth  of  Januaiy ,  1839,  and  the  ques- 
tion is,  what  he  had  remaining  to  subject  to  a  lien  of  the  plaint- 
iffs' judgment,  obtained  two  days  afterwards. 

If  the  assignment  and  trust  deed  to  Crane  and  Crosby  were 
operative,  the  legal  title  was  in  them  as  assignees.  If  fraudu- 
lent and  consequently  void,  as  the  plaintiffs  assume,  and  as  the 
court  of  chancery  had  decreed  when  they  directed  the  appoint- 
ment of  a  receiver,  then  the  conveyance  by  Saxton  to  the  latter, 
under  the  order  of  the  court,  divested  him  of  all  his  prop- 
erty (except  that  exempted  from  execution),  the  premises  in 
question  inclusive. 

The  power  of  the  court  to  make  the  order  of  November,  1838, 
is  not  questioned.  The  supreme  court  admit  that  the  convey- 
ance to  the  receiver  is  in  form  sufficient  to  transfer  the  title, 
and  that  in  terms  it  is  in  conformity  with  the  order.  It  is  said 
that  Lester  was  a  common-law  receiver.  But  such  a  receiver 
may  be,  and  in  this  case  was,  specially  authorized  to  receive 
what  the  judgment  debtor  was  directed  to  transfer  and  assign. 
The  subject  of  the  transfer  was  '*  all  the  property,  rents,  and 
real  estate  "  of  Saxton,  as  provided  by  the  decree,  and  enumer- 
ated in  the  assignment.     We  are  told  ''that  the  effect  of  th« 
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words  '  assign  and  transfer'  depends  upon  the  intent;  and  the 
intent  was  to  conyey  to  the  receiver  just  interest  enough  in  the 
property  to  enable  him  to  protect  it,  and  receive  the  rents  and 
profits."  This  is  the  view  taken  by  the  court  below.  We  are 
not  informed  what  would  be  the  nature  of  that  partial  interest, 
which,  when  conveyed,  would  enable  the  receiver  to  acquire 
possession  of  and  protect  the  real  estate,  and  yet  leave  a  re- 
siduum in  the  grantor  upon  which  the  judgment  of  the  plaintiff 
would  be  a  lien.  The  adjudication  of  the  court,  and  the  inten* 
tion  of  the  chancellor,  are  to  be  ascertained  from  the  record. 
And  on  examining  the  decree,  we  find  no  allusion  to  an  unde> 
fined  interest,  which  is  not  a  legal  one,  but  which  will,  notwith* 
standing,  give  the  possession  of  the  lands,  and  a  title  to  receive 
the  profits,  and  guard  both  against  all  persons  whatsoever;  but 
it  is  there  "  adjudged  and  decreed  that  the  defendant  Saxton 
shall  assign,  transfer,  and  set  over  all  the  things  in  action, 
equitable  interests,  rents,  and  real  estate,  which  were  in  his  i>os- 
session,  custody,  or  control  at  the  time  of  the  service  of  the  in- 
junction." As  against  the  complainants  in  that  suit,  the  debtor 
had  neither  parted  with  the  possession,  title,  nor  control  of  any 
of  his  property  by  the  fraudulent  assignment.  The  decree 
places  all  of  it,  things  in  action  and  real  estate,  upon  the  same 
footing,  as  to  the  quantity  of  interest  to  be  conveyed;  and  a 
limitation  as  to  one  in  this  respect  is  applicable  to  both  or 
neither.  The  assignees  are  also  required  to  convey  to  the  same 
person,  obviously  manifesting  the  intention  of  the  court,  that 
the  receiver  should  be  clothed,  not  only  with  the  substantial, 
but  also  with  the  formal  title  to  the  entire  property. 

If  this  is  the  true  construction  of  the  decree,  it  disposes  of 
this  controversy.  The  lien  of  the  plaintifis'  judgment  never  at- 
tached upon  the  premises;  the  subsequent  sale  was  inoperative, 
and  conferred  no  title  upon  them  as  purchasers.  To  this  re- 
sult, it  is  immaterial  whether  the  object  of  the  assignment  to 
the  receiver  was  merely  to  protect  the  property  and  collect  the 
rents,  since  the  court  has  determined  that  the  transfer  of  the 
whole  interest  was  necessary  to  enable  the  officer  to  discharge 
those  duties. 

That  decision  can  not  be  reviewed  here,  and  is  conclusive  in 
this  case.  Nor  is  it  material  whether  chancery  could  decree  a 
satisfaction  of  the  demands  of  judgment  creditors  out  of  the 
real  estate.  If  the  chancellor,  in  this  particular,  exceeded  his 
jurisdiction,  the  sale  might  be  void;  but  the  title  of  the  receiver 
under  the  assignment  would  not  be  affected.    The  case  made  by 
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the  plaJTitifffl  asBomes  the  Talidily  of  that  traoaf er,  and  predioatea 
their  title  to  zelief  upon  the  sole  ground  of  a  legal  lien  and  sale 
by  virtue  of  their  judgment  The  difference  between  the  parties 
to  this  suit  is  not  as  to  the  jurisdiction  of  chancery  to  make  the 
order  of  Norember,  1838,  but  as  to  its  construction.  The  bill» 
in  its  frame  and  parties,  can  be  sustained  upon  no  other  ground. 

But  in  the  second  place,  the  court  of  chancery  had  authority, 
under  the  circumstances  of  this  case,  to  decree  a  sale  of  the 
real  estate.  The  provisions  of  2  B.  S.  174,  sees.  88,  89, 
apply  to  creditors'  bills,  strictly  so  called,  where  the  only 
claim  to  relief  is,  that  the  remedy  of  the  creditor  is  exhausted  at 
law.  In  those  cases  an  execution  must  be  returned  unsatisfied, 
and  this  alone  confers  jurisdiction  upon  the  court  to  compel  a 
discovery  and  afford  the  relief  mentioned  in  the  thirty-ninth 
section.  The  common-law  powers  of  the  court,  in  reference  to 
fraudulent  trusts  and  conveyances,  are  not  touched  by  these 
provisions.  Fraud  and  trust  were  familiar  heads  of  equity  juris- 
diction, independent  of  the  statute.  The  creditor,  invoking  the 
aid  of  the  court,  must  establish  his  title  to  its  interposition  by 
alleging  a  lien,  or  911001  lien,  upon  the  real  or  personal  property 
which  was  the  subject  of  the  trust;  and  he  would  then  be  en- 
titled to  relief,  notwithstanding  he  had  a  remedy  at  law,  by 
levy  and  sale  upon  execution.  In  all  cases  of  fraudulent  trusts 
the  court  may  in  its  discretion  direct  a  sale  by  a  master,  and 
comx>el  the  debtor  and  trustee  to  unite  in  the  conveyance  to  the 
purchaser;  or  it  may  order  an  assignment  to  a  receiver,  as  was 
done  in  this  case,  to  the  end  that  the  property  may  be  disposed 
of  under  the  special  instructions  of  the  chancellor;  or  the  fraud- 
ulent conveyance  may  be  annulled  and  the  creditor  permitted  to 
proceed  to  a  sale  upon  his  execution:  McElwain  v.  Tardley,  9 
Wend.  548;  Beade  v.  lAmngsUm,  8  Johns.  Ch.  507  [8  Am. 
Dec.  520];  Stileman  v.  Ashdatcn,  2  Atk.  477;  EdgeUr.  Haywood, 
8  Id.  857;  EdmesUm  v.  Lyde,  1  Paige,  642  [19  Am.  Dec.  454]; 
Le  Bay  v.  Bogera,  8  Id.  235,  237. 

The  authorities  cited  by  the  plainti£Es  assert  or  imply  these 
principles.  Indeed,  their  counsel  was  understood  as  conceding 
substuitially  the  jurisdiction  of  the  court  by  the  common  law; 
but  claimed  that  it  had  been  limited  to  sales  of  personal  prop- 
erty, in  satisfaction  of  the  judgment,  in  all  cases  by  statute.  In 
this  I  think  he  is  mistaken;  and  in  Le  Boy  v.  Bogers,  8  Paige, 
287,  the  chancellor  seems  to  have  been  of  the  same  opinion. 

It  is  said  that  the  defendant  is  estopped  from  alleging  that 
the  plaintiff's  judgment  is  not  a  lien,  because  he  asserted  the 
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eontnixy  before  his  purchase  at  the  receiver's  sale.  The  defend- 
ant,  in  his  letter  to  the  receiver,  of  the  fourth  of  April,  1840, 
insisted  that  the  real  estate  would  be  worth  nothing  above  the 
judgments  that  were  liens  upon  it.  And  he  probably  expressed 
the  same  opinion  to  the  receiver  at  the  sale;  but  not  in  tti« 
presence  of  the  purchasers.  I  assume,  however,  that  he  in- 
formed the  receiver  that  this  judgment  was  a  lien  upon  the 
premises.  The  complainants  do  not  allege  that  he  was  influenced 
by  improper  motives  in  malring  the  declaration,  or  that  it  was 
not  at  the  time  the  opinion  honestly  entertained  by  him.  The 
estoppel,  then,  consists  in  the  expression  of  an  opinion  upon  a 
question  which  the  complainants  will  claim  is  not  free  from 
difBculiy,  and  in  subsequently  changing  it.  The  opinion  not 
being  declared  to  the  complainants,  who  do  not  claim  in  their 
bill  that  they  did  or  omitted  anything  upon  the  &ith  of  it;  or, 
indeed,  that  they  knew  it  was  entertained  by  any  one,  until 
subsequent  to  the  disposition  of  the  property  in  question. 

An  honest  though  mistaken  opinion  of  the  law  would  be  a 
singular  estoppel.  Even  a  lawyer  may  increase  his  knowledge 
as  to  his  legal  rights  without  forfeiting  his  estate  on  account  of 
his  former  ignorance. 

The  decree  should  be  reversed,  with  costs  in  the  supreme  court. 

Obidlbt,  J.,  after  stating  the  leading  facts  of  the  case,  pro- 
ceeded as  follows:  The  plaintiffs,  by  their  bill,  prayed  that  their 
judgment  of  January  7, 1839,  might  be  decreed  to  be  a  lien  on 
the  real  estate  conveyed  by  the  receiver  to  the  defendant,  and 
that  the  title  claimed  under  the  sheriff's  sale  might  be  decreed 
to  be  superior  to  that  claimed  under  the  receiver's  sale,  and 
for  such  other  relief  as  might  be  agreeable  to  equity.  The 
original  owner  made  an  assignment  to  the  receiver  for  the  bene- 
fit of  creditors,  on  the  fifth  day  of  January,  1889.  And  if  that 
convevance  was  authorized  by  the  law  of  the  land  and  the 
pracUce  of  the  court  of  chancery,  and  if,  upon  a  just  construo- 
tioti,  it  embraced  the  premises  in  question,  then  the  judgment 
of  the  plaintiffs  was  never  a  lien  on  those  premises. 

The  plaintiffs'  counsel  contends  that  neither  of  these  posi- 
tions is  true.  I  am  of  the  opinion,  however,  1.  That  the  deed 
executed  by  Saxton,  the  judgment  debtor,  does  embrace  the  real 
estate  in  question.  The  assignment  was  executed  in  pursuance 
of  an  order  of  the  court  of  chancery,  made  on  the  first  day  of 
November,  1838,  which  directed  an  assignment  of  all  the 
money,  equitable  interests,  property,  things  in  action,  rents, 
real  estate,  and  effects  of  the  said  Saxton,  in  his  possession  or 
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under  his  control,  when  the  injunction  was  served.  Th3  deed 
itself  purports  to  conyey  to  the  receiver  all  the  money,  equita- 
ble interest,  property,  things  in  action,  real  estate,  and  effects 
of  the  said  Saxton,  according  to  said  order.  This  conveyance 
is  adjudged  in  the  final  decree  to  pass  the  real  estate  of  said 
Saxton,  and  by  that  decree  the  receiver  is  directed  to  sell  the 
same,  and  to  execute  a  conveyance  thereof  to  the  purchaser. 
The  description  of  the  property  in  the  assignment  is  such  as  is 
adequate  to  convey  real  estate  by  such  an  instrument:  Eos^foom 
V.  Mosher,  2  Denio,  Gl;  Ward  v.  Van  Bokkelen,  2  Paige,  297; 
Bayard  v.  Mqffman,  4  Johns.  Ch.  450.  Now  if  this  assignment 
contained  adequate  and  appropriate  words  to  convey  the  real 
estate,  and  the  said  real  estate  was  so  conveyed  in  pursuance  of 
an  order  of  the  court,  and  sold  by  the  receiver,  under  a  valid 
decree  of  the  court  of  chancery,  then  it  does  not  matter  that  it 
was  not  according  to  the  practice  of  the  court,  to  order  real 
estate  to  be  conveyed.  The  order  or  decree,  under  which  this 
deed  was  executed,  was  granted  in  a  suit  against  Saxton,  and 
the  assignees.  The  assignees  in  that  suit  represented  the  plaint- 
iff and  all  other  creditors  who  were  preferred  in  the  assignment; 
and  the  acquiescence  of  the  defendant,  Saxton,  and  the  as- 
signees, in  the  order  and  decree  in  question,  is  binding  equally 
on  them,  and  on  all  who  claim  under  or  through  them;  and 
although  that  order  may  have  been  too  broad  and  extensive, 
and  therefore  erroneous  or  irregular,  yet  it  was  not  void,  and 
can  not  be  questioned  in  a  collateral  suit.  I  say  it  was  not 
void,  because  the  court  had  jurisdiction  of  the  parties  and  of 
the  subject-matter;  so  that  any  decree  affecting  the  real  estate 
would  not  be  void,  though  it  might  be  erroneous.  My  views  of 
the  original  object  of  a  creditor's  bill  are  expressed  in  the  case 
of  Scouton  V.  Bender,  3  How.  Pr.  185.  The  cases  of  Ibmpkin9 
V.  Fmda,  4  Paige,  448;  Le  Bay  v.  Bogera,  3  Id.  234;  and  2  Hoff. 
Ch.  Pr.  115,  are  also  authorities  on  the  same  subject.  But 
it  is  said  in  Scouton  v.  Bender,  supra,  that  *'wben  the  judg- 
ment debtor  has  assigned  to  a  receiver  his  real  as  well  as  his  per- 
sonal estate,  for  the  benefit  of  the  prosecuting  creditor,  and  the 
court  has  removed  the  fraudulent  deed  that  covered  it,  and  when 
all  the  parties  who  have  acquired  any  lien  upon  it  are  before  the 
court,  we  can  see  no  objections  to  a  sale  by  the  receiver  and  a 
distribution  of  the  proceeds  among  the  creditors  according  to 
the  priority  of  their  liens.  The  court  of  chancery  having  ob- 
tained jurisdiction  of  the  case  and  the  subject-matter  of  it,  for 
one  purpose,  may  retain  it  in  order  to  do  full  justice  to  all  the 
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parties  to  the  suit.  Sach  a  sale,  however,  can  not  affect  the 
rights  of  a  senior  judgment  creditor." 

We  have  already  seen  that  the  plaintifTy  title  was  deriyed 
under  a  judgment  junior  to  the  title  of  the  receiver.  Now^ 
though  we  might  think  that  it  was  not  the  original  object  of  a 
creditor's  bill  to  reach  the.  real  estate  of  a  debtor,  and  that  in  a 
case  where  a  bill  is  filed  to  set  aside  an  assignment  or  to  re- 
move any  other  fraudulent  obstruction  the  object  of  the  bill  is 
compassed  when  the  fraudulent  obstruction  is  removed  so  as  to 
leave  the  property  subject  to  an  execution  at  law;  yet,  when  a 
court  does  authorize  a  receiver  to  sell  real  estate  that  has  been 
assigned  to  him  under  an  order  of  the  court,  no  lawyer  will 
question  the  power  of  the  court  to  do  this,  or  dispute  the  validily 
of  a  title  derived  under  such  a  sale.  It  has  been  the  practice 
of  the  court  to  order  real  estate  to  be  sold  so  long  and  so  ex- 
tensively that  it  seems  too  late  to  question  the  power  and  juris- 
diction of  the  court  to  order  the  sale  of  real  estate,  under  a 
creditor's  bill,  which  also  seeks  to  set  aside  a  fraudulent  convey- 
ance as  a  part  of  the  complainant's  relief.  In  England,  as  well 
as  in  this  state,  the  court  of  chancery  has  often  exercised  the 
power  to  order  real  estate  to  be  sold.  The  following  are  some 
of  the  authorities  on  this  point:  EdgeU  v.  Haywood,  8  Atk.  862; 
Holme  V.  Stanley,  8  Yes.  1;  1  Daniell's  Ch.  Pr.  411;  SUleman  v. 
Ashdown,  2  Atk.  477;  O'Oorman  v.  Comyn,  2  Sch.  &  Lef.  150; 
Sands  v.  Codtoiae,  4  Johns.  636  [4  Am.  Dec.  306];  Beade  v.  Z^tv 
ingslmi,  8  Johns.  Ch.  481  [8  Am.  Dec.  620];  EdmesUm  v.  Lyde^ 
1  Paige,  637  [19  Am.  Dec.  464];  Bank  of  United  Stales  v.  Hovls- 
man,  6  Id.  626, 639;  Iddings  v.  Bruen,  4  Sandf.  Ch.  417;  Ludlow 
V.  Laiising,  Hopk.  231;  [miscited]  2  Barb.  Ch.  233. 

2.  But  suppose  that  I  am  wrong  in  the  conclusion  that  the 
order  of  the  court  authorized,  or  the  language  of  the  assign- 
ment warranted,  the  construction  which  I  have  assigned  to  it, 
and  that  I  have  attached  too  much  importance  to  the  final  de- 
cree, as  settling  the  construction  of  the  conveyance  to  the  re- 
ceiver, and  rendering  the  sale  by  him  lawful.  Suppose  the 
receiver  was  only  vested  with  the  power  of  a  common-law  re- 
ceiver, and  had  no  control  over  the  lands  of  the  judgment 
debtor,  and  no  right  to  sell  them.  Upon  what  ground  has  the 
plaintifF  invoked  the  aid  of  this  court?  A  court  of  law  was 
just  as  competent  to  give  a  correct  construction  to  this  deed  as 
the  court  of  chancery.  And  as  no  discovery  was  sought,  the 
remedy  was  purely  legal,  and  should  have  been  sought  in  a 
court  of  law;  and  inasmuch  as  this  objection  was  distinct^ 
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taken  in  the  answer,  it  should  now  be  held  fatal.  An  action  of 
ejectment  was  the  proper  mode  of  determining  the  construction 
of  the  deed  to  the  receiver;  and  the  fact  that  the  receiver  had 
conveyed  to  the  purchaser  would  not  entitle  the  plaintifiis  to 
set  aside  the  deed  as  a  cloud  on  their  title.  The  power  to  sell 
appears  on  the  face  of  the  deed,  and  in  the  decree  and  order  of 
the  court  of  chancery;  and  might  as  well  be  disposed  of  in  a 
court  of  law  as  chanceiy.  This  point  was  decided  in  Cox  v. 
Clijl,  2  N.  Y.  118;  S.  C,  8  Barb.  481;  and  Van  Daren  r.  Mayor 
of  New  York,  9  Paige,  388,  where  bills  were  dismissed  for  a 
similar  reason. 

8.  It  is  said  that  the  sale  was  not  authorized,  for  the  reason 
that  the  receiver  had  personal  property  enough  to  pay  the  judg- 
ment in  favor  of  Webb  &  Douglass.  I  am  not  certain  that  this 
allegation  is  true,  but  if  it  should  be  admitted  to  be  so,  the 
receiver  held  the  real  estate  for  the  creditors  in  all  the  other 
suits  in  which  he  had  been  appointed,  and  could  sell  to  satisfy 
those  judgments. 

4.  It  is  said,  again,  that  the  sale  was  for  a  grossly  inadequate 
price;  and  was  made  under  fraudulent  representations  of  the 
defendant  to  the  receiver;  and  that  the  receiver  was  guilty  of 
collusion  and  highly  improper  conduct  in  the  sale.  These  facts, 
if  admitted,  may  have  furnished  good  reasons  for  setting  the 
sale  aside,  on  motion  of  a  proper  party;  but  if  a  suit  could  be 
prosecuted  in  chancery  to  effect  that  object,  most  clearly  the 
receiver  should  have  been  a  party  defendant.  The  charge 
affects  him  in  eveiy  aspect  of  it;  and  he  was  entitled  to  be 
brought  into  court,  and  to  have  an  opportunity  to  defend  him- 
self against  these  charges.  Besides,  the  plaintiffs  do  not,  in 
their  bill,  show  that  they  are  entitled  to  this  relief,  as  they  have 
themselves  purchased  the  property  in  question  at  sheriff's  sale, 
and  the  gravamen  of  their  bill  is,  that  they  have  a  good  title  to 
the  premises,  and  that  the  defendant  has  received  a  deed  for 
the  same  premises  under  the  receiver's  sale,  which  the  court  of 
chanceiy  was  asked  to  set  aside.  Besides,  it  appears  that  they 
were  not  present  at  the  sale,  and  could  not  be  damnified  by  the 
representations  there  made. 

The  decree  of  the  supreme  court  should  be  reversed,  and  that 
of  the  vice-chancellor  affirmed,  with  costs  in  the  courts  below. 

Ordered  accordingly. 

ArroiBTMBNT  ASD  PowKBs  ov  Rbcuvbb  III  Cbbditobs'  Suit  to  Avoid 
Fraudulbnt  Conveyance. —That  a  conrt  of  chancery  has,  independently  of 
•ny  statute,  power  to  appoint  a  receiver  in  a  suit  bronght  by  a  judgmenl 
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creditor  to  set  adde  a  fmadnlent  oonveyanoe  by  hU  debtor,  and  may  requira 
tbe  debtor  and  his  f raadnlent  grantee  to  aasign  or  convey  to  the  receiver  and 
direct  the  receiver  to  eell  and  convey  the  property,  is  a  doctrine  for  which 
the  principal  case  is  cited  and  approved  as  anthcrity  in  WaUser  v.  WhUe^  36 
Bsrb.  598  Van  Wyek  v.  Bahar^  10  Hnn, 40;  Union NaiiantdBank^.  Warner, 
12  Id.  300;  Chamiaiique  Co.  Bank  ▼.  Ridey,  19  N.  T.  374;  Owm  v.  BUur^  9 
Wjs.  361  Directing  a  sale  by  a  referee,  after  setting  aside  the  impeached 
conveyance,  is  erroneous:  Union  National  Bank  r.  Warner^  12  Hun,  309. 
In  DawUy  v.  ^rotm,  65  Barb.  119,  it  is  held  that  a  case  of  a  frandnlent  con* 
veyanoe  of  land  by  a  debtor,  which  has  been  set  aside  by  reason  of  the  frand, 
is  not  one  of  those  in  which  a  court  of  chancery  may  decree  a  sale  and  con* 
veyauce  of  tbe  land  by  a  master,  without  reqoiring  the  debtor  to  Join  in  the 
conveyance  or  to  convey  to  a  receiver.  When  the  frandnlent  conveyance  is 
set  aside,  the  title  is  in  the  debtor,  and  can  be  passed  only  by  his  deed  or  by 
a  sale  on  execution:  Van  Wyck  v.  Baker ^  10  Hun,  40.  Independently  of  the 
statute,  a  common-law  receiver  did  not  take  the  title  to  a  debtor's  estate  by 
virtue  of  his  appointment' nor  under  an  ordinary  assignment,  but  only  where 
the  debtor  conveyed  to  the  receiver  under  an  order  of  the  court:  Wing  v. 
I>tMe,  15  Id.  194.  So  in  LivmgsUme  v.  Amoux,  15  Abb.  Pr.,  N.  S.,  162, 
it  is  held,  citing  the  principal  case,  that  in  an  action  by  creditor's  bill,  as 
authorized  by  2  B.  S.  174,  sec.  39,  the  old  court  of  chancery  was  not  author- 
ized to  sequestrate  the  debtor's  title  to  land  and  vest  it  in  a  receiver,  or  con* 
fer  on  him  any  but  the  powers  of  a  common-law  receiver,  and  could  not  su- 
persede the  necessity  of  a  sale  on  execution  nor  deprive  the  debtor  of  his 
statutory  right  of  redemption.  But  where  a  debtor  does  make  an  assignment 
or  coBveyance  to  the  receiver,  under  the  order  of  the  court,  of  property  pre- 
viously fraudulently  transferred,  the  receiver  takes  the  title,  and  the  same 
rule  applies  to  a  receiver  in  proceedings  supplemental  to  execution  under  the 
code:  PoUer  v.  Clark,  12  How.  Ft,  107;  S.  C,  mb  nom.  Porter  v.  WiUtame, 
9  N.  Y.  151.  Such  a  receiver  may,  therefore,  maintain  a  suit  to  set  aside  a 
fraudulent  conveyance  by  the  debtor:  Id.;  JIayner  v.  James,  17  Id.  333. 
Receivers  in  proceedings  supplemental  to  execution,  like  receivers  in  cred 
itors'  suits  to  avoid  fraudulent  conveyances,  are  tmstees  for  and  represent  all 
the  creditors  as  well  as  the  debtor:  Kennedy  v.  Thorp,  3  Abb.  Fr.,  N.  S., 
134;  S.  C,  2  Daly,  260;  Boelwiek  v.  Btiter,  10  Abb.  Pr.  198.  And  such  a 
receiver  must  admjnister  the  whole  estate  coming  to  his  hands  under  the 
direction  of  the  court  for  tbe  benefit  of  all  parties,  first  discharging  those 
debts  which  have  acquired  an  equitable  preferencet  BoUwick  v.  Beizer,  ettpra. 
In  all  the  foregoing  decisions  the  principal  case  is  cited  as  authority.  It  la 
cited  also  in  Thompson  v.  S/terrard,  35  Barb.  594;  S.  C,  22  How.  Pr.  167; 
8.  C,  12  Abb.  Pr.  432,  where  it  is  held  that  in  an  action  for  the  recovery  of 
real  property,  with  damages  for  wrongfully  withholding  it,  a  receiver  of  tha 
rents  and  profits  can  not  be  appointed. 

WhBTBXB    CbKDITOS    MC9T    EXHAUST    LCOAL    RSMXDT    BKPOBS   FiLIVO 

Bill  to  reach  equitable  assets  of  his  debtor,  or  to  set  aside  a  fraudulent  con- 
veyance by  procuring  judgment  and  having  execution  issued  and  returned 
unsatisfied,  see  Comstoek  v.  Bay  ford,  40  Am.  Dec  102;  Miller  v.  Davidson, 
44  Id.  715,  and  the  note  to  the  latter  case.  To  authorize  the  filing  of  a 
creditor*s  bill  strictly  so  called  under  the  sections  of'  the  New  York  revieed 
statutes,  referred  to  in  the  princiiial  case,  the  creditor  must  not  only  ht  ve 
Judgment,  but  must  show  execution  issued  and  returned  unsatisfied,  for  the 
Jurisdiction  depends  upon  it:  McCaffrey  v.  llickey^  66  Barb.  491.  But  those 
■laiutory  provisions  apply  only  to  strict  creditors'  bills,  and  do  not  touch 
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tlia  oommop-Uir  power  of  *  oooit  of  ohaaoery  to  ootertelB  *  oraditor%  nit  to 
Ml  adde  a  tendalent  oonToyaaoe  by  a  debtor:  FnmeU  t.  IWmadge^  18  Abb. 
Pir.  60;  LawrtncB  t.  Bani  if  Rq^MU,  S  Bobt  106;  Ad$ii  t.  Smi^mrd.  SS 
Hon,  47.  That  a  onditor  may,  even  without  having  obteinod  JadgBwnti 
maintain  a  bill  to  reach  propoily  frandnlently  tnuiiforred  by  his  debtor* 
where  eneh  orsditor  is  othendae  remedileis,  !■  held,  citing  the  principal  oeee, 
In  Kasmp  t.  Kamp^  46  How.  Pr.  147;  Spktr  v.  Ayei%  S  Thomp.  ft  C  628; 
ChiaUmfftwofih  T.  Fnmat^  67  Berb.  881.  That  a  crsditor  having  obtained 
Judgment  may  maintain  sneh  a  bill,  though  he  has  also  a  remedy  by  exeooF 
tion,  and  without  showing  an  ezecntion  returned  unsatisfied.  Is  a  point  to 
which  the  principal  esse  is  cited  in /'a«sett  v.  TiJlmiadge^  18  Abb.  Pr.  60;  G^ 
ItU  V.  StapUM,  16  Hon,  688;  PoyM  v.  ShdAim^  63  Barb.  176.  But  iHiile  it 
la  oonoeded  in  AdaU  t.  Sa^ford^  23  Hnn,  47»  that  the  aeotiona  of  the  revlaed 
atotatea  mentioned  in  the  opinion  do  not  apply  to  a  bill  by  a  creditor  to  aet 
ande  his  debtor's  frandnlent  conveyance,  yet  it  is  held  that  to  maintain  each 
a  bill  an  allegation  of  the  Isananoe  oil  ezecntion  and  ita  retnm  nnaatisfied 
la  neceasaiy,  independently  of  any  statute.  Such  an  allegation  Is  held 
neessssry  also  fai  MeOmUougk  v.  OoOy,  6  Bosw.  486,  and  the  intimatioos  in  the 
principal  case  to  the  contrary  are  said  to  be  mere  dkta;  and  the  caae  ia 
further  diatinguished  on  the  ground  that  the  transfer  Included  both  the 
personalty  and  the  realty  of  the  debtor.  In  Shaw  v.  Jhoighi,  27  N.  T.  263» 
it  ia  held,  dting  Chtmiauque  Co.  Bank  v.  WkUe^  that  a  creditor  having  a 
Judgment  which  is  a  lien  on  land  fraudulently  transferred  by  hU  debtor  may 
either  sell  it  on  ezecution,  or  have  his  execution  returned  unsatisfied,  and 
maintain  a  bill  to  subject  the  land  to  the  payment  of  the  judgment. 

That  Enoluh  Goubt  ov  Chancxet  Has  Powxb  to  Dioreb  Sali  ov  Lamb 
by  a  master,  and  to  vest  title  in  the  purchaaer  by  the  maater's  deed,  ia  a  point 
to  which  the  principal  case  is  cited  in  DawUjf  v.  Brawn^  66  Barb.  118.  So, 
generally,  that  oourta  of  equity  have  original  and  inherent  authority  to  de* 
cree  the  performance  of  obligations  springing  from  valid  and  effectual  trustst 
licCartneif  v.  BoHwick,  32  N.  T.  60. 

JUDOMBNT  RlOOVXItZD  AVD  DoOKnTED  AOAIIVST  G&ASTOB  QT  TsVflT  DbOH 

after  the  execution  of  such  deed,  is  not  a  lien  on  the  land  conveyed  therebys 
Sekroeder  v.  Oumey,  10  Hnn,  418,  citing  ChanUauque  Go,  Bank  v.  White, 

EsTOFFXL  BT  Rktrbsxhtations,  Silxnob,  btc.  :  See  Carter  v.  Darby,  60 
Am.  Dec.  166;  DanUy  v.  Rector,  Id.  242;  Alexander  jr.  Walter,  Id.  688; 
MUehOl  V.  Zimmerman,  51  Id.  717;  BmUh  v.  Mtmdp,  62  Id.  221;  Pierce  v. 
Andrtwe,  Id.  748;  McMahan  v.  McMahan,  63  Id.  481;  MeOraieey  v.  BemeoUf 
64  Id.  194;  Tayior  v.  Zepp,  65  Id.  113;  ^ti^Aes  v.  IfeAUater,  Id.  143,  and 
caaes  colleoted  in  the  notea  thereto.  An  admission  or  minnepresentotion  made 
by  mistake  is  no  estoppel:  Stuart  v.  Luddington,  10  Id.  660;  Brewer  v.  Boe- 
ion  etc  B,  B,  Co,,  39  Id.  694.  So  silence  as  to  one's  rights  through  ignorance 
works  no  estoppel:  iforrieon  v.  Caidwull,  17  Id.  84.  As  to  when  a  represen* 
totion  that  land  is  subject  to  execution,  when  it  is  not,  constitutes  no  estop- 
pel, see  Smiih  v.  Mundy,  52  Id.  221.  An  act  or  representotion,  or  an  omission 
to  act  or  make  a  diBcloeure,  constitutea  no  eatoppel  unices  adapted  and  in* 
tended  to  induce  a  party  to  adopt  a  coarse  of  conduct  which  would  be  preju* 
didal  to  him  if  such  eatoppel  were  not  allowed,  nor  unleaa  auch  course  of 
conduct  was  actually  adopted  by  the  party  under  the  influence  of  such  act, 
representotion,  or  oroiasion:  Chrietianson  v.  Lh{ford,  3  Robt  224;  BUd  v. 
Bracken,  6  Jonea  &  8.  15,  citing  the  principal  caae.  See  abo  caaes  in  this 
eeries  above  referred  to.  The  mere  expression  of  an  erroneona  opinion  upon 
a  matter  of  law  raieea  no  estoppel:  TUton  v.  Ndeom,  27  Barb.  607y  citing 
sommenting  on  the  principal  caae. 
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Mattxr  hot  Pueabid,  WMWHiit  Admissible  in  evidence  m  a  cause  of 
action  or  defense:  See  Wtti  t.  McCcwneU^  25  Am.  Dec  191,  and  f^U  t. 
Mayor  etc  qfNew  Torh^  ante,  p.  435^  and  note.  That  a  judgment  creditor  seek- 
ing to  charge  prupcriy  of  his  debtor  oonveyed  in  trust  for  creditors  can  not  claim 
that  the  deed  was  fraudulent  and  void  because  made  to  hinder,  delay,  and 
defirsnd  creditors,  where  that  fact  la  not  alleged,  that  no  evidence  of  each 
iMt  is  admissible,  and  thai  no  Judgment  can  be  founded  on  it,  is  held,  citing 
the  principal  case,  in  jeoMC  JbcAoii^  Bank  v.  Bami»t  4  AbU  App.  Dee.  88;  S» 
a.  1  Ksyes^  fiOSS. 


GOBWIN    V.    GOBWIH. 


(S  Xsw  Ton  (S  8BLDBi).a41] 

CovTBTAim  TO  Sosr-nr-Law  **  in  GoxsmERAnoN  or  Kaannuii  Lon  m 
AiraonoH,**  etc,  is  not  good  as  a  deed  of  baxgun  and  sale,  beoaose  it 
shows  no  pecuniary  consideration;  nor  as  a  covenant  to  stand  seised,  be- 
cause aflBnity  by  marriage  b  not  a  sufficient  consideration  for  such  a 


AmAL  from  a  judgment  affirming  a  judgment  for  defendant 
on  demurrer.  The  action  was  brought  to  reooTer  specific  real 
property.  There  was  no  dispute  that  the  land  formerly  be- 
longed to  one  TuthiU.  His  daughter  became  the  wife  of  Jabea 
Oorwin,  sen.;  bore  him  a  son,  also  named  Jabez  Corwin,  the 
defendant,  and  died.  During  the  marriage  relation  Tuthill 
deeded  the  land  to  Jabez  Corwin,  sen.,  the  daughter's  hua> 
band.  After  her  death  her  husband  married  again,  and  the 
plaintiffs,  Franklin  E.  and  Ira  C.  Corwin,  were  his  sons  by  the 
second  marriage.  Later  still,  Jabez  Corwin  died;  by  which 
event,  if  the  deed  from  Tuthill  to  him  was  a  valid  conveyance, 
all  his  children  inherited  the  land  in  equal  shares.  The  object 
of  the  action  was  to  establish  his  title,  and  to  recover  two  shares 
-of  the  land  as  the  property  of  the  two  sons  who  brought  the 
suit.  The  position  of  the  defendant  son  appears  to  have  been 
that  if  the  deed  from  Tuthill  to  his  father  was  void,  the  land 
belonged  wholly  to  him  as  the  direct  heir  (grandson)  of  Tuthill. 
No  necessity  arose  in  the  suit,  however,  for  his  disclosing  title; 
he  was  in  possession,  and  his  answer,  without  asserting  other 
light  than  that  set  out  in  the  deed  given  by  his  grandfather, 
iilleged  that  under  this  deed  his  father  took  possession,  and  that 
it  was  the  only  muniment  of  title  under  which  his  half-brothers, 
the  plaintiffs,  could  claim,  and  charged  that  it  was  void.  The 
deed,  which  was  in  foim  of  bargain  and  sale,  with  covenant  of 
warranly,  purported  to  be  made  ''for  and  in  consideration  of 
natural  love  and  affection  which  I  have  and  do  bear  unto  my 
«m-in-law,  Jabez  Corwin,  and  for  the  better  maintenance  and 
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livelihood  of  him,  the  said  Jabez  Corwin."  The  pbdntiffB  de- 
mnned  to  the  answer,  relying  on  the  insufficiency  of  such  a 
oonvqrance,  and  the  demnrrer  was  stustained  at  the  specLJ 
term  on  the  two  grounds  that  the  deed  might  be  treated  as  a 
oovenant  to  stand  seised,  and  that  Jabez  Oorwin  had  acquired 
title  by  adverse  possession;  and  by  the  general  term  on  the  lat- 
ter ground.  Both  opinions  are  reported  in  9  Barb.  219.  The 
defendant  appealed. 

Nicholas  HiU^  jun.,  for  the  appellant. 

WUliam  M.  Allen,  for  the  respondents. 

By  Court,  Johnson,  J.  The  defendant's  answer  sets  up  the  faets 
on  which,  as  he  alleges,  the  question  of  the  plaintiffs'  title  de- 
pends. To  this  answer  the  plaintiffs  have  demurred,  and  thereby 
admitted  the  truth  of  the  facts  stated.  The  answer  does  not 
allege  that  Jabez  Corwin  was  ever  in  possession  of  the  lands  in 
question  between  the  date  of  the  deed  to  him  and  the  death  of 
the  grantor  in  the  deed,  on  which  latter  event  he  became  enti- 
tled to  the  possession  of  the  land  as  tenant  by  the  curtesy 
initiate.  He  does  not  therefore  appear  to  have  been  in  posses- 
sion under  his  deed  at  any  time.  There  being  neither  livery  of 
seisin  nor  possession  under  the  deed,  the  plaintiffs  fail  to  make 
out  a  title  in  Jabez  Corwin,  sen.,  unless  the  deed  can  be 
sustained  as  a  conveyance  under  the  statute  of  uses.  It  has 
been  contended  that  it  operates  either  as  a  bargain -and  sale  or 
as  a  covenant  to  stand  seised.  It  can  not  operate  in  the  first 
way,  because  it  shows  no  pecuniary  consideration;  nor  in  the 
second,  because  affinity  by  marriage  is  not  a  consideration  on 
which  a  covenant  to  stand  seised  can  be  maintained.  Of  course, 
I  do  not  speak  of  a  deed  in  consideration  of  marriage  properly 
speaking;  viz.,  of  marriage  to  be  had.  This  is  a  vtduable  con- 
sideration. We  do  not  intend  to  be  understood  as  expressing 
any  opinion  upon  the  effect  (should  the  plaintiffs  obtain  leave  ta 
to  reply  in  the  court  below)  of  adding  to  the  case  an  averment 
in  reply,  that  Jabez  Corwin  was  in  possession  under  the  deed 
to  him  before  the  death  of  Isaiah  Tuthill.  In  the  present 
aspect  of  the  case,  the  judgment  of  the  supreuie  court  must  be- 
reversed,  and  judgment  rendered  for  the  defendant  on  the  de^ 
murrer. 

Welles,  J.,  delivered  a  written  opinion  to  the  same  effect^ 
and  all  the  other  members  of  the  court  concurred. 
Judgment  reversed. 


Jaly,  1862.]  Thomas  v.  Winchester.  466 

Pbcukiabt  OS  Valuable  Consideration  must  bb  Expressed  in  Deed  of 
iMirgain  and  aale:  Chiles  v.  GoUman,  12  Am.  Dec.  396.  6nt  a  pecuniary  oon* 
■ideration,  however  small,  is  sufficient:  Bell  v.  Scammont  41  Id.  706. 

Covenant  to  Stand  Seised,  What  Consideration  will  Sufpobt:  See 
Bell  V.  Scamnum^  41  Am.  Dec  706;  ChamceUor  v.  Windham^  42  Id.  411,  and 
notes. 

Deed  to  Son-in-law  in  Consideration  of  Love  and  AFFBcmoN  held 
good  as  covenant  to  stand  seised  to  uses,  when :  See  BeU  v.  Seammon^  41  Am. 
Deo.  706. 


Thomas  v.  Winohesteb. 

[0  XbwTobx  (3  Bbldxh). 807.1 

Manuvacturino  Druooist  Selling  Poisonous  Drug  Labeled  as  Harm- 
less, by  himself  or  his  agent,  is  liable  in  damages  to  a  person  who,  with- 
out carelessness  on  his  part,  and  relyiug  on  the  erroneous  label,  takes 
such  drug  as  a  medicine,  on  the  ground  of  breach  of  public  duty,  and 
whether  the  injured  person  is  an  iomiediatc  customer  of  the  defendant 
or  not. 

AcnoN  BT  Husband  and  Wite  for  Personal  Injury  to  Wife  is  properly 
brought. 

Appeal  from  a  judgment  of  the  supreme  coifrt  in  favor  of 
defendant  in  an  action  on  the  case  for  damages.  The  facts  are 
stated  in  the  opinion. 

Charles  P.  Kirkland,  for  the  appellants. 

Nicholas  BUI,  jun,,  for  the  respondent. 

By  Court,  Buooles,  C.  J.  This  is  an  action  brought  to  reoover 
damages  from  the  defendant  for  negligently  putting  up,  label- 
ing, and  selling  as  and  for  the  extract  of  dandelion,  which  is  a 
simple  and  harmless  medicine,  a  jar  of  the  extract  of  bellar 
donna,  which  is  a  deadly  poison;  by  means  of  which  the  plaint- 
iff Mary  Ann  Thomas,  to  whom,  being  Bick,  a  dose  of  dandelion 
was  prescribed  by  a  physician,  and  a  portion  of  the  contents  of 
the  jar  was  administered  as  and  for  the  extract  of  dandelion, 
was  greatly  injured,  etc. 

The  facts  proved  were  briefly  these:  Mrs.  Thomas  being  in  ill 
health,  her  physician  prescribed  for  her  a  dose  of  dandelion. 
Her  husband  purchased  what  was  believed  to  be  the  medicine 
prescribed,  at  the  store  of  Dr.  Foord,  a  physician  and  druggist 
in  Casenovia,  Madison  county,  where  the  plaintiflB  reside. 

A  small  quantify  of  the  medicine  thus  purchased  was  ad* 
ministered  to  Mrs.  Thomas,  on  whom  it  produced  veiy  alarming 
effects,  such  as  coldness  of  the  surface  and  extremities,  feeble- 
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uesa  of  drcolation,  spasms  of  the  nmscles,  gi  Jcliuess  of  the  head, 
dihition  of  the  pupils  of  the  eyes,  and  derangement  of  mind. 
She  recovered,  however,  after  some  time,  from  its  effects,  al- 
though  for  a  short  time  her  life  vas  thought  to  be  in  great 
danger.  The  medicine  administered  was  belladonna,  and  not 
dandelion.  The  jar  from  which  it  was  taken  was  labeled  "  ^  lb. 
dandelion,  prepared  by  A.  Gilbert,  No.  108  John  street,  N.  Y. 
Jar  8  oz.*'  It  was  sold  for  and  believed  by  Dr.  Foord  to 
be  the  extract  of  dandelion,  as  labeled.  Dr.  Foord  purchased 
the  article  as  the  extract  of  dandelion  bom  James  S.  Aqpinwall, 
a  druggist  at  New  York.  Aspinwall  bought  it  of  the  defendant 
as  extract  of  dandelion,  believing  it  to  be  such.  The  defendant 
was  engaged  at  No.  108  John  street.  New  York,  in  the  manu- 
facture and  sale  of  certain  v^etable  extracts  for  medicinal 
purposes,  and  in  the  purchase  and  sale  of  others.  The  extracts 
manufactured  by  him  were  put  up  in  jars  for  sale,  and  those 
which  he  purchased  were  put  up  by  him  in  like  manner.  The 
jars  containing  extracts  manufactured  by  himself  and  those  con- 
taining extracts  purchased  by  him  from  others  were  labeled 
alike.  Both  were  labeled  like  the  jar  in  question,  as  "  prepared 
by  A.  Gilbert/'  Gilbert  was  a  person  employed  by  the  defend- 
ant  at  a  salaiy,  as  an  assistant  in  his  business.  The  jars  were 
labeled  in  Gilbert's  name  because  he  had  been  previously  en- 
gaged in  the  same  business  on  his  own  account  at  No.  108 
John  street,  and  probably  because  Gilbert's  labels  rendered  the 
articles  more  salable.  The  extract  contained  in  the  jar  sold  to 
Aspinwall,  and  by  him  to  Foord,  was  not  manufactured  by  the 
defendant,  but  was  purchased  by  him  from  another  manufac- 
turer or  dealer.  The  extract  of  dandelion  and  the  extract  of 
belladonna  resemble  each  other  in  color,  consistence,  smell,  and 
taste;  but  may,  on  careful  examination,  be  distinguished  the 
one  from  the  other  by  those  who  are  well  acquainted  with  these 
articles.  Gilbert's  labels  were  paid  for  by  Winchester  and  used 
ill  bis  business  with  his  knowledge  and  assent. 

The  defendant's  counsel  moved  for  a  nonsuit  on  the  follow- 
ing grounds: 

1.  That  the  action  could  not  be  sustained,  as  the  defendant 
was  the  remote  vendor  of  the  article  in  question;  and  there  was 
no  connection,  transaction,  or  privity  between  him  and  the 
plaintiffs,  or  either  of  them. 

2.  That  this  action  sought  to  charge  the  defendant  with  the 
tonsequences  of  the  negligence  of  Aspinwall  and  Foord. 

8.  That  the  plaintiffs  were  liable  to  and  chargeable  with  the 
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n^ligenoe  of  Aspinwall  and  Foord,  and  fherefore  oould  not 
maintain  this  action. 

4.  That  according  to  the  testimony  Foord  was  chargeable 
Miili  n^ligence,  and  that  the  plaintifb  therefore  could  not 
sustain  this  suit  against  the  defendant:  if  thej  could  sustain  a 
suit  at  ally  it  would  be  against  Foord  only. 

6.  That  this  suit  being  brought  for  the  benefit  of  the  wife» 
and  alleging  her  as  the  meritorious  cause  of  action,  can  not  be 
sustained. 

6.  That  there  was  not  su£Soient  evidence  of  n^ligence  in  the 
defendant  to  go  to  the  jury. 

The  judge  overruled  the  motion  for  a  nonsuit,  and  the  de- 
fendant's counsel  excepted. 

The  judge,  among  other  things,  oharge4  the  juiy,  that  if  they 
should  find  from  the  evidence  that  either  Aspinwall  or  Foord 
was  guilty  of  negligence  in  vending  as  and  for  dandelion  the 
extract  taJcen  by  Mrs.  Thomas,  or  that  the  plainfcifiF,  Thomas,  or 
those  who  administered  it  to  Mrs.  Thomas,  were  chargeable 
with  negligence  in  administering  it,  the  plaintiffs  were  not  en- 
titled to  recover;  but  if  they  were  free  from  negligence,  and  if 
the  defendant,  Winchester,  was  guilty  of  negligence  in  putting 
up  and  vending  the  extracts  in  question,  the  plaintiffs  were  en- 
titled to  recover,  provided  the  extract  administered  to  Mrs. 
Thomas  was  the  same  which  was  put  up  by  the  defendant  and 
sold  by  him  to  Aspinwall,  and  by  Aspinwall  to  Foord.  That  if 
they  Aonld  find  the  defendant  liable,  the  plaintiffs  in  this  action 
were  entitled  to  recover  damages  only  for  the  personal  injury 
and  suffering  of  the  vnfe,  and  not  for  loss  of  service,  medical 
treatment,  or  expense  to  the  husband,  and  that  the  recovery 
should  be  confined  to  the  actual  damages  suffered  by  the  wife. 

The  action  was  properly  brought  in  the  name  of  the  husband 
and  wife  for  the  personal  injury  and  suffering  of  the  wife;  and 
the  case  was  left  to  the  jury  vnth  the  proper  directions  on  that 
point:  1  Ch.  PI.  62,  ed.  of  1828. 

The  case  depends  on  the  first  point  taken  by  the  defendant 
on  his  motion  for  a  nonsuit;  and  the  question  is,  whether,  the 
defendant  being  a  remote  vendor  of  the  medicine,  and  there  be- 
ing nopriviiyor  connection  between  him  and  the  plaintiffs,  the 
action  can  be  maintained. 

If  in  labeling  a  poisonous  drug  with  the  name  of  a  harmless 
medicine,  for  public  market,  no  duty  was  violated  by  the  defend- 
ant excepting  that  which  he  owed  to  Aspinwall,  his  immediate 
rendee,  in  virtue  of  his  contract  of  sale,  this  action  can  not  be 
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maintained.  If  A.  build  a  wagon  and  sell  it  to  B.,  who  eeUs  it 
to  C,  and  C.  hires  it  to  D.,  who,  in  consequence  of  the  gross 
negligence  of  A.  in  building  the  wagon,  is  OTertumed  and  in- 
jured, D.  can  not  recover  damages  against  A.,  the  builder.  A.'s 
obligation  to  build  the  wagon  faithfully  arises  solely  out  of  his 
contract  with  B.  The  public  have  nothing  to  do  with  it.  Mis- 
fortune to  third  persons,  not  parties  to  the  contract,  would  not 
be  a  natural  and  necessary  consequence  of  the  builder's  negli- 
gence; and  such  negligence  is  not  an  act  imminently  dangerous 
to  human  life. 

So,  for  the  same  reason,  if  a  horse  be  defectively  shod  by  a 
smith,  and  a  person  hiring  the  horse  from  the  owner  is  thrown 
and  injured  in  consequence  of  the  smith's  negligence  in  shoeing, 
the  smith  is  not  liable  for  the  injury.  The  smith's  duty  in  such 
case  grows  exclusively  out  of  his  contract  with  the  owner  of  the 
horse;  it  was  a  duty  which  the  smith  owed  to  him  alone,  and  to 
no  one  else.  And  although  the  injury  to  the  rider  may  have 
happened  in  consequence  of  the  negligence  of  the  smith,  the 
latter  was  not  bound,  either  by  his  contract  or  by  any  consider- 
ations of  public  policy  or  safety,  to  respond  for  his  breach  of 
duty  to  any  one  except  the  person  he  contracted  with. 

This  was  the  ground  on  which  the  case  of  WirderhoUom  v. 
Wright^  10  Mee.  &  W.  109,  was  decided.  A.  contracted  with 
the  postmaster-general  to  provide  a  coach  to  convey  the  mail- 
bags  along  a  certain  line  of  road,  and  B.  and  others  also  con- 
tracted to  horse  the  coach  along  the  same  line.  B.  and  his  co- 
contractors  hired  C,  who  was  the  plaintiff,  to  drive  the  coach. 
The  coach,  in  consequence  of  some  latent  defect,  broke  down; 
the  plaintiff  was  thrown  from  his  seat  and  lamed.  It  was  held 
that  C.  could  not  maintain  an  action  against  A.  for  the  injury 
thus  sustained.  The  reason  of  the  decision  is  best  stated  by 
Baron  Bolfe:  A.'s  duty  to  keep  the  coach  in  good  condition  was 
a  duty  to  the  postmaster-general,  with  whom  he  made  his  con* 
tract,  and  not  a  duty  to  the  driver  employed  by  the  owners  of 
the  horses. 

But  the  case  in  hand  stands  on  a  different  ground.  The  de- 
fendant was  a  dealer  in  poisonous  drugs.  Gilbert  was  his  agent 
in  preparing  them  for  market.  The  death  or  great  bodily  harm 
of  some  person  was  the  natural  and  almost  inevitable  conse- 
quence of  the  sale  of  belladonna  by  means  of  the  false  label. 

Gilbert,  the  defendant's  agent,  would  have  been  punishable 
for  manslaughter  if  Mrs.  Thomas  had  died  in  consequence  of 
taking  the  falsely  labeled  medicine.    Eveiy  man  who  by 
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culpable  negligence  causes  the  death  of  another,  although  with- 
out intent  to  kill,  is  guilty  of  manslaughter:  2  B.  S.  G62,  sec. 
19.  A  chemist  who  negligently  sells  laudanum  in  a  vial 
labeled  as  paregoric,  and  thereby  causes  the  death  of  a  person 
to  whom  it  is  administered,  is  guilty  of  manslaughter:  Ibssy- 
mond's  Case,  1  Lew.  C.  C.  169.  ''  So  highly  does  the  law 
value  human  life,  that  it  admits  of  no  justification  wherever  life 
has  been  lost,  and  the  carelessness  or  negligence  of  one  per- 
son  has  contributed  to  the  death  of  another:  Regina  v.  SunndaU, 
2  Car.  &  Kir.  232,  233.  And  this  rule  applies  not  only  where  the 
death  of  one  is  occasioned  by  the  negligent  act  of  another,  but 
where  it  is  caused  by  the  negligent  omission  of  a  duty  of  that 
other:  Begina  v.  Haines,  Id.  368,  371.  Although  the  defendant 
A^^inchester  may  not  be  answerable  criminally  for  the  negli- 
gence of  his  agent,  there  can  be  no  doubt  of  his  liability  in  a 
civil  action,  in  which  the  act  of  the  agent  is  to  be  regarded  as 
the  act  of  the  principal. 

In  respect  to  the  wrongful  and  criminal  character  of  the  neg- 
ligence complained  of,  this  case  differs  widely  from  those  put 
by  the  defendant's  counsel.  No  such  imminent  danger  existed 
in  those  cases.  In  the  present  case  the  sale  of  the  poisonous 
article  was  made  to  a  dealer  in  drugs,  and  not  to  a  consumer. 
The  injury  therefore  was  not  likely  to  fall  on  him,  or  on  his 
vendee,  who  was  also  a-  dealer;  but  much  more  likely  to  be 
visited  on  a  remote  purchaser,  as  actually  happened.  The  de- 
fendant's negligence  put  human  life  in  imminent  danger.  Oan 
it  be  said  that  there  was  no  duty  on  the  part  of  the  defendant 
to  avoid  the  creation  of  that  danger  by  the  exercise  of  greater 
caution?  or  that  the  exercise  of  that  caution  was  a  duty  only  to 
his  immediate  vendee,  whose  life  was  not  endangered  ?  The 
defendant's  duty  arose  out  of  the  nature  of  his  business  and  the 
danger  to  others  incident  to  its  mismanagement.  Nothing  but 
mischief  like  that  which  actually  happened  could  have  been  ex- 
pected from  sending  the  poison  falsely  labeled  into  the  market; 
and  the  defendant  is  justly  responsible  for  the  probable  conse- 
quences of  the  act. 

The  duty  of  exercising  caution  in  this  respect  did  not  arise 
out  of  the  defendant's  contract  of  sale  to  Aspinwall.  The 
vnrong  done  by  the  defendant  was  in  putting  the  poison,  mis- 
labeled, into  the  hands  of  Aspinwall  as  an  article  of  merchan- 
dise to  be  sold  and  afterwards  used  as  the  extract  of  dandelion, 
by  some  person  then  unknown.  The  owner  of  a  horse  and  cart 
who  leaves  them  unattended  in  the  street  is  liable  for  any  dam* 
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age  which  may  result  from  his  negligence:  Lynch  ▼.  Nurdin,  1  Ad. 
&  El. ,  N.  Sm  29;  lUidge  ▼.  Goodwin,  5  Car.  k  P.  190.  The  owner 
of  a  loaded  gun  who  puts  it  into  the  hands  of  a  child,  by  whose  in- 
discretion it  is  discharged,  is  liable  for  the  damage  occasioned  by 
the  discharge:  Dixon  ▼.  BM,  6  Man.  k  Sel.  198.  The  defend- 
ant's contract  of  sale  to  Aspinwalt  does  not  excuse  the  wrong 
done  to  the  plaintiffs.  It  was  a  part  of  the  means  by  which  the 
wrong  was  effected.  The  plaintiffs*  injury  and  their  remedy 
would  have  stood  on  the  same  principle  if  the  defendant  had 
giTen  the  belladonna  to  Dr.  Foord  without  price,  or  if  he  had 
put  it  in  his  shop  without  his  knowledge,  under  droumslances 
which  would  probably  haye  led  to  its  sale  on  the  faith  of  the 
label. 

In  Longmeid  y.  EdUiday,  6  Eng.  Law  &  Eq.  662,  the  distino- 
tion  is  recognized  between  an  act  of  negligence  imminently 
dangerous  to  the  lives  of  others  and  one  that  is  not  so.  In  the 
former  case,  the  party  guilty  of  the  negligence  is  liable  to  the 
party  injured,  whether  there  be  a  contract  between  them  or  not; 
in  the  latter,*  the  negligent  party  is  liable  only  to  the  party 
with  whom  he  contracted,  and  on  the  ground  that  n^ligence 
is  a  breach  of  the  contract. 

The  defendant,  on  the  trial,  insisted  that  Aspinwall  and 
Foord  were  guilty  of  negligence  in  selling  the  article  in  ques- 
tion for  what  it  was  represented  to  be  in  the  label;  and  that  the 
suit,  if  it  could  be  sustained  at  all,  should  have  been  brought 
against  Foord.  The  judge  charged  the  jury  that  if  they,  or 
either  of  them,  were  guilty  of  negligence  in  selling  the  bella- 
donna for  dandelion,  the  verdict  must  be  for  the  defendant; 
and  left  the  question  of  their  negligence  to  the  jury,  who  found 
on  that  point  for  the  plaintiff.  If  the  case  really  depended  on 
the  point  thus  raised,  the  question  was  properly  left  to  the  jury. 
But  I  think  it  did  not.  The  defendant,  by  affixing  the  label  to 
the  jar,  represented  its  contents  to  be  dandelion;  and  to  have 
been  **  prepared  "  by  his  agent,  Gilbert.  The  word  **  prepared  " 
on  the  label  must  be  understood  to  mean  that  the  article  was 
manufactured  by  him,  or  that  it  had  passed  through  some  pro- 
cess under  his  hands,  which  would  give  him  personal  knowledge 
of  its  true  name  and  quality.  Whether  Foord  was  justified  in 
selling  the  article  upon  the  faith  of  the  defendant's  label  would 
have  been  an  open  question  in  an  action  by  the  plaintiffs  against 
him,  and  I  wish  to  be  understood  as  giving  no  opinion  on  that 
point.  But  it  seems  to  me  to  be  clear  that  the  defendant  can 
not,  in  this  case,  set  up  as  a  defense  that  Foord  sold  the  con- 
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tents  of  the  jar  as  and  for  what  the  defendant  represented  it  to 
be.  The  label  oon^eyed  the  idea  distinctly  to  Foord  that  the 
contents  of  the  jar  was  the  extract  of  dandelion;  and  that  the 
defendant  knew  it  to  be  such.  So  far  as  the  defendant  is  con- 
oemed,  Foord  was  under  no  obligation  to  test  the  truth  of  the 
representation.  The  charge  of  the  judge  in  submitting  to  the 
juiy  the  question  in  relation  to  the  negligence  of  Foord  and 
Aspinwall  can  not  be  complained  of  by  the  defendant. 

Oabdinbb,  J.,  concurred  in  afiirming  the  judgment,  on  the 
ground  that  selling  the  belladonna  without  a  label  indicating 
that  it  was  a  poison  was  declared  a  misdemeanor  by  statute:  2 
B.  S.  694,  sec.  23;  but  expressed  no  opinion  upon  the  question 
whether,  independent  of  the  statute,  the  defendant  would  have 
been  liable  to  these  plaintiffs. 

GioDLBT,  J.,  was  not  present  when  the  cause  was  decided. 
All  the  other  members  of  the  court  concurred  in  the  opinion 
delivered  by  Ohief  Justice  Buoolbs. 

Judgment  affirmed. 

LiABiLiTT  or  Rbmots  Wbono-ooeb  fob  Daicaobs  Cavbkd  bt  Wbonq- 
VI7L  Aor  OR  NsoLiOBifCB. — ^The  general  rnle  is  that  the  damages  for  which  a 
party  la  liable  are  thoee  and  thoee  only  which  are  the  natural  and  neoeasary 
oonaequencea  of  hia  acta:  Kellogg  v.  Chicago  etc,  R.  B,  Co,,  26  Wia.  267; 
Bffon  V.  New  York  CetUral  S,  B.  Co,,  36  N.  Y.  211,  both  citing  the  principal 
caae.  If  the  act  caoaing  the  injury  waa  nnlawfal,  the  wrong-doer  la  liable, 
without  reference  to  the  probability  that  the  act  would  cauae  that  particular 
injury;  not  ao  where  the  act  waa  not  unlawful:  Iharkam  v.  Mua^dnuxHf  IS 
Am.  Dec  183.  The  principal  caae  ia  cited  in  Colegrove  v.  Harlem  etc,  B,  R, 
Co,,  6  Duer,  410,  and  Burbe  v.  De  Caxtro,  11  Hun,  357,  to  the  point  that 
there  is  a  marked  diatinction  between  an  act  of  negligence  imminently  dan* 
geroua  to  human  life  and  one  that  ia  not  ao,  the  guilty  party  being  liable  in 
the  former  caae  to  the  party  injured,  whether  there  waa  any  relation  of  con* 
tract  between  them  or  not,  but  not  ao  in  the  latter  caae.  That  the  creator  or 
ereetor  of  a  nuisance,  or  one  who  more  remotely,  either  by  negligence  or  de- 
sign, fumiahea  meana  or  facilitiea  for  the  commiaaion  of  an  injury  to  another 
which  could  not  otherwiae  have  happened,  is  liable  therefor,  ia  a  general 
doctrine  clearly  deducible  from  Thcfmas  v.  Winchester:  Andermm  v.  Dickie,  1 
Bobt  244;  S.  C,  26  How.  Pr.  117;  Cross  v.  SackeU,  2  Boaw.  64&  The  ap- 
plicationa  of  thia  doctrine  are  varioua. 

Where  one  aella  liquor  to  a  third  person,  knowing  it  to  be  intended  for  a 
slave,  he  ia  juat  aa  liable  aa  if  he  had  aold  it  directly  to  the  alave:  Harrison 
T.  BerHey,  47  Am.  Dec  678.  An  apothecary  neglig^tly  aelling  tincture  oi 
opium  instead  of  tincture  of  rhubarb,  to  be  adminiatered  to  a  third  person, 
whose  death  is  caused  by  the  mistake,  ia  liable  in  damagea  to  the  latter'a  per- 
sonal repreaentative  under  a  atatute  giving  damagea  for  an  injury  reaulting 
in  death:  Norton  v.  SewaU,  106  Maaa.  144,  following  the  principal  caae.  Sa 
where  a  manufacturer  of  oila  for  illumination,  knowing  tiiat  naphtha  ia  ex* 
flosiva  and  dangerous,  sells  it  to  a  retailer  of  illuminating  oils,  who,  in  igno- 
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nmoe  of  ita  dangeroiaB  cbanoter,  sells  it  to  a  costomer  equally  ignorant,  who 
uses  it  in  his  lamp,  causing  an  explosion,  the  mannfactnrer  is  liable  for  in- 
jaries  resulting  therefrom:  WelltRgton  v.  Downer  Kerotene  Oil  Ob.,  104  Id.  64, 
68.  A  shipper  of  a  dangerous  explosiTe,  such  as  nitro-glyoerine,  giving  no 
information  of  the  nature  of  the  article,  would  undoubtedlly  be  liable  for  an 
injury  resulting  from  an  exploe*on  while  in  transit:  Bcumty  v.  BursUubinder, 
7  Laus.  213;  S.  C,  64  Barb.  213.  Where  a  vendor  of  hay,  knowing  that 
white  lead  had  been  spilled  on  a  certain  lot  of  hay,  after  carefully  removing, 
as  he  thought,  all  that  had  been  damaged,  sold  a  part  of  the  lot  to  be  fed  to 
a  cow,  causing  her  death,  he  was  held  liable  therefor,  because  silence  in  such 
a  case  was  tantamount  to  deceit:  French  ▼.  Vitting,  102  Mass.  132,  136.  But 
where  certain  wholesale  chemists  and  druggists  sold  to  certain  retailers  a 
quantity  of  sulphide  of  antimony  as  and  for  black  oxide  of  manganese,  which 
it  much  resembled,  and  the  retailer  sold  it  as  black  oxide  of  manganese  to 
the  plaintiff,  who,  supposing  it  to  be  what  it  purported  to  be,  used  it  in 
combination  with  chlorate  of  potassa,  causing  an  explosion,  by  which  he  was 
injured,  it  was  held,  distinguishing  the  principal  case,  that  the  wholesalers 
were  not  liable,  because  the  article  was  not  in  itself  necessarily  dangerous, 
and  they  had  no  knowledge  that  it  was  intended  to  be  used  in  the  combina- 
tion which  rendered  it  dangerous:  Davidtton  v.  Nichols,  11  Allen,  514,  519. 
This  distinction  seems  to  us  unsound.  If  a  druggist  sells  one  drug  or  chemi- 
cal substance  for  another,  he  ought  to  be  presumed  to  have  notice  that  it  will 
be  used  just  as  the  genuine  article  might  properly  have  been,  and  if  it  is  dan- 
gerous when  so  used,  either  by  itself  or  by  being  combined  with  a  substance 
with  which  the  genuine  article  might  safely  be  combined,  he  ought  to  be  held 
responsible  for  the  consequences  of  such  use.  Where  a  physician  employed 
a  person  to  whitewash  a  house  in  which  a  small-pox  patient  had  died,  assur- 
ing him  that  the  house  had  been  disinfected,  and  that  he  would  be  safe,  and 
the  person  so  employed  caught  the  disease,  it  was  held,  citing  the  principal 
case,  that  the  physician  would  be  liable  if  he  had  not  acted  towanls  the  per 
son  injured  with  due  care,  and  if  the  latter  liad  not  been  guilty  of  rashness: 
Span  v.  Ely,  8  Hun,  258.  As  the  relation  in  that  case  between  the  party 
committing  the  injury  and  the  party  injured  was  direct,  it  is  not  easy  to  see 
the  applicability  of  the  principal  case. 

Where  a  steam-engine  was  manufactured  expressly  for  a  mill  owner,  and 
being  defective  burst  and  injured  the  mill,  it  was  held,  in  an  action  by  an 
assignee  of  the  note  given  for  the  price,  that  a  counter-claim  for  damages  was 
allowable,  citing  and  commenting  on  the  principal  case:  Page  v.  Ford^  12 
Ind.  48.  Here  also  there  was  direct  privity  between  the  vendor  and  vendee 
of  the  engine.  But  where  a  balance-wheel  manufactured  by  the  defendants 
and  sold  for  use  in  a  certain  wood-sawing  machine  burst  after  four  years*  use 
through  a  defect  in  its  manufacture,  and  killed  a  person  who  was  using  it 
with  the  owner's  consent,  the  manufacturers  were  held  not  to  be  liable 
because  the  wheel  was  not  in  itself  a  dangerous  instrument,  and  the  injury 
was  not  a  natural  consequence  of  its  use:  Loop  ▼.  Litcl^Ul,  42  N.  T.  367, 
commenting  on  and  distlnguislung  the  principal  case.  The  same  rule  was 
applied  in  Lo9U  v.  ChUif,  51  Id.  497,  in  case  of  a  sale  of  a  defective  steam- 
boiler,  approving  the  distinction  laid  down  in  Loop  v.  Lilcf^diL  Where 
contractors  entered  into  a  contract  to  put  a  cornice  on  a  mill,  the  mill  owners 
to  furnish  the  necessary  scaffolding,  and  the  scaffolding  furnished  being 
defective,  fell  and  killed  an  employee  of  the  contractors,  the  mill  owners 
were  held  liable,  because  the  injury  was  the  natural  consequence  of  their 
ttegligeooe  in  constmoting  the  scaffolding,  citing  the  principal  case:  Cough- 
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#y  ▼.  Globe  Wootem  Oo.^  56  Id.  128,  reversing  S.  C,  1  Thorop.  k  G.  452, 
455,  where  the  principal  case  ib  also  cited.  Similarly  the  owners  of  a  dock 
who  let  it  with  certain  scaffolding  for  the  repair  of  a  vessel  were  held  liable 
for  an  injury  to  an  employee  of  the  lessees  through  the  falling  of  the  scaffold- 
ing, owing  to  defects  therein:  Cook  v.  New  York  Floating  Dry  Dock  Co,,  1 
Hilt.  437.  On  the  other  hand,  where  the  owner  of  a  derrick  let  it  for  hire 
and  an  employee  of  the  hirer  was  injured  while  using  it  by  the  breaking  of  a 
defective  rope,  the  owner  was  held  not  to  be  liable:  Burke  v.  De  Ccustro^  II 
Hun,  354,  357<  So  where  the  owners  of  an  elevator  lot  it  to  a  contractor 
and  an  employee  of  the  contractor  was  injured  by  the  falling  of  the  elevator 
through  a  defect  in  its  construction,  the  owners  were  held  not  liable:  Barrett 
V.  Sinffer  Mfg.  Co.^  1  Sweeny,  548.  In  both  the  cases  last  cited,  Thomaa  v. 
Winckester  was  distinguished  on  the  ground  that  there  the  injury  arose  from 
an  act  imminently  and  necessarily  dangerous  to  life,  which  was  not  so  in  the 
cases  at  bar. 

In  Stniih  V.  New  York  etc,  R.  R.  Co.,  19  N.  Y.  130,  an  engineer  of  a  raU- 
road  company,  which  was  permitted  to  run  its  cars  on  the  track  of  another 
oompany,  was  injured  through  the  negligence  of  a  switch-tender  of  the  latter 
oompany  in  the  management  of  a  switch,  and  the  latter  company  was  held 
liable,  because  the  act  causing  the  injury  being  imminently  dangerous  to  life, 
no  privity  was  required.  So  where  the  defendant's  servant  negligently  drov  . 
his  sleigh  against  a  carriage,  and  caused  the  team  attached  to  such  carriag 
to  take  fright  and  run  over  the  plaintiff's  sleigh  and  injure  the  plaintifi^  the 
defendant  was  held  liable,  on  the  ground  that  the  negligent  act  was  a  breach 
of  duty  towards  persons  in  the  highway,  and  that  injury  to  the  persons  or 
property  of  others  was  reasonably  likely  to  ensue:  McDonaU  v.  Snelling,  14 
Allen,  290,  295.  In  both  the  cases  last  cited,  ITiomas  v.  Wmchester  was  r«^ 
ferred  to  as  illustrating  the  correct  rule.  The  licensee  of  a  ferry  having  let 
it  to  another,  by  whose  negligence  a  passenger  was  drowned,  was  held  not 
liable  therefor,  because  there  was  no  privity,  and  because,  though  the  let- 
ting of  the  ferry  might  have  been  unlawful,  the  injury  was  not  a  necessary 
or  natural  consequence,  referring  to  Thomas  v.  WtJiche^iter  as  decided  on  that 
principle:  Norton  v.  WvtwaU,  26  Barb.  627;  BlackweU  v.  WitwaU,  24  Id.  361; 
8.  C,  11  How.  Pr.  264. 

Where  a  railroad  company,  by  the  negligence  of  its  servants,  set  fire  to  one 
of  its  own  buildings  by  sparks  from  a  locomotive,  and  the  fire  spread  to  the 
plaintiff's  house  and  destroyed  it,  the  company  was  held  not  to  be  liable, 
because  the  damage  was  too  remote,  distinguishing  the  principal  case:  Ryan 
V.  New  York  Central  R,  R.  Co.,  35  N.  Y.  211.  But  the  contrary  was  held 
in  a  precisely  similar  case  in  Delaware  etc.  R,  R.  Co.  v.  ScUmon,  39  N.  J.  L. 
299,  310,  disapproving  Ryan  v.  New  York  Central  R,  R.  Co.,  supra,  and  cit- 
ing Thomas  v.  Winchester  as  illustrating  the  rule  as  to  the  liability  of  the  re- 
mote author  of  an  injury,  notwithstanding  some  intervening  injury.  See 
generally,  as  to  the  liability  of  a  railroad  company  for  fires  caused  by  sparka 
from  its  locomotives,  the  note  to  Burroughs  v.  Housatonie  R.  R.  Co,,  38  Am* 
Deo.  70. 

Directors  of  a  corporation  issuing  spurious  stock,  or  the  corporation  itself 
where  it  has  authorized  the  act,  will  be  liable  to  an  ultimate  purchaser  of  the 
stock  for  the  injury  caused  thereby,  though  there  is  no  privity  of  contract: 
Brnfy.  Mali,  36  N.  Y.  206;  S.  C,  34  How.  Pr.  345;  New  York  He.  R.  B. 
Co.  V.  Schuyler,  34  N.  Y.  60,  citing  the  principal  case;  contra:  Seizer  v.  Mal^ 
82  Barb.  78;  S.  C,  11  Abb.  Pr.  131;  Cazeaux  v.  MaU,  25  Barb.  592,  per  Pea- 
body,  J.,  dissenting,  distinguishing  the  principal  case.    The  injured  pariy  ia 


464  Chafkak  v.  Whiib.  [New  Tork, 

^och  a  case  **ia  mi  ■inillii£  lednn  upon  tha  oontraet,  Imt  purely  for  the 
tortious  act|  In  the  oommiseioB  of  ▼hicli  the  ccmtaraet  is  an  accidental  inci- 
dent:" New  Turk  eie,  i?.  R.  Co,  ▼.  Behnykr^  mpra.  So  thoee  fbnning  a  oor^ 
poration  making  public  false  and  frandnlent  representations  as  to  the  capital 
stock,  resoorces,  etc.,  of  the  corporation,  for  the  parpoee  of  marketing  its 
shares,  are  liable  to  one  pnrchaaing  shares  in  the  mariiet  which  tarn  ont 
Talneless:  Crtmr.  Saclxtt,  2  Boew.  648,  also  citing  7!ftom<u  t.  WincheMer.  Of 
eonrse  where  a  remedy  is  songht  on  a  contract,  only  parties  to  the  contract, 
or  those  in  privity  with  them,  csn  sne:  Mureh  v.  Ccneord  JL  £,  Corp,^  29  K. 
H.  35;  MeChukey  y.  CromweU,  11  K.  Y.  007,  citing  the  principal  case. 

LiABiUTT  OF  Mastbb  ob  Pkivcipal  FOB  Nboligbhcb  or  misoondnct  of 
his  servant  or  agent:  See  Blaie  y.  Ferris,  55  Am.  ]>ec.  904,  and  note.  The 
principal  esse  is  sited  on  this  point  in  People  y.  New  York  Hotpiitd^  8  Abb. 
K.  a  270. 

HcflSAiiD  Ain>  WiTB  MUST  JoiN  IH  AonoN  fOB  WiFB^i  Imjubt,  even 
though  the  hnsband  has  deserted  the  wife:  Ballard  y.  AmmB,  54  Am.  Deo. 
eSMX 
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:6  XaW  TOBS  (9  Bbldks).  411] 

UNAOOXpni)  Ghbck  ob  Dravt  ov  Bavk  is  No  AssionnDiT  of  Dbhmdt 
therein  to  the  drawer's  credit,  gives  no  lien  thereon,  and  creates  no  lia- 
bility from  the  bank  to  the  holder. 

Afpeai.  from  a  judgment  on  a  controYersy  submitted  without 
action.  The  Bank  of  Geneya  gave  an  ordinaiy  check  or  draft 
on  the  Canal  Bank,  drawn  against  a  sufficient  deposit  there. 
The  purchaser  sent  the  instrument  by  mail  to  the  Canal  Bank 
to  pay  his  note  then  maturing  and  payable  at  that  bank.  After 
the  Canal  Bank  received  the  check  or  draft,  with  the  direction 
to  apply  it  to  the  note  when  it  should  be  presented,  but  before 
the  note  fell  due  or  was  presented  the  Canal  Bank  failed,  hold- 
ing at  the  time  an  ample  deposit  of  funds  of  the  Bank  of  Geneva. 
The  holder  of  the  check  claimed  that  the  receiver  should  pay 
the  check  in  full  out  of  the  deposit;  and  on  his  refusal  to  do  so 
the  question  was  submitted.  The  supreme  court  held,  in  an 
opinion  not  reported,  that  the  check  operated  as  an  equitable 
assignment  of  the  deposit  (to  the  extent  of  the  sum  it  called  for)» 
and  that  the  receipt  by  the  Canal  Bank  of  the  check,  with  in- 
struction to  apply  it  to  the  note,  constituted  it  a  special  deposit 
in  his  favor,  so  that  the  bank  thereafter  held  the  sum  as  bailee 
only.  The  plaintiff  thereupon  had  judgment,  from  which  the 
defendant  appealed. 

Pruyn  A  Be^ffwids,  for  the  appellant,  the  receiTer. 
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Quinriy  Norih,  and  Brawn^  and  baac  Edwards^  of  ooimael,  foi 
the  raepondenty  the  check  holder. 

By  Court,  Oabdineb,  J.  The  question  upon  the  facts  stated 
is,  whether  the  draft  under  these  oiroumstances  operated  as  an 
assignment  of  the  deposit  of  the  Geneva  Bank,  to  the  amount 
of  the  draft,  either  at  law  or  in  equity.  The  question  has  been 
decided  by  this  court,  in  CawperihtDaUe  v.  Sheffield^  3  N.  T.  248; 
Harris  y.  Clark,  Id.  03  [61  Am.  Dec.  362];  and  in  Winter  y.' 
Drury,  6  Id.  626,  decided  at  the  last  December  term.  The  in- 
strument in  question  was  an  ordinary  bill  of  exchange.  It  did 
not  purport  to  be  drawn  on  a  particular  fund,  eyen  if  one  ex- 
isted. But  there  is  nothing  to  show  that  any  part  of  the  de- 
posit of  the  Oeneya  Bank  was  held  by  the  drawees  at  the  time 
when  the  draft  was  receiyed  oir  transmitted,  or  when  the  note, 
for  the  payment  of  which  the  proceeds  were  to  be  appropriated, 
matured,  and  was  presented  at  the  banking-house  of  the  de- 
positary. 

The  Canal  Bank  paid  interest  upon  and  had  the  right  to  use 
the  deposit,  by  arrangement,  in  their  own  business.  They  prob- 
ably ayailed  themselyes  of  all  the  adyantages  secured  by  the 
agreement.  The  depositing  bank  was  therefore  a  mere  creditor 
at  laige  of  the  insolyent  corporation,  and  I  do  not  see  how  their 
unaccepted  bill  of  exchange  placed  the  plaintiff  in  any  better 
situation.  The  cashier  was  his  agent  for  the  purpose  of  pay- 
ing the  note,  and,  as  it  seems  to  me,  for  procuring  an  acceptance 
of  the  bill.  As  this  was  not  done,  there  can  be  no  pretense  that 
he  acquired  any  right  superior  to  that  of  his  yendor,  eyen  if  an 
acceptance  would  haye  ayailed  him. 

It  is  said  that  the  instrument  is  a  check.  But  a  check  is  a 
bill  of  exchange,  payable  on  demand:  Barker  y.  Anderson,  21 
Wend.  373,  and  cases  cited;  Ihinklin  y.  Vanderpool,  1  Hall,  80. 
The  drawee  owes  no  duty  to  the  holder,  until  the  check  is  pre- 
sented and  accepted.  Baron  Parke  remarked  in  a  case  decided 
in  February  last  that  the  holder  **  could  not  sue  the  drawee  un- 
less he  had  accepted  the  check,  a  practice  not  usual: "  Bellamy 
y.  Majoribanks,  8  Eng.  L.  k  Eq.  623.  And  in  Barber  y.  Ander-  ^ 
$on,  eupra,  it  was  decided  that  no  action  could  be  maintained 
against  the  drawer  until  after  presentment  and  refusal  of  pay- 
ment by  the  drawee  and  notice  to  the  former.  Money  deposited 
generaUy  with  a  banker  becomes  the  property  of  the  depositary. 
The  right  of  the  depositor  is  a  chose  in  action.  It  is  immaterial 
whether  the  implied  engagement  upon  the  part  of  the  banker  is 
to  pay  the  sum  in  gross  or  in  parcels  as  it  shall  be  required  by 
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the  depositor.  In  either  case  the  draft  or  check  of  the  latler 
would  not  of  itself  transfer  the  debt,  or  a  lien  upon  it,  to  a  third 
person,  without  the  assent  of  the  depositary:  Dykera  y.  The 
Leather  Manufacturer^  Bank,  11  Paige,  616.  As  Judge  Cowen 
remarked  in  Uarker  v.  Anderson,  there  are  dicta  of  learned 
judges,  taking  a  distinction  between  checks  and  bills  of  ex- 
change, but  the  whole  current  of  authority  is  the  other  way. 
The  supreme  court,  I  think,  erred  in  determining  that  the 
pbuntiff  was  entitled  to  a  preference,  in  the  payment  of  his  debt, 
over  the  other  creditors  of  the  bank,  and  the  judgment  should 
be  reversed. 

Edkonds,  J.,  delivered  a  dissenting  opinion. 

Holder  of  Unaocbptzd  Check  ob  Draft  can  hot  Sub  Dbawbb  thbbbof: 
National  Bank  v.  Second  XaUonal  Jkaik,  69  Ind.  481;  Carr  ▼.  NaUmitd 
Security  Lanl,  107  Mav.  49;  Sideftr.  Phamx  Bank,  11  Hon,  485;  S.  C.  in 
oonrt  of  appeals,  83  N.  T.  825;  Ketehnm  r.  Stevens,  6  Daer,  483;  Bank  qf 
BepubUc  Y.  MiUard,  10  Wall.  157.  So  oven  though  the  drawee  has  pnmuaed 
the  drawer  to  pay  all  his  ohecka:  Catr  t.  National  Seaarity  Bank,  107  Maaa. 
49.  The  holder  of  a  check  suing  the  drawee  thereon  most  allege  and  prove 
acceptance:  NcUional  Bank  ▼.  Second  National  Bank,  69  Ind.  481.  Parol 
promise  to  pay  is  not  enough  when  the  statote  requires  a  written  accept- 
ance: Bisley  v.  Phoenix  Bank,  83  K.  T.  325— all  citing  the  principal  case. 

Unaoobftbd  Ohxok  18  No  Equitablb  Assiokmbst  of  Deposit  standing 
to  the  drawer's  credit,  nor  does  it  confer  any  lien:  Barri*  y.  Clark,  52  Am. 
Dec.  352;  Bomithal  ▼.  Mastm,  17  Blatchf.  322;  BuUerworih  y.  Peck,  5  Bosw. 
343;  KeUkum  ▼.  Stevens,  6  Dner,  483;  Parker  ▼.  Baxter,  19  Hun,  415; 
Ketdvum  v.  Bank  qf  Commerce,  19  K.  T.  513,  per  S.  B.  Strong,  J.,  dis- 
senting; Duncan  v.  Berlin,  60  K.  T.  153;  Curry  ▼.  Powers,  70  Id.  216,  all 
siting  the  principal  case.  But  it  is  otherwise  where  a  draft  is  drawn  on  a 
particolar  fund:  SckutOeuwrth  v.  Bruce,  7  Bobt.  163;  Field  r.  Mayor  etc 
qf  New  Tbrk,  ante,  p.  435,  and  note. 

Cheokb  how  Fab  Beoabdbd  as  Bills  of  Ezohanob:  See  Cruger  v. 
Armstrong,  2  Am.  Dec.  126;  Humphries  ▼.  Armstrong,  13  Id.  268;  Smith  v. 
Jones,  32  Id.  527;  Walker  v.  Qdsse,  33  Id.  60;  Barbour  ▼.  Bay<m,  52  Id.  593, 
and  note.  That  a  check  is  a  bill  of  exchange  is  a  point  to  which  the  prin- 
npal  case  is  cited  in  Ridey  v.  Phoenix  Bank,  11  Hun,  485.  An  order  pay- 
able out  of  a  particular  fund  is  not  a  bill  of  exchange:  Van  Vacter  ▼.  Fladt, 
40  Am.  Dea  100. 

Qenxbal  Deposit  is  Pbopebtt  of  Bank  in  which  it  is  deposited,  and 
the  relation  between  the  depositor  and  the  bank  is  that  of  creditor  and 
debtor,  and  not  that  of  bailor  and  bailee,  so  that  the  depositor  has  merely  a 
chose  in  action  with  respect  to  the  deposit:  In  re  Franklin  Bank,  19  Am. 
Dec  143,  and  note  discussing  this  subject;  Lund  v.  Seamsn^s  Bank,  37  BsLrh, 
13*^;  S.  C,  23  How.  Pr.  259;  UnUed  States  Trust  Co.  v.  Wilef/y  41  Barb,  478; 
Butter\oorth  v.  Peck,  5  Bosw.  343;  Lewis  y.  Park  Bank,  2  Daly,  90;  Ketchumv, 
Stevens,  6  Duer,483;  Willetts  v.  Finlay,  11  How.  Pr.  474;  EgerUmY,  Fulton 
National  Bank,  43  Id.  217;  Curtis  v.  Leavitt,  15  N.  Y.  52,  per  Comstock,  J. ;  Id. 
217, iwr  Paige,  J.:  People  y.  Contracting  Btntrd.  27  K.  Y.  884,  par  Seldan,  J.. 
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diMentiiig;  ^tna  National  Bank  y.  Iburth National  Bank,  46  N.  Y.  86;  Law^ 
rtnce  v .  Bank  qfRtpuhUc^  3  Robt.  147;  all  citing  the  principal  cue.  So  wliert 
money  i>  deposited  geneimlly  with  a  finn,  it  is  a  mere  debt,  and  the  depositor 
has  no  preferenoe  in  osse  of  the  firm's  insolvency:  ButUr  y,  8pragn€t  66  N.  Y. 


Mead  v.  Yobk. 

[6  Nbw  Toss  (9  8nj>n),  U9.] 
PaTKEKT    07  MOBTQAGB    EXTDIOUIBHES   It,   A8  AOAIHST   ThiBD   PSBflOHB 

who,  oTon  afterwards,  aoqnire  liens  npon  the  properly,  notwithstanding 
any  agreement  between  the  parties,  designed  to  keep  it  alive  to  ssoiirs 
fatttie  advances. 

Appeal  from  a  judgment  canceling  a  mortgage.  The  mort- 
gage in  question  was  given  by  one  Smith  to  Snow,  who  after- 
wards assigned  it  to  York,  the  defendant.  The  original  debt 
was,  in  course  of  time,  paid;  but  by  a  parol  agreement  between 
Smith  and  York  that  the  mortgage  should  stand  as  security, 
York  made  further  loans,  from  time  to  time,  to  Smith.  At 
length  another  creditor  of  Smith  obtained  judgment  against  him, 
the  premises  described  in  the  old  mortgage  were  sold  on  execu- 
tion, and  the  purchaser  now  sought  to  have  the  mortgage  ad- 
judged a  nullity  as  against  his  title.  The  judge  who  first  heard 
the  cause  held,  in  an  opinion  not  reported,  that  as  the  proof 
showed  an  agreement  by  the  parties  to  the  mortgage,  made  be- 
fore any  right  by  docketing  judgment  had  intervened,  to  rein- 
state the  mortgage  as  a  security  for  further  loans,  the  mortgage 
ought  to  be  sustained,  in  equity,  on  the  doctrine  of  supporting 
a  mortgage  for  future  advances  on  parol  evidence  of  the  intent. 
The  full  bench  reversed  this  decision;  holding  that  when  the 
object  for  which  a  mortgage  is  given  has  once  been  accomplished, 
the  lien  can  not,  by  a  parol  agreement  between  the  parties  and 
as  against  third  persons,  be  kept  alive  for  new  purposes:  and 
they  decreed  a  cancellation.     The  defendant  appealed. 

AbUd  Cooky  for  the  appellant,  the  holder  of  the  mortgage. 

NicJiolas  Hilly  jun.y  for  the  respondent,  the  purchaser  under 
the  judgment. 

By  Court,  Shanelaud,  J.  The  bond  and  mortgage  which  forms 
the  subject-matter  of  this  litigation  was  executed  by  Smith  and 
wife,  to  secure  to  Snow  the  payment  of  a  thousand  dollars,  due 
and  owing  to  the  mortgagee.  The  object  of  the  parties  was  to 
secure  the  payment  of  that  ispecifio  debt.    Future  advances,  oz 
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indorsementSy  or  liabilities,  to  be  made  or  inctiRed  by  the  mort> 
gagee,  or  any  other  person,  for  the  mortgagor,  were  not  within 
the  contemplation  of  the  parties  at  that  time.  The  pleadings 
and  proofs  all  concur  in  this  point.  In  March,  1837,  Snow  as- 
signed the  bond  and  mortgage  to  the  defendant,  York,  with  the 
assent  and  at  the  request  of  Smith,  the  mortgagor;  and  it  is  in 
relation  to  the  true  consideration  and  agreement  in  respect  to 
this  assignment  that  the  parties  differ.  The  plaintiff  contends, 
that  the  mortgage  was  assigned  to  secure  York  against  his  liabil* 
ity  for  indorsing  the  Wait  note,  the  proceeds  of  which  were 
paid  to  Snow,  and  for  no  other  purpose.  The  defendant  con- 
tends that  said  assignment  was  made  to  secure  not  only  his 
liability  on  that  note,  but  also  any  other  liability  he  might 
assume  for  Smith,  of  the  like  character.  I  do  not  deem  it  im- 
portant to  inquire  how  the  question  of  fact  should  be  decided 
in  respect  to  this  agreement,  subsequent  to  the  execution  of  the 
mortgage.  Whether  the  assignment  was  made  to  secure  the 
defendant  against  the  payment  of  the  note  to  Wait  only,  or  to 
secure  him  for  other  and  future  liabilities  by  him  incuired  for 
Smith  in  addition  thereto,  can  not,  in  my  opinion,  vaiy  the 
judgment  we  should  pronounce  in  this  cause.  The  rule  seems 
to  be  well  settled,  that  a  mortgage  of  real  estate,  to  secure 
future  advances  to  the  mortgagor,  or  to  indemnify  against  future 
liabilities  to  be  incurred  for  him,  is  valid,  not  only  as  against 
the  mortgagor,  but  also  against  all  other  persons,  whose  rights 
accrue  subsequent  in  time  to  the  making  of  the  advancement, 
or  the  assumption  of  the  liability  by  the  mortgagee,  and  per* 
haps  in  some  cases  from  the  date  of  the  mortgage:  Bank  of 
Uica  V.  Finch,  8  Barb.  Ch.  302;  Shirras  v.  Caig,  7  Cranch,  34; 
Hendricks  v.  Bobinson,  2  Johns.  Ch.  283;  James  v.  Afarey,  2  Cow. 
246  [14  Am.  Dec.  4761;  Craig  v.  Tappin,  2  Sandf.  Ch.  78,  and 
cases  there  cited.  It  seems  to  be  equally  well  settled  that  the 
\rue  object  of  the  parties  in  respect  to  the  debta  or  liabilities 
l^hich  the  mortgage  is  intended  to  secure  may  be  demonstrated 
by  parol  evidence,  if  it  is  not  expressed  in  the  mortgage  itself. 
But  I  am  unable  to  find  it  anywhere  affirmed  as  law,  that  where 
the  original  object  for  which  the  mortgage  was  given  has  been 
fully  accomplished  and  satisfied,  that  it  can  be  revived  or  kept 
on  foot  by  a  parol  agreement  subsequent  to  its  creation,  for 
other  objects  than  those  agreed  upon  at  the  tijue  of  its  execu- 
tion. It  would  be  contrary  to  the  first  principles  applicable  to 
the  law  of  mortgages  so  to  hold.  The  debt  is  the  principal 
thing,  and  the-  mortgage  a  mere  incident.     The  lirst  is  the  sub* 
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etance,  ihe  latter  its  shadow.  "Wlien  the  first  is  destroyed  by 
payment,  the  latter  Tanishes.  It  can  not  become  the  incident 
to  another  principal,  nor  the  shadow  of  another  sabstanee. 

In  the  case  Ex  parte  Hooper,  1  Merir.  7,  it  was  decided  bj 
Lord  Eldon,  that  the  holder  of  a  mortgage  for  four  hundred 
pounds  could  not,  in  pursuance  of  a  parol  agreement  made  long 
afterwards  that  it  should  stand  as  security  for  a  further  balance 
of  fotir  hundred  pounds  on  account,  tack  the  last  sum  to  the 
first,  and  hold  the  mortgage  as  a  lien  for  eight  himdrad  pounds 
as  against  other  creditors.  In  James  v.  Morey,  2  Oow.  9^  [14 
Am.  Dec.  476],  it  was  held  that  the  mortgagee  can  not  hold  the 
mortgage  as  security  for  any  claim  which  he  has  against  the 
mortgagor,  beyond  the  sum  specifically  secured  by  the  mort* 
gage,  when  objections  are  interposed  by  bona  fide  judgment 
creditors.  In  the  last-mentioned  case  it  did  not  appear  that 
there  was  a  contemporaneous  or  subsequent  agreement  that  the 
mortgage  should  stand  as  security  for  other  demands,  and  in 
that  respect  difiers  from  the  case  in  hand.  As  between  the 
mortgagor  and  mortgagee,  it  is  possible  the  courts  would  allow 
the  parties  to  keep  the  mortgage  alive,  by  virtue  of  a  subsequent 
agreement,  as  security  for  other  objects  than  those  contemplated 
at  the  time  of  its  creation;  but  not  when  the  rights  of  third 
persons  come  in  collision  with  such  arrangement.  My  impres- 
sion is,  it  could  not  be  done  in  any  case.  If  the  agreement  of 
the  parties  could  in  any  case  be  allowed  to  revive  a  paid  mort* 
gage  and  impart  to  it  vitality,  as  security  for  an  object  not  in 
the  contemplation  of  the  parties  originally,  the  circumstances  of 
this  case  give  it  strong  claim  to  our  regard.  For  I  have  no 
doubt  that  Mr.  York  became  security  for  Smith,  on  the  several 
notes  mentioned  in  his  answer,  on  the  implied,  if  not  express, 
agreement  with  Smith  that  the  mortgage  should  stand  as  his 
indemnity  against  loss  on  those  indorsements.  Those  indorse- 
ments were  made  prior  to  the  rendition  of  the  judgment  in  favor 
of  the  bank,  under  which  the  plaintiff  claims,  although  Mr.  York 
paid  the  money,  or  most  of  it,  after  the  date  of  that  judgment. 
But  understanding  the  rule  of  law  on  this  subject  as  above  ex- 
pressed, I  must  advise  a  reversal  of  the  decree  entered  in  this 
cause,  and  that  a  decree  be  entered  in  accordance  with  the  prayer 
of  the  bill,  with  costs.  And  this  being  the  opinion  of  a  majority 
of  the  court,  it  is  ordered  accordingly. 

The  defendant  appealed  to  this  court.  The  cause  was  sub< 
mitted  here  on  printed  points. 
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By  Court,  Qbidlei,  J.  The  principle  of  this  case  is  entirely  cov- 
ered by  the  doctrine  established  in  DruscoU  v.  King^  G  N.  T.  147, 
decided  in  this  court  at  the  present  term.  It  appears  that  the 
original  mortgage  was  long  since  paid  up  and  extinguished,  and 
though  it  is  probable  that  the  defendant  relied  on  the  assignment 
of  the  mortgage  to  him  as  security  for  such  indorsements  as  he 
should  make  for  the  mortgagor,  I  do  not  find  evidence  of  any 
explicit  agreement  between  him  and  the  mortgagor.  Smith,  that 
after  it  was  satisfied  it  should  be  revived  and  stand  as  security 
for  such  indorsements.  And  if  there  was  evidence  of  such  an 
agreement,  it  would  not  have  the  effect  to  revive  the  mortgage 
under  the*  decision  in  IhisooU  v.  King.  The  judgment  must 
therefore  be  affirmed. 

Judgment  affirmed. 

Patmknt  ok  Relkasx  or  Mortoaob  Dbbt  before  or  after  forfeiture,  effect 
of,  on  the  mortgage  lien  and  the  titles  of  the  respective  partios:  See  Vom  ▼. 
handy,  11  Am.  Dec.  101;  Jackson  v.  Stackhouae^  13  Id.  M4;  Brechenridge  v. 
Ormsby,  19  Id.  71;  Perkins'  Lessee  v.  DibbU,  36  Id.  97;  SmUh  v.  VineetU,  38 
Id.  52;  SmUh  v.  Durdi,  41  Id.  732;  Wol/e  v.  Doe,  51  Id.  147,  and  cases  re- 
ferred to  in  the  notes  to  those  decisions.  That  a  sum  of  money  paid  by  a 
mortgagor  to  the  mortgagee,  if  intended  and  so  declared  at  the  time  to  be 
applied  on  the  mortgage,  and  received  as  a  partial  or  total  satisfaction,  it  has 
that  effect,  and  no  subsequent  change  of  intent  by  the  mortgagor  can  retroact 
or  renew  the  security  without  the  consent  of  the  parties  interested,  and  with- 
out prejudice  to  third  persons,  is  held,  citing  the  principal  case,  in  Champ* 
ney  ▼.  Coope,  34  Barb.  543.  A  mortgage  once  paid  can  not  be  revived  by 
parol  agreement  to  the  prejudice  of  other  creditors:  Window  ▼.  Clark,  2  Lans. 
880.  A  tender  after  the  law-day,  of  the  amount  due,  discharges  the  lien  of 
a  mortgage:  Kellogg  v.  Ames,  41  Barb.  224,  both  citing  Mead  v.  YorL  The 
case  is  explained  and  dLstinguished,  per  Hoffinan,  J. ,  dissenting,  in  Thomp- 
son V.  Van  Vechten,  6  Boew.  406,  407,  who  holds  it  not  to  b*  applicable  to  the 
case  then  before  the  court. 
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[6  Nkw  Tobx  <2  Skldxm),  M7.] 

CoNDinoir  cr  Obaivt  in  Feb  that  Grantee  shau.  not  Aubn  is  void, 

because  it  is  repugnant  to  the  estate. 
CoKDmoNS  IN  RssTBAiNT  OF  AuENATiON  IN  LEASES  foF  lives  OF  years  are 

lawful. 
Conditions  in  Pabtial  Restraint  or  Alienation,  as  that  the  grantee 

shall  not  alien  or  assign  to  a  particnlar  person  or  for  a  particular  time, 

have  been  held  good,  but  some  of  the  cases  so  holding  are  of  doubtful 

authority. 
Condition  in  Deed  that  Grantee  Alienating  shall  Pat  Part  of  Price 

received  to  the  grantor  is  void,  because  it  is  a  restraint  on  aliiinatimi. 
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LiASE  OF  Land  in  Fbb  Rbskeviko  Rknt  Crkatks  Fbx-simpls  EavATiy  ot 
what  waa  anciently  termed  a  fee-farm  estate. 

RiSTRAiNTS  ON  ALIENATION  IN  Lkases  IN  Fee  reserring  rent  are  just  as 
invalid  as  similar  oonditioDs  in  ordinary  grants  in  fee,  as  where  such  a 
lease  contains  a  condition  for  payment  by  the  lessee  of  a  quarter  of  the 
sale  money  to  the  lessor,  his  heirs,  etc,  in  case  of  alienation  with  aright 
of  re-entry  for  non-payment. 

RiSTBAIXTS    ON    ALIENATION    OF  LaND    HeLO    IN    FSB    WERE    FbITDAL    lO 

their  origin  and  depended  on  the  right  of  escheat,  possibility  of  reversion 
existing  in  the  grantor  in  fee. 

Statute  Qiha  Emftores  Abolished  Restraints  on  Auenation  of  fee 
simple  estates  in  England,  because  it  took  away  the  possibility  of  rever- 
sion from  the  grantor. 

8TATC7TB  Quia  Emptores  was  Never  in  Force  in  New  York,  it  seems, 
and  restraints  on  alienation  in  grants  in  fee  were  therefore  valid,  ontO 
abolished  by  state  statutes. 

New  Tore  Statutes  of  1779  and  1787  Abolished  Restraints  on  Alien- 
ation in  grants  or  leases  in  fee  whether  snch  leases  or  grants  were  ex- 
ecuted before  or  after  the  statutes  were  passed,  by  taking  away  the 
grantors'  or  lessors'  possibility  of  reversion. 

Rent  Reserved  with  Right  of  Entry  for  NoN-PATME2fT  is  not  Rever- 
sion or  possibility  of  reversion  so  as  to  validate  a  restraint  on  alienation, 
the  right  of  entry  being  a  mere  chose  in  actioQ,  and  no  estate  in  the  land. 

Ejeotkbnt  brought  in  the  supreme  court.  Judgment  for  the 
defendant,  from  which  the  plaintiff  appealed.  The  opinion 
states  the  case. 

c7.  SiUherland,  for  the  appellant. 

H.  Hogeboom^  for  the  respondent. 

£7  Court,  BuooLEs,  C.  J.  This  was  an  action  of  ejectment 
brought  to  recover  land  on  the  ground  of  a  breach  of  the  con* 
dition  to  pay  quarter  sale  moneys. 

The  conveyance  out  of  which  the  controversy  arises  is  a  lease 
in  fee  from  James  Van  Bensselaer,  of  Albany,  to  William  P. 
Snyder,  of  Claverack,  dated  November  23, 1785.  The  plaintiff, 
De  Peyster,  is  the  assignee  of  the  lessor,  and  the  defendant  is 
the  assignee  of  the  lessee.  The  rent  reserved  in  the  lease  was 
forty-eight  bushels  of  wheat.  The  lessor,  for  himself,  his  heirs, 
and  assigns,  also  saved  and  reserved  the  one  equal  fourth  part 
of  all  the  moneys  owing,  or  that  might  ^se  by  or  from  the 
selling,  renting,  setting  over,  assigning,  or  any  how  disposing 
of  the  premises  leased,  or  any  part  or  parcel  thereof,  by  the 
said  lessee,  his  heirs,  executors,  administrators,  and  assigns, 
and  when,  and  as  often,  and  every  time  the  same  shall  be  sold, 
rented,  set  over,  assigned,  or  otherwise  disposed  of.  The  lessee 
covenanted  for  himself,  his  heirs,  executors,  administrators,  and 
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aasigna,  that  whenever  he  or  they  should  be  inclined  to  sell  the 
premises,  or  any  part  thereof,  he  or  they  should  make  the  first 
offer  to  the  plaintiff  in  writing.  If  the  lessor  should  not  take 
it  at  the  price  required,  after  deducting  one  fourth  thereof ,  and 
all  arrears  of  rent,  the  lessor  covenanted  to  grant  or  permit  the 
lessee,  or  his  representatives,  to  sell  or  assign  the  premises;  pro- 
vided, however,  that  such  sale  or  assignment  should  be  void» 
and  the  premises  should  revert  to  the  lessor,  his  heirs,  etc.,  un- 
less the  seller  or  the  purchaser  should  pay  to  the  lessor,  his 
heirs»  etc.,  one  fourth  part  of  the  purchase  money  it  should  be 
offered  for.  The  lease  was  declared  therein  to  be  given  upon 
the  express  condition  that  if  the  rent  should  be  in  arrear  for 
forty  days,  or  if  the  lessee,  his  heirs  or  assigns,  etc.,  should 
not  perform,  and  keep  all  the  other  covenants  and  conditiona 
on  his  or  their  part  to  be  kept  and  performed,  then  that  the 
lessor,  his  heirs,  etc.,  might  re-enter  upon  the  premises  and  v^ 
possess  and  enjoy  the  same  as  his  former  estate. 

The  plaintiff  proved  on  the  trial,  or  gave  evidence  tending  to 
show,  that  a  portion  of  the  premises  contained  in  the  lease  had 
been  sold  or  assigned  to  the  defendant  without  paying  to  the 
assignee  of  the  lessor  a  quarter  of  the  sale  money,  according  to 
the  covenant  of  the  lessee. 

The  defendant  insisted  that  the  condition  to  pay  the  quarter 
sales,  as  they  are  commonly  called,  was  repugnant  to  the  estate 
in  fee  granted  by  the  lease,  and  was  therefore  void.  The  judge 
at  the  circuit  decided  the  condition  to  be  void,  and  nonsuited 
the  plaintiff.  The  plaintiff  excepted  to  the  decision.  The 
supreme  court,  at  the  general  term,  affirmed  the  decision  at  the 
circuit,  and  rendered  judgment  for  the  defendant. 

The  plaintiff  appeals  to  this  court,  and  the  sole  question  pre- 
sented on  the  argument  is,  whether  the  condition  in  the  lease  to 
pay  the  quarter  sales  is  valid  or  void. 

Until  the  adoption  of  the  constitution  of  1846,  conditions  of 
this  nature  in  leases  for  years,  for  lives,  and  in  fee  have  not 
been  unusual.  These  conditions  in  leases  for  years  and  for 
lives  have  been  repeatedly  upheld  in  this  state  as  valid,  although 
in  restraint  of  alienation.  But  their  validity  in  grants  or  leases 
in  fee  has  been  drawn  in  question  in  the  supreme  court  only  in 
one  case,  that  of  Jackson  v.  SchtUz,  18  Johns.  174  [9  Am.  Dec. 
195].  That  was  an  action  of  ejectment  to  recover  for  .condition 
broken.  There  were  two  conditions  in  the  lease:  one,  that  the 
lessor  should  have  the  right  of  pre-emption  in  case  of  a  sale  by 
the  lessee;  and  the  other,  that  one  tenth  of  the  sale  monqr 
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should  be  paid  to  the  lessor.  Both  coDditionH  had  been 
broken.  There  was  a  yerdict  for  the  plaintiff.  Mr.  Jus...(!e 
Piatt,  who  delivered  the  opinion,  held  that  the  condition  to  pay 
the  tenth  of  the  sale  money  was  valid,  and  that  the  plaintifT,  for 
that  reason,  was  entitled  to  judgment.  Chief  Justice  Spencer 
was  of  opinion  that  the  plaintiff  was  entitled  to  judgment  oo 
the  ground  that  the  condition  giving  the  lessor  a  right  of  pre* 
«mption  was  lawful  and  had  been  broken.  On  the  other  poimt 
he  e^nressed  no  opinion.  That  the  plaintiff  in  that  case  was 
•entitled  to  recover  on  the  breach  of  the  condition  in  relation  to 
pre-emption  was  not  questioned,  and  it  seems  to  be  entirely 
•dear.  The  case  states  distinctly  that  the  lessee  assigned  the 
lease  without  license  from  the  lessors,  and  without  offering  the 
xefosal  to  them.  The  decision  of  the  other  point  in  relation  to 
the  tenth  of  the  sale  money  was  imneoessary,  and  it  may  well 
be  that  it  passed  with  little  or  no  examination  by  any  member 
of  the  oourt  excepting  Mr.  Justice  Piatt.  It  would,  therefore, 
be  doing  great  wrong  to  other  parties  interested  at  that  time  or 
since,  in  the  same  question,  to  regard  it  as  settled  by  the  judg- 
ment in  that  case.  That  judgment  never  was  reviewed  in  the 
4X>urt  for  the  correction  of  errors.  The  defendant  had  uo  in- 
ducement to  go  there  with  it;  because  it  must  necessarily  have 
been  decided  against  him  in  that  court  on  the  point  noticed  by 
Chief  Justice  Spencer.  If,  therefore,  on  a  careful  examination 
of  the  decision  of  the  supreme  court  in  the  case  of  Jackaon  v. 
SchuiM,  supra,  on  the  point  now  in  controversy,  it  should  be 
found  to  be  erroneous,  it  ought  not  to  be  adhered  to  as  a  rule  of 
property;  and  especially  so  in  regard  to  the  lease  in  question, 
which  was  made  long  before  that  decision  was  pronounced. 

In  estates  for  lives  or  years,  conditions  in  restraint  of  aliena- 
tion are  lawful.  The  books  are  full  of  cases  in  which  they  have 
been  sanctioned  in  England:  Piatt  on  Covenants,  404.  In  this 
state,  conditions  in  leases  for  lives  and  years  to  pay  to  the  lessor 
a  portion  of  the  sale  moneys  have  been  repeatedly  recognized  as 
valid:  Jackson  v.  Corliss,  7  Johns.  531;  Jackson  v.  SUvemail,  15 
Id.  278;  Jackson  V.  Oroat,  7  Cow.  285;  Jackwn  v.  Kipp,  3  Wend. 
230;  Livingston  v.  Stickles,  7  Hill,  253.  The  foundation  of  the 
power  of  the  lessor  to  restrain  alienation  in  those  cases  rests 
exclusively  upon  his  ownership  of  the  reversion.  This  appears 
by  Brooke's  Abr.,  Condition,  57  a.  '*If  a  man  have  lands 
for  a  term  of  years  on  condition  that  he  shall  not  grant  over 
his  estate,  this  is  good  by  reason  of  a  reversion  remaining  in 
the  lessor.    The  contrary  of  a  feoffment  on  such  condition,  or 
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that  the  feoffee  shall  not  commit  waste,  for  no  right  or  interest 
remains  in  the  feoffor;  *'  and  according  to  the  Touchstone,  p. 
130,  Preston's  ed..  Law  Library,  toL  80,  ''if  a  gift  had  been 
made  to  an  abbot  and  his  successor,  on  condition  not  to  alien, 
this  had  been  a  good  condition  on  account  of  the  reversionary 
right  of  the  grantor,  since  he  will  be  entitled  to  the  land  by  way 
of  reverter  on  the  dissolution  of  the  corporation.  Even  on  a 
^ptmt  in  fee  to  a  corporation,  and  though  the  corporation  may, 
unless  restrained  by  condition,  alien  the  fee  simple,  yet  on  the 
dissolution  of  the  corporation,  while  OT?ner,  the  reverter  would 
be  to  the  grantor  or  his  heirs,  instead  of  there  being  an  escheat 
to  the  lord  of  the  seignory." 

These  references  are  sufficient  to  show  that  the  owner  of  the 
reversion,  or  possibility  of  reverter  only,  can  restrain  the  aliena- 
tion by  his  grantee  in  fee;  and  we  have  been  referred  to  no 
case,  and  can  find  none,  showing  that  any  other  interest  what- 
ever in  the  grantee  will  enable  him  to  impose  such  restraint. 
We  speak  of  the  law  as  it  stood  previous  to  the  constitation  of 
1846,  which  forbids  the  reservation  of  quarter  sales  and  the  like. 

But  it  is  a  well-established  principle  that  where  an  estate  in 
fee  simple  is  granted  a  condition  that  the  grantee  shall  not 
alien  the  land  is  void.  Littleton  says:  ''Also,  if  a  feoffinent  be 
made  on  this  condition  that  the  feoffee  shall  not  alien  the  land 
to  any,  this  condition  is  void;  because  when  a  man  is  enfeoffed 
of  lands  or  tenements,  he  hath  the  power  to  alien  them  to  any 
person  by  law.  For  if  such  a  condition  should  be  good,  then 
the  condition  should  oust  him  of  all  the  power  which  the  law 
gives  him  which  should  be  against  reason,  and  therefore  such  a 
condition  is  void:"  Sec.  360. 

Coke,  in  his  commentaiy  on  this  section,  adds:  "And  the 
like  law  is  of  a  devise  in  fee  upon  a  condition  that  the  devisee 
shall  not  alien,  the  condition  is  void;  and  so  it  is  of  a  grant, 
release,  confirmation,  or  any  other  conveyance  whereby  a  fee 
simple  doth  pass:"  Co.  Lit.  223  a.  The  language  of  Mr. 
Cruise  is:  "A  condition  annexed  to  the  creation  of  an  estate  in 
fee  simple,  that  the  tenant  shall  not  alien,  is  void  and  repugnant 
to  the  nature  of  the  estate  given;  for  a  power  of  alienation  is  an 
incident  inseparably  annexed  to  an  estate  in  fee  simple:"  Cru. 
tit.  13,  c.  1,  sec.  22.  The  right  of  alienation  passes  by  the 
grant  of  the  fee  as  perfectly  as  if  it  were  given  by  the 
express  terms  of  the  grant.  Without  such  right  the  estate 
granted  would  be  neither  a  fee  simple  nor  any  other  estate 
known  to  the  law.    Lands  granted  in  fee  on  condition  that  the 
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grantee  shall  not  enjoy  the  lands,  or  shall  not  take  the  profits 
of  the  lands;  or  on  condition  that  the  heir  of  the  grantee  shall 
not  inherit  the  lands;  or  on  condition  that  the  grantee  shall  not 
do  "waste;  or  on  condition  that  his  wife  shall  not  be  endowed — 
in  all  these  and  the  like  cases,  the  condition  is  void  as  repug- 
nant to  the  estate:  Shep.  Touch.  131.  ''A  condition  annexed 
to  an  estate  given  is  a  divided  clause  from  the  grant,  and 
therefore  can  not  frustrate  the  grant  precedent,  neither  in  any- 
thing expressed  nor  in  anything  implied  which  is  of  its  nature 
incident  and  inseparable  from  the' thing  granted:"  Slukeleyr. 
liutler.  Hob.  170. 

The  reason  why  such  a  condition  can  not  be  made  good  by 
agreement  or  consent  of  parties  is,  that  a  fee-simple  estate  and 
a  restraint  upon  its  alienation  can  not,  in  their  nature,  co-exist. 
The  ownership  of  the  fee  can  not  exist  in  one  person  while  the 
ownership  of  the  right  of  alienation  of  its  fruits  exists  in  a  dif- 
ferent person.  This  is  a  principle  older  than  the  common  law 
of  England.  Orotius,  b.  1,  c.  G,  sec.  1,  says:  ''.  Since  the  es- 
tablishment of  properly,  men  who  are  masters  of  their  own 
goods  have  by  the  law  of  nature  the  power  of  disposing  of  or 
of  transferring  all  or  any  part  of  their  effects  to  other  persons; 
for  this  is  the  very  nature  of  property;  I  mean  of  full  and  com- 
plete property ; "  and  therefore  Aristotle  says:  ''It  is  the  defi- 
nition of  property  to  have  in  one's  self  the  power  of  alienation." 

That  this  principle  was  at  an  early  day  ingrafted  upon  the 
common  law  and  applied  to  estates  in  fee,  we  have  the  authority 
A  Littleton,  as  above  cited,  and  of  Coke:  2  Inst.  65.  By  the 
common  law;  it  is  against  the  nature  and  purity  of  a  fee  simple 
*'  for  the  tenants  to  be  restrained  from  alienation."  But  the  rule 
of  common  law  on  this  point  is  not  founded  exclusively  on  prin- 
ciples of  natural  law.  It  rests  also  on  grounds  of  great  public 
utility  and  convenience,  in  facilitating  the  exchange  of  property, 
in  simplifying  its  ownership,  and  in  freeing  it  from  embarrass- 
ments, which  are  injurious,  not  only  to  its  possessor,  but  to  the 
public  at  large. 

But  it  is  said  that  the  condition  that  the  grantee  shall  pay 
one  fourth  of  the  sale  money  whenever  he  sells  the  land  is  not 
repugnant  to  the  estate,  because  it  is  not  an  absolute  and  entire 
restraint  and  prohibition;  and  that  the  grantee  may  make  a  valid 
conveyance  of  his  land  upon  paying  the  grantor  a  part  of  the 
price.  Let  us  examine  this  proposition  upon  reason  and  upon 
authority. 

If  the  continuance  of  the  estate  can  be  made  to  depend  o& 
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the  payment  of  a  tenth  or  a  sizth  or  a  fourth  part  of  the  value 
of  the  land  at  every  sale,  it  may  be  made  to  depend  on  the  pay- 
ment of  nine  tenths  or  the  whole  of  the  sale  money.  It  i^ 
impossible,  on  any  known  principle,  to  say  that  a  condition  to 
pay  a  quarter  of  the  sale  money  is  valid,  and  a  condition  to  pay 
the  half  or  any  greater  proportion  would  be  void.  If  we  affirm 
the  validiiy  of  a  condition  to  pay  a  quarter,  we  must  affinu  a 
condition  to  pay  any  greater  amount.  It  would  be  a  bold  asser- 
tion to  say  that  tiie  adoption  of  such  a  principle  would  not 
operate  as  a  fatal  restraint  upon  alienation.  That  which  can  not 
be  done  by  a  direct  prohibition  can  not  be  done  indirectly. 
The  enforcement  of  the  restraint  upon  alienation  by  requiring 
money  to  be  paid  for  the  privilege,  and  by  a  forfeiture  in  case 
of  non-payment,  separates  the  incident  of  free  alienation  from 
the  estate  in  fee  as  effectually  as  a  direct  prohibition.  The 
principle  of  natural  right,  the  rule  of  the  common  law,  and  the 
reasons  of  public  policy,  which  forbid  restraints  upon  the  dispo- 
sition of  one's  own  property,  are  as  effectually  overthrovm  by 
the  one  as  by  the  other. 

The  indefatigable  research  of  tbe  counsel  for  the  plaintiff  has 
not  furnished  us  with  a  single  case  or  a  single  authority  from 
the  elementary  writers  in  England  in  favor  of  the  validity  of 
such  a  condition  in  the  grant  of  a  fee-simple  estate,  or  in  the 
grant  of  a  fee-farm  lease. 

There  are  cases  where  conditions  not  to  sell  or  assign  to  a 
particular  person,  or  for  a  particular  time,  have  been  held  good, 
but  some  of  them  are  of  doubtful  authority;  and  they  all  differ 
from  the  case  in  controversy  in  this:  that  the  condition  does  not 
Appear  on  its  face  to  impair  the  value  of  the  lands  in  the  hands 
of  the  grantee,  and  they  take  away  from  him  no  part  of  the  fruits 
of  the  sale  when  made  in  conformity  with  the  grant. 

There  is,  however,  abundant  authority  to  show  that  conditions 
that  the  grantee  shall  not  alien  without  paying  a  sum  of  money 
therefor  are  unlawful  restraints  on  alienation,  and  therefore 
void.  In  Mr.  Preston's  edition  of  Sheppard's  Touchstone,  p. 
130,  it  is  laid  down  that  '*  if  the  condition  of  a  feofi&nent  or 
grant  be  that  the  feoffee  or  grantee  shall  not  alien  the  thing 
granted  to  any  person  whatever;  or  that  if  he  do  alien  to  any 
person,  he  shall  pay  a  fine  to  the  feoffor,  those  and  the  like  con- 
ditions are  void  in  the  case  of  a  common  person  as  repugnant  to 
the  estate;"  to  which  the  editor  adds,  byway  of  explanation 
of  the  text,  **  since  the  condition  takes  away  one  of  the  incidents 
of  ownership,  namely,  the  right  of  alienation  which  the  law  en- 
courages." 
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That  the  word  ''  fine  **  was  used  by  the  author  of  the  Touch- 
stone and  by  Lord  Coke  to  denote  a  sum  of  money  agreed  to 
be  paid  on  aJienation,  and  not  a  penalty  imposed  by  any  courts 
can  admit  of  no  doubt.  In  the  former  sense,  it  is  used  not  only 
in  the  older,  but  in  the  modem  books :  Lilly's  ConTeyancer,  624. 
Jacob,  in  his  law  dictionary,  says  the  premiums  given  on  re* 
newal  of  leases  are  termed  fines,  and  there  are  fines  for  alienation 
of  copyholds  paid  to  the  lord:  Vol.  3,  p.  72,  ed.  of  1811.  One 
of  the  definitions  of  the  same  word  given  by  Mr.  Buirill  is,  ''A 
sum  of  money  or  price  paid  for  obtaining  a  benefit,  favor,  or 
privilege,  as  tiie  andent  fines  for  obtaining  a  writ  and  for  aliena* 
tion." 

That  a  condition  requiring  a  devisee  to  pay  a  sum  of  money 
upon  aliening  the  estate  is  void,  was  expressly  decided  in  the 
case  of  King  v.  BurcheU,  by  Lord  Keeper  Henley,  Amb.  379. 
The  case  was  shorUy  this:  John  Blunt  devised  lands  in  fee  tail 
to  his  cousin,  John  Harris,  remainder  to  William  King  and  his 
heirs  forever;  with  a  proviso  '*  that  the  bequests  and  limitations 
of  all  the  premises  limited  to  his  cousin,  John  Harris,  and  his 
issue,  male  and  female,  is,  upon  this  special  consideration,  that 
if  John  Harris,  or  his  issue  or  any  of  them,  shall  alienate,  mort- 
gage, or  incumber,  or  commit  any  act  or  deed  whereby  to  alter, 
change,  charge,  or  defeat  the  bequests,  he  or  they  should  pay  or 
cause  to  be  paid,  and  he  did  thereby  charge  the  premises  with  two 
thousand  pounds  unto  such  person  or  persons,  his  or  their  heirs, 
who  should  or  ought  to  take  next  by  virtue  or  means  of  any  of 
the  bequests  or  limitations." 

In  favor  of  the  validity  of  the  condition,  it  was  argued  that  it 
was  not  the  case  of  a  restraint,  but  of  an  alternative;  that  is,  if 
you  bar  the  entail  you  shall  pay. 

On  the  other  side,  it  was  insisted  that  the  proviso  was  against 
law;  that  it  was  to  restrain  what  was  incident  to  an  estate  tail, 
and  therefore  void. 

Henley,  lord  keeper  (afterwards  Lord  Chancellor  Northing- 
ton),  took  time  to  consider,  and  on  the  twentieth  of  November, 
1769,  delivered  his  opinion  that  John  Harris  took  an  estate  tail, 
and  that  the  proviso  was  repugnant  to  the  estate.  This  must 
be  regarded  as  a  direct  adjudication  on  the  point  now  immedi- 
ately under  consideration;  because  if  the  condition  to  pay  a  sum 
of  money  upon  the  alienation  of  an  entailed  estate  be  repugnant 
to  the  estate,  for  the  reason  that  it  prevents  or  restrains  aliena- 
tion, it  must  be  so  a  fortiori  in  any  other  estate  of  inheritance* 

In  addition,  the  language  of  Nelson,  C.  J.,  in  Livingston  v. 
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BHcUea,  7  HOI,  257,  may  be  referred  to;  where  he  sajs  the  direct 
tendency  of  the  coTenxmt  to  pay  tenth  sales  was  to  reetndn 
alienation;  and  that  these  tenth  sales  are,  in  the  natore  of  the 
ancient  fines  upon  alienation,  incident  to  military  tennres,  and 
for  anght  he  could  see,  clog  the  transmission  of  property  from 
hand  to  hand  as  hearily  as  those  ancient  feudal  burdens  long 
ago  abolished. 

Upon  the  highest  legal  authority,  therefore,  it  may  be  afBrmed 
that  in  a  feensimple  ^frant  of  land,  a  condition  that  the  grantee 
shall  not  alien,  or  that  he  shall  pay  a  sum  of  money  to  the 
grantor  upon  alienation,  is  Toid,  on  the  ground  that  it  is  repug- 
nant to  the  estate  granted. 

The  lease  on  which  this  action  is  brought  created  an  estate 
of  inheritance  in  the  grantee,  his  heirs  and  assigns.  It  is  a  fee- 
simple  estate,  subject  only  to  the  payment  of  the  rents  reserved, 
and  to  the  performance  of  the  lawful  conditions  contained 
therein.  It  is  what  was  anciently  called  a  fee-farm  estate.  A 
fee-farm  rent  is  a  rent  charge  issuing  out  of  an  estate  in  fee.  A 
grant  of  lands  in  fee  reserving  rent  is  only  letting  lands  to  farm 
in  fee  simple  instead  of  the  usual  methods  for  life  or  years:  2 
Bla.  Com.  43;  Hargrave's  Notes,  143  b,  note  5.  A  fee-fiinu  rent 
is  a  perpetual  rent  reserved  on  a  conveyance  in  fee  simple:  8 
Cm.  284.  Fee  farms  are  lands  held  in  fee  to  render  for  them 
annually  the  true  value,  or  more  or  lesB,  and  is  called  a  fee  farm 
because  a  farm  rent  is  reserved  upon  a  grant  in  fee:  2  Inst.  44. 
It  is  expressly  said  in  the  statute  of  quia  emptores  that  it  extends 
only  to  lands  holden  in  fee  simple:  1  Evans'  Stat.  196.  Sir 
Eldward  Coke  declares  that  it  extends  to  lands  held  in  fee  farm: 
2  Inst.  502.  These  references  are  made  for  the  purpose  of 
Bbowiiig  that  the  estates  created  by  leases  like  the  present  are 
estates  of  inheritance;  that  they  are  classed  among  estates  in  fee 
simple;  that  no  reversionary  interest  remains  in  the  lessor;  and 
they  are,  therefore,  subject  to  the  operation  of  the  legal  principles 
which  forbid  restraints  upon  alienation,  in  all  cases  where  no 
feudal  relation  exists  between  the  grantor  and  grantee. 

Restraints  upon  alienation  of  lands  held  in  fee  simple  wen 
of  feudal  origin.  A  feoffment  in  fee  did  not  originally  pass  an 
estate  in  the  sense  in  which  we  now  understand  it.  The  pur- 
chaser took  only  an  usufructuary  interest,  without  the  power 
of  alienation  in  prejudice  of  the  heir  or  of  the  lord.  In  default 
of  heirs,  the  tenure  became  extinct  and  the  land  reverted  to  the 
lord.  The  heir  took  by  purchase  and  independent  of  the  an- 
testor,  who  could  not  alien,  nor  could  the  lord  aUen  the  seignoiy 
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without  the  consent  of  the  tenant.  This  restraint  on  alienation 
was  a  violent  and  unnatural  state  of  things,  contrary  to  the 
nature  and  value  of  property,  and  the  inherent  and  universal 
love  of  independence.  It  arose  partly  from  favor  to  the  heir, 
and  partly  from  favor  to  the  lord,  and  the  genius  of  the  feudal 
system  was  originally  so  strong  in  favor  of  restraint  upon  alien- 
ation, that  by  a  general  ordinance  mentioned  in  the  book  of 
Fiefs,  the  hand  of  him  who  wrote  a  deed  of  alienation  was  di- 
rected to  be  struck  off:  3  Kent's  Com.  606.  The  same  learned 
commentator  proceeds  to  give  an  outline  of  the  various  causes 
which  gradually  led  to  the  mitigation  of  these  severe  reetrio- 
tions  until  they  were  finally  removed  (except  as  to  the  king's 
tenants  in  capUe),  by  the  statute  of  quia  emptorea  terrarum. 

It  will  be  necessary  to  refer  briefly  to  the  English  feudal 
tenures  for  the  purpose  of  ascertaining  the  mode  and  process  by 
which  restraints  upon  alienation  in  fee  were  abolished  in  that 
country;  and  then  to  show  that  similar  changes  have  taken 
taken  place  at  a  latter  period  in  the  law  of  this  state. 

AU  the  land  in  the  kingdom  is  supposed,  says  Blackstone,  to 
be  holden  mediately  or  immediately  of  the  king,  who  is  styled 
the  lord  paramount,  or  above  all.  Such  tenants  as  held  under 
the  king  immediately,  when  they  granted  out  portions  of  their 
lands  to  inferior  persons,  became  also  lords  with  respect  to 
those  inferior  persons,  as  they  were  still  tenants  with  respect  to 
the  king,  and  thus  partaking  of  a  middle  nature  were  called 
mesne,  or  middle  lords.  So  that  if  the  king  granted  a  manor 
to  A.,  and  he  granted  a  portion  of  the  land  to  B.,  now  B.  was 
said  to  hold  of  A. ,  and  A.  of  the  king;  or  in  other  words,  B.  held 
his  lands  immediately  of  A.,  but  mediately  of  the  king.  The 
king,  therefore,  was  styled  lord  paramount;  A.  was  both  tenant 
and  lord,  or  was  a  mesne  lord,  and  B.  was  called  tenant  para- 
vail,  or  the  lowest  tenant,  being  he  who  was  supposed  to  make 
avail  or  profit  of  the  land:  2  Bla.  Com.  59. 

Out  of  these  feudal  tenures  or  holdings  sprung  certain  rights 
and  incidents,  among  which  were  fealty  and  escheat.  Both  these 
were  incidents  of  socage  tenure,  of  which  alone  it  is  necessaiy 
to  speak.  Fealty  was  the  obligation  of  fidelity  which  the  tenant 
owed  to  his  lord.  Escheat  was  the  reversion  of  the  estate  on 
a  grant  in  fee  simple  upon  a  failure  of  the  heirs  of  the  owner. 
Fealty  was  annexed  to  and  attendant  on  the  reversion.  They 
were  inseparable.  These  incidents  of  feudal  tenure  belonged  to 
the  lord  of  whom  the  lands  were  immediately  holden;  that  ia 
to  say,  to  him  of  whom  the  owner  for  the  time  being  purchased* 
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These  grants  were  called  subinfeudationSy  becaose  they  ere* 
ated  new  feadal  relations  between  the  gxantor  and  grantee. 
Each  grantor,  ae  the  feudal  lord  of  his  grantee,  was  entitled  to 
require  his  grantee  to  take  the  oath  of  fealty  to  him,  and  in 
case  of  the  death  of  his  grantee,  while  the  owner  of  the  land, 
without  heirs,  the  grantor  was  entitled  to  the  rerersion  or 
escheat. 

Title  by  escheat  in  the  English  law,  says  Kent,  4  Com.  423, 
was  one  of  the  fruits  and  consequences  of  feudal  tenure.  When 
the  blood  of  the  last  person  seised  became  extinct,  and  the  title 
of  the  tenant  in  fee  failed  from  want  of  heirs,  the  land  resulted 
back,  or  reverted  to  the  grantor  or  lord  of  the  fee  from  whom  it 
proceeded,  or  to  his  descendants  or  successors.  The  escheat 
was  originally  called  the  reyersion:  Burgess  v.  Wheals  1  W. 
Black.  138.  It  was  so  called  in  the  time  of  Bracton:  Cm., 
tit.  30,  sec.  8.  It  was  the  sole  foundation  on  which  rested  the 
right  of  a  grantor  in  fee  to  restrain  the  alienation  by  his  grantee. 
The  grantee,  during  the  whole  period,  from  the  conquest 
down  to  the  18  Edward  I.,  when  the  statute  of  quia  emplorea 
was  passed,  could  not  alien  his  land  without  the  license  or 
consent  of  the  lord,  who  was  the  owner  of  this  reveraionaiy  in- 
terest. 

For  reasons  unnecessary  here  to  be  stated,  but  which  may  be 
found  in  2  Bla.  Com.  91,  and  which  are  recited  in  the  preamble 
of  the  statute  of  quia  emjdores^  that  statute  was  enacted.  It 
was  thereby  provided,  **  that  from  henceforth  it  shall  be  lawful 
for  any  freeman  to  sell  at  his  own  pleasure  his  lands  and  tene- 
ments, or  part  of  them,  so  that  the  feoffee  shall  hold  the  same 
lands  and  tenements  of  the  chief  lord  of  the  same  fee,  by  such 
service  and  customs  as  the  feoffor  held  before." 

The  effect  of  this  statute  is  obvious.  By  declaring  that  every 
freeman  might  sell  his  lands  at  his  own  pleasure,  it  removed  the 
feudal  restraint  which  prevented  the  tenant  from  selling  hia 
land  without  the  license  of  his  grantor,  who  was  his  feudal 
lord.  This  was  a  restraint  imposed  by  the  feudal  law,  and  waa 
not  created  by  express  contract  in  the  deed  of  conveyance.  It 
was  abolished  by  this  clause  in  the  statute.  By  changing  the 
tenure  from  the  immediate  to  the  superior  lord,  it  took  away 
the  reversion  from  the  immediate  lord;  in  other  words,  from  the 
grantor,  and  thus  deprived  him  of  the  power  of  imposing  the 
same  restraint  by  contract  or  condition  expressed  in  the  deed  of 
conveyance.  The  grantor's  right  to  restrain  alienation  immedi- 
ately ceased,  when  the  statute  put  an  end  to  the  feudal  relation 
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• 
between  him  and  his  grantee;  and  no  instance  of  the  exercise  of 
that  right  in  England,  since  the  statute  was  passed,  has  been 
shown  or  can  be  found,  except  in  the  case  of  the  king,  whose 
tenure  was  not  affected  by  the  statute,  and  to  whom,  therefore^ 
it  did  not  apply. 

I  The  reason  given  by  Lord  Coke  why  a  condition  that  the 
grantee  shall  not  alien  is  void  is  as  follows:  *^  For  it  is  absurd 
and  repugnant  to  reason  that  he  that  hath  no  possibility  to  have 
the  land  revert  to  him  should  restrain  his  feoffee  of  all  his 
power  to  alien.  And  so  it  is  if  a  man  be  possessed  of  a  term 
for  years,  or  of  a  horse,  or  any  other  chattel,  real  or  personal, 
and  give  or  sell  his  whole  interest  or  property  therein,  upon 
condition  that  the  donee  or  vendee  shall  not  alienate  the  same, 
the  condition  is  void,  because  his  whole  interest  and  property  is 
out  of  him,  so  as  that  he  hath  no  possibility  of  reverter;  and  it 
is  against  trade  and  traffic  and  bargaining  between  man  and 
man."  ^A  man,  before  the  statute  of  quia  emptores^  might 
have  made  feofffaient  in  fee,  and  added  further,  that  if  he  or  his 
heirs  did  alien  without  the  license,  that  he  should  pay  a  fine, 
then  this  had  been  good;  and  so  it  is  said  that  then  the  lord 
might  have  restrained  the  alienation  of  bis  tenant  by  condition, 
because  the  lord  had  a  possibility  of  reverter.  And  so  it  is  in 
the  king's  case,  at  this  day,  because  he  may  reserve  a  tenure  to 
himself:  Ca  Lit.  223  a,  b.  The  same  distinction  between 
restraints  of  alienation  by  a  common  person  and  by  the  king 
is  stated  in  the  Touchstone,  p.  180.  After  stating,  as  heretofore 
quoted,  that  conditions  to  pay  a  fine  upon  alienation  are  void  in 
the  case  of  a  common  person,  it  is  added:  ^*  But,  in  the  case  of 
the  king,  such  conditions  are  good,  since,  in  construction  of 
law,  the  king  is  the  donor,  and  has  a  possibility  of  reverter." 
The  following  propositions  are  clearly  deducible  from  these 
authorities: 

1.  That  conditions  in  restraint  of  alienation  are  of  feudal 
origin,  and  depended  on  feudal  tenure.  They  were  good  wher- 
ever the  grantor  had  the  escheat  or  reversion. 

2.  That  thqr  were  good  before  the  statute  of  quia  emptorei^ 
because  the  grantor  at  that  time  was  the  feudal  lord,  and  had 
the  reversion. 

8.  That  since  the  statute  they  are  bad,  because  the  escheat 
or  reversion  was  thereby  taken  away  from  the  grantor. 

4.  That  they  are  good  in  case  of  the  king,  since  the  statute  as 
before,  because  the  statute  does  not  take  the  escheat  from  the 
crown. 

an.  dbc.  Vol.  Lvn-n 
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6.  That  the  possibility  of  reyerter,  spoken  of  by  Lord  Coke, 
is  the  right  to  the  escheat,  and  nothing  more  nor  less. 

The  absence  of  all  authority,  in  England,  in  support  of  con- 
ditions like  that  now  in  question,  from  the  time  of  the  passing 
of  the  statute  of  quia  emptores  to  this  day,  in  all  estates  of  in- 
heritance, whether  rent  be  reserved  or  not,  is  a  strong  confirma- 
tion of  the  truth  of  these  propositions;  and  it  fully  warrants  the 
conclusion  that  nothing  but  a  reversion  remaining  in  the  grantor 
will  make  such  a  condition  valid. 

One  more  observation,  however,  remains  to  be  made  in  rela- 
tion to  the  law  in  England  before  we  proceed  to  examine  whether 
the  hiw  in  this  state  differs  from  it,  or  is  in  conformity  with  it. 
It  is  this :  that  the  statute  of  quia  emptores  in  England  applied 
to  and  operated  upon  leases  in  fee,  or  fee-&rm  lands.  For  this 
we  have  the  authority  of  Lord  Coke  in  these  words:  ''And  this 
act  [the  statute  of  quia  emptores]  extendeth  to  lands  holden  by 
fee  farm: "  2  Inst.  501.  No  doubt,  therefore,  can  be  entertained 
that  the  seignory  and  escheat  of  lands  so  holden  were  trans- 
ferred by  that  siatute  from  the  grantor  to  the  chief  lord  of  the 
fee;  and  that  by  its  operation  such  lands  were  freed  from  re- 
straint upon  alienation  in  the  same  way,  and  to  the  same  extent, 
as  lands  conveyed  in  fee  without  reserving  rents. 

We  now  come  to  the  inquiry,  whether  the  law  in  this  colony, 
before  the  revolution,  differed  from  the  law  of  England;  and  if 
it  did,  whether  the  statutes  of  this  state,  passed  shortly  after  id 
new  political  organization,  produced  any  and  what  change  iv 
it,  with  reference  to  the  question  in  controversy. 

The  original  patent  or  grant  to  Eillian  Van  Rensselaer,  undef 
which  the  lands  in  question  are  said  to  be  held,  was  not  given 
in  evidence,  and  is  not  made  a  part  of  this  case.  It  is  probably 
not  material  to  either  parly  that  it  should  have  been  introduced. 
It  is  said  that  the  statute  of  quia  emptores  was  not  in  force 
within  the  colony  of  New  York  before  the  revolution.  In  Jach- 
son  V.  SchuJtz,  18  Johns.  179  [9  Am.  Dec.  195],  the  late  Mr. 
Emott,  in  his  argument  in  favor  of  the  validity  of  the  tenth 
sales,  insisted  that  the  statute  of  quia  emptores  was  never  in 
force  in  this  state,  and  Chief  Justice  Spencer  said  it  was  never 
supposed  that  it  existed  here.  The  colonial  government  acted 
upon  the  supposition  that  it  did  not  extend  to  the  colony.  Ik 
is  well  known  that  a  number  of  colonial  grants  were  made  (and 
the  patent  to  Eillian  Van  Rensselaer  is  said  to  be  among  the 
number),  by  which  manors  were  created  within  the  province; 
and  the  patentees  ware  authorized  to  giant  lands  within  those 
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manorBy  to  be  bolden  of  them  and  their  heirs  as  immediate 
lords,  to  whom,  by  the  feudal  tenoxes  thus  created,  fealty  was 
due,  and  )rho  werB  entitled  to  the  reTersionB  or  escheats,  in  the 
same  manner  as  the  mesne  lords  in  England  were  before  the 
statute  of  quia  emptores.  These  manorial  tenures  could  not 
have  been  created  if  that  statute  had  extended  to  the  provinoe :  2 
Bla.  Com.  92.  Our  statute  of  tenures  of  the  twentieth  ot  Feb- 
ruary, 1787,  1  Bey.  Laws,  70,  seems  to  recognize  tLtr  existence 
of  these  manorial  tenures  within  this  state.  The  fifth  section 
sayes  to  the  mesne  lords  the  fealty  and  feudal  services  due  to 
them  on  conveyances  made  before  the  fourth  of  July,  1776. 
We  shall  therefore  assume,  without  further  examination,  that 
the  statute  of  quia  emptores  was  not  in  force  within  the  colony; 
not  only  because  this  assumption  is  in  conformity  with  the  ac- 
tion and  understanding  of  the  colonial  government,  but  because 
it  is  most  favorable  to  the  validity  of  the  restraints  on  alienation 
claimed  by  the  plaintiffs. 

Indeed,  it  follows  from  this  assumption  as  a  necessary  conse- 
quence that  the  restraints  on  alienation  in  grants  in  fee  made  in 
the  colony  before  the  revolution  were  valid,  as  they  were  in 
England  before  the  reign  of  Edward  I.  The  immediate  lord, 
or  grantor,  was  entitied  to  the  feudal  services  incident  to  tenure 
in  socage,  and  to  the  reversion  or  escheat  on  which  the  right  to 
restrain  alienation  depended.  But  this  was  entirely  changed 
by  the  statute  of  this  state,  passed  the  tweniy-second  of  Octo- 
ber, 1779,  in  connection  with  the  statute  of  tenures  passed  in 
1787.  Both  these  statutes  took  effect  retrospectively,  and  op- 
erated upon  all  lands  and  tenures  held  under  colonial  grants, 
the  one  from  the  ninth  and  the  other  from  the  fourth  of  July, 
1776.  They  operated,  therefore,  upon  the  lease  in  question,  as 
if  they  had  been  passed  at  the  time  to  which  they  related.  The 
fourteenth  section  of  the  statute  of  1779  is  as  follows:  "The 
absolute  property  of  all  messuages,  lands,  tenements,  and  here- 
ditaments, and  of  all  rents,  royalties,  franchises,  prerogatives, 
privileges,  escheats,  forfeitures,  debts,  dues,  duties,  and  services 
by  whatsoever  names  respectively  the  same  are  called  and 
known  in  the  law,  and  all  right  and  titie  to  the  same,  which 
next  and  immediately  before  the  ninth  day  of  July,  in  the  year 
1776,  did  vest  in  or  belong,  or  was  or  were  due  to  the  crown  of 
Great  Britain,  be,  and  the  same  and  each  of  them  hereby  are 
declared  to  be,  and  ever  since  the  said  ninth  day  of  July,  in  the 
year  of  our  Lord  1776,  to  have  been  and  forever  hereafter  shall 
be,  vested  in  the  people  of  this  state,  in  whom  the  sovereignty 
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and  seignorify  Uiereof  axe  and  were  nnited  and  Teaied,  on  and 
from  the  said  ninth  day  of  July,  in  the  year  of  our  Lord  ITTe:** 
1  Jones  &  Yaiioky  44. 

The  first  section  of  the  statate  of  tenures,  1  Bey.  Laws,  70,  is 
substantially  a  transcript  of  the  statute  of  quia  emptores.  The 
second  section  abolished  military  tenures  and  all  their  inddeots 
from  the  thirtieth  of  August,  1664,  when  the  province  was  sur- 
rendered by  the  Putch  to  the  English.  It  also  abolished  all 
tenure  in  socage  in  capUe,  with  all  its  fruits  and  consequences. 
The  third  section  converted  all  manorial  and  other  .tenures  into 
free  and  common  socage.  The  fourth  section  requires  all  con- 
yeyances  and  devises  of  any  manors,  lands,  etc.,  theretofore 
made,  to  be  expounded  as  if  the  said  manors,  lands,  etc.,  had 
been  held  from  the  beginning  in  fee  and  common  socage  only. 
The  fifth  section  declares  that  the  act  shall  not  be  construed  to 
take  away  the  rents  and  services  due  to  tenure  in  free  and  com- 
mon socage  from  the  person  previously  entitled  to  them,  or  the 
fealty  or  distresses  incident  to  that  tenure.  The  third  and 
f  ourtli  sections  of  this  statute  render  it  entirely  immaterial  to 
know  what  was  the  tenure  under  which  the  land  in  question 
was  crignally  held  by  the  patentees.  Whatever  else  it  may 
have  been,  it  was  converted  by  the  statute  into  free  and  common 
socage.  It  was  held  of  the  crown  until  the  revolution,  and  the 
crown  was,  until  then,  entitled  to  the  escheat  of  all  the  lands 
remaining  in  the  hands  of  the  patentee  and  his  heirs  at  that 
time. 

The  statute  of  1779  transferred  the  seignory  and  escheat  to 
the  f  eople  of  this  state,  who  then  became  the  chief  lords  of  the 
fee.  As  to  lands  granted  in  fee  by  the  proprietors  of  the  patent 
before  the  revolution,  the  escheat  became  afterwards  vested  in 
the  people  of  the  state  by  the  operation  of  the  statute  of  tenures 
as  soon  as  they  changed  hands  by  conveyance  in  fee,  if  not  im* 
mediately  upon  the  passing  of  the  act. 

These  statutes  performed  the  same  functions  and  wrought  the 
same  changes  in  the  feudal  tenures  of  this  state  as  the  statute  of 
quia  empiorea  did  in  England.  They  put  an  end  to  all  feudal 
tenure  between  one  citizen  and  another,  and  substituted  in  its 
place  a  tenure  between  each  landholder  and  the  people  in  their 
sovereign  capacity.  They  converted  all  rents  upon  leases  in  fee 
from  rent-service  into  reni-charges  or  rentseck;  and  by  taking 
away  the  grantor's  reversion  or  escheat,  they  removed  the  entire 
foundation  on  which  the  power  of  a  grantor  to  restrain  alienation 
kj  his  grantee  formerly  rested;  and  they  placed  the  law  of  this 
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state,  in  respect  to  the  question  in  controTersy,  on  the  same 
footing  on  which  the  Liw  of  England  now  stands,  and  has  stood 
fiiuce  the  reign  of  Edward  I. 

The  e£fect  of  these  statutes  upon  the  question  in  controTersy, 
being  indirect  and  consequential,  may  not  hare  been  observed  or 
understood  at  the  time  by  the  landholders,  or  the  scriyeners 
who  drew  their  leases.  The  legality  of  these  restraints  on  alien- 
ation in  leases  in  fee  before  the  revolution,  and  their  legality  in 
leases  for  lives  and  years  before  and  after  that  period,  may  have 
led,  and  most  probably  did  lead,  to  their  continuance  in  leases 
in  fee  after  that  change  in  the  government  and  the  enactment 
of  the  statutes  referred  to.  But  after  a  careful  examination  of 
the  grounds  on  which  these  restraints  on  alienations  in  fee  were 
originally  sustained  in  England;  of  the  change  in  the  law  there 
by  statute  nearly  six  hundred  years  ago;  of  the  mode  in  which 
that  change  was  wrought;  and  finding  that  the  same  change 
has  taken  place  here  by  our  own  statutes,  we  can  not  entertain 
a  doubt  that  the  condition  to  pay  sale  money  on  leases  in  fee  is 
repugnant  to  the  estate  granted,  and  therefore  void  in  law. 

It  was  contended  on  the  argument  that  the  reservation  of 
rent  upon  the  conveyance  in  question  distinguished  this  case,  in 
reference  to  the  validity  of  the  condition  in  restraint  of  aliena- 
tion, from  the  case  of  a  conveyance  in  fee  without  rent;  and 
that  the  lessor,  by  reserving  rent,  retained  an  interest  in  the 
land,  which  made  the  condition  to  pay  sale  money  valid.  We 
think  a  sufficient  answer  has  been  already  given  to  this  propo- 
sition, upon  the  authority  of  Lord  Coke,  that  the  statute  which 
changed  the  law  of  England,  and  made  these  conditions  unlaw- 
ful, applied  as  well  to  conveyances  in  fee  where  rent  is  reserved 
as  to  conveyances  where  it  is  not.  But  a  further  answer  is, 
that  a  rent  is  not  a  reversion,  or  a  possibility  of  reversion,  and 
that  nothing  but  such  a  reversionary  interest  in  the  land  has 
4ver  been  held  to  authorize  a  condition  against  alienation.  Ad- 
mitting that  the  rent  and  the  land  are  parts  of  the  same  estate, 
they  are  not  only  capable  of  ownership  by  different  persons, 
but  in  their  nature  they  must  belong  to  different  persons.  The 
grantor  owns  the  rent  and  the  grantee  owns  the  land.  Each 
has  an  estate  of  inheritance  in  his  own  part.  The  right  of  alien- 
ation is  inseparably  incident  to  the  estate  of  each.  It  is  an- 
nexed to  the  inheritable  quality  of  that  estate.  The  power  of 
the  lessor  to  alien  his  rent  can  not  be  restrained.  ''  If  a  man  be 
seised,"  says  Coke,  ''of  a  seignory,  a  rent,  or  an  advowson,  or 
anf  other  inheritance  that  lyetb  in  grant,  and  by  deed  granteth 
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the  same  to  a  man  and  his  heirs,  npon  condition  that  he  shaU 
not  alien,  this  condition  is  Toid:"  Co.  lit.  223  a.  Bj  the  old 
feudal  law,  the  tenant  could  not  alien  his  fee  without  the  lord's 
license;  and  the  lord  could  not  alien  his  seignory  without  the 
tenant's  attornment.  While  the  tenures  were  military,  the  lord 
had  an  interest  in  having  a  brave  and  loyal  tenant,  true  to  his 
oath  of  fidelity,  and  capable  of  rendering  military  service  for 
his  lands;  and  the  tenant,  on  the  other  hand,  was  interested  in 
living  under  the  protection  of  the  military  chief  of  his  own 
choice  and  adoption.  The  feudal  restraint  was  mutual;  but 
\»hen  the  feudal  relation  between  the  parties  was  broken  up» 
these  feudal  restraints  were  thereby  dissolved;  and  the  common- 
law  principle,  applicable  to  properly  not  feudal,  immediately 
took  effect  and  rendered  similar  restraints  created  by  contract 
entirely  void. 

The  right  of  re-entry  for  non-payment  of  rent,  or  the  non- 
performance of  other  covenants,  is  not  such  an  interest  in  the 
estate  as  makes  the  condition  in  question  valid.  It  is  not  a  re- 
version, nor  is  it  the  possibility  of  reversion,  nor  is  it  any  estate 
in  the  land.  It  is  a  mere  right  or  chose  in  action,  and  if  en- 
forced, the  grantor  would  be  in  by  the  forfeiture  6f  a  condition, 
and  not  by  a  reverter.  At  common  law,  a  right  of  entry,  being 
a  mere  right  of  action,  could  not  be  granted  over:  Co.  Lit.  214; 
2  Cm.,  tit.  18,  c.  1,  sec.  15.  It  is  only  by  statute  that  the 
assignee  of  the  lessor  can  re-enter  for  condition  broken.  But 
the  statute  only  authorized  the  transfer  of  the  right,  and  did 
not  convert  it  into  a  reversionary  interest,  nor  into  any  other 
estate.  It  is  a  totally  different  interest  from  the  possibility  of 
reverter  spoken  of  by  Coke  and  in  the  Touchstone.  It  is  no 
more  than  the  possibility  of  a  forfeiture.  When  property  is 
held  on  condition,  all  the  attributes  and  incidents  of  absolute 
property  belong  to  it  until  the  condition  be  broken;  and  this  is 
especially  true,  when,  as  in  this  case,  the  person  entitled  to  the 
benefit  of  the  condition  is  not  in  any  degree  affected  in  his 
right,  under  the  condition,  by  the  exercise  and  enjoyment  of 
those  attributes  and  incidents.  The  lessor's  right  of  entry  for 
breach  of  the  lawful  conditions  is  not  defeated  or  impaired  by 
the  sale  of  the  lessee's  interest  in  the  land. 

It  was  also  said  on  the  argument  that  the  quarter-sale  money  ^ 
being  reserved  in  the  lease,  was  not  the  money  of  the  lessee,  but 
the  money  of  the  purchaser  who  buys  from  the  lessee.  If  there 
be  any  force  in  this  objection,  it  must  rest  on  the  ground  that 
the  reservation  takes  nothing  from  the  pocket  of  the  tenant,. 
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and  is  therefore  no  injury  to  him.  But  this  is  dearly  a  mistake. 
We  have  already  seen  that  the  grant  in  fee  carries  with  it  the 
inseparable  right  of  alienation,  and  the  reservation  is  an  attempt 
to  separate  from  the  thing  granted  an  incident  or  quality  which 
can  not  be  detached  from  it.  Kent  is  separable  from  the  own- 
ership in  fee  of  the  land;  but  the  right  of  alienation  is  not. 
The  reservation  of  rent  does  not  affect  the  alienation  of  the  ten- 
ant's interest  in  the  land.  The  reservation  of  the  sale  money 
restrains,  and  may  destroy  it.  Besides,  the  reservation  is  an 
attempt  to  take  from  the  tenant  not  only  a  part  of  the  price  of 
the  land,  but  a  part  of  the  price  of  all  the  buildings  and  other 
iuiprovemeuts  he  may  have  put  on  it,  which  may  be  even  more 
valuable  than  the  land  itself.  These  never  belonged  to  the 
lessor.  The  obvious  effect  of  a  reservation  of  quarter  sales, 
if  valid,  is  to  discourage  and  prevent  the  tenant  from  making 
these  improvements,  because  in  case  a  change  in  his  circum- 
stances should  make  it  necessary  to  sell  his  farm,  one  quarter 
of  the  value  of  the  improvements  would  go  to  his  lessor.  More- 
over, if  the  reasoning  of  the  plaintiff's  counsel  sustains  his 
proposition,  it  proves  too  much;  it  will  sustain  the  proposition 
that  a  like  reservation  is  good  in  a  grant  in  fee  without  rent; 
and  for  this  no  one  will  contend.  The  reservation  of  sale 
money  must  stand  on  the  same  footing  and  be  liable  to  the 
some  objection  as  the  condition  to  pay  it  to  the  grantor.  If  the 
one  restrains  alienation,  the  other  does  the  same  thing.  If  one 
is  repugnant  to  the  estate  granted,  the  other  is  equally  so. 

The  condition  in  restraint  of  alienation  can  not  be  sustained 
on  the  ground  that  it  may  be  useful  to  protect  the  lessor's  in- 
terest in  the  rent.  The  covenant  of  the  lessee  to  pay,  which 
runs  with  the  land,  and  the  lessor's  right  to  re-enter  for  non- 
payment, are  practically  a  sufficient  security  for  the  rent.  But 
if  they  were  not,  it  could  make  no  difference,  llie  lessor,  when 
he  parted  with  the  fee  of  the  land,  parted  with  his  right  to  con- 
trol the  lessee's  disposal  of  it.  The  rent,  and  the  right  to  re- 
enter for  non-payment,  are  not  reyersionary,  whatever  they  may 
be  called  in  the  lease;  and  it  is  not  enough  to  say  that  they 
resemble  or  are  analogous  to  such  interests.  The  condition 
against  waste  can  only  be  imposed  by  the  reversioner.  It  is 
repugnant  to  the  estate  granted,  except  where  a  reversion  re- 
mains vnth  the  grantor.  Neither  the  reservation  of  rent  nor 
the  right  of  re-entry  for  non-payment  will  uphold  a  condition 
against  waste  in  a  lease  in  fee.  The  condition  against  waste 
would  be  a  much  more  efficient  protection  of  the  landlord's  in- 
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fereBt  in  the  rent  than  the  condition  to  paj  quarter  sales;  and 
it  would  be  an  absurdity  to  uphold  the  latter  on  this  ground* 
where  the  former  can  not  be  sustained. 

The  arguments  above  referred  to  in  &yor  of  the  condition  to 
pay  sale  money  are  founded  on  the  proposition  that  the  reaet^ 
Tation  of  rent  and  the  right  of  re-entry  are  interests  in  the 
land  remaining  in  the  lessor,  analogous  to  a  reversion,  and 
equivalent  thereto,  for  the  purpose  of  sustaining  the  validity  of 
the  condition.  But  there  is  no  legal  equivalent  for  a  reversion 
for  that  purpose.  The  argument  is  an  attempt  to  introduce  a 
new  reason  never  heretofore  regarded  as  sufficient  for  support- 
ing the  condition.  The  reasoning  from  analogy  is  still  more 
frail  and  feeble.  It  is  only  on  grounds  strictly  technical  that 
the  escheat,  or  any  other  remote  reversion,  is  made  to  sustain 
the  condition,  and  nothing  but  a  reversion,  or  the  possibility  of 
reversion,  is  included  within  that  technical  rule.  A  further  ex- 
amination of  the  force  and  weight  of  the  reasons  in  &vor  of 
the  condition,  derived  from  supposed  analogies  and  equivalents, 
would  open  a  wide  field  of  argument  upon  the  general  tendency 
of  these  restraints  upon  the  transfer  of  property,  on  which  we 
think  it  unnecessary  to  enter,  and  therefore  forbear  to  do  so. 

Our  intention  has  been  to  investigate  and  decide  this  ques- 
tion on  strict  legal  authority,  without  adverting  to  any  general 
considerations  of  public  policy.  We  have  examined  it  with 
great  care,  and  feel  assured  of  the  soundness  of  the  conclusion! 
to  which  the  examination  has  brought  us.  The  case  was  most 
ably  and  learnedly  argued;  and  this  seemed  to  render  it  proper 
to  state  the  grounds  of  our  decision  at  greater  length  than 
would  otherwise  have  been  thought  necessary. 

The  judgment  of  the  supreme  court  ought  to  be  affirmed. 

The  other  members  of  the  court  (Qbidlet,  J.,  absent)  con* 
curred  in  the  foregoing  opinion. 
Judgment  affirmed. 

Restraints  on  Alixkation. — ThiB  subject  ia  discussed  to  some  extent  in 
the  note  to  Jaekaon  v.  Sckuta,  9  Am.  Deo.  200,  but  a  further  examination 
of  the  question  of  the  validity  and  effect  of  such  restraints,  particu- 
larly as  to  points  not  touched  upon  in  the  former  note,  will  be  here  pre- 
sented. An  extended  discussion  is  perhaps  rendered  unnecessary  by  that 
note,  and  more  especially  by  the  learned  and  elaborate  opinion  of  Mr.  Chief 
Justice  Ruggles  in  the  principal  case,  constituting  as  it  does  an  almost  com- 
plete commentary  upon  this  topic.  The  case  is  recognized  as  the  leading 
American  authority  on  the  subject.  It  is  referred  to  in  McCUary  v.  EUi^ 
64  Iowa,  311;  S.  C,  37  Am.  Rep.  205;  S.  C,  22  Alb.  L.  J.  347;  S.  C,  6  X. 
W.  Rep.  571>  as  **  containing  a  most  exhaustive  consideration  of  this  ques- 
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tioiL"  And  Mr.  Jnrtloe  CSuristittDoy,  In  MaauUebamm  t.  McDoneU^  29  Mich. 
78;  a  0.»  18  Am.  Bep.  61.  wy%  of  it:  **This  is  the  fnllest  and  ablest  dle- 
onasion  of  the  whole  qneation  of  reatrictioDa  npon  the  aale  of  eatatea  in  fee 
<exoept  aa  to  the  qneation  of  time),  and  cootaina  the  moat  oomplete  oitation 
of  anthoritiea  of  any  caae  I  have  fonnd  in  the  hooka,  and  lelievea  me  from 
going  over  the  general  anbject." 
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either  in  a  deviae  or  grant,  is  nnqneationably  void,  because  it  ia  repngnant  to 
the  eatate,  the  power  of  alienation  being  an  inseparable  incident  of  saoh 
eatatea:  Leake'a  Dig.  of  Law  of  Beal  Prop.,  pt.  2,  a  1,  sec  6,  §  3;  1  Waah. 
Real  Prop.  52, 64;  Boone  Real  Prop.,  see.  17;  Williams  Real  Prop.  86, 87,  note; 

2  Jarm.  WUls,  16;  2  Redf.  WiUa,  288;  17  Gent  L.  J.  189;  Bradley  ▼.  Paxoio^ 

3  Vea.  324;  JRoch/ord  ▼.  Hackman^  9  Bbx%  476;  Jones'  WUl,  23  L.  T.,  K.  8., 
211;  Hawleyr.  Northampton^  8  Maaa.  37;  Blaeittone  Bank  v.  Davis,  21  Pick. 
42;  Oleaaon  v.  Fayerweather,  4  Gray,  348;  Lane  ▼.  Lane^  8  Allen,  360;  Nor- 
ri$  T.  Henaley,  27  OaL  439;  McCUary  v.  JEQis,  64  Iowa,  311;  &  C,  37  Am. 
Rep.  206;  S.  C,  22  Alb.  L.  J  347;  &  C,  6  N.  W.  Rep.  571;  MandUbaum 
V.  MeDoneU^  29  Mich.  78;  S.  C,  18  Am.  Rep.  61, 75;  Schermerhom  r.  Negu$^ 
1  Denio,  448;  Oxley  v.  Lane,  35  K.  Y.  346;  Andereon  v.  Cory,  36  Ohio  St 
606;  8.  C,  38  Am.  Rep.  602;  R^fmyder  t.  HvnUr,  19  Pa.  St  41;  Waihtr  ▼. 
Vincent,  Id.  369;  Ford's  Appeal,  64  Id.  95;  Doebler^s  Appeal,  Id.  9;  Taylor 
V.  Maaon,  9  Wheat.  850.  Thna  where  land  was  devised  to  the  teatator'a  son, 
providing  aa  follows:  ''But  he  shall  in  no  wise  sell  or  alienate  any  of  the 
property,  as  it  is  intended  that  he  shall  have  a  life  interest  only  in  the  same, 
wi^  remainder  over  to  his  heirs  in  feoi"  it  was  held  that  the  son  took  a  fee 
simple,  nnder  the  rule  in  SheUey'e  Caae,  and  that  the  condition  was  nugatory: 
DoebUr'e  Appeal,  64  Pa.  St  9.  To  the  same  effect  are  ^otrts  v.  Hensley,  27 
CaL  439;  Oleaeon  v.  Fayerweather,  4  Gray,  348;  AfeCleary  v.  EUis,  64  Iowa, 
311;  S.  G.,  37  Am.  Rep.  205;  Rufmyder  v.  Hunter,  19  Pa.  St  41;  Walker  v. 
Vincent,  Id.  369.  In  Bvfmfydor  v.  Hunter,  eupra,  such  a  condition  in  a  de- 
vise was  described  by  Gibson,  J.,  as  *'an  impotent  attempt  to  give  title  to 
property  without  the  incidents  of  ownership."  And  in  Walker  v.  VtncetU, 
eitpra^  Lowrie,  J.,  said:  "  The  law  does  not  allow  an  estate  to  be  granted  to 
a  man  and  his  heirs  with  a  restraint  on  alienation,  and  frustrates  the  most 
clear  intention  to  impose  such  a  restraint"  So  a  condition  in  a  devise  in  fee 
that  the  devisee  shall  make  oath  "that  he  will  not  make  auy  change  daring 
his  life  "  in  the  testator'a  will  respecting  his  property  is  repugnant  to  the 
estate,  and  void:  Taylor  v.  Maaon,  9  Wheat  350.     So  where  devisees  were 

.  required  to  contract  in  writing  that  they  would  not  alienate,  etc.,  before  the 
proceeds  of  certain  realty  should  be  paid  to  them:  Mandlebaum  v.  McDonett, 
29  Mich.  78;  S.  C.,  18  Am.  Rep.  61.  And  a  provision  in  a  will  that  land  de* 
vised  to  a  number  of  persons  shall  not  be  divided  is  in  substance  a  prohibi- 
tion on  alienation,  and  therefore  void:  Smith  v.  Clark,  10  Md.  186;  Loveti  v. 
OHlender,  35  K.  Y.  617.  The  power  of  alienation  is  one  of  the  most  valuable 
rights  of  ownership,  and  any  attempt  to  cut  off  this  right  from  the  highest 
estate  known  to  the  law  must  obviously  be  unavailing.  To  say  that  one 
shall  have  an  eatate  in  fee  simple  in  land,  and  yet  that  he  shall  not  alienate 
it,  ia  to  say  that  hh  shall  have  such  an  estate,  and  at  the  same  time  that  he 
shall  not  have  it,  for  an  inalienable  estate  in  fee  is  an  absurd  impos- 
sibility. It  is  true  that  the  ancient  fees  of  the  feudal  system  were  inalien- 
able, because  the  owner  was  in  fact  as  well  as  in  name  a  mere  tenant  to  a 
superior  owner,  who  had,  aa  stated  in  the  principal  case,  a  possibility  of  re- 
version in  the  land,  and  because  it  was  contrary  to  the  fundamental  prin< 
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dples  of  that  syBtem  for  a  tenant  owing  fealty  to  his  lord  to  sabstitate  an- 
other person  in  hit  place  without  the  lord's  consent.  Bnt  even  before  tha 
statate  quia  emptores,  a  right  of  alienation  began  gradually  to  be  ingrafted 
apon  estates  in  fee:  1  Wash.  Real  Prop.  62,  63;  and  ever  since  that  statute^ 
and  similar  statutes  in  this  country,  there  has  been  a  steadily  increasing 
tendency  in  the  courts  to  favor  the  free  alienation  of  property,  and  to  dis- 
countenance every  contrivance  intended  to  restrain  it:  Norritt  v.  Henslet/,  27 
Gal.  444,  per  Curry,  J.  A  general  restraint  upon  the  alienation  of  a  vested 
remainder  in  fee  is  as  ineffectual  as  a  similar  restraint  in  cane  of  an  estate  in 
possession;  as  where  a  testator  devises  to  his  wife  for  life,  remainder  to  his 
children,  "always  intending  and  meaning  that  none  of  his  children  shall  dis- 
pose of  their  part  of  the  real  estate  in  reversion  before  it  is  legally  aasigneil 
them:"  Hall  v.  Tu/U,  18  Pick.  455. 

Genkbal  Rsstraint  07  AxnNATiON  OF  Estate  Tail. — In  Sir  Anthonj^ 
Mildmay*$  Case,  6  Co.  41,  "it  was  resolved  that  if  a  man  makes  a  gift  in 
tail  on  condition  that  he«hall  not  suffer  a  common  recovery,  that  this  condi- 
tion is  repugnant  to  the  estate  tail  and  against  law,  one  of  the  incidents  of 
an  estate  tail  being  that  the  tenant  in  tail  may  suffer  a  common  recovery.  ** 
And  it  is,  accordingly,  well  settled  that  a  condition  in  a  conveyance  or  devise 
that  a  tenant  in  tail  shall  not  alienate  or  bar  the  entail  is  void,  l)eing  repug- 
nant to  the  estate  conveyed  or  devised:  Leake's  Dig.  of  Law  of  Ileal  Prop- 
erty, pt.  2,  c.  1,  sec.  6,  §  3;  Bradlep  v.  Peixoto^  3  Ves.  324;  HawUy  v.  North- 
amptout  8  Mass.  37,  per  Parker,  J.;  McuuUebaum  v.  McDonell,  29  Mich.  78; 
S.  C.,  18  Am.  Bep.  61,  per  Christiancy,  J.;  YartTa  Appeal,  64  Pa.  St.  9.>. 
Such  a  condition  would  create  a  perpetuity:  Iltndey  v.  NorthampUm,  Man- 
dUbaum  v.  McDoneU,  supra.  So  it  is  held  in  King  v.  Burchell,  1  Eilen,  424; 
S.  C,  1  Amb.  379,  that  a  provision  in  a  devise  of  an  estate  tall  charging  a 
certain  sum  in  favor  of  the  person  next  entitled,  if  the  tenant  in  tail  or  any 
of  his  issue  shall  alienate,  mortgage,  or  incumber  the  estate,  is  void.  Lord 
Keeper  Korthington  in  that  case  thought  the  point  to  be  too  plain  for  argu- 
ment. 

Genkrvl  Restraint  on  Ausnation  or  Lifb  Estatb. — Li  Brandon  v. 
Bobiruon,  18  Ves.  429,  Lord  Eldon  lays  it  down  that  where  a  life  estate  is 
given,  the  donor  can  not  take  away  the  incidents  of  such  an  estate  by  a  re- 
straint upon  the  power  of  disposal.  To  the  same  effect  is  the  opinion  of  Sir 
O.  J.  Turner,  V.  C,  in  Rochford  v.  Haekman,  9  Hare,  4Sa  So  it  was  held 
in  Pace  v.  Pace,  73  N.  C.  119,  that  an  absolute  restraint  on  the  power  of  dis- 
posal of  a  devisee  of  a  life  estate  in  certain  property  was  invalid,  there  being 
no  limitation  over;  see  also  Tillingliaf4  v.  Bro^/bftf,  5  R.  L  205.  But  in 
NirhoU  V.  Eatoriy  91  U.  S.  725,  Miller,  J.,  delivering  the  opinion,  denies  th* 
doctrine  of  Lord  Eldon  in  Brtmdon  v.  Bobinson,  euprat  "that  the  power  of 
alienation  is  a  necessary  incident  of  a  life  estate  in  real  property,"  and  holda 
that  a  testator  devising  such  an  estate  may  lawfully  prohibit  the  life  tenant 
from  aliening  it.  So  it  is  laid  down  by  Sir  Thomas  Plumer,  M.  R.,  in  WU- 
tinson  V.  WUkhMon,  3  Swans.  515,  that  a  provision  in  a  will  of  a  life  estate 
or  annuity  that  it  is  given  on  the  express  condition  that  if  the  donee  shall 
"  assign  or  dispose  of  or  otherwise  charge  "  his  interest  therein  sach  interest 
shall  cease  and  determine,  is  valid.  In  the  course  of  the  opiniou  he  says: 
"  With  respect  to  the  validity  of  the  proviso,  it  is  clear  that  a  testator  may 
thus  modify  the  estate  he  gives:  WiUon  v.  Oreentoood,  1  LI.  481,  and 
note;  for  though,  in  a  case  which  has  been  mentioned,  Brandon  v.  Robinaont 
18  Ves.  429;  S.  C,  1  Rose,  197,  it  is  stated  as  the  opinion  of  a  very  great 
[udge,  that  if  an  estate  is  given  for  life»  the  incidents  to  a  life  estate  can  not 
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be  taken  away,  and  though  it  is  better,  therefore,  when  such  a  liniitatioii  i* 
intended,  to  give  the  estate  until  bankruptcy  or  alienation,  and  not  first  to 
give  it  for  life,  and  then  to  prohibit  the  attempt  to  alien,  yet  this  is  answered 
by  considering  that,  in  a  will,  auy  condition  or  modification  may  be  annexed 
which  does  not  offend  against  any  rale  of  law;  and  it  is  immaterial  by  what 
form  of  words  the  intention  is  executed,  whether  by  a  devise  until  the  dev- 
isee shall  have  chaiged  or  incumbered  it,  or  by  a  proviso  with  a  limitation 
over  upon  such  an  event.  Each  mode  is  equally  valid  and  of  the  same  effect. 
Cases  respecting  restraints  on  alienation  have  frequently  arisen,  and  some  ar» 
of  considerable  antiquity;  they  are  to  be  found  in  Dyer,  6  a,  in  1  Anderson, 
J 2.%  124,  and  in  1  Leon.  3,  and  2  Id.  82;  the  modem  books  are  full  of  them; 
and  although  the  courts  look  with  a  jealous  eye  on  such  restraints,  yet  it  is 
now  clear  that  he  who  gives  may  annex  such  conditions  to  his  gUt.'*  So  it  is 
held  by  Sir  G*  J.  Turner,  V.  C,  in  the  valuable  case  of  Bod^ford  v.  y/odb- 
tnan,  0  Hare,  480,  that  a  provision  in  a  will  that  a  life  estate  given  thereby 
shall  be  determined  by  an  alienation  thereof  is  valid,  whether  there  is  a  lim- 
itation over  or  not.  So  in  Camp  v.  Cleary,  76  Va.  140;  S.  C.  14  Cent.  L.  J. 
138,  the  supreme  court  of  Virginia  hold  that  a  condition  in  a  deed  of  gift 
of  a  life  estate  in  land,  that  if  the  grantee  aliens  or  attempts  to  alien  it  he 
■hall  forfeit  it,  together  with  other  lands  given  in  fee  by  the  same  will,  and 
that  the  same  shall  Test  in  other  persons,  is  valid,  aa  a  conditional  limitation. 

Appucation  of  Ruus  to  Chattel  Intxbestb  aud  Trust  Estates.— In 
Woodmegton  v.  Walker^  2  Buss.  &  M.  204,  Lord  Chancellor  Brougham  says: 
"  The  rule  of  law  which  prevents  a  party  from  imposing  fetters  upon  property 
inconsistent  with  the  nature  of  the  estate  given  is  precisely  the  same,  I  ap- 
prehend, in  personal  as  in  real  estate.**  A  condition  in  a  bequest  of  dividend* 
of  stock  to  A.  for  his  support  for  life,  and  at  his  death  to  his  heirs,  executors, 
administrators,  and  assigns,  that  if  he  should  attempt  to  assign  or  dispose  of 
said  stock  his  right  thereto  should  be  forfeited  and  go  to  others,  was  held 
repugnant  to  the  gift,  and  void:  Bradley  v.  Peixotp,  3  Ves.  324;  Bortony.  Bcrion^ 
16  Sim.  559.  But  where  in  a  devise  of  dividends  of  stock  to  A.  for  life,  or,  if  he 
should  die,  then  to  his  wife  for  life,  there  was  a  provision  that  when  the  youngest 
child  came  of  age  the  stock  should  be  sold  and  the  money  divided  among  the 
children,  and  that  any  alienation  or  parting  with  the  interest  before  that  time 
by  any  of  the  children  should  forfeit  the  share  of  the  one  so  alienating,  such 
provision  was  held  valid,  because  the  estate  of  the  alienor  was  contingent: 
Churchill  w.Markst  1  Coll.  441.  And  where  an  annuity  was  charged  on  realty 
for  A.  for  life,  payable  to  him  only,  and  to  cease  immediately  on  alienation, 
the  condition  was  held  valid:  DomnwU  v.  Bedford,  3  Ves.  jun.  149. 

The  rule  forbidding  restraints  on  alienation  has  been  held  to  apply  also  to 
equitable  estates.  Thus,  where  a  conveyance  was  made  of  lands  and  slave* 
npon  trust  to  apply  the  rents  and  profits  to  the  benefit  of  the  cestui  que  trunt 
for  life,  so  that  they  should  not  be  **  sold  or  disposed  of,  or  anticipated  by 
him,**  there  being  no  limitation  over  in  case  of  an  attempted  alienation,  the 
condition  was  adjudgeil  void:  Diek  v.  PUe^ford,  I  Dev.  &B.  Eq.  480.  In 
that  case,  Qaston,  J.,  delivering  the  opinion,  said:  *'  The  power  of  alienation 
is  a  legal  incident  of  ownership.  It  is  familiar  doctrine,  that  if  a  feoffment, 
grant,  release,  confirmation,  or  devise  be  made  upon  condition  not  to  alienate 
the  estate,  or  if  a  term  for  years  or  chattel  personal  be  granted  upon  condi- 
tion not  to  assign,  such  conditions  are  altogether  nugatory.  The  doctrine 
obtains  not  less  in  courts  of  equity,  acting  upon  those  interests  which  are  the 
proper  subject-matter  of  their  jurisdiction,  than  in  courts  of  law  adjudicating 
npon  legal  interests.     A  departure  from  it  would  produce  useless  confusion 
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and  iminnierable  miaohiefs.  The  oapridoos  regnlatioiifl  whleh  indiTiduals 
woald  fain  impoae  on  the  enjoyment  and  diaposal  of  property  moat  yield  to 
the  fixed  mlea  which  have  been  preecribed  by  the  SQpreme  power  aa  eaeential 
to  the  uaefnl  ezietence  of  property.  If  under  the  aettlement  a  legal  eatata 
had  been  limited  to  Hesekiah  Pitchford  [iheeeahUquetruil]  for  life,  he  woold 
haye  taken  the  eatate  aa  one  in  ita  nature  alienable;  and  the  prohilntioQ 
against  alienation  would  have  been  absolutely  void.  The  ezdusiTe  right  en- 
forced through  the  trust  imposed  on  the  legal  proprietor  to  receiTe  the  profits 
of  the  property  thereby  oonyeyed  is,  in  equi^,  the  estate  in  that  property; 
and  equity  must  hold  a  prohibition  to  dispose  of  what  is  his  as  wholly  inoper- 
atiTe."  But  where  an  estate  was  devised  to  trustees  in  trust  to  pay  a  certain 
sum  out  of  the  rents  and  profits  annually  for  the  maintenance  of  the  cMldren 
of  the  testator's  son»  the  surplus  to  be  paid  to  the  son  for  life,  bot  so  as  he 
should  not  have  power  to  alienate  or  charge  the  same,  and  that  if  the  son 
should  in  any  manner  impede  or  frustrate  the  trusts  of  the  will  the  surplus 
should  no  longer  be  paid  to  him,  but  should  be  accumulated  for  his  children, 
the  condition  was  held  valid:  Lewei  v.  Lewu^  6  Sim.  304.  So  where  a  ahara 
of  a  trust  fund  was  bequeathed  in  trust  for  a  certain  person,  his  exeoutors» 
adminiBtrators,  and  assigns,  providing  that  if  during  the  lives  of  certain  other 
persons  he  should  assign,  charge,  or  otherwise  dispose  of  bis  share,  or  attempt 
to  do  BO,  his  interest  should  cease,  and  the  trustees  should  hold  the  same  in 
trust,  to  apply  to  the  support  of  himself  and  family  during  the  lives  of  the 
peraons  named,  and  after  their  deaths  to  settle  and  assure  said  share  for  the 
benefit  of  the  said  party  and  his  family,  the  condition  was  held  valid:  Kta/n' 
ley  V.  Woodcock^  3  Hare,  185.  And  generally,  it  is  certain  that  property 
may  be  given  to  trustees  in  trust  for  a  person  until  he  shall  dispose  of  it,  and 
then  over:  Loelyer  v.  Savage^  2  Stra.  947;  Williams  Beal  Prop.  87.  Other 
cases  illustrative  of  this  point  are  cited  in  the  next  division  of  this  note. 

COMDITION  THAT  PbOPERTT  DSTIflED  OR    CONVETED  SHALL  KOT  BE  SCTB- 

JECT  TO  Debts  of  the  devisee  or  grantee  is  ordinarily  a  condition  in  restraint 
of  alienation,  and  therefore  void:  Blaclslont  Bank  v.  Davis,  21  Pick.  42;  Me- 
banev,  Alebane,  4  Ired.  Eq.  131;  McCUary  v.  EUIb,  54  Iowa,  311;  S.  C,  37 
Am.  Rep.  205;  Jotm^  WiU,  23  L.  T.,  N.  S.,  211;  Graves  v.  Dolphin,  1  Sim. 
66;  Snowden  v.  Dales,  6  Id.  524.  Thus  where  an  annuity  was  given  which 
was  ^Glared  not  to  be  liable  to  the  debts  of  the  donee,  but  was  to  be  paid 
into  his  own  proper  hands,  it  was  held  that  it  nevertheless  passed  to  his  as- 
signees in  bankruptcy,  on  the  ground  that  he  could  not  keep  it  and  not  pay: 
Graves  v.  Dolphin,  1  Sim.  66.  So  in  TiUirighast  v.  Brxulford,  5  R.  I.  205,  it 
is  said  that  *'no  man  should  have  an  estate  to  live  on,  but  not  an  estate  to 
pay  his  debts  with.'*  And  where  a  certain  residuary  property  was  devi8e<l 
equally  to  the  testator's  nephews  and  nieces,  providing  as  to  the  share  of  one 
of  the  nephews  that  the  trustees  should  hold  it  for  him  for  his  life  and  pay 
him  the  interest  and  proceeds  as  they  accrued,  and  that  if  his  share  should  be- 
come liable  to  be  seized  by  any  of  his  creditors,  or  if  he  should  become  bank- 
rupt or  should  alien  or  mortgage  the  same,  his  interest  should  immediately 
cease  and  go  to  his  sisters,  it  was  held  not  a  conditional  limitation,  but  a 
condition  in  restraint  of  alienation,  and  therefore  void:  Jones*  Will,  23  L. 
T.,  N.  S.,  211.  So  where  a  sum  of  money  was  assigned  to  trustees  in  trust 
during  B.'s  life,  etc.,  to  pay  the  interest  to  him  or  lay  it  out  for  his  support, 
but  so  as  not  to  be  subject  to  his  debts,  and  after  his  death  all  the  savings, 
etc.,  to  be  in  trust  for  his  children,  upon  B.*s  becoming  bankrupt  it  was  held 
that  hia  life  interest  passed  to  his  assignees,  there  being  no  clear  gift  over: 
Huowden  v.  Dales,  6  Sim.  524     So  where  property  was  devised  in  trust  for 
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the  testator's  son,  providing  that  it  should  not  in  any  event  be  subject  to  his 
debts,  the  provision  was  held  to  be  a  nullity :  Mebojiev.  Mebane,  4  Ired.  Eq. 
131.  In  that  case  Ruffin,  G.  J.,  delivering  the  opinion,  said:  '*  Terms  of  ex* 
elusion  of  the  donee's  creditors,  not  amounting  to  a  limitation  of  the  estate, 
can  no  more  repel  the  creditors  than  a  restraint  upon  alienation  can  tie  the 
hands  of  the  donee  himself.  liability  for  debts  ought  to  be,  and  is,  just  aa 
much  an  incident  of  property  as  the  jus  detpaneruU  is;  for,  indeed,  it  is  one 
mode  of  exercising  the  power  of  disposition."  But  there  is  no  doubt  that  a 
testator  may  bequeath  property  for  the  benefit  of  the  donee  personally,  and 
yet  so  that  no  creditor  shall  take  any  advantage  from  it:  2  Bedf .  Wills,  290, 
301,  302,  and  cases  cited;  Braman  y.  StiUs,  2  Pick.  403.  Thus  an  estate  for 
life,  or  an  absolute  estate,  or  an  annuity  may  be  given  so  as  to  cease  upon 
alienation  or  bankruptcy,  orupon  being  seized  for  debt:  Sod^ford  v.  Haekmanf 
0  Hare,  475;  Brandon  y.  /^ofrtnson,  ISVes.  42;  Qravuy.  Dolphin,  1  Sim.  00; 
Wilkinson  v.  Wilkinson,  3 SwaxuL  515;  Bramhally.  Ferris,  14N.  Y.  41. 

In  Nichols  V.  EcUon,  91 U.  S.  725,  it  is  distinctly  and  emphatically  laid  down 
that  a  provision  in  a  will  giving  a  life  estate  in  land,  that  it  shall  not  be  alien- 
ated or  subject  to  the  devisee's  debts,  is  entirely  valid;  and  Mr.  Justice 
Miller,  after  stating,  as  heretofore  noticed,  that  he  does  not  agre^^vith  the 
doctrine  of  Brandon  y.  Bobinson,  18  Yes.  433,  that  the  power  of  alienation  is  a 
necessary  incident  of  a  life  estate,  says  further,  that  he  does  not  sec  **  that 
the  rents  and  profits  of  real  property  and  the  interest  and  dividends  of  per- 
sonal property  may  not  be  enjoyed  by  an  individual  without  liability  for  his 
debts  being  attached  as  a  necessary  incident  to  such  enjoyment  This  doc- 
trine is  one  which  the  English  chancery  court  has  ingrafted  upon  the  common 
law  for  the  benefit  of  creditors,  and  is  comparatively  of  modem  origin.  We 
concede  that  there  are  limitations  which  public  policy  or  general  statutes 
impose  upon  all  dispositions  of  property,  such  as  those  designed  to  prevent 
perpetuities  and  accumulations  of  real  estate  in  corporations  and  ecclesiastical 
bodies.  We  also  admit  that  there  is  a  just  and  sound  policy  peculiarly  sppro- 
priate  to  the  jurisdiction  of  courts  of  equity  to  protect  creditors  against  frauda 
upon  their  rights,  whether  they  be  actual  or  constructive  frauds.  But  the 
doctrine  that  the  owner  of  property,  in  the  free  exercise  of  his  will  in  dispos- 
ing of  it,  can  not  so  dispose  of  it,  but  that  the  object  of  his  bounty,  who  psrts 
with  nothing  in  return,  must  hold  it  subject  to  the  debts  due  his  creditors, 
though  that  may  soon  deprive  him  of  all  the  benefits  sought  to  be  conferred 
by  the  testator's  afiiection  or  generosity,  is  one  which  we  are  not  prepared  ta 
announce  as  the  doctrine  of  this  court."  The  prevailing  doctrine  in  this 
country  is  that  a  trust  estate  may  be  created  for  one's  benefit  for  life  by  deed 
or  will  providing  that  the  income  shall  be  paid  to  him  for  his  support  or  thai 
of  his  family,  and  that  it  shall  not  be  subject  to  his  debts  by  voluntary  chaige 
or  otherwise:  Pope  v.  EUioU,  8  B.  Mon.  50;  Braman  v.  Stiles,  2  Pick.  400; 
HiU  y.  MeBae,  27  Ala.  175;  Fisher  v.  Taylor,  2  Rawle,  33;  Vaux  v.  Parke, 
7  Watts  k  S.  19;  ShanUand's  Appeal,  47  Pa.  St.  113;  WhiU  v.  White,  30  Vt. 
838;  Perkins  v.  Diekinnon,  3  Gratt.  335.  In  Fisher  v.  Taylor,  supra,  the 
testator  directed  his  executors  to  purchase  land  and  huld  it  in  trust  for  his  son, 
who  was  to  have  the  rents  and  profits,  but  the  same  were  not  to  be  liable  for 
his  debts,  and  at  his  death  the  land  was  to  go  to  his  heirs,  and  in  default  of 
such  heirs,  to  the  testator's  heirs,  and  these  provisions  were  held  valid  and 
the  land  not  subject  to  execution  for  the  son's  debts.  Smith,  J.,  delivering 
the  opinion,  said:  "A  man  may  undoubtedly  so  dispose  of  his  land  as  to  sa- 
onie  to  the  object  of  his  bounty,  and  to  him  exclusively,  the  annual  profits. 
Ihe  mode  in  which  he  accomplishes  such  a  purpose  is  by  creating  a  tmsl 
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Mtate,  explicitly  dedgnating  the  nees,  and  defining  the  powers  of  the  trusteet. 
All  this  we  think  has  been  sufficiently  effected  in  the  case  nnder  consideration. 
Kor  is  snch  a  provision  contrary  to  the  policy  of  the  law  or  to  any  act  of 
•asembly.  Creditors  can  not  complain,  because  they  are  bound  to  know  the 
foundation  upon  which  they  extend  their  credit."  Where  a  father  devi8e«I  in 
trust  for  his  sons  until  they  became  free  of  debt,  providing  for  a  division  and 
setting  off  to  each  of  his  share  as  he  became  free  of  debti  it  was  held  that  the 
provision  did  not  import  a  restraint  on  alienation,  but  merely  limited  the 
interest  upon  the  happening  of  tlie  contingency,  and  that  until  the  sons  were 
free  of  debt  they  took  no  interest  subject  to  the  claims  of  their  creditors: 
Bank  qf  State  v.  Forney,  2  Ired.  Eq.  181. 

Partial  RnrBAiNTS  on  Auxnation. — Conditions  in  a  gift  or  devise  that 
the  donee  or  devisee  shall  not  alien  for  a  particular  time  or  to  certain  persons 
or  to  any  but  oertain  persons  have  been  held  to  be  valid  if  reasonable,  even 
where  a  fee-simple  estate  was  given:  1  Wash.  ReaL  Prop.  54;  Boone  Real 
Prop.,  sec.  17;  2  Redf.  Wills,  288;  17  Cent.  L.  J.  189;  McWiUiams  v.  NUUy, 
7  Am.  Dec.  656;  Langdan  v.  Ingram's  Ouardian,  28  lud.  360;  SimoiuU  v. 
8%moml%  Z  Met.  562.  As  where  a  testator  devised  to  his  wife  until  his  son 
William  should  come  to  the  age  of  twenty-two,  remainder  after  that  event  to 
certain  other  sons,  providing  that  if  any  of  his  said  sons  before  that  |jeriod 
ehould  *'  go  about  '*  to  sell  his  share  he  should  forfeit  the  same:  Larijt*9  Case^ 
2  Leon.  82;  S.  C,  3  Id.  182,  distinguished,  per  Christiancy,  J.,  in  JUandte- 
•baum  V.  MeDonell,  29  Mich.  78;  S.  C,  18  Am.  Rep.  61,  as  a  case  of  contin- 
gent remainder.  So  where  an  estate  was  devised  in  fee,  conditioned  that  it 
should  **  in  no  way  be  disposed  of  by  deed  of  gift  or  sale  "  until  the  devisee 
arrived  at  the  age  of  thirty-five:  Stewart  v.  Brady,  3  Bush,  623;  see  also 
Stewart  v.  Barrow,  7  Id.  368.  So  where  land  was  given  by  a  deed  of  gift  to 
oertain  minors  upon  condition  not  to  alien  or  incumber  it  until  the  youngest 
of  tlie  donees  should  attain  the  age  of  twenty-five,  which  was  the  age  of 
majority  under  the  Spanish  law  there  prevailing:  Davgal  v.  Fryer,  22  Am. 
Dec.  458.  So  in  case  of  a  devise  to  a  daughter  on  condition  not  to  alien  to 
any  but  her  sisterB  if  she  should  have  no  issue:  Doe  d,  OUl  v.  Pearwn,  6 
East,  173;  S.  C,  2  Smith,  295.  So  in  a  case  of  a  devise  to  the  testator's 
brother  on  condition  never  to  sell  "out  of  the  family:*'  In  re  Madeay,  L.  U., 
20  Eq.,  186.  In  that  case  Sir  G.  Jessel,  M.  R.,  delivering  the  opinion,  after 
stating  that  the  test  was  whether  or  not  the  condition  took  away  all  power 
of  alienation,  said:  "Now  you  may  restrict  alienation  in  many  ways.  Ton 
may  restrict  alienation  by  prohibiting  a  particular  class  of  alienation,  or  yon 
may  restrict  alienation  by  prohibiting  it  to  a  particular  class  of  individuals, 
or  you  may  restrict  alienation  by  restricting  it  to  a  particular  time.  In  all 
these  ways  you  may  limit  it,  and  it  appears  to  me  that  in  two  ways,  at  all 
events,  this  condition  is  limited.  Firsti  it  is  limited  as  to  the  mode  of  aliena- 
tion, because  the  only  prohibition  is  against  selling.  There  are  various  modes 
•of  alienation  besides  sale;  a  person  may  lease,  or  he  may  mortgage,  or  he 
may  settle;  thereforo  it  is  a  mere  limited  restriction  on  alienation  in  that 
way.  Then,  again,  it  is  limited  as  regards  class;  he  is  ne^er  to  sell  it  out  of 
the  family,  but  he  may  sell  it  to  one  member  of  the  family.  It  is  not,  there- 
fore, limited  in  the  sense  of  there  being  only  one  person  to  buy;  the  will 
ehows  there  were  a  great  many  members  of  the  family  when  she  made  her 
will;  a  great  many  are  named  in  it;  therefore  you  have  a  class  which  probably 
a-as  large,  and  was  certainly  not  small.  Then  it  is  not,  strictly  speaking, 
limited  as  to  time  except  in  this  way,  that  it  is  limited  to  the  life  of  the  first 
tenant  in  tail;  of  course,  if  unlimited  as  to  time,  it  would  be  void  for  remote- 
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nan  under  Another  mle.  So  that  this  is  strictly  a  limited  restraint  on  aliena- 
tion, and  unless  Ccke  upon  Littleton  has  been  orerruled  or  is  not  good  law» 
this  ii  a  good  condition." 

On  the  other  hand,  where  a  will  provided  that  certain  real  estate  should 
remain  unsold  until  one  of  the  devisees  should  attain  the  age  of  twenty-five, 
<yr,  in  case  of  the  death  of  such  devisee,  until  twenty-one  years  after  the 
date  of  the  will,  the  condition  was  held  void:  MandM>aiim  v.  MeDcndl^  29 
Mich.  78;  S.  C,  18  Am.  Rep.  61,  examining  nearly  all  the  prior  cases  on  this 
point.  So  where  the  condition  was  against  alienation  until  twenty-five  years 
after  the  testator's  death,  the  condition  was  hold  void  as  savoring  of  per- 
petuity: Oxley  V.  Lane,  35  N.  Y.  347.  So  where,  in  a  devise  in  fee,  there 
was  a  condition  that  the  devisees  should  not  be  allowed  to  sell,  dispose  of,  or 
incumber  the  land  devised  to  them  until  the  expiration  of  ten  years  after  the 
testator^s  youngest  son  should  arrive  at  full  age,  the  condition  was  held  void: 
Andenon  v.  Carif,  86  Ohio  St.  606;  S.  C,  38  Am.  Rep.  6C2.  A  condition  to 
sell  only  to  a  particular  person  was  adjudged  void  mAUwater  v.  AUwcUer,  18 
Beav.  830;  S.  C,  18  Jnr.  60;  a  O.,  23  L.  J.  Ch.  692.  In  that  case  Sir  J.  Rom- 
Uly,  M.  R.,  said:  "  It  is  obvious  that  if  the  introduction  of  one  person's  name, 
as  the  only  peraon  to  whom  the  property  may  be  sold,  renders  such  a  pro- 
viso valid,  a  restraint  on  alienation  may  be  created,  as  complete  and  perfect 
as  if  no  person  whatever  was  named;  inasmuch  as  the  name  of  a  person  who 
alone  is  permitted  to  purchase  might  be  so  selected  as  to  render  it  reasonably 
certain  that  he  would  not  buy  the  property,  and  that  the  property  could  not 
be  aliened  at  all.  It  appears  to  me,  also,  that  this  is  the  true  construction  of 
the  words  used  by  the  testator;  it  is,  in  truth,  an  injunction  never  to  sell  the 
hereditaments  devised  at  aU."  In  Sdurmerhom  v.  Negtts,  1  Denio,  448,  a 
condition  in  a  devise  of  a  remainder  in  fee  to  the  testator's  children  was  that 
no  part  of  the  land  should  be  sold  or  alienated  by  any  of  the  said  children, 
**  or  by  any  of  their  descendants  or  posterity,  except  it  be  to  each  other,  or 
to  their  and  each  of  their  descendants,"  on  pain  of  forfeiture,  and  the  condi- 
tion was  held  void  as  to  those  taking  a  fee  under  the  wiU.  It  certainly 
would  seem,  upon  principle,  that  a  partial  restraint  upon  alienation  is  just  as 
obnoxious  to  the  idea  of  complete  ownership  as  a  general  restraint.  If  a 
perpetual  prohibition  upon  the  alienation  of  a  fee  is  repugnant  to  the  estate, 
why  ii  not  a  prohibition  for  a  single  day  equally  so?  See  on  this  point  the 
valuable  obeervations  of  Judge  Christiancy  in  McmdldHiUfn  v.  AfeDonell,  29 
Mich.  78;  S.  C,  18  Am.  Rep.  61. 

Necissitt  or  Girr  Over  to  Vaudats  Restbautt  on  Auemation.— In 
several  of  the  cases  already  referred  to,  attempted  restraints  upon  aliena- 
tion have  been  held  invalid  because  there  was  no  limitation  over  in  case  of 
alienation.  Other  cases  to  the  same  effect  may  be  mentioned.  In  WoodmU' 
toii  V.  WaUsar,  2  Russ.  &  M.  204,  it  was  held  that  to  make  a  clause  against 
anticipation  of  an  annuity  effectual,  there  must  be  a  gift  over.  Lord  Chan- 
oellor  Brougham  said:  "  If  a  testator  be  desirous  to  give  an  annuity  without 
the  power  of  anticipation,  he  can  only  do  so  by  declaring  that  the  act  of 
alienation  shall  determine  the  interest  of  the  legatee  and  create  a  new  inter- 
est in  another.'*  So  in  a  devise  for  life  forbidding  disposal  by  the  devisee, 
the  prohibition  was  held  nugatory,  because  there  Mras  no  limitation  over,  in 
Pact  V.  Pcuv,  73  N.  C.  119,  where  the  court  say:  **  It  is  settled  that  by  no 
form  of  words  can  property  be  given  to  a  man,  or  to  another  in  trust  for  him, 
so  that  he  shall  not  have  a  right  to  dispose  of  his  estate  in  it,  unless  there  be 
in  the  instrument  of  gift  a  provision  that  upon  an  attempted  alienation  it 
shallgoover  to  some  other  person."    So  held,  also,  in  case  of  a  devise  to  tma* 
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t^bA  m  traat  to  pay  the  income  of  the  estate  to  the  teetator^s  eon  for  life,  and 
ac  hU  death  to  oonvey  pamiaiit  to  hia  appointment^  or  in  default  of  appoint* 
ment,  to  his  heirs,  prohibiting  any  alienation  or  antieipatioD  by  him  without 
limitation  over:  TilUnghcut  v.  Bratf/ord,  5  R.  I.  20&.  Indeed,  it  may  be  laid 
down  as  a  general  mle^  that  unless  there  is  a  reversion  or  limitation  orer  to> 
secure  obedience  to  a  prohibitioa  against  alienation,  it  is  wholly  nugatory. 
It  oonld  not  be  otherwise,  as  Bir.  Justice  Christiancy  shows  in  ifaudfeftcmm 
T.  MeDomUf  29  Mich.  78;  8.  C,  18  Am.  Rep.  61»  because  without  such  re- 
Tersion  or  limitation  over  there  would  be  no  one  to  insist  upon  obedience. 
Besides,  while  a  naked  restraint  on  alienation  is  repugnant  to  the  l^gal  ide» 
fd  ownership  in  general,  there  is  nothing  objectionable,  at  least  in  theory,  U» 
making  the  limitation  of  a  subsequent  estate  depend  upon  a  prohibited 
slienation  by  a  prior  taker  if  the  limitation  be  not  too  remote,  and  be  not  in 
Itself  inconsistent  with  the  nature  of  the  prior  estate. 

Coi^inOllS  AOAIN8T  AXilSirATIOM  AXB  StKIOTLT  OONSTBinED^  Kid  eTOU  if 

they  would  otherwise  be  TaUd,  are  ine£Eeotual  unless  certainly  and  dearly 
expressed.  A  provision  restraining  the  donee  or  devisee  of  an  estate  from 
"going  about  '*  touching  any  slienation,  or  ''attempting  "  or  " offering"  t» 
alienate,  or  the  like^  is  ordinarily  void  for  uncertainty  if  not  aided  by  other 
words:  8%r  Anthm^  MUdma^s  Gate,  6  Co.  42;  Pitree  v.  Win,  1  Vent  321^ 
a  C,  Pol.  435;  Brothers  v.  McCurdy,  30  Pa.  St.  407.  But  a  prohibition 
against  an  *'  attempt "  to  alienate  was  held  not  too  indefinite^  in  Brandon  v. 
Aston,  2  You.  A  CoU.  C.  C.  28. 

CONDITIOM  OB  OOYXNANT  IH  LXASB  WOR  TllBS  OB  LOTI  HOT  TO  AflUOV^ 

alienate,  or  part  with  the  lease  or  the  premises  without  license,  though  for* 
feiture  is  provided  as  the  penalty,  is  unquestionably  valid:  Wood  on  Land. 
A  Ten.,  sec  323;  3  Jur.,  N.  a,  311;  Boe  v.  OaUiers,  2  T.  B.  238;  Aforgan  v. 
Slaughter^  1  Bsp.  8;  Doe  v.  Beoaui,  3  Blau.  A  SeL  353;  Cimrch  v.  Brown^  15 
Ves.  263;  Hargrone  v.  Kkig,  5  lied.  £q.  430.  **It  is  reasonable^"  says  Asb- 
hurst,  J.,  in  Rot  v.  Galiia^  2  T.  B.  238,  *'  that  a  landlord  should  exercise 
his  judgment  with  respect  to  the  person  to  whom  he  trusts  the  management 
of  his  estate."  It  is  on  the  ground  that  the  lessor  continues  to  be  the  owner 
that  he  has  the  right,  if  he  pleases,  to  reserve  the  privilege  of  determining 
who  shall  occupy  his  Isnd.  A  coveoaat  of  this  sort  is  said,  in  Morgan  v. 
Slaughter,  1  Esp.  8,  to  be  "  a  fair  aud  usual  covenant."  So  in  FolBngham  v. 
Crq/t,  3  Anst.  700,  a  covenant  not  to  assign  was  held  to  be  implied  in  an 
agreement  for  a  lease  with  "all  usual  and  reasonable  covenants."  But  in 
Chmreh  v.  Brown,  15  Ves.  258,  it  is  said  not  to  be  a  usual  covenant,  and  that 
a  lessor  is  not  entitled  to  it  without  an  express  stipulation.  If  the  covenant 
or  condition  is  not  to  assign  without  license  in  vrriting,  parol  license  will  not 
do:  Boe  v.  Harrison,  2  T.  R.  425.  Such  covenants  and  conditions  in  leases, 
however,  are  not  favored,  but  are  regarded  with  the  utmost  jealousy:  Cmsoe 
V.  Bvgby,  2  W.  Black.  786;  CAure/*  v.  Broum,  15  Ves.  258,  265;  lAmngeUm 
V.  Stickles,  7  Hill,  255;  Chipman  v.  Emerie,  5  CaL  49.  They  are  always 
strictly  construed:  Jackson  v.  Sihenuui,  15  Johns.  278.  It  was  settled  in 
thtmpw^s  Case,  4  Co.  119;  S.  C,  1  Smith's  Lead.  Gas.,  0th  Am.  ed.,  89,  that 
a  condition  in  a  lease  not  to  assign  without  license  was  destroyed  forever 
where  license  was  once  given  even  as  to  part  of  the  prenuses.  This  decision, 
though  often  animadverted  upon,  was  always  acquiesced  in  in  England  until 
the  rule  laid  down  was  abrogated  by  statute  22  A  23  Vict.,  a  35,  sec  1 :  Wood 
on  Land.  A  Ten.,  sec  323;  Dumpor^s  Case,  1  Smith's  Lead.  Oas.,  6th  Am. 
•d.,  91,  note;  Doe  v.  BUss,  4  Taunt  735;  Brwn&neU  v.  Macpkerson,  14  Ves. 
173.    Dumpor*s  Case  is  approved  and  followed  in  Chipman  v.  Bmericm  6  GaL 
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49.  A  oovenant  that  neither  the  lessee  nor  his  assignees  will  assign  mns 
with  the  land:  irUlianu  v.  EarU,  9  Best  A  S.  740.  Wliere  the  lessee  cov- 
•nanta  not  to  assign  witliout  leave,  bat  does  so  assign,  liis  assignee  may,  by 
assigning,  escape  liability  for  rent:  Paul  v.  Nurae^  8  fiam.  A  Cress.  486.  A 
fine  on  alienation  in  a  lease  for  life  or  years  is  also  valid:  LMngUon  v. 
SlicUea,  7  Hill,  253;  Overbagh  v.  PcUrk,  8  Barb.  36. 

RlSTliAIllTS  ON  AUKNATIOH   OR  ANTICIPATION   BY  FkMES  CoVERT  rSSpOOt- 

ing  property  settled  to  their  sepsrate  use,  in  the  instrument  conferring  the 
se]iarate  nse,  are  also  an  exception  to  the  general  rale  against  restraints  on 
alienation,  and  are  undoubtedly  valid:  I  Bish.  Mar.  W.,  sec.  844;  Schooler 
on  Hush.  A  W.,  sec  202;  Jodtson  v.  Hobhouge,  2  Meriv.  483;  Pybus  v.  Smith, 
8  Bro.  C.  C.  340;  Brandom  ▼.  Bobin9on^  18Tes.  429;  Barton  v.  Briscoe,  Jac 
e05;  WoodmegUm  v.  Waiber^  2  Ross.  A  M.  205;  BagffeU  v.  Meux^  1  ColL  138; 
&  C,  8  Jur.  391;  S.  C,  13  L.  J.  Ch.  228;  TSiOeU  v.  Amutrang,  4  Jur.  34; 
RobiMtm  V.  Wheelwright,  6  DeO.  M.  AG.  635;  Weete  ▼.  8tgo,  9  Ga.  199;  Dirk 
V.  PiUJ^ord,  1  Dev.  A  B.  484;  Mdnxne  v.  Mebane,  4  Ired.  Eq.  133,  per  Ruf- 
fin,  C.  J.;  Shank  v.  Brown,  61  Pa.  St.  820;  Perkins  v.  Hays,  3  Gray,  40); 
Nixon  v.  Rose,  12  Gratt.  425;  Radford  y.  CarwUe,  13  W.  Va.  572.  The 
reason  for  this  exception  is  that  the  separate  estate  being  a  creation  of  equity, 
the  courts  of  equity  claim  the  right  to  mold  it  so  as  to  efiectuate  the  object 
intended  by  securing  the  estate  to  the  beneficiary  against  the  practices  of  her 
husband.  But  a  restraint  on  alienation  in  a  gift  to  the  separate  use  of  a  feme 
sole  is  void  where  there  is  no  gift  over,  as  in  the  case  of  any  other  person  eui 
juris:  Newton  v.  Reid,  4  Sim.  141;  Woodmeston  v.  Walker,  2  Russ.  A  M.  197; 
Drown  v.  Pocock,  2  Id.  210.  But  if  she  afterwards  marries  before  alienation, 
the  restraint,  it  seems,  becomes  effectual:  l^iUett  v.  Armstrong,  1  Beav.  1 ; 
8.  C,  4  Jur.  34.  And  where  the  gift  is  to  one  who  is  a  feme  covert  at  the 
time,  but  afterwards  becomes  discovert,  the  restraint  is  at  an  end:  Jones  v. 
Salter,  2  Russ.  A  M.  208;  Barton  v.  Briscoe,  Jac.  603.  And  if  she  marries 
again,  the  restriction  is  not  revived:  HamersUy  t.  Smith,  4  Whart.  126. 

Conditions  in  Rjbatraint  of  Alienation  in  Deyisss  to  Chabitt  are  also 
valid,  because  it  is  the  normal  character  of  charity  property  to  be  inalienable: 
Jones  V.  Habersham,  3  Wood,  443;  Stanley  v.  Colt,  5  Wall.  119;  Perin  v. 
Carey,  24  How.  465;  Tard*s  Appeal,  64  Pa.  St.  95. 

Condition  in  Grant  in  Fbk,  fob  Payment  of  Rbnt,  with  Right  of 
Re-entbt  for  non-payment,  ia  not  a  restraint  upon  alienation,  or  in  any  way 
repugnant  to  the  estate,  and  is  valid:  Van  Rensselaer  v.  Hays,  19  N.  Y.  68; 
Van  Rensselaer  v.  Ball,  Id.  102;  Van  Rensselaer  v.  Denniwn,  35  Id.  400;  Van 
Rensselaer  v.  Barringer,  39  Id.  14;  Centred  Bank  v.  Heydom,  48  Id.  268,  per 
Hunt,  commissioner,  dissenting;  Cogger  v.  Lansing,  64  Id.  431;  Main  v. 
Oreen^  32  Barb.  454,  all  citing  the  principal  case  as  admitting,  or  at  least 
as  not  denying,  the  validity  of  such  a  condition.  That  a  conveyance  or  lease 
in  fee  reserving  rent  operates  as  an  assignment  and  not  as  a  lease,,  and  leaves 
no  estate,  reversion,  or  possibility  of  reverter  in  the  grantor,  is  a  point  to 
which  the  principal  case  is  cited  in  Tyler  v.  //eidom,  46  Barb.  449;  Lyon  v. 
Adde,  63  Id.  96;  Van  Rensselaer  v.  Read,  26  N.  Y.  653;  Van  RenMselaer  v. 
DesuUson,  35  Id.  399.  And  a  claim  of  possession  under  a  lease  of  this  kind 
is  tantamount  to  a  claim  of  a  title  in  fee:  Bedell  v.  Shaw,  59  Id.  51. 

What  Constitutes  Alienation  ob  Transfer   Violating   Condition. 
Where  a  condition  against  alienation  is  valid,  it  is  a  question  of  some  impor- 
tance ss  to  what  will  constitute  such  an  alienation  as  will  be  a  breach  of  the 
eondition.     Making  a  lease  for  sixty  years,  and  so  from  sixty  yean  to  sixty 
Am.  Dao.  Yoif.  LVII-^ 
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feare  until  two  hundred  and  forty  years  be  [lassed,  liai  been  held  a  violatioii 
of  a  condition  not  to  "sell:"  Largest  Ccue,  2  Leon.  82;  8.  C,  3  M.  182. 
Where  a  will  giving  a  life  intensst  in  an  estate  provides  against  assigning  or 
charging,  or  attempting  to  assign  or  charge  it,  an  agreement  by  the  devisee 
of  tiie  estate  to  charge  a  debt  thereon  in  case  of  Uie  deficiency  of  another 
estate,  or  a  power  of  attorney  given  by  such  devisee  authorizing  the  receipt 
of  the  rents  and  profits  of  the  life  estate  in  discharge  of  the  debt,  is  a  breach 
of  the  proTision,  and  determines  the  life  estate:  Wilkmstm  v.  WUkhuom^  S 
fiwans.  515.  But  where  property  was  given  with  a  proviso  for  its  forfeiture 
and  a  gift  over  in  case  of  aliena^on,  giving  a  warrant  of  attorney  to  oonfeM 
Judgment  was  held  no  alienation,  so  as  to  work  a  forfeiture,  if  not  given  as  a 
contrivance  to  evade  the  restraint:  Avifon  ▼.  Hdma,  1  Johns.  &  H.  590.  So 
in  case  of  a  covenant  in  a  lease  not  "to  let»  set,  assign,  traoafer,  make  over,** 
etc.:  Doe  v.  CaHer^  8  T.  R.  57,  900.  Outlawry,  operating  an  involuntary 
alienation,  works  no  forfeiture  of  an  annuity  bequeathed  as  an  *"^'«— wMt 
provision  for  the  annuitant's  personal  use  and  support,  not  subject  to  be  alien- 
ated or  anticipated,  or  liable  to  his  debts,  control,  or  engagementi,  with' a 
proviso  that  if  he  should  sell,  assign,  transfer,  or  make  oiver,  demise,  moirt- 
gage,  charge,  or  otherwise  attempt  to  atienate.  said  aqnuity,  or  do*  any  jmA» 
dee«l,  matter,  or  thing  to  aharge,  aliensite^  or  affeci)  the  same^  it  ia  to  be  sus- 
pended: Hex  V.  RobiMom,  Wig^tw.  38&  The  probibition  was  held  to  lie 
only  against  vohuitary  acts  of  the  party.  So  baAkmfktcy^  waa  helil,  upon  aind- 
Ur  priilcipka,  not  to  work  a  forfeiinreof  a beqnetjt'Ol  4tookla tkust  Ibr  the 
life  «f  A.,  and  after  his  death  for  his  children,  with  a  proviso  that  hit  life  in- 
terest shonkl  ndt  be  anfajeot  to  any  alienation  or  d^tfpoalQion  by  sal^  mor^gaf^e, 
br  otherwise,  in  any  manner  whateoevar;  and  in.  Icaae  he  should  charge  or 
afioot  to  charge)  affect  or  iacomber  theeame,  his  life  inftereat  abotid  be  for- 
{eited«  and  the  stock  shouU.  ge  to  those  next  entitled]  Lear  y»Ltgff9U,\  Euos. 
'  ft  U.  690.  And  it  waa  decided  that  the  bankrupt^  inteteel  paai^  to  Jbia  aa- 
aigneea.  A  shniiai*  ticooluaion  waa  reached  in  Fym  v.  Itccbyw,  12  Sim.  3d4, 
.wbe^TM  tiie  provision  o{  the  wiU  was  that  i(  the  person  to  wbipm  thci  life  inter- 
est was  given  should  assign  or  otherwise  dispose  of  the  san^c,  the  fund  should 
go  over.  See  alao  BraauJUyii  v,  Rotfimgori^  18 , Ves,  429.  ^\x%  in  Dommett ,  v. 
Bwlford^  3  Id.  149,  the  bankruptcy  of  the  a,nnnitan^  was  held,  to  terminase 
an  annuity  charged  on  realty  for  hia  life,  pa^rable  to  iiim  only  upon  bis  own 
/  receipt,  and  not  to  be  alienated,  and  if  alienated,  to  cease  immediately.  A 
'  covenant  or  proviso  in  a  lease  not  to  assign  without  license  is  not  violated  by 
an  involuntary  ajBsignmcnt  under  the  bankrupt  act:  Weathercdl  v.  Oeering,  12 
Vca,  504.  Where  a  lease  is  given  for  a  specitied  term  if  the  lessee  and  his 
executors  shall  so  long  continue  to  occupy  the  premises,  hut  to  terminate  if 
he  shall  **  let,  set,  assign  over,  or  otherwise  depart  with  "  the  lease,  such  lease 
is  forfeited  where  the  lessee  becomes  banki^pt,  and  his  assignees  take  pos- 
session of  the  premises  and  sell  the  lease:  Doe  v.  Clarke,  8  East,  183.  Not 
so  where  the  covenant  in  a  lease  is  merely  that  tlie  lessee,  his  executors,  ad- 
ministrators, or  assigns,  sliall  not  assign  the  lease,  or  his  interest  therein  or 
in  the  premises,  and  the  lessee  becomes  bankrupt,  and  his  assignees  assign 
the  lease  by  order  of  the  court:  Doe  v.  Bevan,  3  Mau.  &  Sel.  353.  A  cove- 
nant, condition,  or  proviso  in  a  lease  against  assignment  thereof  does  not  pre- 
vent subletting:  Crusoe  v.  Bughy,  2  W.  Black.  766;  Church  v.  Broum,  15  Ves. 
258,  265;  Margrave  v.  King,  6  Ired.  Eq.  430.  Nor  is  a  subleaae  of  part  of 
the  premuBes  a  breach  of  a  covenant  in  a  lease  not  *'  to  sell,  dispose  of,  or  as- 
sign "  the  lessee's  interest  in  the  demised  premises:  JackBon  v.  ^yUverfMil^  15 
Johns.  278.    Nor  is  a  sublease  of  part  for  part  of  the  term  only  a  breadi  of  % 
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condition  not  to  '*  aasign  otbt  or  otherwiBO  part  with  tho  indentnre  or  the 
premises  thereby  leased,  or  any  part  thereof,  to  any  person:"  Jackiom  v. 
Ilarrimm,  17  Id.  06.  Bat  a  proviso  in  a  lease  not  to  assign  or  otherwise  part 
with  the  lease  or  the  premises,  or  any  part  thereof,  for  the  whole  or  any  part 
of  the  term,  is  broken  by  a  sublease:  Doe  v.  WonUff,  i  Camp.  20.  So  also  a 
sublease  by  the  lessee's  administrator  is  a  breaoh  of  a  provision  that  the  leasee 
or  his  administrators  shall  not  "  set,  let,  or  assign  over  "  the  whole  or  any 
part  of  the  premises:  Roe  v.  llarriaon,  2  T.  R.  425.  A  devise  is  a  breach  of 
a  provision  in  a  lease  against  assignment:  Kwig/U  ▼.  Morjf,  Cro.  Elia.  60;  or 
of  a  condition  not  to  demise  for  a  longer  term  than  from  year  to  year:  Berrp 
V.  Taunton^  Id.  831.  A  deposit  of  a  lease  as  security  for  a  loan  is  not,  it  seems, 
a  breach  of  a  covenant  not  to  Iet»  set,  assign,  transfer,  set  over,  or  otherwise 
part  with  **  the  lease  or  the  premises: "  Doe  v.  Laming^  Ry.  &  M.  86;  Doe  t. 
Hogg,  4  Dow.  &  Ry.  226. 

Heibs  o?  Auxnob  abi  Estopped  to  Dbny  Vauditt  o?  Aubnatiov 
made  in  violation  of  restrictions  in  the  conveyance  under  which  such  alienor 
held  where  the  restrictions  are  subsequently  removed:  Ale  WUHama  v.  NUly^ 
7  Am.  Dec  654. 


Nicholson  v.  Lbavht, 

[6  New  Tors  (2  8»:j>ch),610.) 

Assionmbnt  fob  Benefit  of  Ckkditobs,  Giviyo  Tbustee  DisoBXTioyABT 
PowBB  TO  Sell  on  Cbedit,  is  void,  because  it  tends  to  delay  creditors 
by  embarrassing  their  right  to  have  an  immediate  conversion  of  the  prop- 
erty into  cash. 

Intent  to  Hinder  and  Delay  Ckeditobs  by  Assignment  for  the  benefit 
of  creditors  renders  it  fraudulent  and  void,  but  not  so  merely  incidental 
delay. 

Appeal  from  a  judgment  of  the  New  York  superior  court  dis- 
missing a  creditor's  suit.  The  suit  was  brought  to  annul  volun- 
tary assignments  for  benefit  of  creditors,  with  preferences,  be- 
cause they  contained  a  power  to  the  trustees  to  sell  the  property 
**  for  cash  or  upon  credit,  or  partly  for  cash  and  partly  upon 
credit,  as  they  should  think  proper."  The  superior  court  sus* 
tained  the  assignments,  and  dismissed  the  suit^  and  the  com- 
plainants, judgment  creditors,  appealed. 

Charles  0*Conor,  for  the  appellants. 

Samuel  Beardsley^  for  the  respondent. 

By  Court,  Gardiner,  J.  The  only  question  which  I  propose 
to  consider  is,  whether  a  provision  authorizing  a  credit  in  the 
discretion  of  the  trustees,  upon  the  sale  of  the  property,  avoids 
the  trust  as  to  the  complainant,  a  judgment  creditor. 

One  of  the  express  trusts  authorized  by  statute  is  "  to  sell 
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lands  for  the  benefit  of  creditors."  Trusts  of  personal  property 
are  tolerated  by  our  law  for  the  same  object.  The  power  to 
create  a  trust  of  real  or  personal  property,  or,  as  in  this  case,  of 
both,  must  be  construed  in  the  light  of  other  proyisions  of  the 
common  law  and  the  statutes  of  this  state.  One  of  these  stat- 
utes prescribes  that  every  assignment  of  any  interest  in  lands^ 
goods,  or  things  in  action,  mode  with  intent  to  hinder,  delay ^ 
or  defrauc*  creditors  of  their  lawful  suits,  damages,  debts,  or  de- 
mands, shall,  as  against  the  persons  so  hindered,  delayed,  etc., 
be  void:  2  B.  S.  137,  sec.  1.  Another,  that  all  assignments  of 
goods,  etc.,  in  trust  for  the  use  of  the  person  making  the  same, 
shall  be  void  as  against  creditors,  existing  or  subsequent,  of 
such  persons:  Id.  135,  sec.  1. 

These  statutes  are  but  expositions  of  the  common  law:  Cadty-^ 
gan  y.  Kenwiil,  2  Cowp.  432,  which,  in  addition,  imposes  upon 
the  debtor  the  obligation  to  pay  his  debts  as  they  become  due. 
These  various  provisions  of  law  must  stand  together,  and  each 
should  be  so  interpreted  as  to  preserve  the  rights  of  the  debtor^ 
without  essentially  affecting  his  obligations  to  his  creditors. 
The  legislature  have  conferred  upon  the  debtor  the  right  to 
create  a  trust  of  his  property  for  certain  purposes.  He  may  also 
prefer  one  creditor  to  another.  Of  course,  the  '*  delay"  to  cred- 
itors, necessarily  resulting  from  a  fair  exercise  of  these  rights,  is 
not  prohibited  by  any  statute;  but  this  delay  must  be  incidental 
and  necessary  to  the  existence  of  the  trust  or  the  exercise  of  the 
power.  Where  it  becomes  the  principal  motive  for  the  creation 
of  the  one  or  the  exercise  of  the  other,  the  conveyance  made 
and  thing  done  in  pursuance  of  such  intent,  if  any  injuiy  doea 
or  may  thereby  result  to  creditors,  is  prohibited  by  statute,  and 
may  be  avoided  at  their  instance. 

Nothing  beyond  this  was  determined  in  Meux  v.  Howell^  4 
East,  1,  and  in  Wilder  v.  Winne,  6  Cow.  287,  and  other  cases 
to  which  we  have  been  referred.  In  the  first  case,  Lord  Ellen- 
borough  said:  ''  The  statute  was  meant  to  prevent  deeds,  etc.,. 
fraudulent  in  their  concoction,  and  not  merely  such  as  in  their 
effect  might  delay  or  hinder  creditors."  And  in  the  last,  it  was 
held  that  it  could  not  be  left  to  a  juiy  to  decide  whether  an  ex- 
ecution was  issued  upon  a  bona  fide  judgment,  with  an  intent  to 
delay  other  creditors,  that  such  must  necessarily  have  been  the 
intent,  the  property  being  insufficient  to  pay  both  judgment 
creditors.  Both  of  these  were  cases  of  preference  by  oieans  of 
judgments  confessed  to  bona  fide  creditors,  who  had  issued  exe- 
cutions and  levied  upon  the  insolvent's  property.     The  delay  in 
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each  case  to  other  creditors  was  the  neoeesazy  result  of  the 
preference  given,  and  for  that  reason  lawful. 

Indeed,  these  anthorities  and  others  of  the  same  dass  are  not 
distingaishable  in  principle  from  a  case  in  which  an  insolyent, 
owing  debts  of  an  eqnal  amount  to  two  different  creditors  with 
money  snfficient  to  discharge  one  only,  and  no  other  property, 
pays  one  demand  in  fnll,  and  omits  the  other  intentionally.  No 
one  would  imagine  in  the  instance  supposed  that  the  debtor 
and  the  fortunate  creditor,  one  or  both,  were  liable  in  a  penal 
action  for  fraud.  The  payment  of  one  demand,  although  the 
debtor  happened  to  owe  two,  was  right  in  itself,  and  precisely 
what  the  law  required.  And  although  the  parties  may  have 
foreseen  and  intended  that  other  creditors  should  be  delayed, 
the  delay  would  be  the  incidental  consequence  of  an  act  per- 
fectly just  and  legal.  But  let  us  suppose  that  the  debtor  owed 
but  one  debt,  and  had  transferred  his  property  with  intent  to 
hinder  and  delay  that  creditor,  although  but  for  one  day,  the 
assignment,  if  it  could  have  that  effect,  would  be  fraudulent  and 
void.  The  same  would  be  true  of  a  trust  giving  preferences, 
but  intended  to  hinder  and  delay  other  creditors.  In  these 
cases  the  motives  for  creating  the  trust,  and  the  purpose  to  be 
affected  by  it,  would  be  illegal.  The  delay,  instead  of  being  in- 
cidental, would  be  the  primaiy  object  to  be  accomplished  by  its 
creation.  Such  an  intent,  whether  manifested  by  an  open  or 
secret  trust,  avoids  the  conveyance.  There  is  no  case  to  the 
contrary,  nor  can  there  be  without  a  repeal  of  the  statute. 

It  was  argued  that  an  "  intent  to  hinder  and  delay  creditors, 
there  being  no  intent  to  defraud  them,  will  not  make  an  assign- 
ment  illegal;  a  positive  intent  to  defraud  must  exist."  The  an- 
swer to  this  suggestion  is,  that  a  positive  intent  to  defraud 
always  does  exist,  where  the  inducement  to  the  trust  is  to  hinder 
and  delay  creditors,  since  the  right  of  a  creditor  to  receive  his 
demand  when  due  is  as  absolute  as  the  right  to  receive  it  at  all. 
It  has  always  been  understood  that  where  an  individual  has  in- 
curred an  obligation  to  pay  money,  the  time  of  payment  was  an 
essential  part  of  the  contract;  that  when  it  arrived  the  law  de- 
manded an  immediate  appropriation  by  the  debtor,  of  his  prop- 
erty in  discharge  of  his  liability,  and  if  he  failed,  would  itself, 
by  its  own  process,  compel  a  performance  of  the  duty.  The 
debtor,  by  the  creation  of  a  trust,  may  direct  the  application  of 
his  property,  and  may  devolve  the  duty  of  making  the  appro- 
priation upon  a  trustee.  This  the  law  permits,  and  such  delay 
as  may  be  necessaxy  for  that  purpose.     But  the  debtor  can  not 
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in  this  way  avoid  the  obligation  of  immediate  payment,  or  ex- 
tend the  period  of  credit  without  the  assent  of  the  creditor. 
The  attempt  to  do  this,  however  plausible  may  be  the  pretense, 
is  in  conscience  and  in  law  a  fraud,  a  nothing  else.  It  is  the 
fraud  which  we  are  asked  to  sanction,  by  upholding  the  trust  in 
question. 

These  insolvent  debtors  have  authorized  their  trustees,  accord- 
ing to  their  discretion,  to  sell  the  assigned  property  upon  credit. 
They  are  to  determine  when  the  purchasers  shall  pay,  and  of 
course  when  the  creditors  shall  receive  their  dividend.  Their 
power  amounts  to  this,  as  we  shall  see,  if  it  amounts  to  anything. 
It  is  hardly  necessary  to  say  that  what  the  debtors  could  au- 
thorize, they  could  direct  to  be  done;  and  they  could  have  pre- 
scribed the  period  for  the  credit  in  the  trust  deed.  Their  power 
in  this  respect,  upon  the  principles  assumed  by  the  court  below, 
is  unlimited,  if  exercised  in  good  faith.  The  whole  argument, 
independent  of  authority,  in  favor  of  this  extraordinary  power, 
resolves  itself  into  this,  that  without  it  the  property  of  the  debtor 
may  be  sacrificed  and  creditors  thereby  injured.  To  this  it  may 
be  answered,  if  the  trust  property  is  not  readily  convertible  into 
money,  the  debtor  may  dispose  of  it  himself.  He  is  under  no 
obligation  to  assign.  It  was  not  the  object  of  the  legislature, 
as  the  late  chancellor  remarked,  "  to  hold  out  inducements  to  a 
debtor  in  failing  circumstances  to  place  his  property  beyond 
the  reach  of  creditors:"  Rogers  v.  De Forest,  7  Paige,  274.  In 
the  second  place,  if  the  property  is  more  than  sufficient  to  dis- 
charge all  the  debts  of  the  assignor,  he  has  no  right  to  delay 
creditors,  by  giving  credit  on  the  sale  of  the  property,  with  a 
view  to  increase  the  surplus  resulting  to  him;  this  would  be  a 
trust  for  his  own  benefit,  and  consequently  void^  by  the  first 
section  of  the  "act  against  fraudulent  conveyances:"  Hartv, 
Crane,  Id.  87.  If  the  property  is  insufficent  to  pay  the  demands 
of  creditors,  it  is  obvious  that  they  are  chiefly  interested  in  the 
amount  to  be  realized  by  the  sale.  As  they  must  sustain  the 
loss,  if  there  is  a  deficiency,  they  should  have  the  right  to  be 
consulted  and  to  determine  whether  their  interest  will  be  better 
subserved  by  a  smaller  sum  presently  received  or  a  larger  one 
at  a  future  period.  The  rights  of  the  debtor  are  sufficiently 
guarded  by  the  privilege  which  the  law  gives  him  of  intrusting 
the  sale  of  his  property  to  trustees  of  his  own  selection.  That 
they  will  consult  his  interest,  whoever  else  may  suffer,  is  dem- 
onstrated by  all  past  experience.  Again,  the  practice  of  chan- 
««ery  in  reference  to  receivers,  and  the  law  authorizing  a  credit 
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by  certain  statutory  trusteeB,  administratorsy  etc.,  upon  the  sales 
of  property  on  account  of  creditors,  have  been  cited  to  sustain 
tbe  views  of  the  respondents.  But  all  these  are  officers  of  the 
law,  and  not  the  representatives  of  the  debtor.  They  are  trus- 
tees it  is  true;  but  their  duties  are  defined  by  the  court  or 
written  in  the  statute.  Besides  the  grant  of  the  power  in  ex- 
press terms,  in  the  cases  mentioned,  is  evidence  that  in  the 
opinion  of  the  legislature,  such  an  authority  could  not  be  im- 
plied from  a  mere  power  to  sell,  which  is  the  proposition  to  be 
established  to  sustain  this  assignment. 

Neally  v.  Ambrose ,  21  Pick.  185,  and  Hopkins  v.  Ray^  1  Met. 
79,  merely  determine  that  the  provisions  of  the  particular  trusts 
then  before  the  court,  gave  to  the  assignees  authority  to  sell  on 
credit,  not  that  it  would  be  implied  from  the  grant  of  a  power 
to  sell. 

In  UopkvM  V.  i2at/,  Bupray  the  trustees  were  authorized  "  to 
sell  and  dispose  of  the  goods  in  such  manner  as  they  should 
think  most  advisable,  within  one  year."  They  thought  it  ad- 
visable to  sell  on  credit,  and  it  was  held  that  they  could  not  be 
made  personally  responsible,  although  the  trust  was  void  by 
the  law  of  Massachusetts.  The  terms  of  the  assignment  in  the 
other  case  were  equally  strong.  In  neither  of  them  was  the 
validity  of  the  trusts  themselves  in  question,  and  in  both 
the  plaintiffs  were  attaching  creditors,  not  creditors  by  judg-^ 
ment. 

In  Rogers  v.  De  Forest,  7  Paige,  278,  the  chancellor  observed, 
*'  that  the  express  power  to  sell  on  credit  in  that  case  was  a 
power  which  is  usually  implied  in  trusts  of  that  description, 
and  was  not  a  violation  of  the  revised  statutes  relative  to  uses 
and  trusts."  And  yet,  singularly  enough,  he  remarks  in  the 
same  opinion,  that  he  was  "  satisfied  it  was  never  the  intention 
of  the  legislature  to  vest  the  legal  estate  in  trustees  under  the 
first  subdivision  of  the  fifty-third  section  for  any  other  purpose 
than  that  of  an  immediate  sale  for  the  benefit  of  the  creditors." 
The  ground  upon  which  this  learned  jurist  upholds  a  trust  to 
sell  on  credit  is,  that  the  securities  taken  for  the  property  sold, 
niay,  by  order  of  the  court,  be  at  once  converted  into  cash. 
This  is  also  the  opinion  of  the  superior  court,  who  seem  to  have 
adopted  the  doctrine  and  reasoning  of  the  chancellor.  But  if 
the  debtor  can  legally  direct  the  trustees  to  give  credit  on  the 
sale,  it  is  because  the  law  clothes  him  with  a  discretion  to  deter- 
mine whether  a  future  payment  will  or  will  not  be  advan- 
tageous to  his  creditors.    The  court  of  chancery  can  not  control 
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that  discretion,  nor  deprire  the  creditors  of  the  benefits  result* 
ing  from  its  exercise,  by  compelling  the  trustees  to  sacrifice  the 
securities  taken  from  the  purchasers,  in  order  to  raise  mon^ 
for  immediate  distribution. 

This  is  true  of  an  assignment  like  the  present,  where  the  as- 
signees are  clothed  with  a  discretionaiy  authority  by  the 
author  of  the  trust.  It  is,  in  each  case,  a  question  of  power 
under  the  statute.  If  the  debtor  can  create  such  a  trust, 
equity  can  not  interpolate  a  provision  that  the  fund  shall  be 
disposed  of,  and  the  money  realized  according  to  the  discretion 
of  a  chancellor.  A  debtor,  for  example,  or  assignees  under  his 
authority,  determine,  as  the  late  chancellor  assumes  they  right- 
fidly  may,  that  the  real  estate  of  the  insolvent  sold  on  a  credit 
of  two  years  will  produce  one  thousand  five  hundred  dollan» 
which,  if  sold  for  cash,  would  yield  but  one  thousand.  That 
one  thousand  five  hundred  dollars  divided  among  the  creditors 
at  the  end  of  that  period  would  be  more  for  their  advantage 
than  one  thousand  presently  distributed.  He  frames  a  trust 
accordingly.  The  trust  is  vaJid,  and  yet  a  court  of  equity^  that 
could  not  compel  the  trustees  to  dispose  of  the  land  for  cash^ 
can  yet  deprive  the  creditors  of  the  adTantages  of  a  future  pay- 
ment, by  compelling  the  trustee  to  sell  the  bond  and  mortgage 
reoeived  for  the  real  estate  to  a  broker  for  one  thousand  dollars 
in  cash,  for  present  distribution.  Indeed,  the  reason  assigned 
by  the  chancellor  for  upholding  the  trust  is,  in  substance,  be- 
cause the  court  of  chancery  can  annul  it  at  pleasure.  I  deny 
that  courts  possess  any  such  power.  If  the  trust  is  valid,  they 
are  bound  to  enforce,  and  not  defeat  it.  That  a  power  of  this 
kind,  vested  in  a  debtor,  would  be  most  dangerous,  the  chan- 
cellor impliedly  admits  in  claiming  jurisdiction  to  modify  and 
regulate  its  exercise.  Its  liability  to  abuse  is,  to  my  mind,  a 
sufficient  reason  against  implying  its  existence.  The  same  con- 
siderations which  made  the  legislature  require  an  immediate 
sale  require  an  immediate  payment  also.  A  discretion  may  be 
as  judiciously  exercised  in  postponing  the  time  of  sale  of  prop- 
erty as  in  postponing  the  time  of  payment. 

In  opposition  to  the  authority  cited  by  the  respondents, 
reference  may  be  made  to  the  observations  of  the  chancellor  in 
Hart  V.  Crane,  7  Paige,  37,  and  in  Meachem  v.  Steames,  9  Id. 
A05,  to  the  decision  of  the  supreme  court  of  the  second  dis- 
trict, in  Burdick  v.  Post,  C  N.  Y.  622,  and  to  Barney  v.  Chiffin^ 
2  Id.  8G5.  No  member  of  the  court  dissented  from  the  opinion 
of  Judge  BroDson  upon  this  point  in  that  case,  although  no 
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decision  was  made  upon  it,  because  none  was  necessary  to  the 
determination  in  that  suit. 

The  judgment  of  the  superior  court  must  therefore  be  re- 
Tersed,  and  the  assignments,  containing  the  provision  as  to 
credit,  declared  fraudulent  and  void  as  to  the  complainants. 

BuoexoBy  0.  J.,  and  Johnson,  Jewbtt,  Watson,  and  Welles, 
JJ.,  coneimed  in  the  foregoing  opinion. 

Emninw,  J.^  delivered  a  written  opinion  to  the  same  effect 

Judgment  reversed* 

Glaubs  in  AssiONiiiNT  fOB  Cbbditobs  Oivino  Trustbb  Aittuokity  T«i 
Bau*  ON  CaiDrravoiflU  the  Mcignment,  becaoae  it  inevitably  tends  to  delay  th«' 
«onvenioii  of  the  assets  into  money:  Bowen  v.  Pcurkhurtd,  24  111.  261 ;  />7rv/ 
9oU  ▼.  Lecnritt,  23  fiarb.  63, 80;  Lottduuk  v.  Addition,  19  Abb.  Pr.  ISl :  S.  (  . . 
S  Boht.  842;  8.  G.  in  ooort  of  appeals,  42  N.  Y.  429,  per  Kiitherland,  .1.,  tli> 
■nttng;  Jeantp v.  i/icbe,  29  Barb.  642;  Ruid  v.  PhUHpK,  2  Daly,  49;  Pot^r 
T.  C^ark.  12  How.  Pr.  110;  WiUon  v,  BobertHou,  19  LI.  .^1;  8.  C,  21  N.  V 
589;  KeOoffg  y.  Slauaon^  11  Id.  305;  Brigham  v.  TWhy/uut,  1.1  M.  21s; 
CarpeiOer  t.  Underwood^  19  Id.  522;  Baj^aler  v.  Stewart,  27  Id.  ni8,  / « r 
Emott,  J.,  dissenting;  OaU»  v.  Andrews^  37  Id.  6o8;  Oitutt  v.  Chapman,  :iS 
Id*  294^  all  approving  the  princi^ial  case.  So  especially  where  there  is  also  a 
resenratioii  in  flavor  of  the  assignor:  Arthur  v.  CommerdaJ  etc.  Banks  48  Am. 
Deo.  719.  A  provision  aothorizing  the  trustee  to  convert  the  aasets  into 
"money  or  available  means,"  is  held  in  Brigham  v.  TiiUiUjha^  13  N.  Y.  218, 
to  imply  a  power  to  sell  on  credit,  and  inyalidates  the  assignment.  So  where 
the  provision  was  that  the  tmst  property  should  **  be  converted  into  euh  or 
otherwise  disposed  of  to  the  best  advantage:*'  Rapalu  v.  Stewart^  21  Id.  318; 
bat  in  that  case  Emott,  J.,  dissented.  But  on  the  other  hand,  the  assignee 
may  be  expressly  forbidden  to  sell  on  credit  without  invalidating  the  assign- 
ment: Carpenter  v.  Underwood^  19  Id.  522;  Orani  v.  Chapman,  38  I<1.  294. 

Pbovibion  in  Such  Assionmbiit  Intended  to  Delay  or  hinder  cre<l- 
itors  by  postponing  the  oonversion  of  the  assets  into  cash,  or  which  must  on 
the  face  of  it  inevitably  authorize  such  delay,  will  avoid  the  assignment,  be- 
ing conclusive  evidence  of  fraud:  Curtit  v.  Leavitt,  17  Barb.  316;  S.  G.,  15  N. 
Y.  205;  Jessup  v.  JIfdse,  29  Id.  539,  542;  PeopU  v.  KeUy,  35  Id.  460;  Kavor 
nagh  v.  BeekwUh,  44  Id.  195;  Toumaend  v.  Steams,  32  Id.  216^  But  not 
so  where  the  delay  is  merely  incidental  to  the  execution  of  the  trust,  and  uot 
one  of  the  objects  of  the  assignment:  Bellows  v.  Partridge,  12  N.  Y.  Leg. 
Obs.  221;  Curtis  v.  LeaviU,  17  Barb.  316;  S.  G.,  15  N.  Y.  205;  SpauUlvig  v. 
Strang,  38  Id.  12;  IJanselt  v.  Vilmar,  76  Id.  631.  A  clause  autlioriziug  the 
assignee  to  compromise  with  creditors,  if  he  deems  it  best,  obviously  tends 
to  delay,  and  avoids  the  assignment:  McConneU  v.  Sherufttod,  84  Id.  531 ;  S. 
G.,  61  How.  Pr.  72;  Oaxuan  v.  Poyniz,  37  Am.  Dec.  745.  So  a  chuise  iCn- 
thorixing  the  assignee  to  continue  the  debtor's  business  and  to  invest  funds  in 
the  completion  of  certain  machines  in  course  uf  manufacture:  Zhaihtim  v. 
Waterman,  17  N.  Y.  17;  S.  G.,  6  Abb.  Pr.  369.  So  held  also  as  to  an  assign- 
ment  authorizing  partnership  effects  of  an  insolvent  firm  to  be  applied  to  the 
individual  debts  of  a  partner:  BuJd  v.  Phillips,  2  Daly,  49.  So  where  cred- 
itors are  attempted  to  be  postponed  in  the  collection  of  their  debts  until  the 
Aebtor's  death:  Young  v.  JJeermans,  66  N.  Y.  382.    8o  where  the  assignee  ia 
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authorised  to  pay  part  of  the  creditors  each  year,  those  to  he  paid  to  he 
selected  hy  lot,  or  to  depart  from  the  order  of  settlement  from  time  to  time, 
and  pay  creditors  in  full  or  in  part:  Moore  v.  New  Orleans,  32  La.  Ann.  759, 
arguendo;  Oaaaam  v.  PoytUz,  37  Am.  Deo.  745.  So  held  also  as  to  a  pro- 
vision authorizing  the  assignee  to  "sell,  dispose  of,  and  convey**  the  asset* 
*'  at  such  time  or  times  and  in  such  manner  as  shall  be  most  conducive  to  the- 
interests  of  the  creditors,  etc.,  and  convert  the  same  into  money  as  soon  as- 
may  be  consistent  with  the  interests  of  said  creditors:**  Jeuup  v.  Hulae^  29 
Ba^b.  539,  542;  conira:  Toumaend  v.  Stearw,  32  N.  Y.  216.  So  also  as  to  a 
clause  authorizing  the  assignee  to  sell  "upon  such  tenns  and  conditions  as  iu- 
his  judgment  may  I  a  best,"  etc.:  8h%feldt  v.  Abemethi/,  12  .K.  Y.  Leg.  Obs.. 
176;  contra:  KeUoga  v.  8lau90n,  11  N.  Y.  305.  A  clause  authorizing  the^ 
assignee  to  sell  at  public  or  private  sale  does  not  invalidate  an  assignment: 
Lord  v.  Devendorfy  54  Wis.  491.  In  all  the  foregoing  coses,  except  those 
cited  from  the  A^terican  Decisions,  Nicholaon  v.  LeaviU  is  referred  to  with 
Approval,  though  sometimes  distinguished.  Jn  In  re  Lewis,  81  N.  Y.  424;: 
.^.  C,  59  How.  INr.  252,  the  case  is  cited  to  the  point  that  an  assignee  for  the* 
benefit  of  creditors  is  merely  the  representative  of  the  debtor,  and  must  b» 
^overpH  hy  th^  express  terms  of  the  trust. 


Bbown  v.  Blydenbubgh. 

[7  Nbw  Tose  (8  BxLDm),  141.] 
KrBTQ>AB  Remains  Equitable  Lien  upon  Lands  in  favor  of  an  amigmm- 
of  the  bond  and  mortgage,  to  whom  it  was  assigned,  as  collateral  security 
for  a  loan  made  by  him  to  the  mortgagee,  notwithstanding  the  mortgagee* 
afterwards  receives  a  conveyance  of  the  premises  from  the  mortgagor, 
and  gives  him,  in  consideration  thereof,  an  acquittance  of  the  bond  and 
mortgage. 

Appeal  from  a  judgment  affirming  a  vice-chanceUor's  decree 
nf  foreclosure  of  mortgage.  The  facts  are  stated  in  the  opinion. 
The  ground  on  which  the  supreme  court  (in  an  opinion  not 
jreported)  sustained  the  foreclosure  was  that  payment  of  the 
mortgage  was  not  asserted,  and  there  was  no  merger  of  the 
estates,  because  at  the  time  when  the  mortgagee  acquired  the 
lee  he  was  not  the  owner  of  the  mortgage,  having  previouslj 
assigned  it  to  complainant.  The  decree  charged  the  mortgagor 
with  payment  of  any  deficiency. 

Jeremiah  W.  Blydenburgh^  the  appellant^  the  mortgagor,  in 
person. 

David  Dudley  Field,  for  the  respondents. 

By  Court,  Bvoglbs,  0.  J.  The  mortgage  sought  to  be  fore- 
closed was  executed  on  the  third  of  August,  1839,  by  Jeremiah  W. 
Blydenburgh  to  Bichard  F.  Blydenburgh,  for  three  thousand 
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four  hundred  and  ninety-seTen  dollars  and  thirteen  cents,  payable 
on  the  first  of  March ,  1840.  The  mortgagee  assigned  it  to  William 
C.  Atwell  on  the  fifth  of  August,  1839.  Atwell  assigned  it  to 
Calder  on  the  seventeenth  of  March,  1840,  to  secure  the  pay- 
ment of  two  hundred  and  fifty  dollars.  On  the  seventeenth  of 
March,  1840«  Calder  assigned  it  to  the  plaintiffs  to  secure  the 
payment  of  the  like  sum. 

J.  W.  Blydenburgh,  by  deed  bearing  date  May  4, 1840,  exe-  . 
cuted  in  presence  of  J.  F.  Searing,  and  acknowledged  before  . 
him,  as  commissigner  of  deeds,  on  the  first  day  of  October  of 
that  year,  conveyed  the  mortgaged  premises  to  William  C.  At- 
well in  fee.     The  deed  contained  the  usual  full  covenants.     On 
the  same  day  (October  1,  1840)  Atwell  made  a  certificate  ac- 
knowledging that  the  mortgage  in  question  was  paid.     This 
certificate  was  acknowledged  on  the  same  day  before  the  same 
commissioner.     The  deed  and  certificate,  therefore,  seem  to  be  > 
part  of  one  and  the  same  transaction,  both  executed  on  the  first 
of  October.     Looking  at  the  affair  in  this  light,  it  appears  that 
J.  W.  Blydenburgh  conveyed  the  land  to  W.  C.  Atwell  in  satis- 
faction of  the  mortgage. 

It  was  clearly  a  fraud  on  the  part  of  Atwell  to  give  this  cer- 
tificate of  satisfaction;  because  he  had  previously  assigned  the 
mortgage  to  Calder,  and  knew  that  he  had  no  authority  to  dis- 
charge it. 

J.  W.  Blydenburgh  sets  up  in  his  answer  (not  under  oath) 
that  he  paid  the  mortgage  money  to  Atwell  in  good  faith,  and 
without  notice  of  the  assignment  to  Calder.  But  there  is  no- 
proof  of  the  payment  of  any  money  by  Blydenburgh  to  Atwell. 
It  appears  that  he  conveyed  him  the  land;  and  in  Atwell 's 
bands  the  land  is  clearly  chargeable  with  the  payment  of  the 
complainant's  debt,  and  neither  W.  C.  Atwell  nor  Oeorge  At- 
well, to  whom  the  land  was  afterwards  conveyed,  has  appealed 
from  the  decree.  The  only  ground,  therefore,  if  there  be  any, 
on  which  J.  W.  Blydenburgh  can  complain  of  the  decree  is, 
that  he  is  charged  with  the  payment  of  the  defioieacy  in  ^ease 
the  mortgaged  premises  should  fail  to  bring  upon  a  sale  a  sum 
sufficient  to  satisfy  the  complainant's  demand.  Judging  of  the 
value  of  the  land  from  the  amount  of  the  purchase  money  ex- 
pressed in  the  deed,  the  amount  of  the  plaintiffs'  demand  is  so 
small  as  to  show  that  objection  to  the  decree  to  be  rather  formal 
than  substantial.  But  were  it  otherwise,  the  decree  ought  not 
to  be  reversed  on  this  point.  There  are  circumstances  in  the 
case  which  ought  to  have  put  Blydenburgh  upon  inquiry  as  to 
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Atwell's  right  to  discharge  the  mortgage  debt  The  bond  and 
mortgage  were  not  in  his  possession  at  the  time  the  certificate 
of  discharge  was  given.  The  complainants  in  their  bill  offer 
to  produce  them,  and  the  iuference  is  that  they  were  in  the 
compbiinants'  hands  when  the  discharge  was  given.  There  is 
neither  allegation  nor  proof  that  Blydenbnrgh  made  anjinqniiy 
of  Atwell  for  the  bond  and  mortgage,  or  that  any  misrepre- 
sentation were  made  by  Atwell  on  that  point.  In  the  common 
and  usual  course  of  business  Atwell,  if  he  had  been  the  owner 
of  the  bond  and  mortgage,  would  have  delivei^  them  to  Bly- 
denbnrgh when  the  satisfaction  was  acknowledged;  and  it  i^ 
against  all  probability  that  Blydenburgh  would  have  paid  tL« 
debt  either  in  money  or  by  a  conveyance  of  the  land  without 
inquiry  for  his  bond.  That  inquiiy  would  have  resulted  either 
in  a  discovery  of  the  fact  that  the  securities  had  been  previously 
assigned  by  Atwell,  or  in  a  misrepresentation  made  by  him  of 
the  true  state  of  the  case.  Such  a  misrepresentation  might 
have  excused  Blydenburgh.  It  would  have  been  evidence  of 
his  good  faith  in  taking  the  discharge.  His  answer,  not  being 
on  oath,  is  not  evidence  in  his  favor,  and  the  circumstances  re- 
ferred to  raise  a  presumption  against  him  which  he  was  bound 
to  remove  by  proof.    This  he  has  not  done. 

Sherwood  was  a  purchaser  pendente  lUe,  and  after  notice  d 
lis  pendens  filed.  He  is  therefore  to  be  regarded  as  a  purchasei 
with  notice  of  the  complainant's  claim. 

GamLET,  J.,  was  absent. 

Judgment  afElrmed. 

A^IONBB  or  MOBTOAOB   BlOOMBS  B7  ASSIONICXNT  MOBTGAOn,  Uld  ths 

original  mortgagee  has  no  estate  left  in  the  land;  and  if  he  afterwards,  by 
qnitclairo,  acquires  the  interest  left  in  the  mortgagor,  he  does  not  obtain 
thereby  an  estate  which  merges  that  of  the  assignee:  Pratt  v.  Bcmk  qf  Bm" 
nington,  83  Am.  Dea  201,  note  202.  The  effect  of  a  conveyance  by  a  mort- 
gagor to  a  mortgagee,  after  the  latter  has  assigned  the  mortgage,  is  to  put  the 
legal  title  to  the  premises  in  the  bauds  of  the  mortgagee,  subject  to  the  pay- 
ment of  the  mortgage  in  the  hands  of  the  assignee:  Miller  ▼.  lAndsey,  19  Hun, 
208,  citing  the  principal  case.  Where  a  mortgagee  takes  a  conveyance  from 
the  mortgagor,  a  court  of  equity  will  not  permit  the  mortgaged  premises  to 
be  swept  from  him  by  a  junior  judgment  creditor,  without  payment  of  the 
mortgage,  under  the  pretense  that  its  lien  has  been  lost  by  merger:  McClaskeff 
V.  0*Urien,  16  W.  Va.  846. 

ASAIONHKNT  OF  MoRTOAGB   DeBT  CaRRIKS  THB  MoBTOAOB  SBOnRITT  WITH 

It:  Hoberta  v.  Hcdittead,  49  Am.  Dec.  541,  note  544,  where  other  cases  are 
collected:  Stewart  v.  Preston,  44  Id.  621. 

Omission  of  Vkndbb  of  Mortgaged  Prrmisbs  to  Make  Inquirt  whether 
the  mortgagee,  his  vendor,  is  still  the  owner  and  holder  of  the  mortgage,  de- 
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prives  him  of  the  protection  of  a  bona  JUle  purchaser:  Purdy  t.  HwUmffUm^ 
42  N.  Y.  339,  citing  the  principal  case.  Under  some  circumstances  the  omis- 
sion of  a  mortgagor,  when  paying  off  his  bond  and  mortgage,  to  require  a  de- 
lirery  np  to  him  of  the  securities  may  raise  a  presumption  that  the  payment 
was  not  made  in  good  faith:  Van  Keurtn  v.  CorHifs,  6  Thomp.  &  C.  357,  cit- 
ing the  principal  case. 

WHAXEVE31  IS  Sufiricumr  to  Put  Pabtt  upon  Ihquibt  is  in  equity  held 
to  be  a  good  notice:  KeOogg  ▼.  8mUh^  26  N.  Y.  24;  Baxter  t.  QiXbeH^  12  Abb. 
Ft.  101,  both  citing  the  principal  case.  See  also  Price  ▼.  McDonald^  54  Am. 
Dec  657,  note  667. 

Tbs  frincipal  gasb  is  DismfouiSHBD  in  Ibeier  t.  Bealsp  21  N.  Y.  25^ 
and  in  Van  Kemrm  t.  CbritM,  66  Id.  81. 


Russell  v.  Pistok 

[7  NxwToBX  <S8bu«3i).  171.] 

OovTXTAHOS  OF  PoBTioiv  OF  MoRTOAUKii  I^KEMisES,  by  the  mortgagor,  ex- 
pressed to  be  upon  condition  that  tlie  grantee  assumes  and  will  pay  the 
mortgage,  renders  the  portion  conveyed  primarily  liable  for  the  entira* 
mortgage  debt. 

CovDinoK  IN  Dbbd,  that  Purchaser  Assumrs  Patmbnt  of  Existing 
MoRTOAOB  on  the  land  thereby  conveyed  is,  if  duly  recorded,  notice  of 
the  incumbrance,  to  any  subsequent  purchaser,  whether  he  takes  by 
direct  grant  or  by  foreclosure  sale,  or  the  like. 

Whbrb  Mortgagor  of  Land  Successively  Conveys  Two  Portions  of 
the  mortgaged  premises  to  different  persons,  with  a  stipulation  in  the 
first  deed  that  the  grantee  will  pay  the  mortgage,  the  second  grantee  will 
have  an  equitable  right  to  have  the  mortgage  first  enforced  against  the 
portion  first  conveyed;  of  which  right  the  mortgagor  can  not  afterwards 
deprive  him. 

Appeal  from  a  judgment  reversing  a  vice-chanoellor'8  decree 
in  foreclosure.  The  facts  are  given  in  the  opinion.  The  su- 
preme court  held,  in  an  opinion  not  reported,  that  the  decision 
in  Harris  v.  Fly^  7  Paige,  421,  required  a  reversal  of  the  decree 
of  f  oreclosiure  which  had  been  made. 

Henry  Hogeboom,  for  the  appellant. 
M,  SchoonmaJcer^  for  the  respondent. 

By  Court,  Weujes,  J.  It  is  a  general  principle  that  where  the 
owner  of  land  mortgages  it  to  secure  the  payment  of  a  debt,  and 
afterwards  sells  the  equity  of  redemption  subject  to  the  lien  of  the 
mortgage,  and  the  purchaser  assumes  the  payment  of  the  mort- 
gage as  a  portion  of  the  purchase  money,  the  latter  becomes 
personally  liable  for  the  payment  of  the  debt  of  the  former  to 
the  holder  of  the  mortgage  in  the  first  instance;  and  if  the 
mortgagor  is  compelled  to  pay  it,  he  can  recover  it  from  the 
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purchaser  of  the  equity  of  redemption.  In  each  case  the  mort- 
gagor and  purchaser  stand  in  the  rehition  of  principal  and 
surety,  the  latter  as  security  for  the  former,  to  the  extent  of  the 
mortgage  debt:  Hal&ey  y.  Beed^  9  Paige,  446;  Manh  v.  Pike^  10 
Id.  695-697;  Cornell  y.  PreaooU,  2  Barb.  16;  Blyery.  MonhoOand, 
2  Sandf.  Ch.  478;  Fsrria  t.  Crawford,  2  Denio,  595;  and  where 
the  mortgagor  sells  and  conTeys  the  equity  of  redemption  of  a 
part  of  the  premises  mortgaged,  subject  to  the  mortgage,  and 
the  purchaser  retains  enough  of  the  purchase  money  to  satisfy 
the  mortgage,  and  agrees  to  pay  it»  the  same  rule  prevails,  and 
the  premises  so  sold  are  primarily  chargeable  with  the  payment 
of  the  mortgage:  Halsey  y,  Beed,  aupra. 

In  the  present  case,  after  the  execution  and  deliyeiy  of  the 
mortgage  to  the  trust  company,  Neely,  the  moiigagor,  con- 
veyed a  portion  of  the  premises  to  Burnett,  by  deed  bearing 
date  April  13,  1836,  for  the  consideration  of  four  thousand  dol- 
lars, containing  the  following  habendum  clause:  "To  have  and 
to  hold  the  above  granted,  bargained,  and  described  premises, 
with  the  appurtenances,  unto  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  to  his  and  their  own  proper  use,  benefit, 
and  behoof  forever,  subject,  nevertheless,  to  a  certain  mortgage 
for  seven  hundred  and  fifty  dollars  on  the  said  premises,  held 
by  the  New  York  Life  Insurance  and  Trust  Company,  which 
the  said  party  of  the  second  part  agrees  and  undertakes  to  pay, 
he  baviug  retained  so  much  of  the  purchase  money  agreed  to 
be  paid  for  the  premises  hereby  conveyed,  in  his  own  hands  for 
that  purpose."  After  the  execution  and  deliver}'  of  that  deed, 
Burnett,  according  to  the  foregoing  princix)les,  became  the 
principal  debtor  to  the  trust  company,  and  the  portion  of  the 
mortgaged  premises  purchased  by  hira  of  Neely  was  thereafter 
primarily  chargeable  with  the  payment  of  that  mortgage. 

After  these  tmiisactions,  while  Neely  owned  the  mortgage 
taken  by  him  from  Burnett  upon  the  portion  of  the  premises 
sold  him  for  the  balance  of  the  purchase  money,  and  while 
Burnett  owned  the  same  jjremises,  Neely  conveyed  two  other 
portions  or  parcels  of  the  premises  mortgaged  to  the  trust  com- 
pany, the  title  to  which,  by  subsequent  mesne  conveyances,  has 
becoTTje  voslecl  in  the  defendant  Pistor.  After  Neely  had  con- 
veyed these  two  other  portions,  it  was  not  in  his  power  to  dis- 
turb the  equities  which  existed  in  favor  of  the  owners  thereof. 
He  conveyed  all  the  rights  which  he  possessed  in  relation  to 
them ;  one  of  which  was  to  have  the  trust  company's  mortgage 
satisfied  out  of  the  portion  sold  to  Burnett  so  far  as  they  would 
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go,  and  another  was  to  hold  Burnett  the  principal  debtor  quoad 
the  mortgage  debt  to  the  trust  company.  Neely's  grantees  of 
other  portions  of  the  premises  were  not  divested  of  those  or  any 
other  rights  by  his  subsequent  assignment  of  the  Burnett  mort- 
gage to  the  plaintiff  containing  the  covenant  that  the  premises 
covered  by  it  were  free  and  clear  of  incumbrances.  It  was  re« 
irUer  alias  acta,  and  incapable  of  affecting  equities  which  had 
previously  attached  in  favor  of  parties  unconnected  with  the 
transaction. 

After  the  plaintiff,  in  1841,  had  foreclosed  the  Burnett  mort- 
gage, and  become  the  purchaser  at  the  sale  of  the  mortgaged 
premises,  he  succeeded  to  the  rights  of  Burnett,  was  the  owner 
of  tiie  premises  embraced  in  that' mortgage,  and  held  them  as 
Burnett  had  done,  subject  to  the  lien  of  the  trust  coknpaiiy's 
mortgage,  with  no  other  tights  than  Burnett  had  possessed,  ex* 
cepting  the  right  to  require  Neely  to  remove  the  incumbrance 
of  the.  trust  company's  mortgage;  but  with  none  whatever  in 
teferesace  to  Pistor  or  his  grantors — with  respect  to  them  the 
premisas  puzdiased  by  him  i^nained  chargeable  with  the  pay- 
ment of  the  whole  of  that  incumbrance,  and  liable  to  be  first 
sold  to  satisfy  it.  His  purchase  of  it  afterwards,  and  the  assign- 
ment of  it  to  him  by  the  trust  company,  effected  its  entire  ex- 
tinguishment. He  was  left  with  only  Lis  personal  claim  upon 
Neely  under  the  covenant  in  Neely's  assignment  of  the  Burnett 
mortgage.  This  is  plain  and  common  equity.  He  was  the  pur- 
chaser of  that  portion  of  the  premises  mortgaged  to  the  trust 
company  which  had  been  devoted  to  its  payment,  and  which  if 
applied  to  that  object  would  have  been  ample,  as  is  apparent 
Irom  the  amount  he  bid  for  it  at  the  mortgage  sale.  It  was  his 
iluty  to  remove  the  incumbrance,  and  if  Pistor  had  been  com- 
pelled to  pay  it  off  in  order  to  remove  the  cloud  from  his  own 
title,  equity  would  subrogate  hira  to  the  rights  of  the  trust  com- 
pany and  allow  him  to  proceed  and  sell  the  premises  contained 
in  the  Burnett  mortgage  in  the  first  instance  for  the  pui*pose  of 
satisfying  it. 

The  judgment  of  the  supreme  court  at  general  term  should 
be  affirmed  with  costs. 

Judgment  affirmed. 

PuKCHASBR  or  MORTGAGED  PREMISES  WITH  NoTiCB  that  the  note  sc-CTired 

by  the  mortgage  was  unpaid,  and  that  the  mortgage  had  been  satisfied  by 

the  mortgagee  withont  the  knowledge  of  the  holder  of  the  note,  takes  sub- 

ject  to  the  mortgage:  RobtrU  v.  IlaUtead,  49  Am.  Dec.  (>41,  note  644.     But 

.subsequent  purchasers  of  property  subject  to  a  mortgage  on  record  hi  another 
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■tate  are  not  alTeetad  hj  the  lien  thereof,  nnleM  they  have  aotoel  or  oon* 
•tnictiTe  notice  of  it:  IteClenneif  t.  McCUnmeff^  Id.  738,  note  742. 

Whkrb  Mobtoaoxd  PRunsBS  ABB  CotrvxriD  SuBJsar  to  Mobtoaoi» 
the  pnrchaaer  easaming  the  payment  of  the  mortgage  aa  a  part  of  the  |iar- 
chaae  money,  the  land  pnrohaaed  ia,  in  hia  haada,  the  primary  fond  for  the 
payment  of  the  mortgage:  SiebfAns  t.  Hall,  29  Barb.  636;  LUl^  ▼.  Palmer, 
51  III  333;  RttUns  v.  Prindle,  44  Barb.  346;  Renum  t.  Beekman,  25  N.  T. 
561 ;  NoHhrop  t.  HiU,  57  Id.  369;  Durham  t.  Craig,  79  Ind.  122,  aU  citing 
the  principal  oaae. 

Whbbb  Owveb  or  Mortoaobd  PBsMiBn  Contitb  EQ0nT  or  Rxdbicp- 
TiON  subject  to  the  lien  of  the  mortgege,  and  the  parahaaer  aemimee  the  pay- 
ment of  the  mortgage  as  a  portion  of  the  pnrchaae  money,  the  Utter  becomes 
liable  to  the  holder  of  the  mortgage  for  the  payment  of  the  debt  of  the  former: 
HariUy  t.  HarrUon,  24  N.  Y.  171;  Bentley  ▼.  Vanderheyden,  35  Id.  680* 
Dingeldem  r.  Third  Ave,  R,  R,  Co.,  37  Id.  677;  Qameey  t.  Rogert,  47  lo 
237;  Hariiey  ▼.  Talham,  1  Bobt.  260;  Rardin  r.  IVaipole,  88  Ind.  148,  all 
citing  the  principal  caee.  * 

Salb  or  Part  or  Mortoagbd  J^rbmisbs  renders  what  remains  first  liable 
to  be  applied  in  satisfaction  of  the  mortgage:  EngU  ▼.  Ilainee^  43  Am.  Dec 
624,  note  626,  where  other  cases  are  collected. 

Hb  Who  AasuMBB  Patvent  or  Debt  Sbcubkd  bt  Mobtoaob  becomea 
the  principal  debtor,  and  he  whose  debt  he  assumes  occupies  the  position  of  a 
snrety:  Flgari  ▼.  Baldemum,  76  Ind.  667»  citing  the  principal 


Evans  v.  Root. 

IT  Naw  Ton  (8  Bkldbh),  186.) 

Fac70b  who  Aogeftb  Gonsignmbnt  Accompanied  bt  Inbtruotiobs  to 
"sell  on  arrival,**  is  bound  to  do  so;  and  if  he  postpones  selling,  he  will 
be  liable  for  any  loss  sustained  through  a  fall  in  prices. 

DiRBcnoK  "TO  Sell  on  Arrival*'  is  Expucit  Instruction. 

Appeal  from  a  judgment  of  nonstiit.  The  action  was  by  a 
principal  to  recover  damages  from  a  factor  for  the  latter's  delaj 
in  selling  a  quantity  of  flour  consigned,  as  the  principal  claimed, 
under  instructions  to  "  sell  on  arrival."  On  the  trial  the  de- 
fendant contended  that  the  instructions  given  were  not  as  posi* 
tive  as  was  claimed  by  plaintiff;  but  the  latter  proved  his  letter 
accompanying  the  bill  of  lading,  which  was:  "  Inclosed  I  send 
you  bill  of  lading  for  three  hundred  bis  Niagara  Mills  flour» 
which  please  sell  on  arrival,"  and  also  a  number  of  subsequent 
letters  between  the  parties  (the  substance  of  which  is  given  in 
the  opinion),  corroborating  his  version.  Other  testimony  tended 
to  show  that  though  the  flour  might  have  been  sold  on  arrival 
by  forcing  a  sale,  yet  the  factor  had  exercised  an  honest  discre- 
tion in  delaying  to  sell,  in  hope  of  better  prices,  though  his 
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hope  WBM  not  zealiaed.  The  ilour  mm  nltiiiiately  edd  et  piioee 
lower  than  ihoae  niling  when  he  xeoeiTed  (he  eonrignment. 
The  judge  before  whom  the  oanee  wee  tried  dixeoted  e  nonsiiit, 
which  the  foil  benoh  soetainedy  on  the  gxoimd  that  the  inBtmo- 
tione  pcored  were  not  raffioienlly  distinet  to  thxow  upon  the 
faotor  the  duly  of  aelling  bdow  the  market  prioe,  whioh  ia  a 
departme  from  ordinazy  duty  and  xeqiiirse  eiplioit  inalruotiona, 
and  that  the  plaintiif  had  not  shown  that  the  defendant  eonld 
ha^e  add  on  azriial  at  madDet  prieee. 

John  L.  Ourtenlu$9  for  the  appdlant»  the  eonajgnor^ 

Mm  v.  L.  Ptuyn^  for  the  respondent,  the  faotor. 

• 

Bj  Ooort,  GsinLn,  J.  The  plaintiif  faronght  hia  aetton 
agahuit  the  defendant  in  the  anpreme  court  to  reoorer  dam- 
agee  for  a  diaobedienoe  of  inatmotiona  oonoeming  the  sale 
of  two  boat-loada  of  floor  ahipped  to  the  defendant  in  the 
montha  of  Jnne  and  Jnly,  18A7.  The  inatrootions  were  ''  to 
aeU  on  anml/'  and  it  waa  for  the  loaa  oooadoned  by  a  failoie 
to  oomply  with  thia  direction  that  the  appellant  biooght  his 
action*  There  ia  no  doobt  that  theee  inatmotiona  were  receiYed 
and  nnderatood  by  the  defendant.  In  answer  to  a  letter  of  the 
plaintiff  dated  Angost  20,  1847,  alleging  that  he  had  desired 
the  defendant  *' to  sell  the  floor  on  azriTal/'  and  comphining 
that  the  inatrootions  had  not  been  followed,  the  defendant 
writes,  under  date  of  the  twenty-fifth  of  August,  as  follows: 
"  Sir,  yours  of  the  twentieth  is  at  hand.  I  represented  your 
interest  in  the  sale  of  six  hundred  and  eight  banela  of  flour  as 
well  as  I  knew  how.  It  would  not  sell  on  axriTaL  There  waa 
a  panic  in  the  market,  and  only  little  lots  for  home  consump- 
tion would  sell  at  alL  I  am  prepared  to  prore  this  fact  to  your 
satisfaction.  It  is  my  plan  to  obey  orders  if  I  break  owners, 
generally."  If  the  defendant  could  not  in  fact  sell  the  flour  on 
its  azriTsl,  then  he  waa  not  responsible  for  a  disobedience  of  in- 
structions; but  we  think  the  evidence  shows,  and  especially  that 
of  the  witness  Banett,  that  flour  could  be  sold  at  any  time  in 
Albany  at  a  reanonable  deduction  from  the  market  price.  There 
were  sold  daily  throogh  the  seaaon  from  flve  hundred  to  three 
thousand  bairela  at  the  usoal  market  price  in  Albany.  If  the 
floor  could  have  been  sold  even  below  the  market  price  on  its 
arrival,  then  all  the  authorities  concur  to  show  that  it  was  the 
duly  of  the  defendant  to  have  sold  it.  It  is  laid  dovm  in  Palsy 
on  Agen<7,  edition  of  1822,  p.  4,  that  the  primaiy  obligation 
of  an  agent  whose  authority  is  limited  by  instructions  is  to 
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adhere  faithfully  to  those  instructions,  for  if  he  unnecessarily 
exceed  his  commission  or  risk  his  principal's  effects  without 
authority,  he  renders  himself  responsible  for  the  consequence  of 
his  act.  In  Rmidle  y.  Moore ^  3  Johns.  Cas.  86,  it  is  said  that  "  if 
the  defendants  have,  as  the  agents  or  factors  of  the  plaintiffi), 
through  nustake  or  design,  disobeyed  their  instructions,  they 
are  undoubtedly  responsible."  So  in  ParJdBt  ▼.  Alexander,  1 
Johns.  Ch.  894,  it  is  laid  down  that  ''if  an  agent  departs  from 
the  instructions  of  his  principal  he  does  it  at  his  peril."  In 
Courcier  v.  EiUer,  4  Wash.  (U.  S.)  649,  it  was  held  that  it  was 
the  duty  of  an  agent  who  was  instructed  to  make  sale  of  the 
article  consigned  for  sale  "  immediately  on  arrival,  to  sell  im- 
mediately on  arrival,  no  matter  at  what  loss."  See  also,  to  the 
same  effect,  Bell  v.  Palmer ,  6  Cow.  128,  where  an  agent  under 
similar  instructions  was  held  liable  for  refusing  the  first  offer, 
although  under  the  market  price.  And  this  is  a  reasonable 
doctrine;  for  if  a  loss  occur  by  reason  of  an  implicit  obedience 
to  the  instructions  of  the  owner,  such  loss  falls  on  him.  Con* 
sidering  the  lateness  of  the  season  and  the  probability  of  a 
rapid  decline  in  prices,  we  can  well  see  why  the  plaintiff  would 
desire  an  immediate  sale  of  the  flour,  and  be  willing  to  take  the 
consequences  of  such  deduction  from  the  market  price  as  might 
be  necessary  to  effect  a  sale  rather  than  incur  the  danger  of 
delay. 

The  supreme  court  in  refusing  a  new  trial  placed  their  decision 
upon  the  uncertain  nature  of  the  instructions.  But  it  seems  to 
us  that  a  direction  '*  to  sell  on  arrival "  is  an  explicit  instruction, 
and  the  defendant  seems  to  have  so  understood  it  in  his  letter 
of  the  twenty-fifth  of  August.  It  is  substantially  like  the  in« 
struction  in  the  cases  in  the  sixth  volume  of  Cowen  and  in 
Washington's  circuit  court  reports.  But  if  there  were  any  doubt 
on  this  question,  and  the  direction  was  open  to  two  intexpreta- 
tions,  it  should  have  been  submitted  to  the  jury,  under  proper 
instructions,  to  say  in  what  sense  it  was  understood  by  the  de- 
fendant. For  these  reasons,  we  are  of  the  opinion  that  a  new 
trial  should  be  granted. 

All  the  judges  except  Watsok,  wno  dissented,  concurring. 

Judgment  reversed,  and  a  new  trial  ordered. 

Factob,  Lubujtt  or,  fob  Faiuxo  to  Follow  iNSTKacnoKs:  8m  BUi  ▼• 
Boieeau,  51  Am.  Deo.  345^  note  351,  where  other  caaes  are  oollected. 
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IT  Kbit  Tome  (3  BsLDm) ,  HO.] 

Baim  aw  Lahb  a  Bvlx  is  not  Difxatbd  st  Dxnamror  in  qnaiitl^. 

OoMTEiiOi  VOB  Saui  Or  SpicinxD  Fasm  added  to  the  dflrignation  ol  it  tiM 
wokU  "  containing  ninety-aix  acrea,  be  the  same  more  or  leM.**  Hie 
agreed  price  waa  aixtj  dollars  per  acre.  The  vendor  gave  a  deed,  •tat' 
ing  the  number  of  acrea  in  the  same  way,  which  the  porchaaer  accepted, 
he  giving  a  mortgage  for  the  price,  computed  for  nicety-aiz  acrea  at  siztj 
dollars  per  acre.  In  an  action  (between  the  original  parties)  to  foredoae 
this  mortgage,  the  purchaser  and  mortgagor  proved  that  the  quantity 
was  overstated  in  the  deed  and  mortgage;  that  by  survey  the  fann  con- 
tained only  eighty-six  acre&  Held,  that  the  deficiency  waa  no  ground 
for  redncing  the  sum  recoverable  on  the  mortgage. 

Appeal  from  a  judgment  for  defendant  in  an  action  seeking 
equitable  relief  against  a  mortgage.  The  facts  are  stated  in  the 
opinion. 

J.  W,  Ebseffevy  for  the  appellant,  the  mortgagor. 

Henry  Ilogeboom^  for  the  respondent,  the  mortgagee. 

By  Court,  Gabdxneb,  J.  The  only  question  presented  in  this 
cause  is  upon  the  construction  of  the  agreement  of  the  eleventh  of 
September,  1846,  made  by  the  parties  for  the  sale  and  purchase 
of  the  premises  mentioned  in  the  pleadings.  The  land  is  there 
described  as  *'  all  that  certain  farm  or  lot  of  land  now  in  her 
[the  defendant's]  possession,  and  whereon  she  resides,  and 
whereof  Jacob  Martin  died  seised,  containing  ninety-six  acres, 
be  the  same  more  or  less/'  This  is  the  whole  description.  The 
succeeding  clause,  *'  for  the  sum  of  sixty  dollars  per  acre,"  etc., 
relates  only  to  the  consideration  to  be  paid  by  the  purchaser. 
In  looking  at  this  description  without  reference  to  extrinsic 
facts,  it  is  obvious  that  the  number  of  acres  was  not  relied  upon 
by  the  parties  as  indicating  the  absolute,  but  only  the  proximate 
and  probable,  quantity  of  the  land.  The  phrase  ''  be  the  same 
more  or  less"  shows  uncertainty  as  to  the  precise  quantity, 
and  that  neither  the  vendor  nor  vendee  intended  that  the  sale 
should  be  defeated  because  the  true  number  of  acres  exceeded 
or  fell  short  of  the  number  estimated:  Bawle  on  Covenants  for 
Title,  258, 259,  and  cases  cited.  The  phrase  is  therefore  sensi- 
ble and  pertinent  in  the  connection  in  which  it  stands,  and  can 
not  be  rejected  as  suxplusage. 

What,  then,  was  the  land  purchased  by  the  plaintiff,  as  defined 
by  this  contract?  The  answer  is  furnished  by  the  first  part  of 
the  description  above  quoted.    It  was  the  premises  in  the  poa* 
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don  and  npon  whioh  the  defendant  resided,  and  of  which 
her  hnsbandy  Jacob  Martin,  had  died  aeiaed.  There  is  nothing 
ambiguons  in  this  description.  For  anght  that  appears,  the 
possession  of  the  defendant  was  open,  definite,  and  notorions. 
There  is  no  allegation  in  the  pleadings,  or  pretense  anywhere, 
that  the  parties  did  not  understand  what  land  was  designated 
1^  the  description.  The  deed  subsequently  executed,  and 
which  specified  the  limits  of  the  property,  was  accepted  by  the 
sendee  without  any  objection  that  it  did  not  in  this  respect  con- 
form to  the  preyious  agreement  and  understanding  of  both 
parties.  Indeed,  the  Tender  and  yendee  have  never  difBared  as 
to  the  boundaries  of  the  premises,  but  only  as  to  the  quantity 
of  land  embraced  in  them.  The  defendant,  therefore,  was 
bound  to  execute,  and  the  plaintiff  to  accept,  a  conyeyance  of 
the  land  within  the  limits  assigned  by  the  agreement.  If  this 
is  the  fair  construction  of  the  contract,  it  substantially  disposes 
of  the  question  under  consideration. 

The  vendee  agreed  "  to  pay  the  sum  of  sixty  dollars  per  acre 
for  the  premises."  This  covenant  must  refer  to  the  estimated 
number  of  acres  previously  mentioned,  because  this  was  the 
only  data  furnished  by  the  contract  for  a  computation  of  the 
consideration  money.  In  the  language  of  the  contract,  the 
vendee  was  "  to  pay  the  purchase  money  on  receiving  a  deed.'* 
But  what  amount  ?  The  agreement  implies  that  the  obligations 
of  the  respective  parties  are  there  defined.  The  vendor,  as  we 
have  seen,  would  discharge  himself  by  a  conveyance  excluding 
all  mention  of  quantity,  but  conforming  in  other  respects  to 
the  description  in  the  contract.  The  vendee  was  to  pay  or 
seciure  the  whole  purchase  money.  No  previous  act  was  to  be 
done,  no  survey  was  to  be  made,  and  if  the  plaintiff  had  entered 
npon  the  premises  with  a  view  to  ascertain  the  quantity  by 
actual  measurement,  he  would  have  subjected  himself  to  an 
action  of  trespass.  It  is  sufficient  to  say,  however,  that  there 
is  no  covenant,  express  or  implied,  upon  the  vendor  as  to  quan« 
tity,  nor  any  stipulation  that  the  number  of  acres  should  be 
ascertained  by  the  joint  or  separate  action  of  the  parties,  or 
either  of  them.  It  follows  that  the  vendee  must  ascertain  the 
amount  of  the  consideration  from  the  number  of  acres  estimated 
in  the  agreement,  and  not  otherwise.  The  parties  have  con- 
stantiy  acted  upon  this  assumption.  No  survey  was  made  nor 
any  overtures  to  that  effect  by  any  one.  The  deed  was  accepted, 
the  purchase  money  paid  and  secured  upon  this  basis,  and  the 
deficiency  which  is  now  the  subject  of  complaint  was  not,  ao- 
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cording  to  the  allegation  of  the  plaintiff,  ascertained  until  some- 
time sabeeqnentlj.  This  yiew  disposes  of  the  case.  It  is  net 
claimed  that  the  original  agreement  was  procured  by  fraud,  mis- 
representation, or  mistake.  The  right  of  the  parties  was  then 
established;  and  although  the  defendant,  subsequentlj,  and 
when  the  deed  was  executed, ''  fidsely,  fraudulentlj,  and  with 
knowledge  of  the  fact,  inserted  in  the  deed  a  laiger  number  of 
acres  than  was  contained  in  said  farm,"  it  would  not  affect  the 
plaintiff  injuriously.  The  result  of  the  matter  would  be  thai 
the  parties  in  good  faith  entered  into  an  agreement  which  the 
defendant  subsequentlj  fulfilled  according  to  the  letter  and 
spirit.  Fraud  in  any  sense  can  not  be  affirmed  of  such  a  trans- 
action, whatover  might  be  the  motive  of  the  vendor  in  comply- 
ing with  her  coyenant.  The  evidence  offered  was  therefore 
properly  rejected  as  immaterial,  and  the  judgment,  for  the 
reasons  suggested,  should  be  affirmed. 

Edmonds,  J.  On  the  eleventh  of  September,  1846,  an  agree- 
ment was  entered  into  between  these  parties  for  the  sale  of  a 
farm  by  the  defendant  to  the  plaintiff.  On  the  first  of  April, 
1847,  the  agreement  was  consummated  by  a  deed  which  partiou- 
larly  described  the  premises,  the  description  ending  with  the 
words  **  containing  ninety-six  acres,  more  or  less."  This  is  all 
that  the  deed  contains  as  to  the  quantity,  but  the  agreement 
says,  **  containing  ninety-six  acres,  be  the  same  more  or  less, 
for  the  sum  of  sixty  dollars  per  acre."  Upon  the  execution  of 
the  deed  a  mortgage  was  given  for  one  thousand  one  hundred 
•dollars  of  the  purchase  money,  which  was  not  paid  when  it  be- 
•came  due,  and  the  defendant  proceeded  to  foreclose  it  under 
the  statute.  The  plaintiff  then  alleged  that  the  premises  did  not 
contain  ninety-sir  acres,  but  only  eighty-six  acres,  and  brought 
this  suit  to  obtain  a  deduction  on  the  mortgage  of  sixty  dollars 
the  acre  for  the  deficient  ten  acres. 

There  is  no  allegation  in  the  complaint  that  there  was  any 
fraud  as  to  the  quantity,  but  simply  that  the  defendant  repre- 
eented  there  were  ninety-six  acres,  and  the  plaintiff  believed  that 
it  was  so,  and  bought  accordingly. 

On  the  trial  there  were  several  offers  made  to  prove  fraud  on 
the  part  of  the  defendant,  but  the  evidence  was  excluded,  and 
the  court  ruled  that  under  the  pleadings  no  evidence  could  be 
received  of  fraud  or  mistake  in  respect  to  the  quantity,  that  the 
sale  was  in  bulk,  and  not  by  the  acre,  and  that  the  plaintiff  was 
not  entitled  to  any  allowance  for  a  deficiency  in  the  quantity. 
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It  doeB  not  appear  from  the  case  what  was  the  judgment  ?en-  «^ 

dered  at  the  circnit,  though  from  the  foregoing  statements  of  ' 

the  ruling  there,  it  may  be  inferred  what  it  was.    At  the  general 
term  it  was  simply  denying  a  motion  for  a  new  trial. 

The  consideration  mentioned  in  the  deed  was  five  thousand 
seven  hundred  and  sixty  dollars,  or  equal  to  sixty  dollars  an 
acre  for  ninety-six  acres. 

The  ruling  as  to  the  evidence  of  fraud  was  clearly  right,  be- 
cause there  was  no  allegation  of  fraud  in  the  complaint,  and  it 
would  have  been  improper  to  allow  the  plaintiff  to  have  enlarged 
by  evidence  offered  on  the  trial  the  cause  of  action  as  she  had ' 
chosen  to  set  it  out  in  her  pleadings.  I 

And  the  whole  question  is,  whether,  even  if  there  was  a  mis- 
take as  to  the  quantity,  it  can  now  be  corrected. 

I  agree  with  the  learned  judge  who  presided  at  the  circuit  in 
the  opinion  that  the  sale  was  one  in  bulk,  and  not  by  the  acre. 
There  is  no  covenant  or  agreement  anywhere  that  the  premises 
do  or  shall  contain  any  specific  quantity.  In  both  the  agree- 
ment and  the  deed  the  quantily  is  stated  indefinitely  "ninety- 
six  acres,  more  or  less."  And  in  both  the  farm  is  described  as 
a  whole,  as  having  been  bought  of  a  particular  person,  as  in  the 
possession  of  the  defendant,  and  as  bounded  by  the  lands  of 
others,  who  are  named.  And  whether  the  farm  contained  more 
or  less  than  the  quantity  named,  all  of  it  passed,  as  it  had  thus 
been  bought  and  occupied  and  bounded.  Such,  it  appears  to 
me,  was  clearly  the  intention  of  the  parties  as  it  is  to  be  gath- 
ered from  their  written  contract,  and  the  purchaser  was  to  take 
the  risk  whether  the  quantity  fell  short  or  run  over.  But  even 
if  It  wese  otherwise,  and  even  if  both  parties  honestly  made  a 
mistake  as  to  the  quantity,  it  is  not  such  an  error  as  the  courts 
can  relieve  against. 

In  actions  at  law,  the  suggestions  of  a  mistake  were  never 
listened  to  as  a  defense  in  regard  to  a  contract  explicit  in  its 
terms.  But  in  equity  it  was  otherwise,  and  relief  against  mis- 
takes was  one  ground  of  equitable  jurisdiction.  But  even  there 
the  relief  would  not  be  granted  unless  the  mistake  was  as  palpa- 
ble as  if  admitted,  and  was  so  great  as  to  produce  the  conviction 
that  the  contract  but  for  the  mistake  never  would  have  been 
made,  and-being  made,  was  entirely  different  from  what  was  in- 
tended. And  it  was  an  essential  ingredient  to  any  relief  under 
this  head  that  it  should  be  on  an  accident  perfectly  distinct  from 
the  sense  of  the  instrument:  Per  Lord  Thurlow,  Shelbume  v. 
Tnchiquin,  1  Bro.  0.  0.  860;  OiUespie  v.  Moan,  2  Johns.  Ch.  59e 
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[7  Am.  Deo.  569];  see  also  2  Kent's  Com.,  6tb  ed.,  491,  note  c; 
Stores  Eq.  Jur.,  sees.  121-194. 

These  principles,  which  are  well  established,  are  direcily  in 
the  way  of  affording  to  the  plaintiff  the  relief  she  seeks.  Bnt  we 
are  not  without  authority  as  to  their  application  to  a  case  like 
the  present.  In  Marvin  v.  Benneti^  26  Wend.  169,  application 
was  made  for  relief,  on  the  ground  of  a  mistake  in  the  quantity. 
Oardiner,  vice-chancellor,  the  chancellor,  and  the  court  for  the 
correction  of  errors,  all  denied  this  relief,  on  the  ground  that 
where  a  lot  or  farm  is  sold  in  gross  and  conveyed  by  a  deed 
containing  the  words  "  more  oi^  less,"  such  words  being  inserted 
upon  deliberation,  because  neither  party  professed  to  know  the 
precise  quantity  contained  within  the  boundaries  of  the  deed,  no 
court  ought  to  interfere  to  make  a  new  contract  for  the  parties 
which  they  did  not  think  proper  to  make,  for  themselves.  In 
Veeder  v.  Fonda,  3  Paige,  98,  the  chancellor,  after  alluding  to 
the  conflict  in  the  American  coiuia  on  this  subject,  says:  "It 
seems  now  to  be  generally  understood  that  where  the  contract 
has  been  consummated  without  fraud,  misrepresentation,  or 
concealment  as  to  the  real  quantity,  the  courts  will  not  inquire 
whether  there  has  been  a  mutual  mistake  as  to  the  supposed 
quantity  contained  within  certain  specified  boundaries." 

I  think  these  cases  were  determined  upon  just  principles,  and 
therefore  I  am  of  opinion  that  the  ruling  in  this  case  at  the 
circuit  was  correct,  and  the  judgment  ought  to  be  affirmed. 

All  the  judges  except  GsmLET,  J.,  who  did  not  hear  the  argu- 
ment, concurring. 

Judgment  affirmed. 

CozTBTBUcnoN  OF  WoRDS  **  MoRB  OR  Lsfls "  IN  DiKD:  See  Frederic  v. 
Yotingbioodt  54  Am.  Dec.  209,  note  211,  where  other  cases  are  collected.  In 
aa  agreement  for  the  sale  of  land  for  an  entire  sum,  either  a  description  of 
the  land  by  its  boundaries  or  the  insertion  of  the  words  "  more  or  le^,**  or 
equivalent  words,  will  control  a  statement  as  to  the  quantity  of  land,  so  that 
the  party  will  not  be  entitled  to  relief,  owing  to  there  turning  out  to  be  a 
deficiency  or  a  surplus,  unless  in  cases  where  the  difiference  is  so  great  as  to 
raise  apresumption  of  fraud  or  gross  mistake  in  the  contract:  XobUv,  OoftgtM^ 
90  Mass.  235,  citing  the  principal  case.  Where  a  contract  for  the  purchase 
of  land  has  been  oonsununated,  without  any  fraud  as  to  the  real  quantity  of 
land  sold,  courts  will  not  inquire  whether  there  has  been  an  actual  mistake 
aato  the  supposed  quantity:  Tan  De  Sonde  ▼.  //a//,  13  How.  Pr.  459,  citing 
the  principal  case.  In  WUeon  v.  Randally  67  N.  Y.  342,  Andrews,  J.,  refer- 
ring to  the  principal  case,  said:  *'  The  construction  giyen  to  the  contract  in 
Famre  v.  Marim  is,  at  least,  very  strict  in  &tvor  of  the  vendor,  and  we  an 
lot  fully  satisfied  that  it  was  the  true  interpretation  of  the  agreement." 
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Wherr  Farm  in  Sold  for  Oboss  Sum  without  rcferenoe  to  the  quantity,  t 

It  is  a  sale  in  grofls:  Tkonum  v.  Bfebe,  25  N.  Y.  248,  citing  the  princiiMtl  oaaa.  f 

Dkfioucnoy  in  Quamtttt  or  Land  Sold,  ¥rHBN  Orouztd  for  RsiiruiHioii;  i 

See  PriutjU  v.  Hamuel,  13  Am.  Dec.  214,  note  218,  where  otlunr  cases  are  ool* 
lacted. 

Vsnder's  Riodt  to  Rbusf  im  Cask  of  Dkficiknct  in  Quantity  of 
Lakd:  See  Farmers'  and  Meckaniea*  Bank  ▼.  Oalbraith,  51   Am.  Ilea  496^  ^ 

note  499,  where  other  caaes  are  collected. 

TsB  PBINOIPAL  GA8B  18  DiBTiNGnmiRD  In  Belknap  V.  Sealey^  2  Doer,  68S^ 
*   and  in  the  same  case  on  appeal,  14  N.  Y.  152.         '  ^ 
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Pollock  v.  National  Bank. 

[7  Nkw  You  (3  8BU>Bir).  274.) 
Corporation    whohb    Ofpioebh,    altuuctuh    Innocbntlt    Dbcjuvbd   by 

FoROED  PowKK  OP  Attoknky,  permit  sharetiof  stock  to  be  transferred 

on  the  books  without  authority  from  the  shareholder  may  be  compelled 

to  replace  them  or  pay  him  the  value  of  tliem. 
Bill  in  Eqoity  will  bb  Trkatkd  by  thb  Court  as  Original  or  as  a 

cross-bill,  according  to  its  substance  and  the  relief  prayed;  not  accord* 

ing  to  the  title  whicli  may  have  been  given  to  it  by  the  solicitor. 

Appeal  from  a  judgment  dismissing  a  bill  in  equity.  ThA 
facts  appear  in  the  opinion. 

Charles  (yGonor^  for  the  appellants. 

Edward  Sandford,  for  the  respondent. 

By  Court,  Gabdineb,  J.  The  Misses  Pollock  were  the  acknowl- 
edged owners  of  fifty  shares  of  stock  of  the  National  Bank,  stand* 
ing  in  their  names  on  the  books  of  that  institution,  with  the  ^ 

certificates,  the  eyidence  of  their  title,  in  their  possession.  Thia 
stock  was  subsequently  transferred  from  their  names  to  the 
names  of  other  persons  by  the  permission  of  the  bank,  which 
received  and  canceled  the  original  certificates,  and  has  ever 
since  refused  to  pay  dividends  to  the  complainants,  or  in  any 
way  to  recognize  them  as  stockholders  in  the  institution,  and 
ileuied  their  title  to  or  any  interest  in  the  capital  stock  of  the 
bank.  All  this  has  been  done  without  any  authority  or  assent, 
express  or  implied,  upon  the  part  of  the  true  owners;  and  the 
question  is,  Are  they  entitled  to  any  relief?  It  is  said  that  inas- 
much as  the  transfer  was  made  by  virtue  of  a  forged  power  of 
attorney  the  stock  is  still  the  property  of  the  complainants. 
But  a  title  to  stock  in  the  abstract,  without  any  legal  evidence 
of  such  title,  without  the  power  of  sale  or  of  obtaining  divi- 
dends, is  not  the  ownership  which  the  complainants  once  po«- 
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8688ed,  and  of  which  they  have  been  deprived  by  the  agents  of 
the  bank.  They  held  certificateB;  these  the  bank  have  can- 
celed, and  instead  of  issuing  new  ones  to  the  complainants  it 
denies  their  right  altogether.  It  was  said  that  there  was  no 
proof  that  the  power  of  attorney  was  forged.  But  the  answer 
is  that  the  original  title  of  the  Misses  Pollock  is  admitted,  and 
if  the  bank  sets  up  a  title  derived  from  them  in  bar  of  their 
claim  it  must  be  proved.  The  affirmative  of  the  issue  is  with 
the  respondent. 

The  technical  objection  as  to  the  form  of  the  remedy  is  not 
well  founded.  This  is  not  a  cross-bill  in  any  sense.  The  com- 
plainants seek  affirmative  rdief ,  which  the  bank  refuses  upon 
the  ground  that  the  complainants  have  no  claim  to  any  stock, 
but  have  duly  parted  wiUi  all  their  title.  I  think  the  bank  is 
bound  to  issue  new  certificates  and  account  for  the  dividends, 
or  if  upon  inquiry  it  should  be  ascertained  that  it  has  no  jtock 
which  it  can  transfer  to  the  names  of  the  complainants,  then  it 
should  pay  to  them  the  value  of  the  shares  owned  by  them  ac- 
cording to  the  prayer  of  the  bill.  The  decree  of  the  supreme 
court  should  be  reversed  and  a  decree  made  in  accordance  with 
the  prayer  of  the  complainants'  bill. 

BuQOLBS,  0.  J.,  and  Jxwxir,  Johhson,  and  Watson,  JJ.,  con- 
curred. 

Gbidlbt  and  Edmomds,  JJ.,  were  absent. 
Welles,  J.,  delivered  a  dissenting  opinion. 

Decree  reversing  the  decree  of  the  supreme  court,  and  grant 
ing  the  prayer  of  the  bill. 

Bank  Which  has  Pbbmiitbd  Tkaksiib  or  Stock  owned  by  a  stoek- 
liolder,  npon  a  forged  power  of  attorney,  and  has  canceled  the  original  certifl- 
catet,  may  be  compelled  to  issae  new  certificates;  and  if  it  has  no  shares  which 
it  can  issue,  it  may  be  compelled  to  pay  their  value:  Cushnum  ▼.  TluLyer  M/g. 
J.  Co,t  76  N.  Y.  369,  citing  the  principal  case.  Persons  who  haye  received 
from  the  transfer  agents  of  a  corporation  spnrioas  certificates  of  stock,  with- 
out any  knowledge  or  suspicion  of  frand  or  irregularity,  and  have  advanced 
money  thereon,  are  entitled  to  recover  damages  against  the  company,  in  a 
proper  action:  New  York  <£r  N  //.  R,  S.  Co,  v.  Schuyler,  38  Barb.  656;  Com- 
stock  V.  Buchanan,  SI  Id.  147,  note;  Mechanics'  Bank  v.  New  York  AN  H,  R. 
R,  Co.,  4  Duer,  641;  New  York  A  N,  H.  R.  R,  Co.  v.  Schuyler,  34  N.  Y.  85» 
87;  Salisbury  Mills  v.  TowTisend,  109  Mass.  121,  all  citing  the  principal  case. 

OwNEB  OF  Stock  in  Corporation  mat  Maintain  Action  against  it  to 
compel  it  to  transfer  the  stock  upon  its  books:  Cushman  v.  Thayer  M/g,  J. 
Co.,  7  Daly,  332;  S.  C,  53  How.  Pr.  02;  Purchase  v.  New  York  Exchange 
Bank,  3  Bobt.  170;  Stewart  v.  Firemen's  Ins.  Co.,  63  Md.  579,  all  citing  tha 
principal  case.     The  principal  case  is  also  referred  to  in  Peojjle  v.  Parker  Vein 
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CdoI  Co.,  1  Abb.  Pr.  129;  S.  C,  10  How.  Pr.  061»  m  a  cam  ■bowing  tbat  » 
rtmadybjaotioii  tocompalaiiiaiioTedootporatioii  to  make  tmufenof  ttodK 
to  affBotual  and  readily  obtained. 

Tnu  TO  SiooK  AoQViBiD  BT  FftauB,  and  witbost  theooneent  or  antfaor- 
ity  of  tbe  owner,  can  not  avail  against  bimt  yPianwer  ▼.  BEH^rfai»49  N.  Y.  8S9L 

oiting  tbe  principal  case. 

Bill  Aasvimio  to  bb  Cboss-bill,  bnt  wbicb  really  bringa  into  tbe  oaaa 
new  matten  not  oonneoted  witb  tbe  subject-matter  of  tbe  original  anit,  ia  to 
be  regarded  aa  an  original  bill,  and  calling  it  a  croaa-bill  to  aimply  applying  to 
it  a  mianomert  Farmen^  and  Mechaniet^  Banks,  Broaaofs  14  Micb.  872,  citing 
tbe  principal 


Winter  v.  Coir. 

(T  Nbw  Ton  (8  8n»Bii),  MB.] 

Factoe  Who  dobs  kot  Aocbft  Tbrms  on  AVnicB  CovsioKiiBin'  to  IIim 
18  Madb  can  not  reaiat  aacb  other  diapoaal  of  the  gooda  aa  the  conatgnor 
may  make. 

PaiOTOB*8  Lib2i  fob  Gbbbbal  Balancb  does  hot  Attach  (unleaa  by  aoroo 
agreement  of  tbe  partiea)  until  the  gooda  come  to  hto  poeaeaaion. 

Appeal  from  a  judgment  affirming  a  judgment  of  the  New 
York  superior  court  in  favor  of  plaintiff  in  replevin.  The  gooda 
claimed  were  bales  of  cotton  which  one  Hunter,  of  Columbus, 
Georgia,  had  consigned  to  the  defendants,  who  were  commis- 
sion merchants  in  New  York  city,  under  a  general  arrangement 
between  him  and  them  that  he  should  consign  cotton  to  them 
for  sale  and  might  draw  upon  them  for  advances.  Eight  or  ten 
letters  which  passed  between  the  parties,  and  were  put  in  evi- 
dence on  the  trial,  showed  that  Hunter  accompanied  his  con- 
signment of  this  parcel  with  a  letter  requesting  defendants  to 
insure  it,  also  apprising  them  that  he  had  drawn  on  them  for 
three  thousand  five  hundred  dollars.  This  draft  they  refused 
to  accept,  because  larger  than  they  considered  him  entitled  to 
draw,  and  it  was  returned  to  Hunter  protested..  He  then  drew 
for  two  thousand  four  hundred  dollars,  which  draft  the  plaintiff 
cashed;  and  to  secure  the  plaintiff  in  doing  so,  Hunter  gave 
him  a  mortgage  or  assignment  of  the  cotton,  then  on  its  way  to 
the  defendants.  The  condition  of  this  security  was  that  de- 
fendants should  accept  and  pay  the  draft  on  them  for  two  thou- 
sand four  hundred  dollars,  which  plaintiff  had  cashed  for 
Hunter.  The  draft  was  presented  before  defendants  received 
the  goods,  but  they  refused  to  honor  it.  They  also  refused, 
after  the  cotton  was  received,  to  deliver  it  to  plaintiff's  agent; 
claiming  to  hold  it  for  their  general  balance,  or  if  not  for  that. 
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ftt  least  for  their  commissions  and  expenses  on  this  single  con- 
fiignment.  The  plaintiff  then  repleTied  the  goods.  In  the 
superior  court  the  plaintiff  had  a  verdict  and  judgment,  which 
the  supreme  court  affirmed.     The  defendants  appealed. 

WiUiam  Curtis  Noyes,  for  the  appellants,  the  commission  mer- 
chants. 

Danid  Lard,  for  the  respondent,  the  mortgagee  of  the  goods. 

By  Court,  Johnsok,  J.  The  juiy  were  properly  instructed  as 
to  the  waiver  of  the  defendants'  lien  for  their  charges  for  in- 
surance, freight,  cartage,  labor,  storage,  and  fire  insmnnce, 
that  if  on  being  apprised  of  the  plaintiff's  claim  they  put  them- 
selves not  upon  their  lien,  but  only  upon  the  denial  of  the 
plaintiff's  right,  they  cotdd  now  assume  a  different  ground: 
Holbrook  v.  WigU,  2i  Wend.  169  [35  Am.  Dec.  C07]. 

The  juxy  were  likewise  instructed  that  if  the  cotton  in  ques- 
tion was  consigned  to  defendants  as  Hunter's  factors,  with  ad- 
vice of  a  draft  and  directions  to  insure,  and  not  with  intent  of 
transferring  to  them  the  property  in  the  cotton,  or  on  any 
agreement  to  consign  the  same  to  them  in  payment  of  or 
security  for  any  previous  debt  owing  by  Hunter  to  the  defend- 
ants, then  that  the  cotton  remained  subject  to  Hunter's  dis- 
posal until  it  should  come  to  the  actual  possession  of  the 
defendants,  unless  they  should  have  actually  accepted  the  con- 
signment according  to  the  terms  of  Hunter's  letter  of  consign- 
ment. 

Patten  v.  Thompaon,  6  Man.  k  Sel.  850,  shows  that  though 
the  factor  is  under  acceptance  on  general  account  for  a  con- 
signor, and  has  the  bill  of  lading,  yet  that  until  the  actual 
receipt  of  the  property,  the  vendor  to  the  consignor  may  stop 
them  in  transitu.  It  was  so  held  upon  the  ground  that  there 
was  neither  a  pledge  by  way  of  security  for  advances  made,  nor 
an  assignment  of  the  bill  of  lading  except  for  the  purpose  of 
enabling  the  factor  to  receive  the  property  and  carry  it  to  the 
account  of  his  principal,  and  without  any  reference  to  a  loan 
or  balance  due  the  factor.  Lord  Ellenborough  refers  to  £in- 
toch  V.  Craig,  8  T.  B.  119,  as  going  upon  the  same  ground, 
although  in  that  case  the  bill  of  lading  was  unindorsed,  and  as 
to  that  circumstance  he  says:  "With  respect  to  the  indorse- 
ment of  the  bill  of  lading,  if  it  be  made  to  the  party  merely  as 
factor,  I  conceive  it  carries  bis  rights  no  further,  being  made  for 
the  benefit  of  the  principal."  The  same  doctrine  is  recognized 
hi  Onwenor  v.  Phillips,  2  Hill  (N.  Y.),  147.     None  of  the  cases 
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hold  or  at  all  countenance  the  doctrine  that  a  fiiotor  or  con- 
eignee  can  acquire  a  lien  for  his  general  balance  before  he  gets 
possession  of  the  property,  unless  it  be  in  pursuance  of  the 
agreement  of  Qie  parties,  erpreBS  or  implied  from  their  acta 
and  course  of  dealing.  In  this  case  the  question  whether 
such  an  agreement  existed,  depending  upon  both  the  letters 
and  the  course  of  business  of  the  parties  as  they  appeared  in 
evidence,  was  submitted  to  the  jury,  who  have  found  that  no 
such  agreement  existed.  The  judgment  should  therefore  ba 
affirmed. 
Judgment  affirmed. 

Factor's  Lixn:  8«e  Martin  t.  Pepe^  41  Am.  Dm.  M^  ooto  72;  Knapp  ▼• 
Ahord,  40  Id.  241,  note  244,  whero  other  ceaet  are  ooUeoted.  Fsoton  ae- 
qnire  uo  lien  for  general  balance  ontB  the  property  is  aetnally  reoeiTed  fay 
them,  unless  it  is  in  pursoance  of  an  express  agreement,  or  one  neoessarily 
implied  from  their  dealings  with  their  prindpali:  Beebe  w.  Mead^  83  N.  T.  602, 
oiting  the  principal  case. 

Baiucb  of  Goods  Waives  his  Lixn  by  placing  his  rsfosal  to  deUvw  theoi 
on  other  groonds:  Long  Idand  Brewery  Co,  t.  FUtqMUriekf  18  Him,  S82;  ly* 
/any  t.  St.  JohUy  65  N.  Y.  318,  citing  the  principal 
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[7  Nsw  Tou  (3  8BU>sa).  849.1 
COIVTRACT  THAT  IT  PbOMISEK  WILL  PaT  NoTB  ON  WhICH  Hi  IS  IkDOBSKB 

the  promisor  will  pay  him  a  specified  sum,  followed  by  payment  of  the 
note  by  the  promisee,  is  a  valid  contract,  and  will  support  an  action  for 
the  sum  promised. 

Appeal  from  a  judgment  entered  upon  the  report  of  a  referee. 
The  facts  were  that  L'Amoreux,  the  plaintiff,  was  indorser  upon 
five  notes  made  by  John  Woodworth,  some  of  which  were  due 
and  had  been  put  in  suit,  while  others  had  not  yet  matured. 
Woodworth  being  imable  to  meet  them  confessed  judgment  to 
Oould  in  trust  to  secure  L'Amoreux.  Oould  then  gave  to 
L'Amoreux  a  written  promise,  reciting  the  foregoing  facts,  and 
saying:  ''  Now,  in  consideration  of  the  premises,  and  in  consid- 
eration that  the  said  James  L'Amoreux  shall  advance  and  pay 
the  sum  of  one  thousand  dollars  towards  satisfying  or  in  part 
satisfying  the  notes  on  which  he  is  holden  as  indorser  as  afore- 
said, and  shall  exhibit  to  the  said  Charles  D.  Oould  the  evidence 
of  such  payment,  the  said  Charles  hereby  agrees  with  the  said 
James  that  within  one  year  from  this  date  he  will  cause  to  be 
raised  under  the  said  judgment  given  as  aforesaid  the  said  sum 
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of  one  thousand  dollars^  with  interest,  and  will  pay  the  same 
oyer  to  the  said  James  in  satisfaction  of  the  money  so  to  be  ad- 
vanced toward  satisfying  said  indorsements/*  L'Amoreox  after- 
wards paid  the  notes;  and  on  Ooold's  refusing  to  pay  the  one 
thousand  dollars^  brought  this  action  of  auumpeU  to  recover  it. 
The  defense  was,  that  the  contract  was  void  for  want  of  mutu- 
ality and  of  consideration.  The  judgment  was  in  favor  of 
plaintiff. 

Min  O.  Spencer,  for  the  appellant. 

NichoiM  HiUgjun.,  for  the  respondent. 

By  Oourty  Edmohds,  J.  (after  disposing  of  some  objections 
arising  upon  the  pleadings  which  were  cured  by  the  finding  by 
the  referee).  The  only  question  to  be  determined,  therefore, 
is,  whether  there  was  such  a  want  of  mutuality  between  the 
parties  that  there  was  in  fact  no  cause  of  action. 

The  proposition  is  stated  by  Chitty  as  broadly  as  the  de- 
fendant's counsel  claims  it,  that  if  tiie  one  party  never  was 
bound  on  his  part  to  do  the  fact  which  forms  the  consideration 
for  the  promise  of  the  other,  the  agreement  is  void  for  want  of 
mutuality:  Chit.  Oon.  15;  but  the  proposition  is  too  broadly 
stated.  It  is  confined  to  those  cases  where  the  want  of  mutu- 
ality would  leave  one  x>arty  without  a  valid  or  available  con- 
sideration for  his  promise:  Arnold  v.  Mayor  of  Poole,  4  Man.  & 
0.  860.  For  there  are  many  valid  contracts  not  mutually  bind- 
ing at  the  time  when  made;  as  where  A.  says  to  B.,  If  you  wiU 
furnish  goods  to  0.  I  will  pay  for  them,  B.  is  not  bound  to 
furnish  them,  but  if  he  does  he  may  recover  on  the  promise: 
Barber  v.  Fox,  2  Saund.  137  h;  Morton  v.  Bum,  7  Ad.  &  EL 
19;  Kennaway  v.  Trdeavan,  5  Mee.  h  W.  498.  And  the  ques- 
tion in  this  case  is  not  whether  the  plaintiff  is  bound  to  pay  the 
one  thousand  dollars,  but  whether,  if  he  did  pay  it,  the  defend- 
ant was  without  any  valid  or  available  consideration  for  his 
promise.  The  agreement  is,  that  if  the  plaintiff  will  pay  one 
thousand  dollars  on  notes  on  which  he  is  holden  as  indorser, 
etc.  Now,  I  am  not  very  clear  whether  this  means  on  notes  on 
which  he  was  absolutely  fixed  and  liable  as  indorser  by  means 
of  due  protest,  or  those  on  which  he  was  merely  liable  to  be  in 
case  of  non-payment  by  the  drawer.  The  pleadings  do  not  help 
us  out  of  the  difficulty  at  all,  but  the  evidence  shows  that  three 
of  the  five  notes  were  not  due  at  the  time  the  agreement  was 
made,  and  the  agreement  recites  that  he  was  indorser  on  several 
notes,  some  of  which  had  become  due,  etc.    Those  notes  which 
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had  become  due  at  that  time,  and  on  which  alone  the  plaintiff 
could  then  have  become  ''holden"  bj  due  protest,  did  not 
amount  to  one  half  of  the  one  thousand  dollars  that  he  was  to 
pay,  while  all  of  the  five  notes  which  he  had  indorsed  amounted 
to  more  than  the  one  thousand  dollars.  I  should  infer  that  the 
parties  meant  bj  this  equiTOcal  expression  to  refer  to  the  fact  of 
his  indorsement  only,  and  not  to  the  fact  of  his  being  fixed  as 
indorser.  This  is  a  material  considezation,  because  if  the 
plaintiff  was  to  pay  the  one  thousand  dollars  merely  upon  notes 
upon  which  he  was  finally  fixed  and  "holden"  by  due  protest, 
he  wotdd  do  nothing  more  by  paying  that  sum  than  merely  dis- 
charge an  obligation  which  he  was  bound  to  perform,  and  that 
would  form  no  consideration  for  the  defendant's  promise. 

But  if,  on  the  other  hand,  he  voluntarily  paid  the  money, 
without  reference  to  his  being  fixed  as  indorser,  and  in  fact 
waived  the  various  acts  of  demand  and  protest  which  were 
necessary  to  fix  him  as  indorser,  he  thus  assumed  a  liability  and 
performed  an  act  detrimental  to  himself,  which  would  furnish  a 
good  consideration  for  the  promise.  And  inferring,  as  I  do, 
from  the  facts  proved  on  the  trial  and  from  the  language  of  the 
agreement  that  the  parties  meant  all  the  notes,  as  well  those 
not  due  as  those  due  and  protested,  I  have  no  difficulty  in  find- 
ing a  sufficient  consideration  to  support  the  promise,  in  the  fact 
of  the  plaintiff's  having  paid  the  one  thousand  dollars  and  thus 
enlarged  his  liability  beyond  what  it  was  when  the  agreement 
was  made. 

This  disposes  of  the  only  point  not  cured  by  the  finding,  and 
I  am  of  opinion  the  judgment  ought  to  be  affrmed. 

All  the  judges  concurred  in  the  opinion. 

Judgment  affirmed. 

GaATurrons  Pbomues  or  Pbopositioiis  to  Pat  Monst  npoii  a  oondi- 
tion,  or  upon  the  happening  of  lome  event,  or  the  doing  of  lome  act,  or  in- 
earring  of  aome  expense,  lou,  or  legal  obligation,  beoome  binding  as  legal 
•nd  valid  oontracts  upon  the  aooeptanoe  and  performance  of  the  atipnlated 
oondition:  Wayne  S  O,  C.  I.  v.  SmUh,  36  Barb.  584;  Hammond  v.  Skepard^ 
29  How.  Pr.  190;  S.  C,  40  Id.  464;  Loughran  ▼.  8mUh,  11  Hnn,  314,  all 
ofting  the  principal  case.  An  agreement  by  an  indorser  to  take  up  notes 
before  they  are  dne,  and  before  he  is  charged  as  indorser,  is  sufiBdent  oonsid- 
•nttion  to  support  a  promise  to  pay  the  money  so  advanced:  Sander*  v.  Oil^ 
UipU,  64  Barb.  635;  affirmed  on  appeal,  50  N.  Y.  252,  both  citing  the  princi- 
pal case.  Though  there  be  not  mutual  promises,  yet  if,  before  ho  calls  for 
the  fulfillment  of  the  promise,  the  promisee  does  perform  that  in  considera- 
tion of  his  doing  which  the  promise  was  made,  there  is  a  consideration  for 
Ibe  agreement,  and  it  can  be  enforced:  WUUtU  v.  Sun  MuL  Itu,  Co.,  45  N.  Y. 
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48;  fFMU  ▼. Baxter, 41  N.  Y.  Superior  Ct.  366;  Andrews.  CoMpfteO;  36 Ohio 
Si.  368,  all  citing  the  prindpal  csm. 

Lo88  TO  PBOMiaxB  0&  BiNxm  TO  Promisor  is  Svffioixiit  Conbidbra- 
nox:  S«e  Da»U  ▼.  Slraier,  63  Am.  Dec.  647,  note  660;  Brwn  ▼.  iS^,  61  Id. 
379,  note  380^  wliare  other  cases  are  collected. 


White  v.  Mebettt. 

(T  Nsw  ToBX  <t  Sbldxh),  852.] 

JuooMXMT  OAH  HOT  BR  Imprachrd  COLLATERALLY,  in  s  sabsequcnt  action 
for  damages,  by  proof  that  the  plaintiff  in  it,  while  sait  was  pending, 
practiced  deceit  npon  defendant,  whereby  the  latter  was  led  to  forbear 
interposing  a  defense  frandulently  concealed  from  him. 

Dksit  pRAcnosD  BT  Dktbkdant,  Causing  Damagb  to  PLAnvntr,  may 
sustain  an  action  without  proof  of  benefit  to  the  defendant. 

AexHT  DaoRiTruLLT  Told  Principal  that  Hi  had  not  Takbn  Notr 
from  a  debtor  to  the  principal;  but  in  the  principal's  action  for  the  debt 
the  debtor  successfully  defended  by  proof  that  the  agent  had  accepted 
his  note.     Hdd^  that  the  agent  was  liable  to  the  principal  for  deceit. 

Apfbajl  from  a  judgment  sustaining  a  demurrer  to  a  declara- 
tion in  assumpaU.  The  leading  facts  shown  by  the  declaration 
were  that  the  plaintiff,  who  had  sold  cattle  to  one  Sammis,  em- 
ployed defendants  to  collect  the  bill;  and  they  made  an  advance 
to  plaintiff  on  the  face  of  the  bill.  They  accepted  Sammis'  note 
for  the  debt,  but  he  failed  before  it  matured.  Defendants  then 
sued  plaintiff  for  their  advance,  denying  to  him  that  they  had 
given  time  to  Sammis.  Belying  on  this  explicit  denial,  he  made 
no  defense  to  the  action  for  the  advance,  and  also  brought  an 
action  against  Sammis  for  his  original  debt,  the  expense  of 
which  action  was  greatly  increased  and  the  result  rendered  fruit- 
less by  Sammis'  defending  on  the  ground  that  his  note  had  been 
accepted.  The  plaintiff  had  paid  the  judgment  for  the  advance. 
The  courts  below  held  these  facts  insufficient  to  support  an  ac- 
tion. 

Hiram  P.  Ilaatings,  for  the  appellant. 

Edward  Sand/ord,  for  the  respondents. 

By  Court,  Welles,  J.  According  to  the  plaintiff's  showing, 
he  had  a  good  legal  defense  to  the  suit  brought  against  him  by 
the  defendants  for  their  advance  to  him  on  the  claim  against 
Sammis,  of  which  he  neglected  to  avail  himself.  The  suit  was 
prosecuted  to  judgment,  and  the  defendants  recovered  the 
amount  of  their  advance  with  interest  and  the  one  per  cent 
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which  by  the  oontnot  thej  were  to  reoeiye  as  comxnissioiiB.  By 
the  judgment  it  is  established  that  it  was  legal  and  proper  that 
the  plaintiff  should  pay  the  defendants  the  amount  of  their  ad- 
▼ance,  with  the  interest  and  commissions^  which  is  utterly  incon- 
sistent with  the  plaintiff's  claim  to  recoTer  it  back.  No  aver- 
ment is  to  be  admitted  to  contradict  a  judgment  or  to  dispute 
any  legitimate  inference  deducible  therefrom.  The  maxim  is, 
hUered  reipiMlcos  id  sU  finis  liHum.  To  sustain  this  action  to 
recover  back  the  advance  would  be  to  open  the  judgment  and 
inquire  into  its  propriety  and  legality.  That  can  not  be  done 
collaterally.  If  it  was  right  under  the  contract  between  the 
parties  that  the  plaintiff  should  pay  back  to  the  defendants  the 
money  recovered  by  the  judgment  in  their  favor,  it  was  because 
they  had  performed  all  the  stipulations  of  the  agreement  on 
their  part,  and  had  failed  to  collect  the  amount  of  the  claim 
against  Sammis.  That  is  one  of  the  things  established  by  the 
judgment,  and  the  plaintiff  is  not  now  to  be  allowed  to  deny  it. 
The  plaintiff  seeks  to  avoid  these  consequences  of  the  judgment 
by  alleging  fraudulent  concealments  and  misrepresentations  of 
facts  by  the  defendants  which  induced  him  to  omit  defending 
the  suit  and  to  let  judgment  pass  agamst  him  by  default.  That, 
however,  is  not  a  legal  answer  to  the  difficulty.  It  probably 
would  entitle  him  to  recover,  provided  the  payment  had  been 
voluntary  and  induced  by  fraudulent  concealment  and  misrep- 
resentation. But  no  case  has  gone  the  length  of  deciding  that 
after  the  proceeding  has  advanced  to  the  maturity  of  a  judg- 
ment, and  the  judgment  collected  by  execution,  it  may  be 
recovered  back. 

It  is  true  the  action  is  case  for  the  unfaithfulness  and  fraud- 
ulent conduct  of  the  defendants  as  the  plaintiff's  agent,  and 
not  assumpsU  for  money  had  and  received.  But  it  is  not  per- 
ceived how  the  form  of  the  action  can  change  the  legal  princi- 
ple. If  the  plaintiff  had  not  been  called  upon  for  the  money 
by  action  or  otherwise,  and  bad  not  paid  it,  clearly  he  would 
have  no  ground  of  complaint  against  the  defendants  for  doing 
what  the  declaration  alleges  they  have  done,  and  it  is  impossi- 
ble to  see  how  he  could  properly  be  called  upon  to  pay  if  the 
defendants  are  liable  upon  the  case  made  by  the  declaration. 
If  the  facts  as  alleged  in  the  declaration  are  all  true,  the  case  is 
undoubtedly  a  hard  one  for  the  plaintiff,  but  that  is  no  reason 
why  a  well-settled  rule  of  law  should  be  violated.  The  de- 
murrer admits  none  of  the  facts  alleged  but  such  as  are  well 
pleaded;  and  if  nothing  can  be  alleged  to  impeach  a  regular 
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judgment,  as  is  undeniable,  all  the  allegations  of  the  declara- 
tion tending  to  that  result  must  be  rejected.  See  the  case  of 
MarrioU  t.  Hampton^  2  Smith's  Lead.  Cas.  237,  and  the  notes 
to  that  case;  also,  S.  C,  7  T.  B.  269. 

After  abstracting  from  the  case  all  which  the  judgment  dis- 
poses of,  there  is  still  in  substance  the  following,  to  wit:  that 
after  the  plaintiff  had  paid  the  judgment  he  called  on  the  de- 
fendants and  inquired  of  them  whether  there  was  any  legal 
impediment  to  his  prosecuting  Sammis  for  the  price  of  the 
catUe  sold,  and  whether  any  note  had  been  taken  from  him  for 
the  same,  and  that  the  defendants  thereupon  falsely,  and  with 
intent  to  injure  the  plaintiff,  represented  to  him  that  no  note 
had  been  taken,  etc.,  whereby  the  plaintiff  was  subjected  to 
a  much  larger  bill  of  costs  and  other  expenses  in  the  prosecu- 
tion which  he  afterwards  instituted  than  he  would  otherwise 
have  had  to  pay. 

Fraud  and  deceit  in  the  defendant  and  damages  to  the 
plaintiff  are  a  sufficient  foundation  for  the  action  of  trespass  on 
the  case,  though  no  benefit  accrue  to  the  defendant.  The  action 
will  lie  whenever  there  has  been  the  assertion  of  a  falsehood 
with  a  fraiiduleni  design  as  to  a  fact,  when  a  direct  and  i>osi- 
tive  injuryt  ip^9  from  such,. assertion;  1  Bao.  Abr.,  Actionon 
the  Case,  F,  ed.  ol  1842,  p;  1S&;  B^nim  v.  Praii,  2  Wend.  885. 

Here  was  the  assertion  by  the  defendants  of  a  falsehood  with 
a  fraudulent  intent  to  injure  and  deceiTC  the  plaintiff,  by  which 
he  was  induced  to ,  brixiig  the  action  agfifmt  Sammis  on  the 
account  as  for  goods  sold  generally,  and  which  induced  the 
defendant  Sammis  to  interpose  a  defense,  thereby  increasing 
the  cost.^d  expense  of  obtaining  the,  judgment  frQia  twelve 
dollara  to.twQ  hundred  doUass..  The  law  would  be  exceedingly 
lame,  and  be  quite  undeserving  of  the  high  encomiums  which 
have  been  bebtowed  upon  it,  if  it  failed  to  afford  a  remedy  for  a 
malicious  injury  of  this  description. 

For  these  teafious  the  judgment  of  the  court  below  should  be 
reversed,  itid  judgment  should  be  given  for  the  plaintiff  on  the 
demurer  <in  that  ^ourt. 

Judgment  reversed. 

CQVQiAjBprjDfMaa  of  Jvdomsivt:  Q90  Ityneh  v.  BQatter^  d  Am*  Deo.  786; 

Smith  V.  Tupper,  43  Id.  483,  note  487,  when  other  oaaes  are  oolleoted.  Even 
if  A  defendant  is  ignorant  of  a  defense,  and  the  plaintiff  knows  of  its  existence, 
tmt  fraudulently  conceals  it  from  him,  be  can  not  sustain  another  action 
iigainst'hlm  to  *'rip  up"  anything  adjudged  in  the  former  suit:  BmekT,  Woods, 
U  i^rb.  321;  SniUnkuru  v.  Oreswctf,  14  Una,  464,  both  oitiag  the  pdncipal 
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case.  No  Averment  is  to  be  admitted  to  contradict  a  judgment,  or  to  dispute 
any  legitimate  inference  deducible  therefrom:  Oaleg  v.  Predon^  4i  N.  Y.  115, 
citing  the  principal  case.  Evidence  aliunde  the  judgment  roll  is  admissible 
to  show  what  was  litigated  and  passed  upon  in  a  former  action:  Ltuorenee  v. 
Cabot,  41  N.  Y.  Superior  Ct.  134,  citing  the  principal  case.  Judgments  may 
be  impeached  by  facts  involving  fraud  or  collusion,  but  which  were  not  before 
the  court  or  involved  in  the  issue  or  matter  upon  which  the  judgment  was 
rendered.  But  they  can  not  be  impeached  for  any  facts  which  were  neoes- 
sarily  before  the  court  and  passed  upon:  The  Acorn,  2  Abb.  445,  citing  the 
principal  ease.  The  principal  case  is  referred  to  in  Lowen&iein  v.  Melniotkp 
87  Barb.  266,  as  a  case  showing  what  facts  a  judgment  establishes. 

AlTKK   JUDOKINT  HAS    BEEN    DiTLT  ObTAIKKD  JlITD  CoLLIGTBD  OV    Ex» 

cunoN  the  money  can  not  be  recovered  back  in  another  acti<ni:  Fatrri»gtcm 
V.  BuUard,  40  Btah.  618,  citing  the  principal  case. 

False  Refbeskhtations,  Liability  for:  See  Mitchdl  v.  JStmrn^rmafi,  51 
Am.  Dec.  717,  note  722;  Munroe  v.  PriieheU,  60  Id.  203,  note  208;  Tywon  v. 
PoBBmore,  44  Id.  181,  note  185,  where  numerous  other  cases  are  ooUeeted. 
An  action  for  false  representations  will  lie  where  there  has  been  an  assertion 
of  a  falsehood  with  a  fraudulent  design  as  to  a  party,  and  a  direct  and  positive 
injury:  }Vakeman  v.  Daliey,  44  Barb.  602;  S.  C.  on  appeal,  61  N.  Y.  33,  both 
citing  the  principal  case.  A  false  statement  made  by  an  individual  in  ref* 
erence  to  articles  manufactured  by  others,  for  the  purpose  of  preventing  sales 
by  them  of  such  articles,  and  which  do  in  fact  prevent  such  sales,  and  injurs 
^e  ^ri|uwija<?tufT?^.4<^t)^u'.  )i>u^^i^ess,  ^^st^tute  a  good  cause  of  action:  i^aoio 
v.  Judjunif  38  Barb.  1^12,  citing  the  principal  case.  ^  4  ^^9^  representation 
it^4  witii'inte^ntioii' to  injure  one,  taid  in^ relying  upon  which  he  is  injured, 
i»al|o6d*^uM^^/a«tittbS  attheiigliiK^bbn»fii  ac6iftieb't<»  the  putif  making  iti 

i\'.      /.   v'f    '"     ,    •;  '    '•'*    t"^        r.  ".  .,'    >f}''i  II*  .*;Mt,i.  It   j 

<-'•••  •••  - '  •■  -•  :Fosfa*'i;: ptei^bid.  '"":'■' : 

[7  Naw  Tou  (3  Badkf),  438.] 
iGK^HtKAOV     BY    WBIGB  ' '^KBCIIAKT '   A4&EBS     TO     t)ELIVIB     To'    MlLUOl 

'  '^  'WklBi«  To'Bar<}a^mHD,  kAd'^itie  kbfiie^  agrees  t6r«t^]fn«bpe6tfied  pro- 
ib  jpiMasrdl  Ibbvt  dbnooh  ^hmi,  is  a  baHitiani^  lak  4  fttile,  sbfd  ibis  wheats 
J;,,  .midt^lipit}^  flowwh^ti  giiGni4<U  ane  tfae^i^v^peiityjof ithe  oiirAsBt, 

MibiT,  and  not  merely  on  disjointed,  q^  ptirticular  parts  of  iU 

er/4?»Pii^^90^.(t  ^wlgm^nt  founded  on  tibe  wptmi  of  at  roftdfee. 
3%e.oq^1fV9tif^j[^!^9P  ^'  to.  tike  h&i  UUe  U^aquatbtitgr.Oi.  floor. 
Brown,  a  merchant,  had  made  the  foUomig  eostmet  ndth 
Foster,  a  miller:  **  John  G.  Brown  agrees-to  ^diyer  io  William 
0.  Foster,  at  Bochester,  thirty  thousand  bushels  of  wheat  to  be 
gtouDd;  Mte^  tii9ii6aBd  bashels  to  be  ground  in  Reason  to  be 
ttii;^pea  east  during  natigation  thii^  fall,  and  fifteen  thousand  to 
bet  £p'ound  4ii^nng  thjD^  winter;  said  Brown  is  tq  be  subject  to  no 
(^arge.om  accomit  /qI  ^oragie;  mdd  Foster  is:  to  deliver  to  said 
BfbwtkiaAiiexlDaBrel^of  Hmperfinei  flonr -for  each  five  bushels  of 
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wheat  so  delivered  to  be  ground.  The  wheat  to  be  reodved 
from  Geleton  &  EyanSy  and  the  floor  to  be  deliyered  to  them/' 
Under  this  contract  Brown  famished  wheat  to  Foster,  and 
Foster  ground  it  and  shipped  the  flour  by  canal,  all  according 
to  agreement.  But  the  Toyage  being  interrupted,  the  cairier 
stored  the  flour;  whereupon  the  question  arose  whether  Foster 
or  Brown  had  the  right  to  demand  it  from  the  warehouseman* 
Brown,  claiming  that  the  contract  W£«a  one  of  bailment,  replev- 
ied the  flour;  and  Foster,  claiming  that  there  had  been  a  sale, 
sued  the  sheriff,  as  a  trespasser,  for  having  taken  it.  The  ref- 
eree reported  in  favor  of  plaintiff,  and  the  general  term  affirmed 
the  judgment  on  this  report,  saying,  in  an  opinion  not  reported, 
that  as  the  contract  was  expressed  Foster  could  have  discharged 
his  obligation  to  Brown  by  delivering  one  barrel  of  superfine 
flour  for  every  five  bushels  of  wheat  he  received,  whether  the 
flour  delivered  was  ground  from  the  particular  wheat  supplied 
by  Brown  or  not;  therefore  the  contract  was  a  sale,  vesting  the 
legal  title  in  Foster.  From  their  judgment  the  defendant 
appealed. 

NichoUu  Hill,  jun.,  for  the  appelliyit. 

Oearge  F.  Comstock,  for  the  respondent. 

By  Court,  Buooles,  G.  J.  This  controversy  arises  upon  a  con- 
tract in  relation  to  wheat  between  a  merchant  and  miller;  and 
it  is  one  of  the  many  cases  concerning  the  same  subject-matter 
in  which  it  is  somewhat  difiicult  to  determine  whether  the  par- 
ties intended  to  make  a  contract  of  sale  or  of  bailment. 

The  distinction  between  a  bailment  and  a  sale  is  correctly 
laid  down  by  Bronson,  C.  J.,  in  MaUory  v.  WiUis^  4  N.  Y.  85,  in 
these  words:  "  When  the  identical  thing  delivered,  although  in 
an  altered  form,  is  to  be  restored,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed;  but  when 
there  is  no  obligation  to  restore  the  specific  article,  and  the  re- 
ceiver is  at  liberty  to  retiu'u  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  the  return,  and  the  title  to  the  prop- 
erty is  changed:  it  is  a  sale." 

The  judges  in  that  case  differed  with  respect  to  the  effect  of 
the  distinction  upon  the  case  before  them,  but  not  in  regard  to 
the  distinction  itself. 

We  will  examine  the  contract  in  detail.  In  October,  1844, 
Brown  agreed  to  deliver  to  Foster  at  Rochester  thirty  thousand 
bushels  of  wheat  to  be  ground.  These  words,  unless  qualified 
and  controlled  by  some  subsequent  grant  of  the  agreement. 
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show  a  baflment  for  manufacture,  and  not'  a  sale.  Thej  show 
what  was  to  be  done  with  the  wheat.  If  the  contract  operated 
as  a  sale,  Foster  might  lawfully  sell  it  again  and  immediately. 
But  it  was  to  be  ground,  and  not  sold;  and  the  words  used  by 
the  parties  control  the  power  of  Foster  over  the  wheat,  and  pre- 
vent him  from  selling  it  as  his  own  property. 

The  contract  proceeds:  ''Fifteen  thousand  bushels  to  be 
ground  in  season  to  be  shipped  east  during  the  navigation  this 
fall."  What  was  to  be  shipped  east?  The  only  answer  to  be 
given  to  this  question,  consistent  with  the  language  of  the  par^ 
ties  is,  that  it  was  the  flour  to  be  made  of  this  fifteen  thousand 
bushels  of  wheat.  And  if  this  part  of  the  contract  is  obligatory 
on  Foster,  he  was  bound  to  return  that  identical  flour  for  the 
purpose  specified. 

Why  was  the  time  fixed  within  which  it  was  to  be  manufac- 
tured? If  the  transaction  was  a  sale,  the  time  was  immaterial^ 
because  Foster  might  have  delivered  other  flour  without  having 
ground  the  wheat  within  the  time;  but  if  it  was  a  bailment,  the 
time  was  material,  and  the  parties  deemed  it  material  or  they 
would  not  have  fixed  it  by  stipulation  in  the  contract.  They 
contemplated  a  bailment,  therefore,  and  not  a  sale. 

The  contract  goes  on  thus:  ''And  fifteen  thousand  to  be 
ground  during  the  winter."  The  same  observations  apply  to 
this  clause.  Both  these  provisions  are  obligatory  upon  Foster; 
they  bind  him  to  grind  the  wheat  within  the  specified  times; 
and  this  was  to  be  done  for  the  benefit  of  Brown.  But  Brown 
could  derive  no  benefit  from  the  manufacture  within  the  time, 
except  to  enable  Foster  to  return  him  the  flour  to  be  made  from 
the  wheat,  and  if  that  was  what  the  parties  meant  should  be 
done,  they  intended  a  bailment,  and  not  a  sale. 

The  next  provision  in  the  contract  is  this:  "  Said  Brown  ta 
be  subject  to  no  charge  on  account  of  storage."  If  the  partiea 
had  intended  a  sale,  this  clause  was  useless  and  senseless;  be> 
cause  Foster  could  have  no  pretense  for  charging  for  the  stor- 
age of  his  own  wheat.  But  if  they  intended  a  bailment,  this 
provision  was  useful,  effective,  and  sensible.  It  securod  Brown 
against  a  charge  which  Foster  would  otherwise  have  had  a  lighi 
to  make.  It  is  a  legal  maxim  that  any  part  of  an  instrument 
shall  if  possible  be  construed  as  having  some  effect.  If  we 
apply  this  maxim  to  the  contract  in  question,  we  must  regard 
the  transaction  as  a  bailment,  and  not  a  sale. 

There  was  this  further  provision  in  the  contract:  **  The  wheal 
to  be  received  from  Oelston  &  Evans,  and  the  flour  to  be 
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turned  to  them."  The  import  of  this  sentenoe  is  that  the  wheat 
reoeiTed  from  Oelston  &  ETans  shotdd  go  back  to  them  again  in 
floor.  The  deliTery  to  them  of  the  flour  of  the  same  wheat 
wonld  be  a  return  of  the  same  thing  in  a  different  form.  The 
delivery  of  the  flour  of  other  wheat  wonld  not  be  a  return  to 
Oelston  k  Evans,  because  it  had  never  been  in  any  form  in  their 
hands. 

Every  sentenoe  in  the  oontnot  has  now  been  noticed  except- 
ing one,  and  every  sentenoe  thus  noticed  contains  evidence  that 
the  parties  intended  a  bailment,  and  not  a  sale. 

The  part  not  yet  noticed  stands  in  the  contract  immediately 
after  the  clause  in  relation  to  storage;  it  is  in  these  words: 
**  Said  Foster  is  to  deliver  to  said  Brown  one  barrel  of  superfine 
flour  for  each  five  bushels  of  wheat  so  delivered  to  be  ground.'* 

It  is  contended  that  Foster  is  not  bound  by  this  stipulation 
to  return  Brovni  or  his  agents  the  flour  of  the  same  wheat,  but 
may  perform  his  contract  by  the  delivery  of  any  other  superfine 
flour,  and  therefore  the  transaction  was  a  sale,  and  not  a  bail- 
ment. 

If  the  particular  clause  under  consideration  were  to  be  con- 
sidered and  construed  by  itself  and  without  reference  to  any 
other  part  of  the  contract,  we  should  assent  to  the  plaintiff's 
proposition;  and  according  to  the  rule  by  which  a  sale  is  dis- 
tinguished from  a  bailment  we  should  regard  it  as  a  sale,  because 
Foster  is  not  expressly  and  in  terms  bound  in  this  clause  to 
return  flour  of  the  same  wheat.  There  are,  however,  even  in  this 
clause,  words  which  make  it  doubtful  whether  the  parties  did 
not  look  to  a  return  of  that  flour.  The  purpose  for  which  the 
wheat  was  delivered,  namely,  '*  to  be  ground,"  is  distinctly  ex- 
pressed in  it;  and  if  we  are  to  understand  it  was  to  be  ground 
for  Brown  (and  that  seems  to  be  a  natural  and  necessary  inter- 
pretation), the  parties  must  have  regarded  it  as  Brown's  flour  in 
Foster's  hands  as  bailee.  But  it  is  a  settled  rule  in  the  construc- 
tion of  contracts  that  the  interpretation  must  be  upon  the  entire 
instrument,  and  not  merely  on  disjointed  or  particular  parts  of 
it.  The  whole  context  is  to  be  considered  in  collecting  the  in- 
tention of  the  parties;  although  the  immediate  object  of  injury 
be  the  meaning  of  an  isolated  clause:  Chit.  Cont.  83,  and 
authorities  cited.  Here  is  a  contract,  every  sentence  of  which 
excepting  one  shows  an  intention  to  create  a  bailment,  and  not 
to  make  a  sale.  Even  that  one  standing  alone  is  ambiguous. 
It  shows  expressly  that  the  wheat  was  delivered  to  be  ground, 
and  by  implication  that  it  was  to  be  ground  for  Brown.    It  an- 
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thorizes  performance  by  a  return  of  the  flour  made  from  tbe 
wheat  reodved.  It  is  not  directly  repugnant  to  the  other  parte 
of  the  contract,  because  it  does  not  require  performance  bj  the 
deliyeiy  of  flour  made  from  other  wheat.  It  must,  therefore,  be 
construed  in  subserviency  to  the  intention  to  create  a  bailment 
which  is  so  plainly  manifested  in  all  the  other  parts  of  the  in- 
strument,  and  the  flour  which  Foster  was  bound  to  return  was 
(although  not  expressly  specified  in  the  particular  clause  in 
question)  the  flour  to  be  manufactured  from  the  wheat  received 
under  the  contract. 

The  judgment  of  the  supreme  court  should  be  reversed  and  • 
new  trial  ordered. 

Oaedineb,  Jkwett,  JoHHSOHy  Watsoh,  and  Welles,  JJ.,  con« 
curred. 

Mouse,  J.,  dissented. 

Judgment  reversed,  and  a  new  trial  ordered. 


DiUVXRT  OF  WBXAT  TO   MiLLKR  TO  BE  PaID  fOB  IB  FlOUB  OOMtitatW 

»  bailment,  and  not  a  tal«^  when:  See  IngUMgkl  ▼.  Ilamnumd,  6S  Am.  Dee. 
490,  note  435;  Smiih  v.  Clark^  34  Id.  213,  note  215,  where  other  caaet  are  col- 
lected. The  test  of  a  bailment  is,  that  the  identical  thing  delivered  is  to  be 
returned.  If  the  obligation  of  the  receiver  be  to  retam  another  thing  of  equal 
valne,  it  is  a  sale:  Mar$h  v.  Titus,  6  Thomp.  k  GL  31,  citing  the  principal 
caee.  An  agreement  to  let  a  penon  have  ten  aheep  of  a  certain  grade  aad 
quality  of  wool,  to  double  in  four  years,  is  a  sale  of  the  ten  sheep,  and  not  a 
baiknent  of  them:  BarOeU  v.  W heeler,  44  Barb.  163,  citing  the  principal  case. 
Where  owners  of  calicoes  give  them  to  printers  to  have  them  printed  and 
then  returned  to  them,  the  goods  remain  the  property  of  the  original  owners: 
fToocf  V.  Oner,  25  N.  Y.  350,  citing  the  principal  caee. 

CoBmaucnoN  ov  Contbaot  Dipbnm  upob  thb  Ibtbbtiob  of  the  parties 
as  gathered  from  the  whole  instrument:  See  Chapman  v.  Musefl,  48  Am. 
Dec  41,  note  41,  where  other  cases  are  collected. 


LnoHFZELD  V.  Whbb. 

(7  Nsw  ToBX  (S  SxLOsa),  438.] 

AssiOKMBBT  voR  Bbkxfit  ov  Cbbditobs  CAN  NOT  ExBMPT  the  assignee 
from  the  obligation  to  use  ordinary  care;  a  provision  that  he  shall  be 
liable  only  for  his  own  gross  negligence  or  willful  misfeasance  renden 
the  instrument  void. 

Afpbal  from  a  judgment  in  favor  of  plaintifis  in  a  creditor's 
suit  brough  to  impeach  a  general  assignment.  The  objection 
to  the  assignment  was  that  it  contained  the  following  provision: 
•«And  it  is  hereby  mutually  agreed,  by  and  between  the  parties 
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hereto,  that  the  said  x>arty  of  the  second  part  shall  not  be  liable 
or  accountable  for  any  loss  that  may  be  sustained  by  said  trust 
property,  or  the  proceeds  thereof,  unless  the  same  shall  happen 
by  reason  of  his  own  gross  negligence  or  willful  misfeasance." 
The  superior  court  held  that  this  condition  rendered  the  instru- 
ment null  and  Toid  as  against  non-consenting  creditors.  From 
their  judgment  setting  it  aside  the  defendants,  who  were  the 
assignor  and  assignee,  appealed. 

Daniel  Lord^  for  the  appellants. 

Charles  Tracy y  for  the  respondents. 

By  Court,  Buoolbs,  0.  J.  The  assignment  in  question  con* 
tained  a  clause  by  which  it  was  mutually  agreed  between  the 
parties  thereto  that  the  assignee  should  not  be  liable  or  ac- 
countable for  any  loss  that  might  be  sustained  by  the  trust 
property  or  the  proceeds  thereof,  unless  the  same  should  happen 
by  reason  of  the  gross  negligence  or  willful  misfeasance  of  the 
assignee. 

It  is  difficult  to  conceive  what  motive  led  to  the  insertion  of 
this  provision  in  the  assignment,  unless  it  had,  or  was  supposed 
to  have,  the  effect  of  qualifying  the  responsibility  of  the  as- 
signee and  of  exempting  him  from  accountability  in  cases  where 
he  might  otherwise  have  been  accountable.  Nevertheless,  if  the 
clause  be  a  mere  nullity,  it  ought  not  to  vitiate  the  assignment. 
The  question  therefore  is  whether  a  trustee  for  the  benefit  of 
the  creditors  of  a  failing  debtor  is  lesponsible  f  or  any  neglect  or 
mismanagement  of  the  trust  not  amounting  to  **  gross  negli- 
gence or  willful  misfeasance.'' 

Eveiy  man  who  is  intrusted  with  the  property  of  another  is 
bound  to  exercise  in  relation  to  its  custody,  management,  and 
disposition  a  certain  degree  of  diligence,  according  to  the  na- 
ture and  circumstances  of  the  case.  According  to  the  element- 
ary books,  there  are  three  degrees  of  diligence,  for  the  exercise 
of  which  eveiy  bailee  or  troBtee  is  responsible  in  the  discharge 
of  his  duty  to  the  real  owner  or  beneficiary  of  the  property. 
These  three  degrees  are  denominated  high  or  great  diligence, 
common  or  ordinary  diligence,  and  slight  diligence.  High  or 
great  diligence  is  that  with  which  pradent  persons  take  care  of 
their  own  concerns.  Oommon  or  ordinary  diligence  is  that 
which  men  in  general  exert  with  respect  to  their  own  concerns; 
and  slight  diligence  is  that  with  which  persons  of  less  than 
common  prudence,  or  indeed  of  any  prudence  at  all,  take  care 
of  their  own  concerns:  Stoiy  on  Bail.,  sees.  11*16. 
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Negligence  is  also  divided  into  three  corresponding  degieoBi 
gross  negligence  is  the  want  of  slight  diligence;  ordinary  n^gii- 
gence  is  the  want  of  ordinary  diligence;  and  slight  negligence 
is  the  want  of.  high  or  great  diligence:  Stoiy  on  Bail.,  sec.  17. 
These  distinctions  are  sufficiently  obvious  to  the  mind  in  theory; 
but  it  must  be  admitted  that  their  practical  application  to  par- 
ticular cases  is  sometimes  difficult.  They  appear,  however,  to 
be  well  established  and  generally  acknowledged;  and  the  dause 
in  the  assignment  which  gives  rise  to  the  present  controverBj 
seems  to  have  been  drawn  with  reference  to  their  esistence  and 
practical  operation.  The  assignee  is  not  exempted  from  accounts 
ability  for  gross  negligence,  but  is  exonerated  from  the  conse- 
quence of  negligence  in  any  inferior  degree. 

The  creditors  of  Mr.  White  were  the  beneficiaries  in  the  tmsfe 
created  by  the  assignment.  They  became  the  owners  in  equity 
of  the  assigned  property.  They  were  entitled  to  the  whole  of  it 
until  their  debt  should  be  satisfied;  and  to  all  the  rights  and 
remedies  which  the  law  would  have  given  them  if  they  had  created 
the  trust. 

A  failing  debtor,  by  an  assignment,  puts  his  property  where 
it  can  not  be  reached  by  ordinary  legal  process.  He  puts  it 
into  the  hands  of  a  trustee  of  his  own  selection;  often  his  par- 
ticular friend,  sometimes  a  man  to  whom  the  creditors  would 
not  have  been  willing  to  confide  such  a  trust.  The  debtor  has 
an  interest  in  the  application  of  the  trust  funds  to  the  payment 
of  his  debts;  but  the  creditors  have  usually  a  far  greater  interest 
therein;  and  that  interest  depends  in  many  cases  on  the  compe- 
tency and  diligence  of  the  assignee.  The  debtor  can  not  be 
permitted  by  creating  a  trust  for  his  creditors  to  place  his  prop- 
erty where  it  can  not  be  reached  by  ordinaxy  legal  remedy,  and 
at  the  same  time  exempt  the  trustee  from  his  proper  responsi- 
bility to  his  creditors. 

What  degree  of  diligence,  then,  would  the  assignee  have  been 
boimd  to  exercise  in  the  business  of  his  trust,  if  the  clause  in 
question  had  been  omitted?  This  question  is  answered  by  one 
elementary  writer  in  these  words:  ''A  trustee  is  bound  to  man* 
age  the  trust  property  for  the  benefit  of  the  cegtui  qtie  truM  with 
the  care  and  diligence  of  a  provident  owner:"  Willis  on  Trus- 
tees, 125;  and  by  another  as  follows:  ''A  trustee  is  called  upon 
to  exert  precisely  the  same  care  and  solicitude  in  behalf  of  his 
cedui  que  trust  as  he  would  do  for  himself,  but  greater  measure 
than  this  a  court  of  equity  will  not  exact :"  Lewin  on  Trustees,  152. 
And  in  Stoiy's  Equity  it  is  said  that  where  a  trustee  has  acted 
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in  good  faith  in  the  exercise  of  a  fair  discretion,  and  in  the  same 
manner  as  he  would  ordinarily  do  in  regard  to  his  own  prop- 
erty, he  ought  not  to  be  held  responsible  for  any  losses  accruing 
in  the  management  of  the  trust  property:  Sec.  1272.  The  first 
of  these  writers  measures  the  liabilily  of  the  trustee  by  the  dil* 
igence  of  a  provident  owner;  the  two  last  mentioned,  by  the 
diligence  of  the  trustee  in  his  own  concerns.  But  there  is  no 
fmbstantial  difference  between  them.  The  degree  of  diligence 
which  a  trustee  uses  in  his  own  afiiurs  can  not  properly  be  the 
subject  of  judicial  inquiry.  Every  trustee  must  be  presumed 
by  the  court  before  whom  his  accoimt  is  taken  to  use  in  his 
own  concerns  such  diligence  as  is  commonly  used  by  all  pru- 
dent men:  Jones  on  Bail.  80.  The  diligence  of  a  provident 
man,  therefore,  is  the  measure  of  a  trustee's  duty.  If  it  were 
otherwise,  there  would  be  one  rule  for  a  careless,  and  a  different 
rule  for  a  vigilant,  trustee;  and  the  careless  trustee  would  be 
exonerated  in  the  same  case  in  which  the  vigilant  would  be 
held  liable.  This  was  never  intended  either  by  the  elementary 
vmters  or  by  the  authorities  from  which  they  deduce  these  con* 
elusions. 

In  section  1268  of  Story's  Equity  it  is  suggested  that  inas- 
much as  a  trustee  is  not  entitled  to  a  compensation  for  his  ser- 
vices, he  would  seem,  upon  analogous  principles  applicable  to 
bailments,  to  be  liable  only,  like  a  gratuitous  bailee,  for  gross 
negligence.  But  he  adds,  however,  that  it  would  be  difficult 
to  affirm  that  courts  of  equity  do  in  fact  always  limit  the  respon- 
sibility of  trustees,  or  measure  their  acts  by  such  a  rule. 

In  some  of  the  English  decisions  the  liability  of  a  trustee 
seems  to  have  been  determined  upon  the  analogy  between  a 
trust  and  a  gratuitous  bailment;  but  such  a  rule  can  not  be  ap- 
plicable to  trustees  within  this  state,  because  they  are  in  fact 
entitled  to  compensation  by  way  of  commissions  on  moneys  re- 
ceived and  paid:  Meacham  v.  Stemes,  9  Paige,  403;  and  al- 
though the  smallness  of  their  compensation  may  be  a  good  rea- 
son for  judging  them  with  indulgence  and  liberality,  they  can 
not  be  placed  on  the  footing  of  gratuitous  bailees. 

But  in  the  case  under  consideration  the  assignment  gives  the 
trustee  the  right  to  retain  the  expenses  of  the  trust  and  a  rea- 
sonable compensation  for  his  services  in  its  execution.  He 
stands  therefore,  in  regard  to  his  obligation  to  exercise  diligence, 
in  the  light  of  a  paid  agent  for  the  parties  interested,  and  not 
in  that  of  a  gratuitous  bailee  or  trustee.  Such  an  agent  is 
liable  for  ordinary  negligence,  or  the  want  of  that  degree  of 
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dilligenoe  which  persons  of  common  prudence  are  accustomed 
to  use  about  their  own  business  and  affiEurs:  Story's  Agency,  sec. 
183. 

The  debtor  therefore  has  in  this  assignment  exonerated  the 
trustee  from  the  duty  of  exercising  ordinary  diligence  in  the 
execution  of  the  trust;  and  the  creditors,  if  they  act  under  it 
and  claim  or  accept  dividends,  are  bound  by  its  terms  and  con- 
ditions. In  case  of  a  loss  in  the  collection  of  the  assets,  or  in 
the  keeping  or  the  management  of  the  trust  fund,  for  the  want 
of  that  degree  of  diligence,  the  loss  must  fall  on  them.  A  case 
might  happen  in  which  a  great  portion  of  the  fund  might  be 
lost  in  this  way.  A  failing  debtor  can  not  be  permitted  to  put 
at  hazard  the  trust  fund  which  justly  belongs  to  his  creditors, 
by  authorizing  the  trustee  to  manage  it  without  due  prudence 
and  caution. 

It  was  suggested  upon  the  argument  that  the  coyenant  of  the 
trustee  to  execute  the  trust  to  the  best  of  his  ability  bound  him 
to  exercise  all  the  diligence  required  by  his  duty  as  trustee. 
But  this  is  qualified,  and  we  think  controlled,  by  that  which 
immediately  follows,  and  exonerates  him  from  liability.  Such 
doubtless  was  the  meaning  of  the  parties,  and  so  the  instrument 
is  to  be  understood. 

The  judgment  below  ought  to  be  affirmed. 

MoBSB,  J.,  being  related  to  the  parties,  gave  no  opinion. 
Judgment  affirmed. 

ASBiaiTMIlIT  CONTAIVIKO  PBOVIBIOH  THAT  ASUONKB  BHAU.  NOT  n  LlA- 

BLS  for  any  lones  that  may  occur  in  the  management  of  the  estate,  except 
in  case*  of  gross  and  willful  neglect,  is  void:  Metea^fy,  Van  Brwnt^  37  Barb. 
627;  MelnUre  v.  Betuon,  20  Dl.  502,  both  citing  the  principal  case.  An 
assignee  under  a  voluntary  assignment  for  the  benefit  of  creditors  is  chai^ge- 
able  with  the  care  of  a  provident  owner,  and  is  liable  for  a  loss  occasioned  by 
ordinary  negligence:  CormM  v.  Deck^  8  Hun,  124;  Jame$  v.  Cowing,  17  Id. 
207,  both  citing  the  principal  case.  An  assignee  can  not  be  allowed  for  coun- 
sel fees  and  diibursements  paid  in  defending  actions  against  the  assignor,  or 
in  any  litigation  not  involved  in  the  performance  of  the  duties  required  by 
the  trust:  Zery's  AceounUng,  I  Abb.  N.  C.  181,  citing  the  principal 


Tract  v.  Albajsti  Exohanoe  Gompaky. 

(7  NBW  TOBX  (t  BSLDBV),  47S.] 

OorarAHT  IN  Lbasx  that  Tenant  shall  uavk  Refusal  or  tbb  Fxim« 
UMB  for  another  term,  saying  nothing  about  the  rent  for  snoh  vsnewed 
term,  binds  the  landlord  to  give  a  renewal  at  the  same  rsnl 


Dec  1852.]    Tracy  t;.  Albany  Exchange  Oo.  639 

RoiswAL  or  Lease  mat  mb  CiiAimtn  sr  Tkxamt,  under  an  inde]Mndent 
oovenaiit  in  the  leMe  that  he  ahAll  have  one,  notwithstanding  the  origi- 
nal term  haa  not  yet  expired,  and  notwithstanding  some  rent  remains 
dne  from  him  to  the  landlord  on  aoooont  of  the  original  term. 


Appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  for 
damages  for  breach  of  oovenant  to  renew  a  lease.  The  facts  are 
given  in  the  opinion. 

MarcuM  T.  RmpMildE^  for  the  appellant,  the  landlord  coTenant- 
ing  to  renew. 

Nicholaa  EiU,jun.,  for  the  defendant*  the  tenant. 

By  Court,  Jewktt,  J.  This  was  an  action  for  a  breach  of 
covenant  on  the  part  of  the  defendant,  in  refusing  to  renew  a 
lease  of  certain  premises  situate  in  the  city  of  Albany.  The 
lease  was  executed  by  the  parties  on  the  first  day  of  February, 
1847,  granting  the  premises  to  the  plaintiff  for  two  years  and  six 
months  from  the  first  day  of  November,  1846,  at  the  rent  of  one 
thousand  dollars  per  year,  payable  quarterly,  and  containeil  the 
following  covenant:  "  The  said  party  of  the  second  part  to  have 
the  refusal  of  the  premises  at  the  expiration  of  this  lease  for 
three  years  longer."  On  the  first  day  of  February,  1849,  the 
plaintiff  requested  the  defendant  to  execute  to  him  a  new  lease 
of  the  premises  for  three  years  from  the  first  day  of  May  following 
at  the  same  rent  as  that  reserved  in  the  lease  before  mentioned, 
the  latter  being  the  day  on  which  the  then  term  would  expire. 
The  defendant  refused  to  do  so,  unless  the  plaintiff  would  pay 
one  thousand  two  hundred  dollars  per  year  rent,  instead  of  one 
thousand  dollars,  and  subsequently  gave  notice  to  the  plaintiff 
that  unless  he  would  take  a  new  lease  for  the  premises,  at  a  rent 
of  one  thousand  two  hundred  dollars  per  annum  therefor,  the 
defendant  would  rent  the  premises  to  another.  Subsequently, 
and  on  the  tenth  day  of  February,  1849,  the  plaintiff  took  from 
the  defendant  a  lease  for  one  year  from  the  first  day  of  May  fol- 
lowing, at  the  rent  of  one  thousand  two  hundred  dollars  per 
annum,  protesting  at  the  same  time  against  the  right  of  defend- 
ant to  exact  an  increased  rent,  and  claiming  to  reserve  his  right 
of  action,  and  for  which  this  action  is  brought  It  is  admitted 
by  the  pleadings  that  the  plaintiff  demanded  performance  of  the 
covenant  at  the  expiration  of  the  first  term,  and  that  the  defend- 
ant refused.  This  is  an  averment  in  the  complaint,  and  there  is 
no  denial  in  the  answer.  It  is  admitted  that  the  premises  were 
worth  one  thousand  two  hundred  dollars  per  year,  and  were 
rented  bj  the  defendant  for  that  sum.    It  was  also  admitted  that 
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the  Bum  of  fifty-seven  dollarH  remaine<l  due  on  account  of  the 
rent  of  the  premiftes,  from  the  plaintifT  to  the  defendant,  from 
the  firat  day  of  February,  184!),  being  part  of  the  quarter-rent 
falling  due  on  that  day,  and  the  further  Bum  of  two  hundred 
and  fifty  dollars,  from  the  first  day  of  May,  1849,  being  the 
quarter's  rent  due  on  that  day,  which  sums  still  remain  unpaid, 
to  recoyer  which  the  defendant  had  brought  a  suit  against  the 
plaintiff.  A  jury  trial  was  waived,  and  upon  closing  the  evi- 
dence,  the  couuBel  for  the  defendant  stated  seyeial  grounds 
upon  which  the  defendant  was  entitled  to  judgment  upon  the 
facts  prored;  but  the  judge  decided  that  the  plaintiff  was  enti- 
Ued  to  recoTer  the  sum  of  aix  hundred  dollars,  less  a  rebate  of  in- 
terest on  two  hundred  dollars  from  the  day  of  the  trial  to  the  first 
day  of  Hay,  1861.  The  defendant  excepted.  The  decision  of  the 
main  question  arising  in  this  (^se  must  turn  upon  the  true  con- 
struction of  the  words  of  the  covenant,  for  a  breach  of  which 
this  action  is  brought,  which  are:  *'  The  said  party  of  the  second 
part  to  have  the  refusal  of  the  premises  at  the  expiration  of  this 
lease  for  three  years  longer."  There  are  Beyeiiil  decisions  show- 
ing that  a  covenant  in  a  lease  to  renew  it,  without  providing  in 
respect  to  the  term  to  be  granted  or  the  amount  of  rent  to  be 
paid,  implies  a  renewal  for  the  same  term  and  rent.  But  a  cove* 
nant  to  renew  upon  such  terms  as  might  be  agreed  upon  is  void 
for  uncertainty:  Rutgers  v.  Hunter,  6  Johns.  Ch.  218;  WhUlook 
r.  Duffield,  1  Hoffm.  Ch.  110;  4  Kent's  Com.  108;  Abeel  v.  Bad- 
cliff,  13  Johns.  297  |7  Am.  Dec.  877 1;  1  HUliard  Ab.,  c.  15, 
sec.  78. 

Whatever  ambiguity  there  may  be  in  the  words  of  the  cove- 
nant, the  intention  of  the  parties  to  be  collected  from  them, 
considered  in  connection  with  the  whole  instrument,  obviously 
was  that  the  plaintiff  at  his  election  should  have  a  renewal  of 
the  lease  for  the  premises  for  the  further  term  of  three  years,  to 
commence  at  the  expiration  of  the  existing  lease,  for  the  same 
annual  rent  as  the  former,  payable  quarter-yearly.  Although 
the  intent  of  the  parties  be  in  opposition  to  the  strict  letter  of 
the  contract,  it  must  prevail  when  clearly  ascertained  from  it: 
2  Kent's  Com.  565;  Parkhuntt  v.  SmUh,  Willes,  332;  Hathaway 
V.  Power,  6  Hill,  453;  Earl  of  Clanrwkard'a  Case,  Hob.  277. 

The  plaintiff  was  not  restricted  to  the  time  when  the  term 
granted  by  the  lease  expired  to  make  his  election  for  a  renewal 
for  the  further  term;  and  if  made, and  a  renewal  demanded,  the 
defendant  vms  bound  to  comply  with  his  covenant  in  that  re- 
spect.    The  plaintiff  in  February,  1849,  made  his  election  and 
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demanded  a  perfonnance;  the  defendant  refused,  unless  he 
would  coQsent  to  take  a  renewal  at  an  enhanced  rent,  and  gaTe 
him  notice  that  unless  he  would  do  so  the  defendant  would 
rent  the  premises  to  another.  This  I  think  constituted  a  breach 
of  the  covenant  by  the  defendant.  The  taking  of  the  lease  hj 
the  plaintiff  for  a  different  term  under  the  circumstances  could 
not  operate  as  a  surrender  of  the  first,  or  as  a  performance  of 
the  covenant  bj  the  defendant.  The  term  of  this  second  lease 
did  not  commence  until  the  expiration  of  the  first.  And  besides, 
the  evidence  shows  that  it  was  not  intended  by  the  plaintiff  to 
relinquish  a  surrender,  or  by  the  parties  that  it  should  be 
accepted  as  a  performance  of  the  covenant,  and  that  should  be 
regarded  as  decisive  of  the  question:  Oybwm  v.  Searl,  Cro.  Jac. 
176;  Van  Bens9elaer  v.  Penmman,  6  Wend.  669,  679;  Bogart  ▼. 
BurkhaUer,  1  Denio,  126. 

As  to  the  objection  made  by  the  defendant  that  there  was 
rent  in  arrear,  and  therefore  the  plaintiff  was  not  entitled  to  a 
further  lease,  the  covenant  being  independent,  the  liability  of 
the  defendant  for  the  breach  of  the  covenant  in  question  re- 
mained. The  payment  of  the  rent  was  not  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  a  renewal  of  the  lease  under 
the  covenant,  and  he  might  bring  his  action  for  a  breach  of  it, 
although  be  was  guilty  of  a  default  in  the  payment  of  his  rent 
or  performance  of  his  covenant:  Dawson  v.  Dyer,  6  Bam.  & 
Adol.  684. 

The  measure  of  damages  was  correct.  It  was  confined  to 
the  difference  between  what  the  plaintiff  was  to  have  paid  for 
the  rent  for  the  term  and  what  he  was  compelled  to  pay  under 
the  new  lease:  MasterUm  v.  Mayor  of  Brooklyn,  7  Hill,  61  [42 
Am.  Dec.  38];  Driggs  v.  Dwight,  17  Wend.  71.  The  judg- 
ment  should  be  affirmed. 

Judgment  affirmed. 

SiMPLX  Covenant  to  Rknbw  Lkabb  implies  a  renewal  for  the  same  term 
and  at  the  same  rent:  Western  T,  C,  of  B,  v,  Lansing,  49  N.  Y.  503;  Oim- 
mngham  v.  PaUee,  90  Maas.  252,  both  citing  the  principal  case. 

Measure  ov  Damages  fob  not  Giving  Lease  is  the  aotoal  value  of  the 
bargain  which  the  plaintiff  has  made:  Alack  v.  Patchin,  42  N.  Y.  172;  Kidd 
▼.  MeCcrmick,  83  Id.  397.  both  citing  the  principal  case.  If  a  covenantor 
breaks  his  covenant,  he  pats  himself  without  the  pale  or  protection  of  tho 
rule  of  damages,  and  becomes  liable  upon  his  broken  covenant  for  the  value 
of  the  estate  he  was  instruuiental  in  taking  from  his  grantee:  Mack  v.  Palchin^ 
29  How.  Pr.  31,  citing  the  principal  cose.  See  also  Driggs  v.  Dwight,  31  Am. 
Deo.  283,  note  285,  where  other  cases  are  collected. 

To  CoNBTiTiTTE  COVENANT  Uun;«i.nu  witu  Land,  uo  particular  words 
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essential,  and  it  ia  soffidenty  if,  from  the  whole  instrnmenti  it  appean  thai 
anch  waa  the  apparent  intention  of  the  partiea:  WUkmmm  r.  PMi,  47  Barb. 
233,  citing  the  principal  caae. 

Bight  to  Renewal  or  Lease  u  Pboteotxd  by  EQunrt  Sea  Pkgfe  ▼• 
WardOl,  28  Am.  Deo.  430.  note  436. 
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[7  JUmw  TOBX  (3  eSLDKN),  476.1 

OoMPLAiVT  Which  Alleges  that  Defendant  is  Indebted  to  Plaintifi 
in  a  apecified  anm,  for  gooda  aold  and  delivered  by  plaintiff  to  defendant 
at  hia  reqneat,  at,  etc.,  and  that  there  ia  now  dne  to  plaintiff  from  de- 
fendant a  anm  apecified,  for  which  he  demanda  jadgment,  ia  aafficient 
under  the  New  York  code  of  procedure. 

Appeal  from  a  jadgment  affirming  a  jadgment  OTemiling  a 
demurrer.  The  complaint  demurred  to  was  in  the  following 
form,  the  ground  of  demurrer  being  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action:  '*  The  plaintiffs  com- 
plain against  the  defendant  for  that  the  defendant  is  indebted 
to  the  plaintiffs  in  the  sum  of  three  hundred  and  seyenty-one 
dollars  and  one  cent,  for  goods  sold  and  delivered  by  the  plaint- 
iffs to  the  defendant,  at  his  request,  on  the  first  day  of  Hay» 
1849,  at  the  city  of  Buffalo,  in  said  county.  And  the  plaintiffs 
say  that  the  items  in  their  account  exceed  twenty  in  number. 
And  the  plaintiffs  say  that  there  is  now  due  them  from  the  de- 
fendant the  sum  of  three  hundred  and  seventy-one  dollars  and 
one  cent,  for  which  sum  the  plaintiffs  demand  judgment  against 
the  defendant,  with  interest  from  the  twentieth  day  of  October, 
1849,  besides  costs."  The  judge  before  whom  the  demurrer  waa 
first  argued  held  (in  an  opinion  not  reported,  following  'Hicter 
y.  Rushton,  2  Code  Rep.  59),  that  the  complaint,  though  in- 
artistic, stated  all  the  facts  necessary  to  support  an  inference 
of  indebtedness  for  goods  sold,  which  view  was  sustained  by  the 
full  bench;  and  from  their  decision  the  defendant  appealed. 

Oeorge  F,  ConaUock,  for  the  appellant. 

Nicholas  UiU^  jun.,  for  the  respondents. 

By  Court,  Jewett,  J.  Tlie  code  requires  that  a  complaint 
shall  contain  a  plain  and  concise  statement  of  the  facts  consti- 
tuting the  cause  of  action:  Sec.  142.  Every  fact  which  the 
plaintiff  must  prove  to  enable  him  to  maintain  his  suit,  and 
whicli  the  defendant  has  a  right  to  controvert  in  his  answer, 
must  be  distinctly  averred  or  stated.     This  rule  of  pleading  in 
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an  action  for  a  legal  xemedj  is  the  same  as  fonnerly  in  this, 
that  facts,  and  not  the  evidence  of  facts,  must  be  pleaded:  1 
Ch.  PI.  215;  Bead  ▼.  Brookman,  3  T.  B.  159,  per  Buller,  J.; 
Eno  y.  Woodworlh,  4  N.  Y.  249  [53  Am.  Dec.  370]. 

The  plaintiffs  in  their  complaint  in  this  action  state  that  the 
defendant  is  indebted  to  the  plaintiflEs  in  the  sum  of  three  hon* 
dred  and  seventy-one  dollars  and  one  cent,  for  goods  sold  and 
delivered  by  the  plaintiffs  to  the  defendant  at  his  request,  on 
the  first  day  of  May,  1849,  at  the  city  of  Buffalo  in  said  county 
of  Erie,  and  that  the  items  of  their  account  exceed  twenty 
in  number,  and  that  there  is  now  due  them  from  the  defendant 
the  sum  of  three  hundred  and  seventy-one  dollars  and  one  cent, 
for  which  they  demand  judgment  against  the  defendant,  with 
interest  from  the  twentieth  day  of  October,  1849,  besides  costs. 
In  substance  stating  that  on  the  first  day  of  May,  1849,  at  the 
city  of  Buffalo,  in  the  county  of  Erie,  the  plaintiffs,  at  the  re- 
quest of  the  defendant,  sold  and  delivered  to  him  goods  for 
which  he  then  owed  or  was  then  bound  to  pay  the  plaintiff  the 
sum  of  three  hundred  and  seventy-one  dollars  and  one  cent,  and 
that  the  items  of  their  account  of  such  goods  exceeded  twenty 
in  number;  and  further  averring  that  there  was  then  due  them 
from  the  defendant  the  sum  of  three  hundred  and  seventy-one 
dollars  and  one  cent  (that  is,  that  the  time  when  the  said  money 
for  said  goods  was  promised  to  be  paid  had  expired),  for 
which  sum  the  plaintiffs  demand  judgment,  etc.  The  question 
is,  then,  Are  there  facts  enough  stated  to  constitute  a  cause  of 
action  ?    I  think  that  there  are. 

The  words  "  that  the  defendant  is  indebted  to  the  plaintiffs  in 
the  sum  of  three  hundred  and  seventy-one  dollars  and  one  cent, 
for  goods  sold  and  delivered  by  them  to  him  at  his  request,  on 
the  first  day  of  May,  1849,  and  that  there  was  then  due  to  the 
plaintiffs  from  the  defendant  said  sum,"  clearly  imply  that  a 
contract  had  been  made  between  the  plaintiffs  and  defendant, 
by  which  the  former  sold  and  delivered  the  latter  goods  at  his 
request,  for  which  he  promised  to  pay  the  plaintiffs  the  sum  of 
three  hundred  and  seventy-one  dollars  and  one  cent;  and  that 
the  period  when  the  same  was  promised  to  be  paid  Lad  expired. 
/  It  contains  every  statement  of  fact  ueceasary  to  constitute  a  good 
indebiialus  count  in  debt,  according  to  the  mode  of  pleading 
before  the  code:  2  Ch.  PL,  ed.  1812,  p.  142;  Emery  v.  Fell,  2  T. 
R.  28;  1  Ch.  PI.  345. 

The  counsel  for  the  defendant  insisted  that  the  statement 
that  there  is  "due,"  etc.,  did  not  amount  to  a  statement  that 
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the  debt  had  become  payable;  that  it  meant  no  more  than  th» 
statement  that  the  defendant  is  "  indebted/'  etc.,  and  that  if 
the  word  "  due"  had  two  significations,  the  pleader  could  not 
select  between  them,  and  impute  to  it  the  one  which  suits  his 
purpose  best;  for  the  maxim  was,  that  eyeiything  should  be 
taken  most  strongly  against  the  pleader,  or  if  the  meaning  of 
the  words  be  equivocal,  and  two  meanings  present  themselyes, 
that  construction  shall  be  adopted  which  is  most  unfayoiable 
to  the  parly  pleading.  In  the  case  of  United  States  ▼.  The 
State  Bank  of  North  Carolina,  6  Pet.  29,  Judge  Stoiy  said  that 
the  term  "  due"  was  sometimes  used  to  express  the  mere  state  of 
indebtment,  and  that  it  was  an  equivalent  to '  *  owed  "  or  "  owing," 
and  it  was  sometimes  used  to  express  the  fact  that  the  debt  had 
become  payable.  In  the  latter  sense  I  think  that  the  word 
•*  due"  was  used  by  the  pleader  in  the  complaint  in  this  suit» 
and  in  that  sense  it  may  be  deemed  to  have  been  used.  In  1 
Ch.  PI.  241,  it  is  said  that  it  is  a  maxim  in  pleading  that  eveiy- 
thing  shall  be  taken  most  strongly  against  the  party  pleading,  or 
rather,  that  if  the  meaning  of  the  words  be  equivocal,  they  shall 
be  construed  most  strongly  against  the  party  pleading  them;  for 
it  is  to  be  intended  that  every  person  states  his  case  as  favora- 
bly to  himself  as  possible:  but  that  the  maxim  itself  must  be 
received  with  some  qualification,  for  the  language  of  the  plead- 
ing is  to  have  a  reasonable  intendment  and  construction;  and 
when  a  matter  is  capable  of  difierent  meanings,  that  shall  be 
taken  which  will  support  the  declaration,  etc.,  and  not  the 
other,  which  will  defeat  it:  Wyat  v.  Aland,  1  Salk.  325.  The 
code,  section  159,  declares  that  in  the  construction  of  a  plead- 
ing for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  to  substantial  justice 
between  the  parties;  and  section  140  provides  that  the  rules  by 
which  the  sufficiency  of  the  pleadings  is  to  be  determined  are 
modified  as  prescribed  by  that  act.  I  think,  then,  that  we  are 
not  only  authorized  but  required  to  consider  that  the  term 
*'  due  "  was  used  in  the  complaint  to  express  the  fact  that  the. 
money  sought  to  be  recovered  had  become  payable;  or  the  time 
when  it  was  promised  to  be  paid  had  elapsed.  The  judgment 
should  be  affirmed  with  costs. 
Judgment  affirmed. 

CoMifov  Couim,  HOW  Far  Allowablb  miDER  Cods  Ststbm  or 
Plkadino. — In  the  oommon-law  system  of  pleading,  the  common  counts  were 
of  foor  desoriptions:  1.  The  indebilcUuit  c(»unt:  2.  The  quantum  meruit  count; 
8.  The  quantimm  valebanl  count;  4.  Tlte  account  stated.     The  iwlebUatut 
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eoant  stated  that  the  defendant  was,  on  a  certain  day  named,  indebted  to 
the  plaintiflT  in  a  named  sum  of  money,  as  for  ose  and  ooonpation,  or  lor  per- 
sonal senrioea,  or  for  money  lent,  paid  out,  or  had  afid  reeeiyed,  or  for  inter- 
est, or  for  some  other  pre-existing  debt  on  simple  oontraet,  inoorred  ak  the 
defendant's  request,  and  that  being  so  indebted,  the  defendant,  in  considera- 
tion thereof,  then  promised  the  plaintiff  to  pay  him  the  said  sum  of  money  on 
request.  The  guanium  memU  oonnt  stated  that  whereas,  in  consideration 
*hat  the  plaintiff  had  done  work  at  the  request  of  the  defendant,  he,  the  de- 
fendant, promised  the  plaintiff  to  pay  him  so  much  money  as  he  reasonably 
deserved  to  have;  and  the  count  tbeu  avurred  that  the  plaintiff  deserved  to 
have  a  named  sum,  whereof  the  defendant  had  notice.  The  quantum  wUebatU 
count  was,  in  general,  confined  to  the  case  of  a  claim  for  goods  sold,  and 
stated  that  "  the  defendant  promised  to  pay  so  much  as  the  goods  were  rea- 
sonably worth;"  and  it  concluded  with  an  averment  that  they  were  reason- 
ably worth  a  named  sum,  and  that  the  defendant  had  notice  thereoL  The 
account  stated  alleged  that  the  defendant,  on  a  iiaroed  date,  was  indebted 
to  the  plaintiff  in  a  named  sum,  for  money  found  to  be  due  from  the  defend- 
ant to  the  phdntiff  on  an  account  then  stated  between  them,  and  averred  a 
promise  as  in  the  ntddnUUut  count:  1  Ch.  PL  861.  In  all  these  counts  the 
impUed  promise  was  averred  as  if  it  were  express:  1  Bates  Pleading  under 
the  Codes,  571. 

The  principal  esse  wss  the  first  one  in  which  the  question  arose  how  far 
the  use  of  the  common  counts  could  be  permitted  in  the  system  of  pleading 
introduced  by  the  codes.  It  is  regarded  as  the  great  leading  case  on  the  sub- 
ject under  diMussion,  and  while  its  doctrine  has,  by  some  able  and  lesmed 
judges  and  writers,  been  questioned,  it  has  been  very  generally  accepted  and 
followed  by  the  courts  of  those  states  in  which  the  code  system  has  been 
adopted.  And  in  subsequent  cases  the  courts  hare  almost  unanimously  de- 
cided that  a  complaint  or  petition  substantially  the  same  in  its  form  and  in 
ita  allegations  as  the  old  common  counts  in  cLsnumpgU  is  in  accordance  with 
the  fundamental  principles  of  the  code  procedure,  and  is  a  good  pleading. 
Sucli  complaints  or  petitious  are  held  to  sufficiently  set  forth  a  cause  of 
action  in  the  cases  where  the  declarations  after  which  they  are  modeled  would 
have  been  proper  under  the  former  practice:  Pomeroy  on  Remedies  and  Reme- 
dial Rights,  sec  642;  1  Bates  Pleading  under  the  Code,  671;  Green's  Pleading 
and  Practice  under  the  Code,  sec.  652;  BUss  on  Code  Pleading,  sec.  156et  seq.; 
Ball  v.  FuUon  County.  81  Ark.  379;  IVUkins  v.  SUdger,  22  Cal.  231;  Abadie  v. 
CarriUo,  32  Id.  172;  iferrt^  v.  GUdden,  89  Id.  559;  PamMi  v.  Be^in,  48  Id. 
864;  Magee  v.  JTosf,  49  Id.  141;  De  La  Onerra  v.  KewhaU,  55  Id.  21;  Browm 
V.  Perry,  14Ind.  82;  WoffY.  SchqfiM,  88  Id.  175;  JoknMn  v.  KUgcft,  39  Id. 
147;  Boudog  v.  GarreU,  Id.  838;  Ourran  v.  Cturan.  40  Id.  473;  CammMof^ 
ers  of  JetmingB  County  v.  Verbarg,  63  Id.  107;  Humphrey  v.  Fair,  79  Id. 
410;  Meagher  v.  Morgan,  8  Kan.  372;  Clark  v.  Fenety,  Id.  889;  Emslie  y. 
OUy  of  Leavenworth,  20  Id.  562;  Carroll  v.  PauTe  Adm'r,  16  Mo.  226;  Staui 
T.  £U.  Louie  TrUhme  Co.,  52 Id.  842;  HigguuY.  Oermame,  1  Mont  280; /br- 
ffva  V.  iSAencpoo<2,  17  N.  Y.  227;  //o«2ey  v.  ^(adb,  28  Id.  488;  HurU  y.  Litck- 
/eld,  39  Id.  377;  Sloman  v.  Schmidt,  8  Abb.  Pr.  5;  Bette  v.  Baehe,  14  Id. 
279;  Evans  v.  Barrio,  19  Barb.  416;  GoM^  7.  White,  35  Id.  76;  Batee  t. 
Cobb,  5  Bosw.  29;  CudUpp  v.  Whip^  4  Duer,  610;  8.  C,  1  Abb.  Br.  107| 
Adama  v.  Holiey,  12  How.  Pr.  826;  FdU  v.  VetlvaU,  2  Keyes,  152;  Jome  t. 
Jfioi,  82  N.  a  252;  G^roiiiNs  ▼.  J7ool»r,  29  Wis.  65.  In  almost  evecy  ooa  ^ 
these  decisions  the  principal  case  is  cited  with  approval  The  following  mla 
Is  also  held  by  the  authorities  to  be  still  in  force  under  the  eodes:  "  WImi 
Am.  Dio.  Tea.  LTO— W 
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the  pUntiff  has  entered  into  aa  expreee  ooDtract  with  the  defendant,  and 
has  fnlly  performed  on  his  part,  so  that  nothing  remaina  nnexecnted  bnt  the 
defendant's  obligation  to  pay,  he  may  if  he  pleaee  sue  npon  the  defendant^e 
implied  promise  to  make  tnch  payment,  rather  than  npon  the  express  under- 
taking of  the  original  contract."  And  it  is  held  that  to  that  end  he  may  re- 
sort to  a  complaint  identical  with  the  ancient  common  counts:  Pomeroy  on 
Remedies  and  Remedial  Rights,  sea  643;  Friermiah  v.  FkriemnOh,  46  GaL  43. 
KenUUer  y.  Raymond^  10  Ind.  199;  Brown  v.  Perry^  14  Id.  32:  Bmdie  r. 
CfUffqf  leavemoarih,  20  Kan.  562;  CarroU  v.  PauTs  Adm'r,  16  Ma  226;  SUml 
▼.  8t.  Louis  TrUmm  Co.,  62  Id.  342;  Ihrron  ▼.  Sherwood^  17  N.  Y.  227; 
Hoarey  ▼.  Black,  28  Id.  488;  Hvrtt  v.  LUd^fiM,  39  Id.  877;  Bundmf  ▼. 
Bchmidiy  66  Id.  319;  Aihmwn  v.  CoOiM,  9  Abb.  Pr.  363;  Beebnum  r.  Ptat- 
ner,  16  Barb.  660;  JSocau  v.  Haarris,  19  Id.  416;  Fe(U  v.  Vetivati,  2  Keyes, 
162;  Oreen  v.  Qiibert,  21  Wis.  396.  Bnt  see,  ctmira:  Davi$  v.  Mamm,  8  Or. 
164.  Referring  to  the  rule  last  stated.  Strong,  J.,  delivering  the  opinion  ol 
the  court  in  Farron  v.  Sherwood,  17  N.  Y.  230,  said:  "  This  rule  is  not 
affected  by  the  code;  the  plaintiff  might,  as  he  has  done,  rest  his  action  on 
the  legal  duty;  aud  his  complaint  is  adapted  to  and  contains  every  neces- 
sary element  of  that  cause  of  action.  It  was  not  necessary  to  state  in  terma 
a  promise  to  pay;  it  was  sufficient  to  state  facto  showing  the  duty  from  which 
the  law  implies  a  promise;  that  complies  with  the  requirement  that  fscto 
must  be  steted  constituting  the  canseof  action."  The  requisition  of  the  code 
that  the  complaint  must  contein  a  plain  and  ooncise  stetement  of  the  fscto 
oottstitoting  a  cause  of  action  is  held  to  be  satisfied  by  the  general  allegation 
of  indebtedness  for  goods  sold  and  delivered:  Mqfei  v.  SaektU,  18  Id.  622; 
KeUUag  v.  Mjfers,  19  Id.  231;  McManua  v.  Ophir  S.  M.  Co.,  4  Nev.  16,  all 
citing  the  principal  casa  And  a  complaint  in  an  action  for  goods  sold,  sub- 
stantially in  the  old  form  of  a  declaration  in  indMlaJtuM  aummpnt,  is  good 
under  the  code:  CudUpp  v.  WklppU,  4  Dner,  610;  8.  C,  1  Abb.  Pr.  107; 
Merwm  v.  JJamUton^  6  Duer,  263;  Draise  t.  Coekrqft,  10  How.  Br.  377;  91 
C,  1  Abb.  Pr.  206;  Graham  v.  Common,  13  How.  Pr.  360;  Chabromgh  v. 
Ntw  York  A  B.  B.  B.  Co.,  Id.  657;  Levy  v.  Ely,  16  Id.  395;  Waier$  v.  dark, 
22  Id.  104;  Betta  v.  Baehe,  14  Abb.  Pr.  279;  Boediger  v.  SimmoM,  14 
Abb.  Pr.,  N.  8.,  256;  Hiffghu  v.  Oermtdne,  1  Mont.  230^  aU  dting  the  prinei. 
pal  casa 

The  old  common  money  connto  are  still  good:  Adam»  v.  HoUey,  12  How. 
Pr.  326;  Sloman  v.  SckmUU,  8  Abb.  Pr.  6,  both  citing  the  principal  casa 
And  so  are  the  common  counto  in  an  action  on  a  bill  of  exchange:  Levy  v. 
Ley,  6  Id.  89;  Howard  v.  Bieharda,  2  Nev.  128,  both  citing  the  principal 
casa  These  are  given  as  instances  in  which  the  common  connto  have  been 
held  good  under  the  coda  It  seems,  however,  that  the  common  counto  can 
not  be  pleaded  together  in  the  same  complaint.  Qreen  says:  "  We  regard  it 
as  clearly  settled  that,  under  the  code  systooi,  the  common  counto  can  not 
properly  be  pleaded  together  in  the  same  manner  as  at  common  law.  It 
seems  hardly  possible  to  reconcile  such  a  mode  of  pleading  with  the  pro- 
visions of  the  code  ^stom:"  Qreen's  Pleading  and  Practice  under  the  Code, 
sea  652. 

It  will  be  seen  from  the  authorities  alresdy  dted  that  the  doctrine  that  the 
old  common  counto  in  antcni^Mtl  are  still  perminible  under  the  code  sjrstem  of 
pleading  is  firmly  esteblished.  It  may  not  be  out  of  place,  however,  to  hers 
present  the  views  of  some  Judges  and  writers  of  eminence  who  believe  that, 
•n  principle,  the  use  of  the  common  counto  is  not  compatible  with  the  prin- 
eiples  of  the  code  system.    In  the  case  of  Abadie  ▼.  CanriOo,  32  GaL  176, 
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Saadenon,  J.,  ddivered  the  foUowing  oouoaniiig  opinion,  in  which  Rhodes^ 
J.,  espraated  his  concnxrance:  ''If  the  qneetion  presented  by  the  leoord  in 
this  onee  wis  new,  I  should  be  inclined  to  hold  the  oomplaint  bad,  npon  the 
groond  that  it  does  not  state  facts  soffident  to  oonstitnte  a  cause  of  action. 
Notwithstandiqg  the  many  decisions  to  the  contrary,  I  haye  never  been  able 
to  rQgar<r  the  conunon  counts  as  consistent  with  onr  code  practice,  which  was 
Intended  to  inroyide  a  uniform  mode  of  pleading  in  all  cases.  The  fnnda* 
mental  mle  in  onr  system  of  pleading  requires  a  statement  of  the  facts  con- 
stituting the  cause  of  action  or  defense  in  ordinary  and  concise  language,  so 
that  the  precise  matters  intended  may  appear  upon  the  face  of  the  pleading, 
and  the  opposite  party  need  not  be  put  upon  his  outside  knowledge  for  the 
purpose  of  ascertaining  what  is  meant.  I  do  not  think  the  common  counts 
satisfy  this  rule,  and  must  regard  their  retention  as  impairing  the  symmetry 
of  our  system;  but  a  contrary  view  was  adopted  at  the  outset,  and  has  been 
uniformly  adhered  to  since.  The  matter  is  not  of  sufficient  importance  to 
Justify  us  in  disturbing  a  rule  so  long  settied.  For  these  reasons  I  concur  in 
the  judgment.** 

Professor  Pomeroy  says  on  this  subject:  "  In  the  face  of  this  overwhelming 
array  of  authority,  it  may  seem  almost  presumptuous  even  to  suggest  a  doubt 
as  to  the  correctness  of  the  conclusions  that  have  been  reached  with  so  much 
unsnimity.  I  can  not,  however,  consistently  with  my  very  strong  convic- 
tions, refrain  from  expressing  the  opinion  that,  in  all  these  rulings  concerning 
the  common  counts,  the  courts  have  overlooked  the  fundamental  conception 
of  the  reformed  pleading,  and  have  abandoned  its  essential  principles.  This 
position  of  inevitable  opposition  was  clearly,  although  unintentionally,  de- 
scribed by  one  of  the  judges  in  language  already  quoted,  when  he  says,  '  We 
are  inclined  to  sanction  the  latter  view,  and  to  hold  that  the  facts  which,  in 
the  judgment  of  the  law,  create  the  indebtedness  or  liability,  need  not  be  set 
forth  in  the  complaint.'  Now,  the  '  facts  which  create  the  liability '  are  the 
*  facts  constituting  the  cause  of  action,'  which  the  codes  expressly  require  to 
be  alleged;  the  two  expressions  are  synonymous;  and  the  direct  antagonism 
between  what  the  court  says  need  not  be  done  and  what  the  statute  says 
must  be  done  is  patent.  But  the  objection  to  the  doctrine  of  theee  decisions 
does  not  chiefly  rest  upon  such  verbal  criticism;  it  is  involved  in  the  very 
nature  of  the  new  theory  when  contrasted  with  the  old  methods.  In  every 
species  of  the  common  count,  the  averments,  by  means  of  certain  preecribed 
formulas,  presented  what  the  pleader  conceived  to  be  the  legal  effect  and  opera- 
tion of  the  facts  instead  of  the  facts  themselves,  and  the  most  important 
of  them  was  always  a  pure  conclusion  of  law.  The  count  for  money  had  and 
received  well  illustrates  the  truth  of  this  proposition.  In  the  allegation  that 
'the  defendant  was  indebted  to  the  plaintiff  for  money  had  and  received  by 
him  to  the  plaintiff's  use,'  the  distinctive  element  was  the  phrase  'money 
had  and  received  to  the  plaintiff's  use.*  This  technical  expression  was  not 
the  statement  of  a  fact  in  the  sense  in  which  that  word  is  used  by  the  codes; 
if  not  strictiy  a  pure  conclusion  of  law,  it  was  at  most  a  symbol  to  which  a 
certain  peculiar  meaning  had  been  given.  The  circumstances  under  which 
one  person  could  be  liable  to  another  for  money  had  and  received  were  very 
numerous,  embracing  contracts  express  or  implied,  and  even  torts  and  frauds. 
The  mere  averment  that  the  defendant  was  indebted  for  money  had  and  re- 
oeived  admitted  any  of  these  circumstances  in  its  support,  but  it  did  not 
disclose  nor  even  suggest  the  real  nature  of  the  liability,  the  actual  cause  of 
action  upon  which  the  plaintiff  relied.  The  reformed  theory  of  pleading 
was  axprossly  designed  to  abrogate  forever  this  general  mode  of  avexinent» 
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which  eonoeded  rather  thaa  displayvd  the  tnie  canee  of  actioii;  it  reqvirw 
the  faets  to  be  stated,  the  faeta  as  they  exist  or  ooooned,  leaTiag  the  law  to 
be  detennined  and  applied  by  the  ooart.  The  nme  is  tme  of  the  conuaon 
oonnt  in  every  one  of  its  phases.  A  careful  analysis  woold  show  that  the 
important  and  distinotive  averments  were  either  naked  oondoaions  of  law, 
or  the  legal  effect  and  operation  of  the  facts  expressed  in  technical  f ormnlaa 
to  which  a  partioalar  meaning  had  been  attached,  and  which  were  eqoaUy 
applicable  to  innnmerable  different  causes  of  action.  The  mle  which  per 
mitted  the  general  count  in  tuaumpmt  to  be  sometimes  need  in  an  action  upon 
an  express  contract  was  even  more  arbitrary  and  technical,  and  waa  wholly 
based  upon  fictitious  notions.  The  conception  of  a  second  implied  promise 
resulting  from  the  duty  to  perform  the  original  express  promise  haa  no  foun- 
dation whatever  in  the  law  of  contract,  but  was  invented,  with  great  subtlety, 
in  order  to  furnish  the  ground  for  a  resort  to  general  asammpmi  instead  of 
special  oBntmpaU  in  a  certain  class  of  cases.  All  the  reasons  in  its  support 
were  swept  away  by  the  legislation  which  abolished  the  distinctions  between 
the  forms  of  action,  since  it  was  in  such  distinctions  alone  that  those  reasons 
had  oven  the  semblance  of  an  existence.  *  *  *  The  legislature  certainly 
intended  that  the  ^ts  constituting  each  cause  of  action  should  be  alleged  as 
they  actually  happened,  not  by  means  of  any  technical  formulas,  but  in  the 
ordinary  language  of  narrative;  and  it  is,  as  it  appears  to  me,  equally  certain 
that  the  use  of  the  common  counts  as  complaints  or  petitions  is  a  violation  of 
these  fundamental  principles:"  Pomeroy  on  Remedies  and  Bemedial  Bights, 
sea  644. 

In  Minnesota  and  in  Oregon  the  courts  seem  disinclined  to  follow,  to  the 
full  extent,  the  doctrine  which  prevails  in  the  other  states  whose  dedsions 
have  been  cited  above.  In  the  case  of  Foerster  v.  Kirkpatrickf  2  Minn.  210, 
the  complaint  was  in  this  form:  "  The  complaint  of  the  above-named  p]ainti£b 
respectfully  shows  to  this  court  that  the  above-named  defendants  are  indebted 
to  them  in  the  sum  of  seven  hundred  and  sixty-three  dollars  and  twelve  cents, 
together  with  interest  thereon  from  the  sixteenth  day  of  July,  a.  d.  1867,  on 
account  for  goods,  wares,  and  merchandise  sold  and  delivered  by  the  plaintiffs 
to  the  defendants  at  the  special  instance  and  request  of  the  defendants. 
Wherefore  the  plaintiffs  demand  judgment,  '*  etc.  The  defendants  demurred. 
The  demurrer  was  overruled  and  judgment  entered  on  demurrer.  In  the 
supreme  court  this  judgment  waa  reversed,  and  Atwater,  J.,  who  delivered 
the  opinion  of  the  court,  said:  "The  complaint  is  defective.  *  *  *  No  time 
is  alleged  when  the  goods  were  sold.  But  especially  there  is  no  allegation 
that  the  goods  were  of  the  value  of  the  amount  of  the  indebtedness  daimed 
in  the  complaint^  or  of  any  value  whatever,  nor  any  allegation  that  the  de- 
fendants ever  promised  to  pay  that  or  any  amount  whatever.  In  an  action 
for  goods  sold  and  delivered,  it  is  absolutely  essential,  in  order  to  sustain  the 
action,  that  one  or  the  other  at  least  of  the  allegations  should  be  ma<le. 
Without  it  the  allegation  of  indebtedness  is  a  mere  conclusion  of  law,  entirely 
unsupported  by  any  fact.  For  the  defendant's  liability  grows  out  of  the  fact 
that  the  goods  were  either  worth  the  amount  of  the  claim,  or  else  that  they 
promised  to  pay  the  amount.  *  *  *  Without  one  or  the  other  of  theee 
allegationa,  there  appears  no  consideration  to  support  the  pretended  indebted- 
ness. The  allegation  is  also  important  to  give  the  defendant  notice  of  the 
ground  upon  which  plaintiff  claims  that  he  may  frame  his  answer  and  prepare 
his  evidence  accordingly."  In  the  case  of  Bawen  v.  Emmermmf  3  Or.  452, 
the  complaint  alleged  that  '*on  or  about  the  eighteenth  day  of  Februaiy, 
I868»  plaintifis  sold  and  delivered  to  the  defendant  four  thousand  ponnds  of 
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flonr,  and  that  the  iwne  was  wortb  two  hnnclred  and  twelve  doHan.**  The 
Bopreme  eonrt  held  that  the  complaint  did  not  Btate  facte  sufficient  to  con- 
stitute a  canse  of  action.  Upton,  J.,  who  delivered  the  opinion  of  the  coort, 
referring  to  the  principal  case,  said:  "  The  opinion  in  that  case,  it  must  be 
conceded,  is  quite  out  of  the  general  cnrrent  of  authority,  and  it  is  difficult 
to  reconcile  it  with  the  numerons  decisions  in  the  same  state  that  announce 
and  reiterate  the  rule  that  the  code  requires  facts  to  be  stated,  and  not  the 
oondnsions  that  result  from  the  facts.  The  opinion  assnmes,  without  aign* 
ment  and  without  citing  any  authority  relating  to  the  construction  of  anj 
modem  code,  that  the  statement  that  the  defendant  is  indebted  to  the  plaini- 
iff  in  a  certain  sum  is  the  statement  of  a  fact  *  *  •  The  statement  that 
the  defendant  is  indebted  to  the  plaintiff  is  substantially  the  conclusion  to  be 
found  by  the  jury  at  the  end  of  the  investigation."  These  two  cases,  though 
not  sufficient  to  throw  any  doubt  upon  the  rule  established  in  so  many  states» 
are  referred  to  for  the  purpose  of  elucidating  the  subject  in  hand. 

The  fbdtcipal  oabx  is  gitkd  in  the  cases  given  below,  in  support  of  the 
following  propositions:  The  rule  that  once  prevaUed,  that  a  pleading  should 
be  construed  most  strongly  against  the  pleader,  is  now  abrogated  by  the  codes 
OUery  v.  Brcwn,  51  How.  Pr.  05.  The  language  of  a  pleading  is  to  be  given 
a  reasonable  intendment  and  construction,  .and  when  a  matter  is  capable  of 
different  meanings,  that  shall  be  taken  which  will  support  the  declaration, 
not  that  which  will  defeat  it:  Clare  v.  Katiofial  CUy  Bcmi^  .35  N.  Y.  Superior 
Ct  265;  S.  C,  14  Abb.  Pr.,  N.  8.,  330;  Woodbury  v.  Saekrider,  2  Abb.  P^. 
406;  Kiddw.WUmm,  23  lowtL,  i60;  DooliUle  v.  Oreen,  92  Id,  I2i.  Theworda 
"due '*  and  "  payable "  are  legally  convertible  terms:  Bead  v.  Wortliington,  9 
BoBW.  027;  Freeborn  v.  Okuer,  10  Cal.  338;  Abadie  v.  CarnUo,  82  Id.  174. 
Orannie  y.  Ifoober,  29  Wis.  67.  A  defendant  must  aver  in  his  answer  every 
fact  necessary  to  show  a  defense,  partial  or  total:  Van  De  Sande  v.  HaUt  18 
How.  Pr.  460.  And  the  plaintiff  must  aver  in  his  complaint  the  facts  that 
constitute  his  cause  of  action:  Oriytjs  v.  CUy  of  St.  Patd,  0  Minn.  248;  Jlouh 
ells  V.  Paiton,  26  Iowa,  544;  Jerome  v.  Stebbiiis,  14  Cal.  458.  An  answer  that 
states  facts  which  if  true  would  destroy  the  plaintiff's  right  to  recover  is 
good:  McDonaid  v.  Dav'idmm^  30  CaL  175.  Where  an  answer  consists  merely 
of  a  denial,  the  defendant  will  only  be  permitted  to  controvert  the  facts  al- 
leged in  the  complaint:  Finley  v.  Quirk,  9  Minn.  200.  Facts,  and  not  evi- 
dence of  facts,  must  be  pleaded:  Davenport  Ocu  L,  4t  C,  Co,  v.  CUy  oj 
Davenport,  15  Iowa,  20.  A  complaint  must  allege  a  present  indebtedness: 
WUherhead  v.  AUen,  4  N.  Y.  Ct  of  App.  Dec.  633;  S.  C,  3  Keyes,  566.  In 
■a  suit  for  rent,  a  statement  in  the  complaint  that  the  sum  is  due  is  suffi- 
cient: Elmer  v.  iSant  C,  71,  38  Ind.  56.  In  a  complaint  for  the  unlawful  de- 
tention of  personal  property,  under  the  code,  it  is  not  necessary  to  allege  any 
<lemand  and  refusal:  Simser  v.  Cowan,  56  Barb.  397.  In  an  action  for  money 
had  and  received,  it  was  never  necessary  to  state  in  the  complaint  how  or 
under  what  circumstances  the  money  came  to  the  hands  of  the  defendant 
Tlie  receipt  of  the  money  to  the  plaiutiff 's  use  is  the  fact  which  couBtitutes 
the  cause  of  action:  Jlarpending  v.  Shoemaker,  37  Id.  292.  What  is  neces- 
sarily understood  or  implied  in  a  pleading  forms  part  of  it,  as  much  as  if  it 
was  expresseil:  Partridge  v.  Dadgtry  25  Id.  170.  When  a  sale  is  stated  to 
have  been  made  directly  to  the  defendant,  the  words  **sold  and  delivered" 
-seem  to  imply  a  contract  between  the  parties:  Acome  v.  American  M.  Co,,  11 
How.  Pr.  27.  The  present  system  of  pleading  requires  the  plaintiff  in  his 
tomplaint  to  set  forth  the  facts  coustituting  his  cause  of  action:  Oauntley  v. 
Vfieeler,  31  Id.  139.    The  facts  constituting  the  canse  of  action  must  be 
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•tetad  ^thont  repetition:  Nash  v.  MeCemley,  9  Abb.  Pr.  160.    The 
etrlotoen  in  pleading  is  not  required  under  tiie  oode  that  was  exacted  by  the 
oonrta  under  the  former  syatem:  Blachnar  v.  Thofnat^  28  N.  Y.  71. 

Tm  FBnroiPAL  oaab  is  APrBOYKD  in  Chetbrough  v.  N.  T.dgB,R.  E.  Cb.» 
20  Barb.  14;  //iMy  v.  Ptm^y,  5  Minn.  323;  and  in  2fone  v.  Oilman^  16  Wia. 
006.    And  it  waa  diatingniahed  in  KetdUu  t.  Myen,  1  Abb.  Pr.  4ia 


Crnr  op  Buffalo  v.  Hollowat. 

[7  VWW  TOBX  (3  SXLDail},  403.] 

GoMTEacr  with  Municipal  Corporation  for  Excayatino  Stbxkt  doea 
not  imply  an  obligation  to  maintain  guards  and  lighta  around  it  wliila 
the  work  is  proceeding. 

MuiriciPAL  Corporation  is  Primarilt  Boitnd  to  Keep  Exgayatiov 
which  it  permits  to  be  made  in  a  street  properly  guarded;  and  can  not 
cast  this  obligation  on  the  contractor  for  the  work,  unleas  he  has  expressly 
assumed  it. 

Appeal  from  a  judgment  roYeraing  a  judgment  suBtaining  a 
demurrer  to  a  complaint.  The  action  was  by  the  corporation  of 
the  city  of  Buffalo  against  a  contractor  for  building  a  sewer  in 
Elk  street,  in  the  city,  who  had  left  his  ezcaYation  unguarded 
and  unlighted  at  night,  in  consequence  of  which  a  traYeler  fell 
in,  was  injured,  and  recoYered  damages  therefor  from  the  city. 
The  complaint  claimed  to  recoYer  reimbursement  from  the  con- 
tractor,  but  the  contract  for  the  werk,  as  alleged  in  the  complaint^ 
did  not  contain  any  proYision  requiring  the  contractor  to  main- 
tain guards  or  lights  at  times  when  the  workmen  should  be 
absent,  and  on  this  ground  defendant  demurred,  claiming  that 
without  some  such  clause  no  cause  of  action  was  shown.  The 
demurrer  haYing  been  sustained  as  reported,  14  Barb.  101,  the 
eity  appealed. 

C.  O.  Pool^  for  the  appellants. 

John  Oanson,  for  the  respondent. 

By  Court,  Jewett,  J.  I  consider  it  to  be  a  well-settied  rule  of 
law  at  this  day,  notwithstanding  there  are  some  cases  to  the  con- 
trary ,  that  the  liability  to  make  compensation  for  an  injury  arising- 
from  the  negligeutact  of  another  attaches  only  on  the  person  do- 
ing the  act,  or  on  the  person  employing  him.  The  liability  of 
any  one  other  than  the  party  actually  guilty  of  any  wrongful, 
act  proceeds  on  the  maxim  that  he  who  does  an  act  through  the 
medium  of  another  is  in  law  considered  as  doing  it  himself — Qui. 
facii  per  alium/acU  per  se. 

The  parly  employing  has  the  selection  of  the  agent  employed; 
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and  it  is  reasonable  ibat  lie  who  has  made  choice  of  an  unskill- 
ful or  careless  person  to  execute  his  orders  should  be  re- 
sponsible for  any  injuiy  resulting  from  his  want  of  skill  or  want 
of  care.  But  neither  the  principle  of  the  rule  nor  the  rule  it- 
self can  apply  to  a  case  where  the  party  sought  to  be  charged 
does  not  stand  in  the  character  of  employer  to  the  party  by 
whose  negligent  act  the  injuiy  has  been  occasioned:  Quarman  y. 
Jiumeit,  G  Mee.  &  W.  499;  Bapson  v.  CuhiU,  91d.  711;  MiUigan 
T.  Wedge,  12  Ad.  &  El.  737;  Laugher  y.  Poinier,  5  Bam.  &  Cress. 
547,  opinion  of  Abbott,  C.  J.,  and  Littledale,  J.;  EotbU  y. 
The  London  and  Northwestern  Bailway  Co.,  4  Exch.  254;  Blahe 
y.  Ferri8,  5  N.  Y.  48  [55  Am.  Dec.  804]. 

It  is  not  necessary  in  this  case  to  decide  whether  in  any  case 
the  owner  of  lands  or  houses  may  not  be  responsible  for  nui- 
sances occasioned  by  the  manner  in  which  his  property  is  used 
by  others  not  standing  in  the  relation  of  servant  to  him.  It  may 
be  that  in  some  cases  he  is  so  responsible.  But  then  his  lia- 
bility must  be  founded  on  the  principle  that  he  has  not  taken 
due  care  to  prevent  the  doing  of  acts  which  it  was  his  duty  to 
prevent,  whether  done  by  his  servants  or  others.  If,  for  in- 
stance, a  person  occupying  a  house  or  a  piece  of  land  should 
permit  another  to  carry  on  there  a  noxious  trade,  so  as  to  be  a 
nuisance  to  his  neighbors,  it  may  be  that  he  would  be  responsi- 
ble, though  the  acts  complained  of  were  neither  his  acts  nor 
the  acts  of  his  servants.  He  would  have  violated  the  rule  of 
law  which  requires  every  one  to  enjoy  his  own  property  in  such 
a  manner  as  not  to  injure  that  of  another  person. 

It  may  well  be  that  the  case  aUeged  and  proved  by  Mr.  Tripp 
authorized  a  recovery  against  the  city  of  BuffiJo,  upon  the 
ground  that  the  act  which  occasioned  his  injury  was  the  negli- 
gent act  of  the  agent  or  servant  of  that  city  in  executing  the 
contract  made  with  it  for  the  construction  of  the  sewer;  or 
upon  the  ground  that  the  city  of  Buffido  improperly  omitted  to 
erect,  maintain,  and  keep  up  the  necessary  lights,  guards,  and 
barriers  about  and  in  the  vicinity  of  the  pit  or  hole  excavated  in 
Elk  street  during  the  progress  of  the  work. 

The  city  of  BufUo  was  bound  to  exercise  its  right  in  con- 
structing the  sewer  in  a  careful  and  prudent  manner,  so  as  to 
avoid  injury  resulting  to  others  from  it;  and  if  it  were  prudent 
and  necessary  to  erect,  maintain,  and  keep  lights,  guards,  and  bar- 
riers about  and  in  the  vicinity  of  the  place  excavated  during  the 
progress  of  the  work,  in  order  to  protect  and  prevent  persons  law- 
fully traveling  and  passing  along  the  street  from  unavoidably  faU- 
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iiig  into  the  pit  or  hole  and  thereby  sustaining  injury,  it  woh  its 
duty  to  do  so,  and  consequently  it  is  liable  for  injuries  occasioned 
by  the  want  of  such  proper  precautionary  measures.    As  between 
the  city  of  BufiEalo  and  the  defendant,  the  obligation  of  the  lat* 
ter  extended  no  further  than  to  perform  his  part  of  the  contract 
made  for  the  construction  of  the  sewer  according  to  its  terms 
with  reasonable  skill,  and  consequently  he  is  only  liable  to  the 
city  to  compensate  it  for  such  injuries  as  it  sustained  for  want 
of  the  exercise  of  such  skill  in  the  performance  of  his  contract 
in  that  manner.    The  complaint  states  that  for  the  purpose  of 
constructing  the  sewer,  the  defendant  excavated  the  earth  in  or 
near  the  middle  of  Elk  street,  near  the  east  end  of  the  bridge 
on  the  canal  slip,  in  such  manner  as  to  make  a  deep  pit  or 
hole  near  the  east  end  of  the  bridge,  about  twelve  feet  in  length, 
along  the  middle  of  the  street,  of  the  width  of  about  four  feet 
and  of  the  depth  of  about  fifteen  feet,  and  that  it  then  became 
and  was  the  duty  of  the  defendant  while  the  pit  or  hole  re* 
mained  open,  in  the  use  of  due  care,  to  have  erected  and  main- 
tained lights,  guards,  and  barriers  about  and  in  the  vicinity  of 
the  pit  or  hole,  to  prevent  and  protect  persons  lawfully  travel* 
ing  and  passing  in,  along,  and  upon  Elk  street  from  and  against 
unavoidably  falling  therein;  that  while  the  pit  or  hole  was  open^ 
the  defendant  wrongfully,  carelessly,  negligently,  and  improp* 
eriy  left  it  unguarded,  and  while  so  left,  etc.,  Mr.  Tripp,  while 
lawfully  passing  along  and  upon  Elk  street,  unavoidably  feU 
into  it,  by  means  whereof  he  was  greatly  hurt,  etc.,  and  after- 
wards sued  the  city  of  Buffido  for  such  injuries,  and  recovered 
against  it  a  certain  sum,  etc.,  therefor,  which  the  said  city  had 
paid,  etc.     It  will  be  observed  that  it  is  not  stated  or  alleged 
in  the  complaint  that  it  was  not  necessary  for  the  defendant,  in 
order  to  construct  the  sewer  in  pursuance  of  the  terms  of  his 
contract,  to  excavate  the  pit  or  hole  in  every  respect  as  it  was 
done,  or  that  there  was  any  lack  of  skill  manifested  in  executing 
the  contract  in  that  respect.     The  complaint,  instead  of  stating 
facts  and  circumstances  to  show  that  it  was  the  duty  of  the  de- 
fendant to  erect  and  keep  up  lights,  guards,  and  barriers  while 
the  pit  remained  open,  assumes  that  such  was  his  duty,  and 
proceeds  at  once  to  allege  a  breach  of  this  duty. 

The  difficulty  is,  the  want  of  any  statement  of  facts  from 
which  such  duty  arises.  For  an  allegation  of  the  duty  is  of  no 
avail,  unless  from  the  rest  of  the  complaint  the  facts  necessary 
to  raise  the  duty  can  be  collected.  If  the  excavation  to  con- 
struct the  sewer  in  the  street  in  question  was  such  as  to  make 
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it  neoeeaaiy  and  proper  to  erect  ligbts,  gnards,  and  barriers  in 
the  7iciniiy»  to  render  the  passing  of  the  street  safe  while  open, 
it  nnqnestionably  was  the  dnty  of  the  city  of  Bnfblo  to  have 
cansed  snch  precantionarj  measnres  to  be  taken.  The  citf 
might  have  contracted  with  the  defendant  to  take  such  measnres; 
in  that  event,  the  dniy  as  between  him  and  the  city  wonld  have 
derolTsd  upon  him,  and  he  wonld  have  been  liable  for  all  the 
consequences  resulting  to  it  for  any  neglect  on  his  part  in  ob- 
serving his  stipulations  in  that  respect;  or  the  city  may  have 
judged  the  measures  unnecessary,  and  therefore  omitted  to  pro- 
vide for  them  in  its  contract  with  the  defendant;  or  if  otherwise, 
the  dtj  might  have  chosen  to  contract  for  the  doing  of  that  service 
with  some  other  person.  In  either  case,  the  defendant  would  owe 
no  such  duty  to  the  dty ,  whatever  liability  he  might  have  incurred 
to  others  who  suffered  by  the  digging  of  the  pit  and  leaving  it 
open  without  such  measures  having  been  taken  to  guard  against 
the  danger  which  there  was  in  passing  in  the  street:  Seymour  v. 
Maddox,  6  Eng.  L.  &  Eq.  265;  1  Chit.  370, 1812,  by  Day. 

The  complaint  should  contain  a  plain  and  concise  statement 
of  the  &ct8  constituting  a  cause  of  action:  Code,  sec.  142.  In 
my  opinion,  the  complaint  in  this  case  comes  short  of  that.  The 
defendant  was  at  liberty,  by  section  144  of  the  code,  to  demur 
to  it  when  it  appeared  upon  its  &ce  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  judgment,  there- 
fore, should  be  affirmed. 

Judgment  affirmed. 

LiABiuTT  OF  Municipal  Corpobations  pob  Nbouobnok  or  Agknts  ia 
the  performance  of  work  authorized  by  law:  See  Rochester  Widte  Lead  Co,  v. 
City  of  Roehetter,  53  Am.  Dec.  316,  note  320,  where  numerons  cases  on  this 
subject  are  collected.  See  also  CttygfTdUahaagee  v.  Fortune^  52  Id.  358,  note 
864. 

MnmOIPAL  COBPOBATION  MAT  BlOOTER  OF  OkB  NeGLIOXNTLT  LbAVINO 

Stbebt  Unsafe  single  damages  for  an  injury  suffered  by  another  through 
such  defect,  where  such  corporation  has  been  compelled  to  pay  double  dam- 
ages for  the  Injury:  City  qf  Lowell  v.  Spavlding^  50  Am.  Dec.  775,  note  776, 
where  other  cases  are  collected. 

Municipal  Corpobation  is  Pbimabilt  Liablb  for  injuries  arising  from 
Its  neglect  to  keep  its  streets  in  a  safe  condition  for  the  use  of  the  public: 
CUy  of  Springfield  y.  Le  Claire,  49  111.  479,  citing  the  principal  case.  Where 
there  is  no  stipulation  in  a  contract  between  a  municipal  corporation  and  a 
contractor,  who  undertakes  to  build  a  sewer  in  its  streets,  that  he  will  take 
all  necessary  precautions  to  prevent  travelers  from  injury  by  falling  into  the 
excavation,  he  is  under  no  obligation  to  do  so:  Sulzbticher  v.  Dickie,  6  Daly, 
473;  S.  C,  51  How.  Pr.  515;  Starrs  v.  CUy  of  Utiea,  17  N.  Y.  109;  Creed  v. 
Hartman,  29  Id.  593,  all  citing  the  principal  case.  But  when  the  contractor 
has  stipulated  to  use  the  necessary  precautionary  measures  to  protect  tlia 
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pnblto  agaiiist  aoddents,  the  owner  or  employer  is  relieved  from  rmpctuSM' 
ity:  09bor»  ▼.  Union  Ferry  Co,,  63  Barb.  641,  citing  the  prindpal  cMe. 

Ubb  ov  Stbxxt  ov  Cnnr  bt  Ixa>iyn>UAL  Foa  D&AiKa,  sewers,  ▼B&Iti^  or 
oeMpools  IB  esBentially  a  nniaaaoe,  and  renders  the  party  ereoting  or  main- 
taining such  noisanoe  liable  for  all  damagea  soatained  in  oonaeqaenoe  of  the  im- 
proper appropriation  of  the  street  to  such  merely  personal  ose:  Wendell  v. 
Mayor  etc.  of  Troy,  39  Barb.  336;  Gardner  ▼.  BenneU^  38  N.  Y.  Saperior  Ct. 
200,  both  citing  the  principal  case.  One  who  digs  a  hole  in  the  public  street 
and  leaves  it  open  and  onguarded  ia  liable  for  injnriea  to  othera  arisiog  from 
hii  negligence:  Blitie  v.  Schaub,  48  Barb.  343,  citing  the  principal  case.  A 
person  may  be  liable  for  the  maintenance  of  a  nuisance,  although  the  acta 
complained  of  are  not  done  either  by  himself  or  L/  his  servants:  Vanderpool 
V.  ffvMson,  28  Id.  198,  citing  the  principal  case.  The  relation  of  auperior  and 
aubordinate  doea  not  exist  between  the  owner  of  a  ferry  franchise  and  one  to 
whom  he  haa  leased  it:  BkukweU  ▼.  WitwaU,  24  Id.  357;  S.  C,  14  How.  Pr. 
260,  citing  the  principal  oaae. 

Answer  that  dob  not  State  Faoxb  which  if  true  woold  bar  the  action, 
or  so  much  of  it  as  is  attempted  to  be  answered,  ib  bad  on  demurrer:  Carter 
V.  KoetUy^  14  Abb.  Pr.  160;  8.  0.,  9  Boaw.  588,  citing  the  principal  caae. 

Statkm BNT  IN  Complaint  that  bt  Mxans  of  Contract,  which  ia  thereis 
aet  out,  it  became  the  duty  of  the  defendant  to  perform  certain  acta,  ia  not 
sufficient  unless  the  facta  neceaaary  to  ahow  the  duty  are  alao  stated:  Ramsfy 
▼.  Erie  Railway  Co,^  7  Abb.  Pr.,  N.  &,  180;  &  C,  38  How.  Pr.  215,  citing 
the  principal  caae. 

Dkmubrkr  Admits  Only  Faots  Ajxbokd,  and  not  the  infersnces  to  be 
drawn  from  them:  BewUy  ▼.  EqiuMtile  L,  A.  8,,  61  How.  Pr.  346,  citing  the 
principal  caae. 

Thb  FBiNdPAL  OAO 18  NBTiaounnnD  ia  CK^  (ifBoeheeler  ▼.  Maatyomery^ 
72N.  T.69. 


OASES 


nf  nn 


SUPREME  COURT 

ov 
NOBTH   OABOLINA. 


State  v.  Booh. 

lis  lasDBU.'k  Lmm,  344.] 
Ill  BcmOLABT    TBBRB    MUST  BE  BwUKINOy  BIIIOVDIO9  OE  PUTTIirO  Asom 

of  Mmetliing  material  which  oonatitates  a  part  of  tho  dweUlDg-houM 

and  is  relied  on  as  a  eecarity  against  introsioiu 
It  m  BuBOLABT  to  Ehtkb  Housb  bt  Mbaxs  ov  Ramiro   Window^ 

though  it  was  not  then  fastened. 
BviDiircB  ov  Xirmrr  to  Cohmit  Ravi  n  Suwianur  to  bb  SuBMXmD 

TO  JuBT  when  it  shows  that  the  prisoner  entersd  a  room  whero  a  young 

lady  was  sleeping  by  means  of  raising  a  window,  went  to  the  bed,  grasped 

hsr  ankle,  and  hastily  retreated,  withoat  any  attempt  at  ezplanatioo 

when  she  soreamed. 

iHDiOTKCBrr  for  burglariouBly  entering  a  room  in  the  house  of 
one  Owen.  The  indictment  contained  two  coonta:  one  charging 
the  priaomur  with  an  attempt  to  commit  rape  on  Sarah  Ann,  the 
daughter  of  Owen;  the  other  with  an  attempt  to  commit  rape 
on  Sarah  Eliza,  the  granddaughter  of  Owen.  Sarah  Ann  teeti* 
fied  that  she  and  Sarah  Eliza  slept  together;  that  after  entering 
the  room  they  examined  it,  and  found  that  no  one  was  there; 
that  shortly  after  she  fell  asleep  some  one  touched  her  foot, 
awaking  her;  she  saw  the  person  in  a  stooping  position  by  the 
bedside;  the  person  then  grasped  her  ankle,  and  she  screamed, 
when  he  retreated  and  escaped  by  the  window;  that  she  had 
locked  the  door,  and  that  the  window  was  shut,  but  not  fastened; 
that  it  was  usual  to  fasten  the  window;  that  when  she  arose,  the 
window  was  propped  up  by  a  stick.  The  court  charged  that  the 
jury  must  be  positiye  that  it  was  the  prisoner  who  entered,  and 
that  he  entered  with  intent  to  commit  rape.    The  counsel  fof 
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the  prisoner  pmyed  fhe  charge  that  there  mui  no  evidence  oi 
intent;  that  if  the  window  was  Qsnally  fastened,  and  that  on  the 
night  in  question  it  was  not  f  astened,  the  entry  was  not  bnrglari- 
ons,  although  the  window  was  closed.  This  charge  was  refused. 
Verdict  of  guilty;  a  motion  for  a  new  trial  was  deniedi  and  an 
appeal  was  prayed  and  allowed. 

WiUiam  EtUan,  jun,,  aUomeif  geMnd,  for  the  state. 

W.  TTtfisbHo,  for  the  defendant. 

By  Oourt,  PaABsoN,  J.  The  exception  in  reference  to  the 
breaking  is  settled  against  the  prisoner  by  the  authorities. 
Passing  an  imaginary  line  is  a  "breaking  of  the  dose/' and  will 
sustain  an  action  of  trespass  quare  daumim  JregU.  In  bar> 
glary,  more  is  required — ^there  must  be  a  breaking,  remoring,  or 
putting  aside  of  something  material  which  constitutes  a  part  of 
the  dwelling-house  and  is  relied  on  as  a  security  against  intru- 
sion. Leaving  a  door  or  window  open  shows  such  negligence 
and  want  of  proper  care  as  to  forfeit  all  claim  to  the  peculiar 
protection  extended  to  dwelling-houses.  But  if  the  door  or 
window  be  shut,  it  is  not  necessary  to  resort  to  locks,  bolts,  or 
nails;  because  a  latch  to  the  door  and  the  weight  of  the  window 
may  well  be  relied  on  as  a  sufficient  security.  Chimneys  art 
usually  left  open,  yet  if  an  entry  is  effected  by  coming  down  a 
chimney,  the  breaking  is  burglanous.- 

The  motion  in  arrest  of  judgment,  based  on  the  distinctioi 
between  felonies  at  common  law  aud  those  created  by  statute 
can  not  be  sustained.  There  seems  to  have  been  a  doubt  upon 
the  question  at  one  time,  but  the  later  authorities  do  not  leave 
it  open  to  discussion. 

The  exception  in  reference  to  the  want  of  evidence  of  the 
felonious  intent  presents  the  only  question  as  to  which  we  have 
had  any  difficulty.  The  evidence  of  the  intent  charged  is  cer- 
tainly very  slight,  but  we  can  not  say  there  is  no  evidence  tend- 
ing to  prove  it.  The  fact  of  the  breaking  and  entering  was 
strong  evidence  of  some  bad  intent — agoing  to  the  bed  and 
touching  the  foot  of  one  of  the  young  ladies  tended  to  indicate 
that  the  intent  was  to  gratify  lust.  Taking  hold  of — '*  grasp- 
ing,'' as  the  case  expresses  it — the  ankle,  after  the  foot  was 
drawn  up,  and  the  hasty  retreat  without  any  attempt  at  explana- 
tion, as  soon  as  the  lady  screamed,  was  some  evidence  that  the 
purpose  of  the  prisoner  at  the  time  he  entered  was  to  gratify  his 
lust  by  force.     It  was  therefore  no  error  to  submit  the  ques* 
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tion  to  the  juiy.    Whether  the  evidence  was  sufficient  to  justify 
a  verdict  of  guilty  is  a  question  about  which  the  court  is  not  at 
liberty  to  express  an  opinion. 
Judgment  affirmed. 

BuRGLABT,  What  is.— In  8taU  v.  WUIU,  7  Jonet  L.  190,  101,  tba  abov» 
deeisioii  is  died  to  support  the  position  of  the  ooort,  that  entering  a  dwelling- 
hoiue  by  means  of  a  diimney  and  stealing  goods  therein  iiborglsiy.  Seealw 
definitions  and  examples  of  borglaiy  in  8uUe  ▼.  MeOattf  80  Am.  Deo.  314; 
^Slole  V.  WUaon,  I  Id.  216. 


Slade  v.  Ethebidgb. 

[18  fmsp«.i/i  Law,  868.] 

DiBiOT  Lnn  n  Imflud  whxm  Point  is  Dsbobebid  as  bshto  Onmr  Dn- 
TAHoa  from  a  oertain  other  point*  unless  there  is  something  to  rebut  the 
implication;  and  it  is  not  rebutted  by  the  fact  that  both  the  points  are 
on  the  banks  of  a  riyer. 

TBB8PA88  quare  clausum /regit.  Plaintiff  claimed  under  a 
patent,  bounded  on  the  north  by  the  second  line  of  a  patent  to 
one  Taylor,  under  whom  defendant  claimed.  The  case  turned 
upon  the  beginning  comer  of  the  grant  to  Taylor.  The  boun- 
daries of  this  grant  and  the  instructions  given  by  the  court  are 
stated  in  the  opinion.  Verdict  for  plaintiff;  a  motion  for  a  new 
trial  was  overruled,  and  the  defendant  appealed. 

Moore  and  Bigga,  for  the  plaintiff. 

WiMion,jun,,  and  Rodman,  contra. 

By  Court,  Peabsom,  J.  The  case  turned  upon  the  location  of 
the  beginning  comer  of  the  grant  to  Taylor.  The  grant  begins 
at  a  gum  on  Koanoke  river,  half  a  mile  below  Quitsny;  and  the 
third  call  is  for  a  sycamore  on  the  bank  of  the  river,  thence 
down  the  river  to  the  beginning.  It  was  proved  that  a  black 
oak  stump  on  the  bank  of  the  river  was  at  a  landing,  and  was 
the  place  called  Quitsny.     The  gum  could  not  be  found. 

The  defendant's  counsel  requested  the  court  to  instruct  the 
jury  that  "  it  was  their  duty  to  run  a  direct  line,  so  as  to  strike 
the  bank  of  the  river  half  a  mile  below  the  stump,  and  in  that 
way  ascertain  the  location  of  the  gum,  or  beginning  comer." 

The  court  refused  so  to  charge,  but  instructed  the  juiy  "  that, 
as  the  last  call  of  the  Taylor  grant  was  from  the  sycamore  down 
the  river  to  the  first  station,  it  was  their  duty  to  follow  the 
margin  of  the  river  from  the  stump  half  a  mile  down  the  nver» 
in  order  to  ascertain  where  the  beginning  comer  had  stood.'' 
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In  ihifl  there  is  error.  When  a  point  is  described  as  being  a 
given  distance  from  a  certain  other  point,  a  direct  line  is  im* 
plied,  unless  there  be  something  to  rebut  the  implication.  We 
are  not  able  to  perceive  how  the  fact  that  the  stump  in  this 
case  stood  on  the  river,  and  the  gum  also  stood  on  the  river, 
half  a  mile  below,  has  any  tendency  to  show  that  a  direct  course 
is  not  to  be  adopted.  If  one  is  traveling  by  water,  and  asks 
the  distance  to  a  certain  place,  also  on  the  water,  we  are  apt  to 
tell  him,  according  to  the  course  of  the  stream.  If  he  is  travel- 
ing by  land,  we  are  apt  to  tell  him  the  distance  according  to  the 
course  of  the  roads.  But  surveyors  and  mathematicians  speak 
of  distances  according  to  straight  lines,  and  are  always  so  to  be 
understood  unless  there  is  something  to  show  to  the  contraiy. 

His  honor  was  of  opinion  that  the  last  call,  being  from  a 
sycamore  on  the  river,  down  the  river  to  the  beginning,  justi- 
fied a  departure  from  a  direct  line.  That  is  time  in  reference 
to  the  last  or  "  closing  line  "  of  the  grant;  but  it  has  no  bearing 
on  the  line  from  the  stump  to  the  gum.  This  latter  line  con- 
stitutes no  part  of  the  boundary,  but  is  merely  given  to  fix  the 
location  of  the  beginning  comer;  so  the  closing  line  has  nothing 
to  do  with  it. 

Judgment  reversed. 

Watxboodbsb  ab  BoomuBT:  See  BratUqf  v.  Rke^  2S  Am.  Dee.  001,  aiid 
Dote;  Lowell  v.  JZoMmjom,  33  Id.  873;  and  Luee  ▼.  Carleif^  36  Id.  640^  in  the 
note  to  which  reference  is  made  to  decieionB  in  this  eeriee  beering  on  this 
tabjeot:  MiddUUm  ▼.  Fritckard,  83  Id.  119. 


Waltebs  v.  Jordan. 

[13  lemiLL'e  luw,  S61.] 

If  Witb  Comm  Aditltebt  avteb  Lbaviko  hbb  Husband,  it  le  a  trnj* 
ing  ao  aa  to  bar  her  of  her  right  of  dower  under  reviaed  atatntei^  e.  121« 
aeo.  11,  barring  a  claim  of  the  wife  for  dower  if  ahe  willingly  leave  Imt 
hnaband  and  go  away  and  continue  with  her  adulterer,  although  ahe  doea 
not  continually  remain  in  adultery  with  him. 

Wm  DBiVBff  OB  Obdbbid  Awat  bt  Hubbaitd  oir  Aooouht  ov  hbb  Aduit 
TBBT  la  not  barred  of  her  dower  under  reviaed  atatutea  a  121,  aee.  ll^ 
although  ahealterwarda  coomiit  adultery  with  a  new  or  former  adulterar. 

JVDOXBHT  SHOULD  HOT  BB  RbVBBBBD  POB  EbBOB  IS  ImmATBBIAL  IbRBOO- 
TI0N8. 

Wm  WAS  Entrlbd  to  Dowbb  thouqh  8hb  was  Aoultbbbm  at  oommoB 
law. 

Pbtitiov  for  dower.    Defendants  pleaded  in  bar  that  the  plain- 
tiff willingly  left  her  husband  and  went  away  and  lived  in  adul« 
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teiy  with  a  certain  n^gro  alaye  without  any  xeconoiliation,  and 
was  therefore  barred  of  her  dower  under  revised  statutes,  c.  121 » 
sec.  lly  barring  the  claim  of  an  adulteress  for  dower  '*  if  she 
willingly  leave  her  husband  and  go  away  and  continue  with  her 
adulterer/'  The  evidence  showed  that  while  the  plaintiff  and 
her  husband  were  living  together  she  committed  adultery  vrith 
a  negro  slave,  and  her  husband  discovering  it,  drove  her  away 
from  his  house;  that  she  had  committed  adultery  subsequently 
with  a  negro,  and  since  the  death  of  her  husband  had  become  a 
lewd  woman.  The  court  charged  the  jury  that  if  she  was  or- 
dered away  by  her  husband,  though  on  account  of  heradulteiy, 
she  was  not  willingly  leaving  her  husband  within  the  meaning 
of  the  act,  and  would  not  be  barred  of  her  dower,  although  she 
had  committed  adultery;  and  that  the  act  of  separation  must  be 
voluntary  on  the  part  of  the  wife,  and  there  must  be  a  remain- 
ing away  and  continuance  in  repeated  acts  of  adultery  to  bring 
the  case  within  the  statute,  and  that  a  single  act  of  adultexy 
after  her  separation  would  not  bar  her  dower.  Verdict  for  the 
plaintiff.    The  defendants  appealed. 

Norwood,  for  the  plaintiff. 

E.  O.  Beads,  contra. 

By  Court,  Bunmr,  C.  J.  If  the  case  depended  upon  the  cor- 
rectness of  the  latter  parts  of  the  instructions,  the  judgment 
would  be  reversed;  as  Lord  Ooke  states  veiy  expliciUy  in  2  Inst. 
435,  that  albiet  the  wife  doth  not  continually  remain  in  adultexy 
with  the  adulterer,  yet  if  she  be  with  him  and  commit  adultexy, 
it  is  a  tanying  within  the  statute  of  13  Edw.  I. ,  c.  84,  which  is  re- 
enacted  in  revised  statutes,  c.  121,  sec.  11;  and  that  if  she  once 
remain  with  the  adulterer  in  adultexy,  and  after  he  keepeth  her 
against  her  will,  or  if  the  adulterer  turn  her  away,  yet  she  shall  be 
said  morari  cum  aduUero,  within  the  statute.  The  case  of  Helhr 
rington  v.  Oraham,  G  Bing.  135,  is  also  a  clear  authority,  and 
upon  sound  reason,  that  there  need  not  be  any  adultery  before  the 
wife  leaves  the  husband,  nor  any  elopement  with  the  man  with 
whom  she  afterwards  commits  adultexy,  but  that  she  is  barred 
by  adultexy  with  any  person,  entirely  supervenient  on  a  separa- 
tion by  mutual  consent.  There  was  evidence  which,  in  the 
opinion  of  the  court,  tended  to  prove  an  act  of  adultexy  with  a 
negro  after  the  separation,  though  he  is  not  identified  to  be  the 
same  one  with  whom  the  plaintiff  was  guilty  while  living  vrith 
her  husband;  and  that  case  the  authorities  show  to  be  within 
the  statute,  provided  it  was  also  within  it  in  respect  to  the 
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cause  of  her  learing  her  htiBband  and  his  house.  As  to  that,  it 
seems  clear  upon  the  eTidence,  and  stands  admitted  in  the  first 
part  of  the  instructions  prayed,  that  the  husband  ordered  or 
drove  her  away.  That  being  so,  it  appears  to  the  court  that 
the  plaintiff  can  not  be  said  to  have  willingly  left  her  husband; 
but  that,  on  the  contraiy,  she  left  him  against  her  will  and  by 
his  compulsion,  and  therefore  the  case  is  not  within  the  act, 
though  she  afterwards  committed  adulteiy  with  a  new  or  former 
adulterer.  That  being  so,  all  the  other  instructions  became  im- 
material, and  any  error  in  them  ought  not  to  produce  a  reversal 
of  the  judgment. 

The  words  of  the  act  are  in  the  conjunctiYe,  and  phun  in 
themselves;  and  in  such  a  case  it  would  seem  to  be  the  province 
of  the  court  to  receive  and  carry  them  into  execution  according 
to  their  obvious  meaning.  Therefore,  apparently,  the  ingredi- 
ent that  the  wife  should  willingly  leave  her  husband  was  in 
every  case  essential  to  the  bar  of  the  dower,  given  1>y  the  stat- 
ute. But  it  is  yielded  that  as  our  statute  is  but  a  re-enactment 
of  an  ancient  one  in  England,  the  interpretation  put  on  the 
original  judicially,  or  by  a  commentator  so  wary  and  wise  as 
Lord  Coke,  ought  to  be  authoritative  as  to  the  construction  of 
ours.  Some  passages  in  Lord  Coke's  reading  on  the  statute 
Westm.  2  have  been  relied  on  to  show  that  it  .is  not  mat^^rial 
whether  she  left  her  husband  willingly  or  not;  and  hence  it  is 
inferred  that  even  the  compulsion  of  the  husband  makes  no  dif- 
ference.  But  the  passages  do  not  seem  at  all  to  authorize  that 
inference.  They  are  that  '*  albeit  the  words  be  in  the  disjunct- 
ive, yet  if  the  woman  be  taken  away,  not  aparUe^  but  against  her 
will,  and  after  consent,  and  remain  with  the  adulterer,  etc.,  she 
shall  lose  her  dower;  for  the  cause  of  the  bar  of  her  dower  is 
not  the  manner  of  the  going  away,  but  the  remaining  with  the 
adulterer  in  avowtiy;"  and  then  he  states  a  case  in  which  a  man 
had  made  a  sale  and  conveyance,  by  deed,  of  his  wife  to  an- 
other man,  whereon  it  was  pleaded  in  bar  to  a  writ  of  dower, 
quia  recesaii  a  marilo  auo  in  vita  sua,  et  visU  ut  advUera  cum, 
etc.;  and  upon  a  demurrer  to  a  replication  of  the  husband's 
deed,  it  was  adjudged  for  the  defendant.  Now  those  two  cases  are 
entirely  distinct  from  the  present,  and  seem  no  way  analogous  to 
it.  In  the  latter  case  there  was  no  compulsion  on  the  wife  by  any 
one — either  the  adulterer  or  the  husband.  Nothing  like  it  can 
be  implied  from  any  part  of  the  pleadings,  the  deed,  or  Lord 
Coke's  statement.  But  the  contraiy  is  apparent,  namely,  that 
the  woman  went  willingly,  for  it  is  stated,  just  after  the  passage 
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abore  quoted,  and  in  oontrBsi  with  it,  as  a  eaae  in  wliioh  8h« 
left  aponte,  while  in  the  other  it  was  otherwise,  the  words  being, 
**  if  the  wife  goeth  away  " — ^not  bj  oompulsion  of  her  husband, 
bat  with  her  husband's  consent  and  agreement  with  A.  B.,  and 
after  A.  B.  commit  adnlteiy  with  her,  and  she  remains  with  him, 
she  shall  be  baned  of  her  dower."  That,  therefore,  isonlya  case 
where  both  parties  were  willing  she  should  leave,  and  in  feust,  it 
was  as  much  the  wife's  act  as  the  husband's,  and  was,  indeed,  the 
authority  on  which  that  predse  podtion  was  adjudged  in  Hefhr 
rmgfon  ▼.  Oraham^  supra.  The  defendant's  case  seems  to  deriye 
as  little  support  from  the  other  passage.  The  case  under  Lord 
Coke's  consideration  was  obviously  that  of  the  f  ordUe  abduc- 
tion of  a  woman  by  some  other  man,  contrszy  alike  to  her  own 
and  her  husband's  will,  and  her  consent  afterwards  to  live  in 
adultexy  with  her  violator;  and  it  is  in  reference  to  that  case  it 
is  said  she  loses  her  dower,  for  the  cause  of  the  bar  of  her 
dower  is  not  the  manner  of  the  going  away,  but  the  remaining 
with  the  adulterer.  That  is  founded  on  good  reason;  for  the 
husband  was  in  no  manner  accessoiy  to  her  dishonor,  and  she 
did  finally,  though  not  at  first,  consent  to  it. 

But  it  can  not  be  supposed  that  Lord  Coke  would  put  on  the 
same  footing  a  case  in  which  a  husband  aided  in  forcing  his 
wife  to  submit  to  the  violation  of  her  person  by  one  who  took 
her  away  against  her  will,  though  after  her  degradation  she 
might  continue  to  live  with  the  ravisher.  Nor  can  it  be  more 
reasonably  collected  as  his  opinion  that  any  case  of  compulsory 
expulsion  of  the  wife  by  her  husband  could  possibly  be  deemed 
her  leaving  and  going  away  willingly.  The  two  propositions 
are  directly  contradictoiy  in  terms;  and  no  one  could  suppose 
such  a  case  within  the  words  or  meaning  of  the  law,  if  the  expul-^ 
sion  were  wanton  and  unprovoked.  In  such  a  case,  the  subse- 
quent adultery  would  be  regarded  as  a  natural  consequence  of 
the  husband's  wrong,  and  he  could  take  no  benefit  from  it,  nor 
deprive  his  wife  uf  any.  But  it  is  said  this  was  not  a  wrong 
done  to  the  woman,  but  it  was  an  act  merited  by  her  depravity 
and  baseness,  and  demanded  by  his  honor;  and  it  is  true  there 
could  be  no  greater  injury  inflicted  on  the  rights  or  feelings  of 
the  husband  than  that  perpetrated  by  this  woman.  But  the 
court  has  no  right  to  be  wise  beyond  the  legislature,  and  make 
a  law  for  a  hard  case,  nor,  which  is  the  same  thing,  bring  sucb 
a  case  within  a  statute,  the  words  of  which  will  cover  it,  and 
which  was  made  diverw  irdiiUa.  The  laws  must  be  framed  and 
construed  upon  general  principles,  and  not  vazy  to  meet  contiu- 
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gencies  not  in  tne  contemplation  of  the  legislature.  Therefore, 
the  construction  of  the  act  can  not  be  influenced  by  the  fact  tl^at 
ike  husband  drove  this  woman  away,  by  reason  that,  committing 
the  particular  adultery  which  was  her  offense,  she  descended  to 
the  lowest  depths  of  infamy,  more  than  if  it  had  been  for  any 
other  cause,  as  drunkenness,  profanity,  ungovernable  temper, 
furious  passions,  and  violent  assaults,  which  rendered  her  soci« 
ety  an  intolerable  annoyance,  and  made  his  life  burdensome. 
Now,  for  these  several  acts,  a  husband  may  be  more  or  less  ex- 
cusable in  the  eye  of  morality  and  the  law,  in  refusing  to  co- 
habit with  his  wife,  and  expelling  her  from  his  house  so  as  to 
have  it  in  quiet  to  himself  and  the  other  members  of  his  family. 
But  that  is  not  the  point.  It  is,  on  the  contrary,  very  different. 
By  the  common  law,  a  wife  was  entitled  to  dower,  though  she 
were  an  adulteress.  A  statute  was  then  made,  whereby  she  was 
not  deprived  of  dower  merely  by  committing  adultery,  but  was 
barred  of  it  if  she  willingly  left  her  husband,  and  afterwards 
lived  away  from  him,  and  committed  adultery.  Adultery  pre- 
vious to  her  elopement  or  departure  is  not  alluded  to  in  the 
statute,  and  can  not  control  the  construction.  If  that  had  been 
intended  to  be  a  bar,  or  to  affect  the  bar,  why  did  not  the 
statute  confine  itself  at  once  to  adultery  simply?  Instead  of 
doing  BO,  the  object  of  the  act  is  adultery  subsequent  to  the 
willing  leaving  of  the  husband.  It  was  very  fairly  argued  at 
firRt  that  the  case  contemplated  in  the  act  was  not  only  that 
expressly  mentioned,  in  which  the  wife  willingly  left  the  hus- 
band, but  that  also  the  unworthiness  of  the  husband  was  to  be 
implied.  That,  however,  is  settled  otherwise,  and  it  is  held  that 
if  they  concur  in  separating,  the  case  is  within  the  act.  But  no 
case  can  be  found  in  which  the  woman  did  not  leave  the  hus- 
band willingly,  but  did  so  unwillingly,  and  moreover,  by  the 
compulsion  of  the  husband  himself,  in  which  it  was  held  against 
the  wife,  nor  is  there  any  dictum  to  give  color  to  the  proposition. 

Peabson,  J.,  delivered  a  dissenting  opinion. 

Judgment  affirmed. 

Downt  Babbkd  bt  Witk's  Adultsbt:  See  Beei  v.  Jfeo/y,  19  Am.  Deo. 
686,  and  note. 
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HetftktiD  V.  Baitm. 

CIS  iBSDBLL's  Law,  894.] 
80VEBKIGN  Has  Right  to  Wrecks  and  All  Pbopkbtt  Stbandbd  on  tbt 

sea-beach. 
Right  of  Wat  is  Reserved  by  IifPLicATioy  to  Wreck  Commissionxb 

ON  Grant  of  Land  on  **  the  banks,**  where  there  is  no  other  way  of 

getting  to  the  shore. 
One  Purchasing  at  Wreck  Commissioner's  Sale  is  not  Ouiltt  of 

Trespass  in  hauling  the  goods  over  the  plaintiff*.*  land,  although  forbid- 

den  to  do  so,  where  the  goods  could  not  be  taken  off  in  any  other  way 

without  great  inconvenience. 
Private  Right  of  Way  may  Exist  by  Necessity. 

Tbbspass  quare  clausum  f regit.  A  brig  had  been  wrecked  on 
the  plaintiff's  land,  and  at  the  sale  by  the  wreck-master,  the 
defendant  had  been  a  purchaser.  The  goods  could  be  taken  off 
by  sea,  or  might  be  carried  along  the  beach,  but  both  ways 
would  cause  great  inconvenience,  and  consequently  defendant 
carted  them  over  the  plaintiff's  land  as  being  the  most  con- 
venient route,  although  forbidden  to  do  so.  The  defendant 
contended  that  as  the  sale  was  authorized  by  law,  every  one 
had  a  right  to  attend,  and  carry  off  the  articles  he  purchased  in 
the  most  convenient  manner  over  the  land  of  adjoining  pro- 
prietors, although  forbidden  to  do  so.  The  court  instructed 
that,  on  the  facts,  the  plaintiff  was  entitled  to  at  least  nominal 
damages.  Verdict  for  nominal  damages.  The  defendant  ap- 
pealed. 

EhringJiaus,  for  the  plaintiff. 

Jordan  and  Smith,  contra. 

By  Court,  Peabson,  J.  The  sovereign  has  a  right  to  wrechi 
and  all  property  stranded  on  the  sea-beach;  and  in  many  coun- 
tries this  right  is  exercised  so  as  to  be  a  soiirce  of  considerable 
revenue. 

North  Carolina  has  a  sea-coast,  great  in  extent  and  very  dan- 
gerous; and  there  are  probably  more  wrecks  upon  her  coast 
during  the  year  than  upon  that  of  any  five  of  the  other  states. 
She  has,  from  a  very  early  period,  adopted  a  humane,  liberal, 
and  enlightened  policy  in  reference  to  wrecks,  and  may  well 
-challenge  a  comparison  of  her  policy  with  that  of  any  other 
nation  on  earth. 

The  whole  extent  of  her  sea-coast  is  laid  off  into  '*  wreck  dis- 
tricts" of  convenient  size.  It  is  made  the  duty  of  the  courts  of 
pleas  and  quarter  sessions  of  the  several  counties  in  which  such 
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distriots  are  situated  to  appoint  a  ''oommiflsioiier  of  wreokB*^ 
in  eaoh  distriot,  who  shall  reside  in  the  district,  and  enter  into 
bond,  with  good  seoozitj,  in  the  penalty  of  fifteen  thousand 
dollars,  for  the  proper  discharge  of  his  duties.  It  is  made  his 
duty,  **on  the  earliest  intelligence*'  of  any  yeesel  being  in 
danger  of  being  stranded,  or  being  stranded,  to  conunand  the 
sheriff,  or  any  constable  of  the  county,  to  summon  as  many 
men  as  shall  be  thought  necessary  to  the  assistance  of  such  Tea- 
sel.  If  the  yessel  is  stranded,  it  is  made  his  duty  to  see  thai 
the  goods  are  collected  and  taken  care  of.  Should  the  captain 
or  owner  desire  it,  he  is  at  liberty  to  reship  the  goods;  if  they 
are  lost  or  broken,  it  is  his  duty,  atter  advertisement,  to  sell  the 
goods  at  public  action,  to  make  a  full  return  of  the  sales  to  the 
next  court,  and  to  pay  into  court  the  amount  of  sales,  which 
fund  is  to  be  held  for  the  owner  or  insurer.  But  if,  after  due 
advertisement,  and  after  the  expiration  of  one  year  and  one  day, 
no  person  applies  for  the  fund,  it  is  to  be  transmitted  to  the 
public  treasurer  of  the  state,  for  the  use  of  the  state.  And  the 
statute  makes  it  a  felony  to  embezzle  or  steal  any  stranded 
property,  or  to  conceal  the  same,  knowing  it  to  have  been  stolen: 
B.  S.,  c.  128,  tit  Wrecks. 

*'Ihe  banks''  is  a  narrow  strip  of  land,  mostly  sand  banks^ 
from  which  the  name  is  derived,  interposed  between  the  ocean 
and  the  sounds,  and  in  the  locality  concerned  in  the  case  be* 
fore  us,  extending  from  the  Virginia  line  to  Ocracoke  inlet, 
without  a  single  harbor;  so  that  neither  vessels  nor  boats  caa 
''live"  in  the  ocean,  and  boats  are  only  preserved  by  haul- 
ing them  up  on  the  banks;  consequently,  it  is  impossible 
for  the  commissioner  of  wrecks  to  go  with  his  men  to  the  assist^ 
ance  of  a  vessel  in  distress,  or  to  collect  and  take  care  of  wrecked 
or  stranded  property,  or  to  expose  the  same  to  public  auction, 
unless  there  be  a  right  of  way  over  the  banks,  and  a  right  of 
ingress,  egress,  and  regress,  as  often  as  may  be  necessary  ta 
preserve,  take,  and  cany  away  such  property  as  may  be  eq;K)Bed 
to  public  auction,  in  pursuance  of  the  laws  of  the  state. 

The  question  is.  Where  a  grant  issues  for  the  land  on  the 
banks,  i&  there  a  reservation  of  this  right  of  way  by  necessity  or 
by  necessary  implication  ?  Does  the  state,  by  a  grant  of  the 
land,  deprive  herself  of  the  ability  to  carry  into  effect  the  pro- 
visions of  this  humane  and  noble  statute,  by  which  she  haa 
undertaken  to  assist  the  unfortunate,  and  to  take  care  of  and 
hold  wrecked  and  stranded  property  as  a  '*  trustee  **  for  the 
owner  or  insurer? 
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A  public  statate  can  not  thus  be  abrogated  hj  a  grant  of 
land,  and  there  is,  by  necessary  implioation,  a  reseryation  of  the 
right  of  way,  or,  in  other  words,  the  right  of  way  exists  of 
neceesiiy.  If  one  is  shipwrecked,  he  has,  of  necessity,  a  right 
of  way  to  go  on  '*  the  banks,''  and  of  egress  and  regress,  as 
often  as  may  be  neoessaiy  to  take  away  his  properly,  doing  no 
nnneoessaiy  damage. 

Baron  Comyns,  in  his  digest,  informs  us  that  a  right  of  pri- 
Tate  way  may  be  acquired  by  prescription,  by  grant,  or  "  for 
necessiiy;"  and  among  other  instances  he  puts  this:  "  So  if  a 
man  has  title  to  a  wreck,  he  has  a  right  to  have  a  way  over  the 
land  of  another,  where  the  wreck  lies,  to  take  it,  of  necessily:" 
8  Ck>m.  Dig.  89,  tit.  Private  Way. 

In  Anonymous,  6  Mod.  149,  it  is  said:  **  Originally,  all  wrecks 
were  in  the  crown,  and  the  king  has  a  right  of  way  over  any 
man's  ground  for  his  wreck,  and  the  same  privilege  goes  to  a 
grantee  thereof." 

Lord  Holt  says:  "  He  who  gives  up  the  way  of  coming  at  a 
thing,  gives  up  the  thing  itself." 

The  plainti£F  does  not  insist  that,  by  a  grant  of  the  land,  he 
acquired  a  right  to  all  wrecked  or  stranded  property;  and  yet, 
if  this  action  is  sustained,  he  will,  in  effect,  be  the  owner,  and 
have  a  franchise  and  "  peculiar  privilep^e  "  to  take  all  such  prop- 
erty as  may  be  wrecked  or  stranded  upon  "  his  banks; "  for  he 
has  only  to  say,  *'  No  one,  except  by  my  permission,  has  a  right 
to  cross  over  the  bank,"  and  thus  all  of  the  property  becomes 
his  at  his  own  bid.  Such  a  state  of  things  is  not  and  ought  not 
to  be  tolerated. 

It  is  said  a  right  to  fish  or  to  bathe  in  the  ocean  is  a  public 
right,  and  belongs  to  eveiy  one,  and  yet  there  is  no  right  of 
way  reserved,  or  ••  existing  of  necessity,"  by  which  every  person 
has  a  right,  in  order  to  fieh  or  bathe,  to  pass  over  land  adjacent 
to  the  beach,  belonging  to  a  third  person;  for  this  are  cited 
tlandd  v.  Cateral,  6  Bam.  &  Aid.  51;  BaU  v.  Herbert,  8  T.  B. 
253. 

We  concur  in  the  principles  of  the  cases  cited,  but  there  is  an 
obvious  distinction.  Here  there  is  a  right  in  the  sovereign,  to 
the  exercise  of  which  the  right  of  way  is  necessary,  as  occasion 
may  require;  therefore,  it  is  ijnplied,  or  exists  of  necessity. 
There  the  right  of  fishing  or  of  bathing  belongs  to  every  one:  it 
is  not  a  right  of  the  sovereign,  but  belongs  to  eveiy  one.  We 
all,  by  nature,  have  a  right  to  see  by  the  light  of  the  sun  and 
to  breathe  the  air  of  heaven,  to  bathe  in  the  sea,  and  to  catch 
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fish;  but  there  is  no  necessity,  and  nothing  from  which  to  imply 
a  right  to  go  over  another's  land  for  these  purposes.  There  is 
this  further  and  very  obvious  ground  of  distinction:  a  right  of 
way  for  the  purpose  of  assisting  a  vessel  in  distress,  or  of  col- 
lecting, taking  care  of,  and  selling  property  vnnecked  or  stranded, 
is  consistent  with  a  grant  of  the  land,  because  the  right  only 
exists  as  occasion  may  call  for  it;  whereas,  if  every  person  has  a 
right  of  way  over  land  adjacent  to  the  ocean,  at  all  times  and  at 
all  places .  such  an  unlimited  right  is  inconsistent  with  a  cnrant 
of  the  land,  and  it  does  not  exist  "  of  necessitv." 
A  venire  de  novo  awarded. 


RiGRT  OF  Wat  bt  Kscessutt. — ^The  doctrines  on  this  subject  hdd  down  in 
Ihe  above  opinion  are  not  applicable  to  the  case  of  an  nnfenoed  cattle-range, 
fend  do  not  entitle  the  owner  thereof  to  a  right  of  way  over  adjoining  land: 
Caroan  v.  DooBe^f,  3  Jones  L.  23.  See,  for  a  definition  and  consideration  of 
the  subject.  Cooper  v.  Maupin^  33  Am.  Dec  456,  and  note;  I^lchols  v.  Limx, 
85  Id.  302,  and  note;  LawUm  v.  Bivers^  13  Id.  746,  note;  and  the  note  to 
OampbeU  v.  Race,  64  Id.  731. 


Lush  v.  MoDaniel« 

[IS  IBBDBLL*!  LaW,485.] 

Omnovs  ov  Pbrsoms  that  Slavs  Sold  as  Sound  was  Suffkriko  niOM 
Syphius  is  not  competent  where  such  persons  were  not  physicians. 

DsoLARATioys  OF  Slavb  Woman  as  to  ubb  Suffx&inos  and  condition  at 
any  particular  time  are  evidence  of  her  state  at  the  time  she  made  them, 
in  an  action  for  a  breach  of  warranty  of  soundness  on  her  sale;  but  her 
declarations  in  reference  to  past  periods  are  not  admissible. 

In  Action  for  Brsach  of  Warbantt  of  Soundness  in  Salk  of  Slavs  who 
died  from  syphilis  some  months  after  the  plaintiff  purchased  her,  evi- 
dence that  the  disease  was  not  known  to  have  existed  in  the  part  of  the 
oountry  where  she  was  sold,  and  was  known  to  exist  in  the  place  to  which 
she  was  carried,  is  admissible  as  affording  some  aid  to  the  jury  in  estab- 
lishing the  probable  period  when  she  became  infected. 

Appeal  from  the  Buncombe  county  superior  court.  The 
opinion  states  the  case. 

J,  Baxter  and  N,  W.  Wood/in,  for  the  plaintiff, 

OaUher,  contra. 

Bj  Court,  KuFFiN,  C.  J.  This  is  an  action  on  a  covenant  of 
soundness  in  a  bill  of  sale  of  a  female  slave,  alleging  as  a  breach 
that  at  the  time  of  the  sale  she  had  syphilis,  and  afterwards 
died  of  the  disease.  The  defendant  and  the  slave  resided  in 
llacon  couniy,  and  the  sale  was  made  there  on  the  twenty- 
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second  of  March,  1849.  She  was  then  brought  by  the  plaintiff 
to  his  residence  at  Asheville,  a  distance  of  seventy-five  miles, 
and  died  there  the  next  August. 

The  plaintiff  offered  a  witness,  who  was  not  a  physician,  to 
prove  that  in  the  spring  of  1849  the  slave  told  him  in  Asheville 
that  she  then  had  the  disease,  and  also  that  she  had  it  before 
the  plaintiff  purchased.  But  on  objection,  the  court  refused  to 
admit  the  evidence. 

The  plaintiff  then  offered  another  witness,  who  was  not  a 
physician,  to  prove  that  soon  after  the  plaintiff's  piirchase  he 
examined  the  woman  at  Asheville,  and  that  he  was  of  opinion 
she  then  had  the  disease.  But  on  objection  the  court  also  re- 
fused to  admit  the  evidence.  Then  the  plaintiff  called  physi- 
cians who  attended  the  woman  in  the  latter  part  of  her  life,  and 
they  deposed  that  she  died  of  syphilis,  which  had  reached  its 
secondary  stage,  and  produced  ulcers  in  the  throat,  and  in  their 
opinion  might  have  existed  for  several  weeks,  and  probably  for 
two  or  three  months;  that  while  attending  her,  in  answer  to 
their  inquiries  the  woman  stated  her  symptoms  as  to  her  pains, 
and  their  locality,  and  they  were  satisfied  as  to  the  nature  of 
the  disease,  and  that  it  produced  her  death.  The  plaintiff 
offered  further  to  prove  by  them  that  she  also  told  them  that 
she  had  been  so  diseased  and  laboring  under  the  same  symp- 
toms before  the  sale  to  the  plaintiff.  But  on  objection,  the 
court  refused  to  admit  the  last  evidence.  The  defendant  then 
offered  to  prove  by  the  physicians  that  during  the  spring  and 
summer  of  1849  they  found  in  their  practice  that  syphilis  was 
prevalent  in  Asheville,  and  the  court,  after  objection,  admitted 
the  evidence.  The  defendant  offered  as  witnesses  two  physi- 
cians who  resided  near  the  defendant  in  Macon  county,  and 
they  stated  that  they  had  repeatedly  known  the  disease  to  pre- 
vail there,  but  they  had  no  recollection  of  any  case  at  or  about 
the  time  the  slave  was  carried  from  there.  This  evidence  was 
objected  to  by  the  plaintiff,  but  was  admitted  by  the  court.  The 
jury  found  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
pealed from  the  judgment. 

The  opinions  of  persons  who  are  not  physicians  were  not 
competent.  In  general,  witnesses  must  speak  to  facts  and  are 
not  to  be  heard  as  to  their  opinions.  As  an  exception,  it  is 
established  that  persons  practicing  a  profession  or  exercising 
a  trade  may  deliver  their  opinions  to  the  juiy  as  evidence  on 
questions  of  science  or  art  belonging  to  their  vocation.  The  ef- 
fort of  the  plaintiff  is  to  make  the  exception  take  the  place  of  the 
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general  rule.  But  ifc  must  fail.  The  declaraUons  of  the  woman 
as  to  her  sufferings  and  condition  at  any  particular  time  are 
also  evidence  of  her  state  at  the  time  she  made  them.  It  is 
natural  evidence  upon  those  points,  as  her  appearance,  seeming 
agony  of  body,  and  other  physical  exhibitions  would  be:  Raid' 
hoc  T.  White,  9  Ired.  L.  63;  Biks  ▼.  Holmes,  11  Id.  16.  The 
ground  of  reoeiying  those  declarations  is,  that  they  are  reason- 
able and  natural  evidence  of  the  true  situation  and  feelings  of 
the  person  for  the  time  being.  But  in  reference  to  the  past 
periods,  they  have  no  such  claim  to  confidence,  as  they  are 
manifestly  to  that  purpose  but  the  narrative  of  one  not  on  oath. 
The  physicians  might  probably  give  their  opinion,  and  did  give 
it,  how  long  she  had  been  infected  with  this  malady,  because 
their  opinion  would  be  founded  on  the  known  progress  of  the 
disease  to  its  different  stages  at  various  periods,  and  the  appear^ 
ance  of  the  patient  during  the  course  of  their  attendance.  Bui 
the  account  given  by  her,  as  to  previous  symptoms  and  their 
origin  and  duration,  would  not  influence  the  mind  of  the  physi* 
dan  upon  the  question  as  one  of  science,  but  would  be  acted 
on  by  him  only  in  proportion  to  the  belief  of  its  truth,  either 
from  his  confidence  in  the  narrator  or  from  its  coincidence  with 
his  judgment  on  that  point,  formed  from  the  existing  stage  of 
the  malady. 

The  narration,  therefore,  was  clearly  improper  to  be  submitted 
to  the  jury,  as  tending  to  establish  that  her  condition,  at  the 
time  to  which  the  narrative  refers,  was  in  fact  such  as  she  sub* 
sequently  described  it.  Though  extremely  slight  evidence  that 
the  woman  had  not  contracted  her  disease  before  the  sale,  and 
did  BO  afterwards,  yet  it  was  evidence  having  that  tendency, 
that  the  disease  was  not  known  by  the  practitioners  of  medicine 
in  the  part  of  the  country  where  she  was  sold  to  have  existed 
there  about  that  period;  and  was  known  by  the  gentlemen  of 
the  same  profession  to  have  existed  about  the  place  to  which 
she  was  carried.  From  the  nature  of  the  malady,  and  the  usual 
mode  of  contracting  it,  and  the  physical  propensities  and  com- 
mon moral  feelings  and  habits  of  persons  in  the  condition  of 
this  woman,  the  evidence  afforded  some  aid  to  the  jury  in  estab- 
lishing  the  probable  period  when  she  became  infected. 

Judgment  affirmed. 

Opinion  or  WrrNxas  not  skilled  in  that  npon  which  his  opinion  it  aaked 
b  not  admisrible:  BeU  v.  MorriieU,  6  Jones  tu  178,  citing  the  principal  csm. 
The  decisions  in  this  series  npon  the  sabject  of  opinions  of  witnesses  as  evi- 
ieaoe  are  gathered  and  classified  in  the  note  to  Jfffermm  /««.  C7ow  v.  CktimoJU 
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22  Am.  Dec.  674;  and  tee  also  references  in  not«  to  DohwU  ▼.  Jcm»^  48  Id. 
73;  Fiah  v.  Dodg€^  47  Id.  254,  and  note. 

DsGLARATiONB  Of  DxcXASKD  as  to  his  coDdition  and  feelings  prior  to  his 
death  are  admiasihle:  8iaU  v.  HarrU^  63  N.  C.  1, 8»  citing  the  principal  case. 

Dtiho  DMLamATiom:  See  referenoes  In  note  to  MelMtM  ▼.  8iaU^  47  Am. 
DeclOL 


Rooks  v.  Moobb. 

[BmaBB's  Law,  1.] 
TUUFMHTUIB  Tun  MAT  BB  LbaBEO. 

Liam  ov  TuBrBHnim  Tbbis  is  Cbiatkd  by  a  oontraot  by  which  the 
owner  agrees  that  another  person  may  cultivate  them,  and  dip  the  trees, 
and  have  the  boxes  for  a  year,  and  the  latter  agrees  to  pay  to  the  uwuer 
one  fourth  of  the  turpentine. 

^  MAnrtAOt  TBomt  bxtwsbk  Co-tbnants,  it  is  oeoessary  to  show  a  «le- 
straetion  of  the  property,  or  some  act  taDtamount  to  a  destmction,  and 
the  action  will  not  lie  by  one  co-tenant  for  a  mere  conversioD  by  a  de- 
fendant claiming  nnder  the  other  co-tenact. 

Tboyxe  for  eight  barrels  of  turpentine.  Plaintiff,  being  the 
owner  of  certain  turpentine  trees,  entered  into  an  agreement  by 
^hich  one  Black  was  to  cultivate  them  for  a  year,  pay  the 
plaintiff  one  quarter  of  the  turpentine  made,  and  apply  the  resi- 
due on  debts  owed  plaintiff  by  Black.  The  material  part  of  the 
agreement  is  stated  in  the  opinion.  The  turpentine  for  which 
this  action  was  brought  was  made  by  Black  from  the  trees,  and 
was  seized  on  execution  against  Black  in  favor  of  the  defendant, 
and  converted  by  him.  The  plaintiff  claimed  that  Black  was  a 
mere  laborer  for  him;  but  the  court  instructed  the  jury  that  the 
agreement  was  a  case  of  renting,  and  that  none  of  the  property 
belonged  to  the  plaintiff  until  after  a  division,  and  that  Black's 
undertaking  to  make  a  certain  application  of  the  proceeds  made 
no  difference.  Verdict  for  defendant;  the  plaintiff  appealed 
irom  a  rule  discharging  a  new  trial. 

J.  H.  Bryan,  for  the  plaintiff. 

No  counsel,  contra. 

By  Court,  Peabsom,  J.  If  Black  was  a  hireling,  whose  wages 
were  to  be  paid  by  an  allowance  of  a  certain  part  of  the  turpen- 
tine made  by  him,  then  the  whole  of  the  turpentine  belonged  to 
ihe  plaintiff  until  he  delivered  over  to  Black  hia  share  as  wages. 

If  Black  was  a  lessee  of  the  trees  for  one  year,  and  by  way 
of  rent  was  to  deliver  to  the  plaintiff  one  fourth  of  the  turpen« 
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tine  made,  then  the  whole  belonged  to  Black  until  he  delivered 
over  to  the  plaintiff  his  share  as  rent. 

The  case  states  that  the  **  plaintiff  agreed  with  Black  that  he 
might  cultivate  the  trees,  and  dip  the  turpentine,  and  have  the 
boxes  for  a  year;  and  Black  promised  to  pay  him  therefor  one 
fourth  of  the  turpentine."  This  is  clearly  a  lease  for  one  year, 
provided  turpentine  trees  can  be  leased.  That  is  the  quostiou 
in  the  case. 

The  authorities  cited  in  Bac.  Abr.,  tit.  Leases  and  Terms  for 
Years,  leave  no  doubt  on  this  question.  So  under  title  Eject- 
ment, it  is  said  ejectment  lies  pro  prima  tonsiira;  that  is,  if  a 
man  has  a  grant  of  the  first  grass  that  grows  on  the  land  every 
year,  he  may  recover  in  ejectment;  for  the  first  grass,  or  prima 
tonaura,  is  the  best  profit,  and  therefore,  he  iliat  hath  it  shall 
be  esteemed  the  proprietor  of  the  land  itself — for  the  after  grass 
or  feeding  is  in  the  nature  of  commonage.  So  ejectment  lies 
pro  kerbagia,  because  the  herbage  is  the  mcst  signal  profit  of  the 
soil,  and  the  grantee  hath  a  right  at  all  times  to  enter  and  take 
it.  But  ejectment  does  not  lie  de  pannagio,  '*  because  this  is  only 
the  masts  that  fall  from  trees,  which  the  swine  feed  on,  and  not 
part  of  the  soil,  as  the  herbage  is."  These  positions  are  settled 
by  many  cases  there  cited. 

It  may  be  that  the  privilege  of  picking  up  pine  knots,  to  be 
burned  into  tar,  has  the  same  relation  to  the  right  of  cultivating 
the  trees  for  turpentine  that  pannagio,  or  the  privilege  of  taking 
the  mast  that  falls,  has  to  the  right  to  take  the  herbage.  How- 
ever this  may  be,  it  is  clear  that  the  right  to  cultivate  the  trees 
for  turpentine  is  the  "  most  signal  and  best  part  of  the  land  " 
fit  for  that  purpose,  and  consequently,  he  that  hath  it  is  esteemed 
the  proprietor  of  the  land  for  the  time  necessary  to  cultivate  and 
take  it  away;  and  the  right  to  bring  ejectment  implies  that  it  is 
the  subject  of  lease. 

It  was  said  by  Mr.  Biyan  that  tha  plainiifT  and  Black  were 
tenants  in  common.  We  did  not  clearly  see  the  ground  upon 
which  he  took  this  position;  but  even  if  it  were  so,  the  plaintiff 
can  not  maintain  trover;  for  to  maintain  that  action  between 
tenants  in  common,  it  is  necessary  to  show  a  destruction  of  the 
property,  or  some  act  tantamount  to  a  destruction.  Here  there 
was  a  mere  conversion  by  the  defendant  claiming  under  Black. 

Judgment  affirmed. 

LEASU70  TuBPENTiNB  Trees,  and  the  natare  of  such  an  act,  aa  explained 
in  the  principal  case,  is  recognized  as  a  valid  contract,  distinguishable  from 
** cropping,"  in  Denton  r.  StricJdand^  3  Jones  L.  61. 
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Cultivating  Lands  oy  Shares:  See  subject  treated  of  in  the  note  to 
Putnam  v.  If'wr,  37  Am.  Dec.  317. 

Trover  by  One  Co-tsnan*t  aoainat  Another. — The  doctrine  of  Rook* 
V.  Moore  is  applied  in  Powell  v.  JfiU^  (U  N.  C.  1C9,  171.  See  reference  to 
decisions  and  notes  in  this  series  on  this  question:  Nowlen  v.  Colt,  41  Anu 
Dec  756;  Agnew  v.  Johruon,  55  Id.  565;  PermitUer  v.  KeUy,  54  Id.  177»  and 
cited  in  the  note. 


WiNSTEAD  V.  Reed. 

(BvsBBS'i  Law,  76.] 

AcnoN  FOB  Brxaou  op  Special  Contract  mast,  in  general,  be  on  the 
special  contract  while  it  is  open  and  unperformed;  and  no  action  of  as- 
sumpsU  for  anything  done  under  it  can  be  brought. 

Plaintiff  can  not  Recover  on  Quantum  Meruit  where  Contract  was 
Entire  and  executory,  and  after  performing  a  part  he  willfully,  and 
without  just  excuse,  and  against  the  will  of  the  defendant,  refused  to 
go  on  with  it. 

Coktract  being  EIntire,  Performance  bt  Plaintiff  is  Condition 
Precedent  to  his  recovery;  and  it  must  be  averred  in  his  declaration 
and  proved,  unless  the  opposite  party  has  discharged  him  from  executing 
it,  either  by  refusing  to  let  him  go  on  with  it,  or  by  disabling  himself 
from  performing  his  part;  and  if  the  plaintiff  fails  to  aver  perfomumcey 
or  a  readiness  to  do  so,  he  can  recover  neither  on  the  special  contract 
nor  on  a  quasUum  meruU, 

AssuMPRiT  for  work  and  labor  done.  Plea,  the  general  issue. 
The  plaintiff  had  agreed  to  btiild  certain  specified  ad^tions  to 
the  defendant's  dwelling  foj  two  hundred  dollars,  and  without 
any  fault  of  the  defendant,  voluntarily  and  willfully  abandoned 
the  work  when  it  was  half  completed,  and  refused  to  finish  it 
according  to  the  contract,  although  often  requested  to  do  so. 
The  plaintiff's  counsel  prayed  the  court  to  charge  the  jury  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the  work  actu- 
ally performed,  notwithstanding  the  i:pecial  contract;  but  the 
court  instructed  that  the  plaintiff  was  not  entitled  to  recover. 
Verdict  for  the  defendant.     Plaintiff  applealed. 

No  counsel  for  plaintiff. 

Lanier  and  Norwood^  contra. 

3j  Court,  Nasu,  C.J.  In  respect  to  actions  on  contracts,  the 
rule  is,  that  were  a  special  contract  is  made,  the  action  for  its 
breach  must  in  general  be  on  the  special  contract,  while  it  is 
open  and  unperformed;  and  no  action  of  indebUatus  assumpsit 
for  anything  done  under  it  can  be  brought.  The  plaintiff  in 
this  case  undertook  to  do  certain  work  for  the  defendant  for  a 
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specified  smm  of  mouey,  and  after  tbe  work  was  half  accomplished, 
abandoned  it  and  rcfuned  to  go  on  .vitb  or  complete  it.  The 
special  contract  waH  still  open,  for  tbe  defendant  requested  the 
plaintiff  to  finish  his  work.  The  action  is  upon  the  quantum 
meruit:  the  plaintiff  merits  nothing,  and  the  law  will  give  him 
nothing.  1  Ijc  contract  was  an  entire  one  and  executory,  and 
after  performing  a  part,  he  willfully  and  without  a  just  excuse, 
and  against  the  will  of  the  defendant,  refused  to  go  on  with  it 
The  GontiBct  being  an  entire  one,  performance  by  the  plaintiff 
was  a  condition  precedent,  which  must  be  averred  in  the  declara- 
tion, in  which  case  it  must  be  proved,  unless  the  opposite  party 
has  discharged  him  from  executing  it,  either  by  refusing  to  let 
him  go  on  with  it,  or  by  disabling  himself  from  performing  his 
part.  If  the  plaintiff  does  not  aver  performance  on  his  part,  or 
a  readiness  to  do  so,  he  can  recover  neither  on  the  special  con- 
tract nor  on  a  ytum/um  meruii.  To  this  point  Cutler  v.  Powell^  6 
T.  R.  320,  is  a  leading  and  strong  case.  There  a  sailor  hired  for  a 
voyage  from  Kingston  to  Liverpool  for  a  stipulated  price,  **  pro- 
vided he  proceeded,  continued,  and  did  his  duty"  on  board  the 
ship  until  his  arrival  at  Liverpool.  He  died  on  the  voyage. 
The  court  held  that  wages  could  not  be  recovered,  either  on  the 
contract  or  on  a  quantum  meruit;  that  the  performance  of  the 
voyage  was  a  condition  precedent,  which  must  be  performed 
before  ai^thing  conld  be  claimed  by  the  sailor.  A  stronger  case, 
and  one  more  forcibly  illustrating  the  principle,  can  not  well  be 
conceived.  See  the  able  note  to  the  second  volume  of  Smith's 
Leading  Cases,  p.  13,  where  all  the  English  and  American 
cases  are  collected  and  digested.  In  the  note,  the  American 
cases  ore  arranged,  and  the  principles  to  be  extracted  from  them 
stated.  The  fifth  division  is,  if  there  has  been  an  entire  execu- 
tory contract,  and  the  plaintiff  has  performed  a  part  of  it,  and 
tben  willfully  refuses,  without  legal  excuse,  and  against  the  de- 
fendant's consent,  to  perform  the  rest,  he  can  recover  nothing 
on  the  special  or  general  assumpaU.  See  twenty-fifth  page  of  same 
volume  of  Smith.  In  the  case  of  Jennings  v.  Camp^  13  Johns.  97 
(7  Am.  Dec.  8f^7],  the  same  doctrine  is  stated  by  Justice  Spencer 
in  declaring  the  opinion  of  tbe  court.  See  also  Carter  v.  McNee- 
ley,  1  Ired.  L.  448,  and  Fenterman  v.  Parker,  10  Id.  474.  His 
honor,  the  presiding  judge,  committed  no  error  in  refusing  the 
inptructions  prayed. 
Judgment  affirmed. 

Pabt  Pbbformancb  or  Entire  Coxtract  Entitles  to  No  Beoovket— « 
propodtion  quoted  with  approval  in  P^dlen  v.  Oreen,  75  N.  C  215;  RuBneU  v 
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SkwaHy  64  Id.  487;  iVtMstt  ▼.  Herring^  4  Jones  L.  262;  Brtwery.  Tytor^  8  Id. 
180;  and  in  WkSU  ▼.  Browm^  2  Id.  403.  The  subject  of  apportionment  of  eon* 
tnots  ie  dieooaied  in  the  note  to  CuMeri  ▼•  Kukn^  81  Am.  Deo.  618  et  seq.» 
and  McCMim  ▼.  HiO,  20  Id.  Vl\  and  Hdm  ▼.  WUitrn.  28  Id.  836,  oontaina 
leiBranoea  to  other  eoariderattona  in  thie  Mrice  of  the  qnestion  of  part  per* 
fonnaaoe  ol  eatire  oouUaela.    See  also  the  note  to  MeKbMUf  ▼•  SpHmgtr^  54 


Habbibon  V.  Pendbr. 

[BanBB^LAW.Ta.] 
JUIMiMMT   DT  AaRACHMXBnr    SVIT  OAH    VOT  BB   Ck>UJLTBBALLT  IimAORXD 

bjahowing  that  the  phuntiff  at  the  timed  the  iaraiqgol  the  attach- 
nent  waa  not  a  creditor  of  the  defendants 
IvnQMMn  DT  ArraoHinprr  n  Placid  ok  Sams  Foomro  with  Ohb 
BnnmEiD  nr  Goubt  op  Rioobd,  aooording  to  the  cooree  of  the  com- 
mon Uw.  It  can  not  be  coUaterally  impeached  bj  evidence  or  bj  plea, 
except  bj  a  plea  denying  the  existence  of  the  record,  and  la  condnaiTe 
nntil  act  aside  bj  the  same  ooort,  or  reveraed  bj  a  writ  d  eixor  or  cd 
appeal  by  a  saperior  tribonaL 

FLiiSTiFfB  and  defendant  were  both  attachment  creditors  of 
one  BhodeB,  an  absconding  debtor.  The  defendant's  attach- 
ment issoed  a  day  proTious  to  the  plaintiffs*.  Judgments  were 
obtained  bj  both  parties,  executions  were  issued,  and  the  sheriff 
brought  the  proceeds  into  court  and  asked  the  adTioe  of  the 
court  as  to  the  disposition  of  the  proceeds.  The  plaintiffs  served 
a  rule  on  defendant  to  show  cause  why  the  money  should  not 
be  applied  to  their  execution,  and  in  support  of  the  rule  offered 
evidence  to  show  that  the  defendant  was  not  a  creditor  of 
Rhodes  at  the  time  this  attachment  issued.  The  court  rejected 
the  eridenoe  and  discharged  the  rule;  the  plaintiffs  appealed. 

E,  W.  Janes^  for  the  plaintiffs. 

Heaiht  oontra. 

By  Court,  Batteji,  J.  The  effect  of  the  testimony  offered  by 
the  plaintiffs  in  the  rule  was  to  impeach  the  validity  of  the 
judgment  obtained  by  the  defendant  Pender  in  his  attachment 
against  Bhodes,  by  showing  that  when  he  issued  it  he  was  not  a 
creditor  of  Bhodes.  This  could  not  be  done  collaterally,  as 
has  been  often  decided;  and  his  honor  was,  therefore,  fully 
justified  in  rejecting  the  testimony.  In  the  case  of  Skinner  v. 
Moore,  2  Dev.  &  B.  L.  138  [80  Am.  Deo.  156],  one  of  the  points 
adjudged  vnui,  that  by  our  attachment  law  a  judgment  obtained 
upon  a  proceeding  in  an  original  attachment  is  placed  upon 
the  same  footing  with  a  judgment  rendered  in  a  court  of  record^ 
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according  to  the  course  of  the  common  law.  It  can  not  be  col- 
laterally impeached  by  evidence  or  by  plea,  except  by  a  plea 
denying  the  existence  of  the  record;  and  is  conclusive  until  it 
be  set  aside  by  the  saitie  court,  or  reversed  upon  a  writ  of  error 
or  on  appeal  by  a  superior  tribunal.  That  case  is  decisive  of 
this;  and  in  it  the  reasons  upon  which  the  principle  is  estab- 
lished are  so  fully  and  ably  explained  by  the  late  Chief  Justice 
Buffin  as  to  render  superfluous  any  further  comment.  The 
judgment  is  affirmed. 
Judgment  affirmed. 

Collateral  Attacks  upon  Judomskts:  See  Cochran  v.  Van  Surlaif,  32 
Am.  Deo.  688,  note;  Tarbox  v.  Hays,  31  Id.  481,  in  note;  Starimck  ▼.  linr- 
ray,  21  Id.  180;  Ih^fmr  ▼.  Cam^ranc^  13  Id.  385,  note. 

CoNOLVsnrxNBB  or  Jitdoments:  See  note  to  Doiy  ▼.  Brown^  63  Am.  Dea 
366. 


Smith  v.  Sharps. 

[Bq«bbs*i  Law,  91.] 

Wabtb  18  Dkfinkd  to  bb  Spoil  or  destruction  in  houses,  gardens,  trees, 
or  other  corporeal  hereditaments,  to  the  disherison  of  him  that  has  the 
remainder  or  reversion  in  fee  simple;  whatever  is  done  which  tends  to 
the  destruction  of  the  inheritance  or  the  impairing  of  its  value  is  waste. 

Tbnant  in  Common  oan  Maintain  Action  on  Casb  against  Co-ten- 
ant whenever  a  permanent  injury  is  done  to  the  freehold  by  his  co- 
tenant,  in  which  his  damages  shall  be  measured  by  the  injuries  actually 
sustained. 

One  Tenant  in  Common  oan  not  Maintain  Action  op  Waste  against 
the  other,  where  the  act  complained  of  instead  of  injuring  the  oommoB 
estate  has  improved  it. 

Tenant  in  Common  can  not  be  Made  to  Account  for  the  value  of  mari 
dug  and  carried  away  by  him,  in  an  action  of  waste  by  his  co-tenant  for 
digging  and  carrying  it  away. 

Action  on  the  case.    The  opinion  states  the  case. 

Bragg,  for  the  plaintiff. 

Smiiht  contra. 

By  Court,  Nash,  0.  J.  *  The  plaintiff  and  defendant  owned  in 
common  a  fishery  on  Chowan  river.  It  consisted  of  a  narrow 
strip  of  land,  extending  from  the  brow  or  brink  of  the  hill  or 
bank,  which  was  high,  down  to  the  edge  of  the  water.  This 
land  was  used  as  a  fishery,  and  was  of  no  value  for  agricultural 
purposes.     The  bank  of  the  river  was  underlaid  with  a  bed  of 
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valuable  marl,  a  large  portion  of  which  the  defendant  dug  and 
carried  away,  against  the  wishes  and  remonstrances  of  the 
plaintiff.  The  plaintiff  has  brought  this  action  to  recover  dam- 
ages for  the  alleged  waste.  His  honor  below  decided  that  the 
action  could  not  be  sustained,  and  we  concur  with  him. 

It  is  stated  in  the  case,  that  as  a  fishing  ground,  the  land  was 
improved  bv  the  digging  down  of  the  hill  to  get  at  the  marl- — 
the  facility  of  getting  to  the  river  being  thereby  increased. 
There  is  no  question  but  that  one  tenant  in  common  can  main- 
tain an  action  on  the  case  in  the  natiire  of  waste  against  a  co- 
tenant,  when  he  destroys  the  thing  held  in  common.  This  is 
familiar  learning.  Was  the  act  complained  of  waste  ?  We  think 
not.  Waste  is  defined  to  be  a  spoil  or  destruction  in  houses, 
gardens,  trees,  or  other  corporeal  hereditaments,  to  the  disheri- 
son of  him  that  hath  the  remainder  or  reversion  in  fee  simple:  2 
Bla.  Com.  281;  and  it  is  said  that  whatever  is  done  which  tends 
to  the  destruction  of  the  inheritance,  or  the  impairing  of  its 
value,  is  waste.  By  the  common  law  only  single  damages  were 
recoverable  for  waste;  but  by  the  statute  of  Gloucester,  6  Edw. 
I.,  it  13  provided  that  the  tenant  committing  the  waste  "  shall 
lose  and  forfeit  the  place  wherein  the  waste  is  committed,  and 
also  treble  damages  to  him  that  hath  the  inheritance;"  and 
if  done  sparsinif  or  all  over  a  wood,  the  whole  wood  shall  be 
recovered. 

The  English  statutes  upon  this  subject  have  been  adopted  by 
our  legislature.  Bevised  statutes,  chapter  119,  section  4,  re* 
enacts  the  statute  15  Edw.  I.,  giving  the  action  to  a  tenant  in 
common.  The  action  intended  in  this  latter  section  is  an  action 
to  recover  damages  for  a  permanent  injury  to  the  property  held 
in  common.  It  could  not  have  been  the  intention  of  the  legis- 
lature to  apply  the  penalties  of  the  statute  of  Gloucester  to  inju- 
ries to  the  freehold,  committed  by  a  tenant  in  common;  for  the 
third  section,  which  enforces  those  penalties,  and  precedes  the 
fourth  immediately,  is  restricted  to  the  tenants  specified  in  the 
two  first  sections,  to  wit,  tenant  for  life  or  years  and  guardians. 
If  this  were  not  so,  then  the  whole  relation  of  the  parties  as 
tenants  in  common  of  the  tract  would  be  changed — ^a  partition 
effected  between  them  by  a  way,  as  we  think,  not  contemplated 
by  the  legislature — ^and  nothing  left  to  the  defendant  but  the 
right  to  fish  there,  stripped  of  the  privilege  of  landing  the 
eeine  on  the  beach,  and  there  curing  his  fish,  without  the  con- 
sent of  the  plaintiff;  a  barren  right,  and  of  no  value.  It  was 
the  intention  of  the  legislature  to  give  the  action  on  the  case  to 
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one  tenant  in  common,  whenever  a  permanent  injury  is  done  to 
the  freehold  by  his  oo-tenant,  in  whieh  his  damages  shall  be 
measnred  by  the  injuries  actually  sustained;  and  it  is  called  an 
action  of  waste,  simply  to  point  out  of  what  nature  and  kind  the 
injury  complained  of  must  be  to  authorize  the  action.  It  is  given 
as  an  additional  remedy  to  an  action  of  acoount^  which  is  an 
unwieldy  one,  and  has  grown  nearly  out  of  use* 

Apply  these  principles  to  the  case  before  us:  the  plaintiff 
and  defendant  are  tenants  in  common  of  a  piscary  or  fishery; 
the  strip  of  ground  running  along  the  river  is  necessary  to  the 
enjoyment  of  the  right  of  fishing  there— necessaiy  to  enable 
them  to  land  their  fish  and  cure  them.  Has  the  defendant  done 
anything  to  injure  the  fishery?  On  the  contrary,  the  act  com- 
plained of  has  improved  it  It  has  rendered  the  approach  of 
the  fishery  more  convenient;  and  enables  the  proprietors  more 
readily  to  take  off  the  proceeds  of  their  labor.  But  it  is  said 
that  though  this  be  the  fact,  yet  the  value  of  the  land  was  dimin- 
ished, if  not  destroyed,  by  the  removal  of  the  marl.  With  re- 
spect to  tenancy  in  common  of  a  chattel,  the  rule  is,  if  it  is  de> 
stroyed,  misused,  or  spoiled  by  the  co-tenant,  an  action  lies  for 
the  other:  1  Ch.  PI.  91.  But  one  tenant  in  common  may  con- 
vert the  chattel  to  its  general  and  profitable  use,  although  it 
change  the  form  of  the  substance,  without  subjecting  him  to  an 
action  by  the  other:  Fennings  v.  Lord  OrenviUe^  1  Taunt.  241. 
Now  apply  this  principle  to  these  tenants  in  common  of  the 
realty.  There  is  no  remainderman  or  reversioner  to  be  injured, 
or  to  bring  any  action — ^the  whole  property  in  fee  simple  being 
in  the  plaintiff  and  defendant;  the  marl  lying  in  the  earth  is 
valuable  to  no  one:  can  it  be  that  the  plaintiff,  through  ob- 
stinacy, or  any  other  cause,  can  deprive  the  defendant  of  all 
benefit  to  be  claimed  from  it?  Or,  thai  by  converting  the  prop- 
erty to  its  general  and  profitable  use,  he  commits  a  wrong  to 
his  co-tenant,  and  subjects  himself  to  an  action  of  waste  ?  Sup- 
pose A.  and  B.  are  tenants  in  common  of  a  tract  of  land  which 
is  in  woods — can  neither  of  them,  without  the  consent  of  the 
other,  clear  a  portion  of  the  land,  and  put  it  in  cultivation,  with- 
out becoming  a  tort-feasor?  In  the  case  we  are  considering,  we 
hold  that  the  plaintiff  can  not  maintain  the  action,  because  as  a 
fishery  the  laud  is  neither  injured  in  value  nor  destroyed,  but 
improved.  For  the  value  of  the  marl  removed  by  the  defendant 
he  is  no  doubt  bound  to  account  to  the  plaintiff,  but  not  in  this 
action. 

Judgment  affirmed. 
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Waste,  Acnox  on  Case  in  Natitkb  op,  will  not  Lis  betwxbv  Tbit* 
Aim  nr  CoimoN:  7  Jones.  L.  210,  citiDg  the  principal  ctaa.  And  m  to  «o* 
tonanVt  liability  for  waste,  tee  Hancock  ▼.  Jki^,  36  Am.  Dee.  89S. 


John  Sattebwhtcb  v.  Hioks. 

[BniBBB't  Law,  lOS.] 

Dbglaration  ov  Vkndob  or  Pessonal  Pbofebtt  Made  whilb  Holddio 
It  is  oridenee  against  those  claiming  nnder  him. 

To  Show  that  Sale  was  without  Consideration  and  Fraudvlbnt  as 
to  ereditors,  evidence  of  the  declarations  of  the  Tendor  while  in  poesee 
sion  of  the  property  that  he  was  not  mnch  indebted  is  admissible,  when 
the  consideration  of  the  sale  was  m  debt  alleged  to  be  owing  from  the 
vendor  to  the  vendee. 

Pabty  Alleging  Fraud  uust  Prove  It,  as  General  Rule;  but  this 
mle  does  not  extend  to  a  case  where  the  vendor  was  indebted  beyond  his 
power  to  pay,  and  a  writ  hod  issued  against  him  to  rcoovor  a  debt  due 
from  him,  and  he  then  sells  to  his  brother-in-law  the  personalty  claimed 
to  be  fraudulently  conveyed,  and  to  sustain  the  sale,  alleges  he  was 
smartly  indebted  to  the  vendee,  and  produces  unattested  bonds  bearing 
diifereut  dates,  executed  by  him  to  the  vendee. 

If  thebb  is  No  Evidence  Offered  upon  Point  Arising  on  Trial  of  a 
cause  which  it  is  important  to  either  party  to  sustain,  it  is  not  only  no 
error  in  the  judge  to  Inform  the  jury  that  there  is  no  evidence  upon  the 
point,  but  it  is  his  duty  to  do  so. 

Dbtinub  for  two  Blaves,  conveyed  by  Joseph  Satterwhite  to 
the  plaintiff,  his  brother-in-law,  for  an  alleged  valuable  consid- 
eration. Thomas  Satterwhite,  another  brother-in-law,  attested 
the  deed,  and  testified  that  the  plaintiff  sent  for  him,  that  he 
went  to  plaintiff's  house  and  found  Joseph  there,  and  that  the 
latter  said  he  was  smartly  indebted  to  John,  and  was  about  to 
sell  him  the  negroes  in  dispute;  that  after  the  execution  of  the 
deed  the  plaintiff  proposed  to  have  a  settlement  with  Joseph, 
and  went  to  his  desk  and  took  out  some  papers  and  asked  Jo- 
seph if  he  had  the  paper  he  had  given  him  some  time  back,  and 
on  the  latter's  answering  that  it  was  at  home,  John  proposed  to 
go  to  Joseph's  house  and  make  a  settlement,  and  asked  witness 
to  go,  but  he  did  not.  The  plaintiff  then  produced  in  evidence 
four  bonds  executed  by  Joseph  to  him  at  different  times,  the 
consideration  of  which  amounted  to  more  than  the  value  of  the 
slaves.  Joseph  Satterwhite  was  indebted  largely  beyond  his 
means  at  the  time  of  the  conveyance,  and  a  writ  had  issued 
against  him  on  one  of  his  debts,  on  which  judgment  was  ob» 
tained,  execution  issued,  under  which  the  slaves  in  question 
wore  levied  on  and  sold  to  the  defendant.    The  defendant 
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alleges  thai  ilie  convejanoe  was  made  in  fiand  of  creditors, 
that  Joseph's  indebtedness  to  the  plaintiff  was  very  small,  if 
anything,  and  that  the  bonds  were  without  consideration.  The 
defendant,  againnt  the  plaintiff's  objection,  introduced  evidence 
showing  that  Joseph  had  said  before  the  conveyance  was  made 
that  he  waj  not  embarrassed,  and  did  not  owe  but  a  small  sum. 
The  plaintiff's  counsel  prayed  the  court  to  charge  that  proof  of 
the  execution  of  the  bill  of  sale,  and  that  the  parties  said  it  was 
in  consideratiop  of  Joseph's  indebtedness  to  the  plaintiff  and 
proof  of  the  execution  of  the  bonds  made  out  a  prima  fads 
case  for  the  plaintiff,  and  cast  the  burden  of  proof  on  the  de- 
fendant. This  inbtruction  was  refused,  and  the  court  charged 
that  as  the  parties  to  the  conveyance  were  brothers-in-law,  and 
that  as  bonds  were  without  subscribing  witnesses,  and  their 
existence  unknown  to  any  one  but  the  parties  until  they  were 
produced  at  the  first  trial  of  this  cause,  that  something  more 
than  production  and  proof  of  the  bonds  was  necessary  to  make 
out  a  prima  facie  valuable  consideration  as  against  a  purchaser 
at  an  execution  sale  of  the  slaves.  The  court  further  charged 
that  if  the  jury  believed  the  transaction  was  bona  fide  they 
should  find  for  the  plaintiff,  otherwise  for  the  defendant.  Ver- 
dict for  defendant.  A  rule  for  a  new  trial  being  discharged, 
the  plaintiff  appealed. 

Miller y  for  the  plaintiff. 

Lanier y  J.  H,  Bryan^  and  OtUiam,  contra. 

By  Court,  Nash,  C.  J.  The  first  objection  raised  in  the 
plaintiff's  bill  of  exceptions  is  to  the  reception  of  the  ante- 
declarations  of  Joseph  Satterwhite.  His  honor  committed  no 
error  in  this  particular.  It  is  a  general  principle  in  the  law  of 
evidence,  that  any  fact  to  be  proved  against  a  party  ought  to  be 
proved  in  his  presence,  by  the  testimony  of  witnesses,  duly 
sworn  or  qualified  to  tell  the  truth.  Hearsay,  therefore,  is  not 
admitted  in  our  courts  of  justice,  because  it  is  but  a  statement 
which  a  witness  gives  of  what  he  professes  to  have  heard  a 
third  person  say.  This  rule  is  as  old  as  the  common  law.  To 
it,  however,  there  are  exceptions  coeval  with  it:  such,  for  in- 
stance, of  dying  declarations,  pedigree,  and  others,  stated  by 
writers  on  the  law  of  evidence.  Among  the  more  modem  ex- 
ceptions, is  that  class  of  hearsay  admissible  upon  the  sole  ground 
that  it  proceeds  from  the  persons  owning  the  property  at  the 
time,  and  would  be  evidence  against  him  if  he  were  a  party  to 
the  suit.    His  estate  or  interest  in  the  property,  coming  to  an- 
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other  bj  any  kind  of  transf er,  the  successor  is  said  to  claim 
onder  the  former  owner,  and  whateTer  he  may  have  said  con- 
cerning his  own  rights  while  owner  is  CTidence  against  his  suc- 
cessor: 1  Phill.  Et.,  pt.  1,  p.  644,  note.  This  rule  applies 
equally  to  real  and  personal  property,  whether  in  possession  or 
in  action.  Thus,  the  admissions  or  declarations  of  a  vendor  or 
holder  of  personal  property,  made  while  so  holding  it,  is  evi- 
dence of  all  claiming  under  him,  either  mediately  or  immedi- 
ately. In  detinue  for  slaves,  the  declarations  of  the  defendant's 
vendor,  made  before  the  sale,  were  held  admissible:  WaWiol  v. 
Johnson,  2  Call,  275.  In  Johnson  v.  Patterson,  2  Hawks,  183 
[11  Am.  Dec.  756],  the  declarations  of  a  vendor  before  the  sale 
were  admitted.  In  Ouy  v.  Hall,  3  Murph.  150,  the  principle  is 
very  elaborately  discussed.  **  In  this  case,"  the  judge  remarks, 
' '  they  are  offered  (that  is,  the  declarations)  as  coming  from  a  privy 
in  estate,  and  therefore  in  law,  as  coming  from  the  pariy  him- 
self." This  rule  extends  to  choses  in  action.  The  admissions 
or  declarations  of  the  assignor  of  a  chose  in  action,  made  while 
he  is  the  holder,  are  evidence  against  the  assignee,  and  all  per- 
sons claiming  under  him.  In  Haddan  v.  MiUs,  4  Car.  &  Pul. 
486,  it  appeared  that  one  Bigby  had  indorsed  the  bill  to  Mills  when 
overdue,  and  it  was  proposed  to  give  in  evidence  Bigby's  declar- 
ations while  the  owner,  to  show  the  want  of  consideration.  On  the 
part  of  the  defendant  it  was  objected  to.  Chief  Justice  Tindal 
admitted  it,  observing:  "  You  derive  title  under  this  party,  and 
what  he  said  is  evidence  against  you."  To  the  same  effect  is 
the  opinion  of  the  court  in  May  v.  Gentry,  4  Dev.  &  B.  L.  117. 
They  declare  that  if  the  declarations  could  be  received  against 
the  persons  making  them,  they  are  competent  against  the  per- 
son who  claimed  under  Uim  by  a  contemporaneous  or  subsequent 
conveyance.  Here  the  evidence,  slight  to  be  sure,  but  still  evi- 
dence, was  offered  to  show  that  Joseph  Satterwhite  was  not  in- 
debted to  the  plaintiff;  or,  if  so,  in  but  a  small  amount;  and  the 
bonds  given  in  evidence  were  without  consideration,  and  fraud- 
ulent against  the  creditors.  The  declarations  were  properly  re- 
ceived. 

The  second  exception  is  the  refusal  of  the  judge  to  charge,  as 
required  by  the  plaintiff.  It  is  true  that  in  ordinary  cases  he 
who  alleges  fraud  must  prove  it.  The  burden  does  lie  upon  him, 
but  it  does  not  extend  to  such  a  case  as  this — where,  by  the 
statement  as  made  by  the  plaintiff,  fraud  attaches  to  the  trans- 
action. Both  Joseph  and  John  Satterwhite  and  the  subscribing 
witness  were  brothers-in-law;  Joseph  was  indebted  beyond  his 
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power  to  pay;  a  writ  had  issued  against  him  to  reeorer  a  debt 
doe  from  him.  Under  these  circumstanoes,  he  sells,  or  pretends 
to  sell,  to  the  plaintiff  the  slayes  in  dispute,  and  in  order  to 
sostain  the  sale,  alleges  he  was  smartly  indebted  to  him,  and 
produces  four  sereral  bonds  bearing  different  dates,  one  in  1843, 
one  in  1845,  one  in  1847,  and  one  in  1848,  amounting  in  the 
whole  to  upwards  of  one  thousand  four  hundred  dollars.  The 
bonds  are  not  attested  by  any  witness.  In  the  case  of  EdwbiM 
T.  Alston,  4  Ired.  Eq.  187,  the  chief  justice,  in  delivering  the 
opinion  of  the  court,  obseryes:  **  It  is  but  an  act  of  common 
precaution,  which  any  man  owes  to  his  own  character,  when 
a  bond  is  executed  between  brothers  for  so  latge  a  sum,  under 
such  circumstances,  and  upon  a  settlement,  as  alleged  for  pie- 
Tious  dealings  running  through  several  years,  that  the  parties 
should  come  to  their  settlement  in  the  presence  of  disinterested 
third  persons,  etc.,  so  as  to  afford  to  other  creditors  the  oppor* 
tunity  of  investigating,"  etc.  In  another  part  of  the  same  case 
the  court  say  that  in  such  a  transaction  between  near  relations, 
'*  it  is  to  be  expected  that  they  should  offer  something  more 
than  the  naked  bond  of  the  one  to  the  other,  as  evidence  of 
the  alleged  indebtedness."  See  also  Black  v.  Wrighi,  9  Ired.  L. 
449;  8  Stark.  Ev.  487.  His  honor,  therefore,  committed  no  error 
in  refusing  to  charge  as  required.  It  was  the  plaintiff's  duty  to 
remove  the  cloud  under  which  his  case  rested. 

The  remaining  exception  is  that,  in  his  charge,  his  honor  in- 
timated to  the  jury  an  opinion  upon  a  matter  of  fact.  We  are 
informed  that  this  objection  is  founded  on  that  part  of  the 
charge  in  which  the  judge  uses  this  language:  "And  the  bonds 
without  a  subscribing  witness,  and  their  existence  unknown  to 
any  one  (but  the  parties)  until  they  were  produced  on  the  first 
trial  of  this  cause."  It  is  objected,  that  the  judge  violated  the 
act  of  assembly  in  stating  that  the  existence  of  the  bonds  was 
unknown  until  produced  on  the  trial.  It  is  manifest  that  his 
honor  spoke  of  the  case  as  it  appeared  before  him.  Now  there 
was  no  evidence  that  the  bonds  were  ever  seen  until  produced 
in  evidence  on  the  trial  of  the  cause.  The  expressions  used, 
then,  were  tantamount  to  telling  the  jury  that  there  was  no  evi- 
dence of  the  fact  of  their  ever  having  been  seen  until  the  trial. 
Whenever  a  point  arises  on  the  trial  of  a  cause,  which  it  is  im- 
portant to  either  party  to  sustain,  and  there  is  no  evidence 
offered  upon  it,  it  is  not  only  no  error  in  the  judge  so  to  inform 
the  jury,  but  it  is  his  duty.  Situated  as  the  case  was,  it  was 
veiy  important  to  the  plaintiff  to  prove  that  there  was  a  settle- 
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ment,  and  tliat  these  bonds  had  an  existence  before  it  took  place 
No  settlement  was  proved — the  fact  that  after  the  deed  was 
executed  the  plaintiff  went  to  his  desk  and  took  out  some  paper 
or  papers  was  no  eyidence  that  the  bonds  were  the  papers.  If 
they  were,  why  were  they  not  exhibited?  The  fraud  attempted 
is  too  palpable,  and  not  reconcilable  with  any  pretense  of  fair* 
ness. 

We  concur  with  his  honor  on  all  the  points  ruled  by  him* 

Judjpnent  affirmed. 

FBAunVLEHT  ComTETAKCiSy  the  bona  fdn  It  a  qnattioii  for  the  Jiny:  M^^ 
CM)ek  T.Doak,  68  N.  0.  267,  273;  Beiger  ▼.  Davis,  67  Id.  185^  lelying  <m 
SaUerwkUe  ▼.  Hicka,  Ab  to  what  persons  are  bona  fidt  purchasers,  see  note 
to  Hi^fman  v.  N<Mt,  39  Am.  Deo.  716;  PadgeU  v.  Lawrence,  40  Id.  240. 

FBAnBUUEMT  Sali,  whxn  MAT  BE  AYomxD,  AND  BT  Wbom:  See  note  te 
TkmnUm  ▼.  Bianehard^  33  Am.  Deo.  702. 

VxinMB's  Dbcla&ations  whilb  in  PosansiON  admissible  against  irendees 
MoCkmUiB  V.  RqfnoidH,  67  K.  C.  268,  quoting  from  the  principal  case.  And 
•ee  the  references  in  the  note  to  PadgeU  v.  Lawrence,  40  Am.  Deo.  240. 

Qvb  Standim o  in  CoNfiDBNTiAL  RxLATiON  to  his  vendoT  has  the  bordsn 
of  proving  fairness  of  the  conTeyanoe:  Bamawdl  ▼•  Tkroadgitt,  8  Jonea  E%» 
iM^  citing  the  principal  case. 


Saukdebs  V.  Haughton. 

[8  iBSDSLL't  BQUXTT,  217.] 

Tenant  for  Litb  or  Pebsonaltt  is  Entitled  to  Incbbmsnt  made  dnr^ 
ing  the  coarse  of  the  tenancy,  as  a  compensation  for  the  trouble  and  ex- 
pense of  taking  care  of  the  original  stock. 

SzBOUTOB  18  Appointed  to  Takk  Ca&e  op  Interxst  op  All  Conokrnbd, 
and  is  as  much  boand  to  see  that  the  remainderman  is  not  deprived  of 
his  interest  as  that  the  tenant  for  life  shall  enjoy  his. 

iF  Estatb  pob  Ljpb  witu  Esmaindeb  Ovsb  is  Given  in  Pbopebtt 
Consumed  ix  Use,  it  is  the  duty  of  the  executor  to  sell  the  property, 
and  to  pay  over  the  interest  to  the  tenant  for  life;  hut  if  the  executor 
consents  to  the  legacy,  and  the  property  remains  in  the  hands  of  the  life 
tenant,  and  an  increase  takes  place  while  in  the  possession  of  the  tenant 
for  life,  it  belongs  to  him,  and  the  remainderman  is  only  entitled  to 
what  remains  of  the  original  stock. 

Bill  for  a  division  of  slaTes,  and  for  an  accounting.    Tba 
opinion  states  the  case. 

William  J.  Baker,  for  the  plaintiff. 

Heath,  contra, 

Bj  Court,  Nash,  J.    Job  Pettijohn  died  in  1824,  and  bj  hii 
devised  as  follows:  **  I  lend  to  my  wife,  Elizabeth  Petti* 
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John,  the  use  of  all  my  negroes  and  personal  estate  of  every 
kind,  daring  her  natural  life."  He  then  provides,  that  if  his 
wife  remains  a  widow,  the  whole  of  his  estate  to  remain  in  joint 
stock,  to  her  use,  during  her  natural  life,  and  at  her  death  to 
be  divided  equally  among  her  six  daughters;  to  wit,  Frances, 
Sarah,  Elizabeth,  Rachel,  Mary  Ann,  and  Bosanua.  To  this 
will,  the  widow  and  his  three  daughters,  Frances,  Sarah,  and 
Elizabeth,  were  appointed  executrixes,  and  qualified  as  such. 
The  widow  took  into  her  possession  all  the  property  bequeathed 
to  her,  and  died  in  the  year.  Bosanna,  one  of  the  legatees  in 
remainder,  intermarried  with  the  plaintiff  Benjamin  Saunders, 
and  died  in  the  life-time  of  the  widow,  and  her  husband  was 
duly  appointed  her  administrator.  The  bill  is  filed  for  a  divis- 
ion of  the  slaves  of  the  estate,  and  an  account  of  their  hires 
since  the  death  of  the  widow,  Elizabeth  Petti jobn;  and  also  for 
an  account  of  the  perishable  property  which  came  to  the  hands 
of  the  executrixes,  under  the  will.  An  order  of  reference  to 
the  clerk  and  master  was  made  to  state  the  account.  His  report 
was  returned,  and  excepted  to  by  the  defendants. 

The  first  exception  is,  that  the  master  has  charged  against  the 
defendants  three  hundred  and  fifty  dollars,  the  present  value  of 
fifty  head  of  cattle  and  fifty  hogs,  which,  from  the  evidence, 
were  the  offspring  of  the  original  stock,  which  went  into  the 
possession  of  the  widow,  as  tenant  for  life,  twenty-four  years 
ago. 

The  second  and  third  exceptions  are  but  corollaries  from  the 
first. 

It  is  true,  as  a  general  proposition,  that  a  tenant  for  life  of 
personal  property  is  entitled  to  the  increment  made  during  the 
course  of  the  tenantry,  as  a  compensation  for  the  trouble  and 
expense  of  taking  care  of  the  original  stock.  And  the  executor, 
BO  for  as  the  legatees  are  concerned,  has  discharged  his  duty 
when  he  assents  to  the  legacy.  The  rule  does  not,  in  this  state, 
extend  to  slaves;  and  when  the  property  is  of  such  a  nature  as 
to  be  consumed  in  the  use,  quo  ipso  usa  consumitur,  a  different 
rule  of  duty  devolves  upon  the  executor.  In  such  a  case  the 
tenant  for  life  being  entitled  only  to  the  use,  if  it  be  entirely 
consumed,  the  remainderman  loses  altogether  the  benefit  of 
the  bequest.  The  executor  is  appointed  to  take  care  of  the  in- 
terest of  all  concerned,  and  is  as  much  bound  to  see  that  the 
remainderman  is  not  deprived  of  his  interest  as  that  the  tenant 
for  life  shall  enjoy  his.  It  is  now  well  settled  that  when  a  res- 
idue is  given  for  life  of  such  property,  with  remainder  over,  it  is 
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the  duty  of  the  executor  to  sell  it  and  pay  oyer  the  intereet  to 
the  tenant  for  life:  Smiih  y.  Barham,  2  Dey.  Eq.  426  [26  Am. 
Dec.  721];  Jones  y.  Simmons^  7  Ired.  Eq.  178.  K,  howeyer,  the 
executor  assents  to  the  legacy,  and  the  property  remains  in  the 
hands  of  the  tenant  for  life,  and  it  be  of  such  a  nature  as  to  be 
consumed  in  the  using,  such  as  cattle,  horses,  or  hogs,  and  an 
increase  from  them  takes  place  while  in  the  possession  of  the 
tenant  for  life,  it  belongs  to  him,  and  the  remainderman  is  only 
entitled  to  wliat  remains  of  the  original  stock.  From  the  case 
before  us,  the  cattle  and  hogs,  yalued  by  the  master  in  his  re- 
port, were  the  property  of  the  widow.  The  master,  then,  has 
token  into  his  account  property  which  neyer  was  of  the  estate 
of  the  testator.  It  was  the  original  stock  he  was  directed  to 
take  an  account  of. 

This  exception  is  allowed,  and  the  report  set  aside  as  to  the 
two  items  excepted  to.    In  all  things  else  it  is  confirmod. 

Decree  accordingly. 

RiODTS  OP  Lips  Tenant  nr  Pxbsonaltt:  See  the  note  to  BratwfU  t. 
Mcrehecui,  post,  p.  586. 


Gabner  V.  Gabneb. 

pUSSKB'l  EQUITT,  1.] 

Httsband  mat  Makb  Qifts  or  Presents  to  his  Wife,  which  will  be 
•upported  in  equity  against  himself  and  his  representatives. 

Impsbfect  Deed  of  Slaves  by  Husband  to  Wive  will  be  enforced,  after 
his  death,  against  his  children  and  his  executor,  where  he  had  already 
made  advancements  to  hischiMren,  when  from  the  time  of  the  deed  until 
the  grantor's  death,  ai.i  for  a  long  time  subsequently,  the  wife  had  been 
in  undisturbed  possession  of  the  slaves,  and  the  executor  of  the  grantor 
will  be  regarded  as  the  trustee  for  the  wife. 

Mabt  Gabneb,  the  plaintiff,  was  the  wife  of  the  intestate,  John 
Gamer.  After  the  marriage  he  made  advancements  to  his  chil- 
dren by  a  former  marriage,  and  at  the  request  of  the  plaintiff  to 
make  provision  for  herself  and  for  their  children,  he  executed 
an  instrument  by  which  he  gave  to  one  Moody,  in  trust,  certain 
property  for  the  plaintiff  and  the  children  of  the  marriage,  and 
provided  for  the  plaintiff  in  these  words:  "I  give  unto  my  wife, 
Mary  Gamer,  all  the  right,  title,  and  interest  of  the  negroes 
belonging  to  her  before  I  married  her,  to  wit,"  etc.  The  object 
of  the  deed  was  to  give  her  the  separate  and  exclusive  right  to 
the  slaves,  and  from  the  date  of  the  deed  to  the  death  of  the 
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hnsband,  and  for  a  number  of  years  afterwariln,  the  kUivch  were 
regarded  as  hers  absolutely,  and  she  was  in  the  undisturbed 
possession  of  them.  The  husband  having  died  intestate,  the 
defendant  took  out  letters  of  administration  upon  bis  estate  at 
the  end  of  that  time  and  claimed  the  slaves.  The  bill  prayed 
that  he  be  restrained,  and  also  be  deereed  to  execute  a  oonvey- 
ance  of  the  slaves  to  the  plaintlflf. 

Bragg,  for  the  plaintiff. 

Barnes,  contra. 

By  Court,  Battlb,  J.  It  has  been  long  settled  that  a  has- 
band  may,  after  marriage,  make  gifts  or  presents  to  his  wife 
which  will  be  supported  in  equity,  against  himself  and  his  rep- 
resentatives: Lucas  V.  Lucas,  1  Atk.  270;  Atherly  on  Mar.  SeL 
831.  Mr.  Adams,  in  his  excellent  treatise  on  the  doctrine  of 
equity,  classes  meritorious  or  imperfect  consideration  under 
the  head  of  ''jurisdiction  of  the  courts  of  equity  in  cases  in 
which  the  courts  of  ordinary  jurisdiction  can  not  enforce  a 
right."  In  discussing  the  subject,  he  says,  at  page  97:  *'  The 
do.«MDe  of  meritorious  consideration  originates  in  the  distino- 
tIo£\  between  the  three  classes  of  consideration  on  which  prom- 
ises v\ay  be  based,  viz.,  valuable  consideration,  the  performance 
of  a  moral  duty,  and  mere  voluntary  bounty.  The  first  of  these 
classes  alone  entitles  the  promisee  to  enforce  his  claim  against 
an  unwilling  promisor;  the  third  is,  for  all  legal  purposes,  a 
mere  nullity  until  actual  performance  of  the  promise;  the 
second  or  intermediate  class  is  termed  meritorious,  and  is  con- 
fined to  the  three  duties  of  charity,  of  payment  of  creditors,  and 
of  maintaining  a  wife  and  children. 

"  Considerations  of  this  imperfect  class  are  not  distinguished 
at  law  from  mere  voluntary  bouniy,  but  are,  to  a  modified  ex- 
tent, recognized  in  equity.  And  the  doctrine  with  respect  to 
tbem  is,  that  although  a  promise,  made  without  a  valuable  con- 
sideration, can  not  be  enforced  against  the  promisor,  or  against 
any  one  in  whose  favor  he  has  altered  his  intentions,  yet  if  an 
intended  gift  or  meritorious  consideration  be  imperfectly  exe- 
cuted, and  if  the  intention  remains  unaltered  at  the  death  of  the 
donor,  there  is  an  equity  to  enforce  it  in  favor  of  his  intention, 
against  persons  claiming  by  operation  of  law,  without  an  equally 
meritorious  claim." 

The  doctrine,  thus  clearly  and  explicitly  stated,  is  so  directly 
applicable  to  this  case,  that  it  saves  us  the  necessity  of  further 
investigation.     The  wife  was  certainly  an  object  of  meritorious 
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eonsideiation;  the  gift  of  the  shtyeB,  bj  the  deed  executed  bj 
the  husband,  "was  impetfeot;  the  intention  of  the  donor  remained 
nnaltexed  at  his  death;  and  the  gift  is  sought  to  be  enforced 
against  persons,  to  wit,  his  children,  claiming  by  operation  of 
law,  without  an  equally  meritorious  daim,  because  those  by  a 
former  marriage  had  been  advanced  by  their  father  in  his  life-^ 
time,  and  those  by  her  were  provided  for  in  the  same  deed 
The  case  of  EdUoway  y.  Headington,  8  Sim.  324;  S.  C,  11  Con. 
Eng.  Ch.  459,  decided  by  Vice-chancellor  Shadwell,  to  which  we 
are  referred  by  the  defendant's  counsel,  does  not  militate  against 
this  principle.  In  that  case,  by  a  voluntary  settlement,  a  hus- 
band and  wife  assigned  all  the  property  to  which  his  wife  then 
was,  or  which  she  or  her  husband  in  her  right  might  become, 
entitled  to,  in  trust  to  the  wife  for  life,  for  the  husband  for  life, 
and  for  the  children  of  the  wife  living  at  her  death,  whether 
b^fotten  by  her  then  or  any  future  husband.  The  court  refused 
to  give  effect  to  it,  because  it  was  vague  and  unreasonable;  and 
because  it  might,  in  a  certain  contingency,  if  sustained,  give  the 
whole  of  the  wife's  fortune,  not  to  her  grandchildren  by  her  hus- 
band, but  to  a  child  of  a  future  husband.  In  the  case  before 
us,  on  the  contrary,  the  intended  settlement  is  certain  and  rea- 
sonable— a  provision  made  by  a  husband  for  his  wife  after  his 
children  had  already  been  provided  for.  The  case  of  Huntley  y. 
Iluniley^  8  Ired.  Eq.  260,  decides  that  though  a  deed  from  a 
husband  to  his  wife  for  slaves  can  not  have  the  effect  of  vesting 
a  title  in  her,  yet  it  amounts  to  a  declaration  of  trust  in  her 
favor. 

The  defendant  must  be  declared  a  trustee  for  the  plaintiff, 
and  must  execute  a  deed,  to  be  approved  by  the  clerk,  by  which 
the  legal  title  of  the  slaves  in  controveny,  with  their  increase,  if 
any,  idiall  be  conveyed  absolutely  to  her. 

Decreed  accordingly. 

Husband's  Gim  to  Witb  will  be  supported  in  equity  against  himself  or 
his  representativee.  The  principal  case  was  followed  in  Smith  v.  SmUk, 
Winst.  Bq.  30,  on  this  point;  and  see  same  principle.  Parish  v.  MerriU^  8 
Jones  L.  38,  deciding  a  trustee  to  be  necessary  to  support  such  a  gift. 

Valxditt  or  Mabriagb  Settlsmxnts:  See  SaUerthtoaite  v.  Errdey^  43  Am. 
Dec.  618,  and  note;  and  see  generally,  note  to  Merritt  v.  ScoU^  50  Id.  365. 

Mebitobioits  Consideration,  Relationship  when  Sufficient  as,  in 
StTPPORT  or  Transfer:  See  Ex  parte  McBee,  63  N.  0.  332;  Lamb  ▼.  Pig- 
ford,  1  Jones  Eq.  195,  citing  the  principal  case.  See  also  Hetier  v.  WUkirn* 
«07i,  44  Am.  Deo.  303,  and  references  in  the  note. 
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Bbaswell  v.  Mobehead. 

[BonuVi  MiQioitT,  96.] 

pAJmooLAB  Tutavt  or  PxBflONALTT  CAN  ROT  Cabbt  It  bxtoni>  Juribdio- 
Tioif  of  the  court,  on  a  beqnest  by  a  testator  of  slavee  and  other  per- 
•onaltj  to  his  granddaughter,  with  the  limitation  that  the  property  ia 
to  go  over  if  she  dies  before  she  arrivee  at  the  age  of  twenty-one. 

Pabticulab  Teh  ant  is  Entttlkd  to  Hibs  and  Proftis  of  the  slaves  nntfl 
the  event  happens  on  which  they  are  limited  over,  on  a  beqnest  by  a 
testator  to  his  granddaughter  with  a  limitation  that  the  property  is  to 
go  over  if  she  die  before  she  attains  the  age  of  twenty-one. 

Jahes  Cole  bequeathed  to  his  granddaughter,  Elmira  Bras- 
well,  certain  slaves  and  other  personal  property,  and  also  certain 
real  property;  the  will  provided  that  if  Elmira  died  before  she 
attained  the  age  of  twenty-one  years  the  property  should  be 
divided  among  the  heirs  of  his  two  daughters.  Elmira  and  her 
guardian  subsequently  removed  to  Mississippi  and  filed  this 
bill  against  Morehead,  the  executor  of  Ck)le,  and  the  legatees  in 
remainder,  and  praying  that  a  decree  authorizing  the  removal 
of  the  personalty  to  Mississippi,  and  for  an  accounting  of  the 
hires  and  profits  of  the  personalty. 

■ 
MiUer,  for  the  plaintiff. 

«/.  T.  Morehead,  contra. 

By  Court,  Battle,  J.  The  only  questions  presented  by  the 
pleadings,  upon  which  the  opinion  of  the  court  is  necessary, 
are: 

1.  Whether  the  plaintiff  can,  by  her  guardian,  under  the  sane* 
tion  of  the  court,  take  the  slaves  and  other  personal  property  be- 
queathed to  her  by  her  grandfather,  and  carry  them  to  the  state 
of  Mississippi,  where  she  now  resides,  notwithstanding  the  ex- 
ecutory devise  to  her  aunts,  in  the  event  of  her  dying  under  the 
age  of  twenty-one  years. 

2.  Whether  she  is  entitled,  during  the  period  of  her  infancy,  to 
the  hires  of  the  slaves  and  interest  and  profits  of  the  other  per- 
sonal estate  bequeathed  to  her;  or  are  said^ires  and  profits  to 
accumulate  for  her  aunts,  in  the  event  provided  for? 

We  think  that  there  is  no  difficulty  in  either  question.  The 
court  certainly  would  not  autiA)rize  the  particular  tenant  of  a 
slave,  or  other  personal  chattel,  to  carry  such  slave  or  chattel 
beyond  its  jurisdiction,  against  the  wishes  of  the  remainder- 
man. Such  an  act  would  be  in  direct  opposition  to  the  power 
which  it  claims,  and  in  a  proper  case  always  exercises,  of  re- 
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Btraining  the  particular  owner  from  carrying  the  alaye  or  other 
chattel  out  of  the  state:  Wilcox  y.  Wilcox,  1  Ired.  Eq.  36; 
Brown  v.  Wilson,  6  Id.  558.  Owners  of  executory  bequests, 
and  other  contingent  interests,  stand  in  a  position,  in  this  re- 
spect, similar  to  vested  remaindermen,  and  have  a  similar  right 
to  the  protectiye  jurisdiction  of  the  court:  Brown  y.  Wilson, 
9upra. 

The  plaintiff  is  clearly  entitled  to  the  hires  and  profits  of  the 
slaves  and  other  property  bequeathed  to  her,  until  the  event 
shall  happen  upon  which  they  are  limited  over  to  the  aunts. 
To  hold  otherwise  would  be  to  consult  more  the  interest  of  the 
secondary  than  the  primary  objects  of  the  testator's  bounty. 
This  is  entirely  inadmissible,  and  we  think  the  cases  cited  in 
Feame  on  Contingent  Remainders  and  Executory  Devises,  554, 
sec.  16,  fully  support  our  opinion. 

There  must  be  a  reference  to  take  the  accounts,  and  the 
master  must  inquire  whether  the  bond  on  Blake  W.  Braswell, 
bequeathed  to  the  plaintiff,  was  or  might  by  proper  diligence 
have  been  collected  by  the  defendant  Morehead. 

Decreed  accordingly. 

RiQBTS  07  Life  Tskakt  in  Monbts  avd  Pbbsonal  Pbopebtt. — ^Whers 
personal  property  or  money  is  bequeathed  to  one  person  for  life  with  a  re- 
mainder over,  the  tenant  for  life,  in  the  absence  of  anything  in  the  will 
showing  a  contrary  intention  on  the  part  of  the  testator,  is  entitled  to  the 
possession:  Sampson  v.  BandaU,  72  Me.  100;  Jlotuer  v.  Rnffner,  IS  W.  Va. 
244;  Spear  v.  Tinhham,  2 Barb.  Ch.  211;  Howell  v.  Hovoell,  Sired.  Eq.  525; 
IIvmbrigh^B  Appeal,  2  Grant  Cas.  820;  Harri&on  r,  IbsUr,  0  AUi.  055. 
Thns  where  a  testator  left  to  his  wife  three  thousand  dollars  of  his  estate,  "  for 
her  full  use  during  her  life-timey"  and  at  her  death  **  desired  "  the  money,  if 
any  was  left,  to  go  to  other  parties,  the  widow  is  entitled  to  receive  the 
money  without  security  or  condition:  IIumJbrighVB  Appeal,  $upra.  Formerly 
the  old  practice  of  chancery  was  to  require  the  tenant  for  life  to  give  secu- 
rity for  the  protection  of  the  remainderman;  but  such  security  is  not  now  re- 
quired unless  a  case  of  danger  is  shown:  2  Williams  on  Ex.,  6th  Am.  ed.,  1306; 
and  in  some  states  it  is  required  that  the  tenant  for  life  sign  and  deliver  to 
the  executor  an  inventory  of  them,  admitting  their  receipt  and  expressing 
that  be  is  entitled  to  them  for  life,  and  that  afterwards  they  belong  to  the 
person  in  remainder:  Id.  Courts  will  invest  the  equitable  tenant  for  life 
with  the  personal  possession  of  the  property  where  it  will  bei  beneficial  or 
requisite  for  its  due  enjoyment,  but  they  will  interfere  more  reluctantly  to 
take  the  direction  and  disposition  of  the  estate  out  of  the  hands  of  trustees 
when  the  surrender  of  the  corpus  might  endanger  its  security,  or  where  the 
equitable  tenant  for  life  is  a  feme  covert  for  whose  personal  protection  it  is 
best  that  the  estate  should  continue  in  the  possession  and  under  the  control 
of  the  trustee:  WiUiarruon  v.  WUHns,  14  Qa.  416.  And  a  legatee  for  life  of 
money  is  entitled  to  the  possession  and  control  of  it,  and  a  court  can  not 
interfere  in  the  possession  unless  in  an  extreme  case  of  unfitness:  Copdamd 
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▼.  BamWt  72  Me.  206.  And  dnriDg  the  life  of  the  tomnt  for  life  chaocerj 
has  DO  power  to  order  the  proceeds  of  the  sale  of  a  negro  to  be  invested  for 
the  benefit  of  a  leasee  in  remainder:  Steveiu  v.  Ocrdy,  0  Qill,  40S.  Bat  where 
the  legatee  lived  oat  of  the  state  the  ezecators  should  reqaire  a  bond  for  re- 
delivery of  the  property  before  parting  with  the  possession:  Chrhe  v.  Terrify 
34  Conn.  176.  If  it  can  be  gathered  from  the  will  that  the  testator  shows 
an  intent  that  the  tenant  for  life  shall  possess  and  enjoy  in  specie  the  prop- 
erty, she  is  entitled  to  the  possession:  Odder  v.  LiUl^okn,  30  Wis.  344.  And 
where  there  is  a  particular  bequest  of  chattels  for  life,  the  lessee  is  entitled 
to  the  possession  upon  giving  an  inventory  for  the  benefit  of  those  ultimately 
entitled:  Frteman  v.  Knighif  2  Ired.  Eq.  72.  But  in  the  same  case  it  was 
held  that  on  a  pecuniary  legacy  to  one  for  life  the  executor  could  only  pay  to 
the  legatee  the  interest  on  the  sum  bequeathed.  And  it  has  been  held  that 
on  a  bequest  for  life  the  tenant  was  not  entitled  to  the  possession,  bat  that 
the  executor  should  retain  it  or  convert  the  property  into  money,  and  pay 
the  income  only  to  the  life  tenant:  Brannoek  v.  Sioeher,  76  Ind.  658;  RUch  ▼• 
Morris,  78  N.  C.  377;  Evan$  v.  Igleharl,  6  Oill  &  J.  171;  Clark  v.  Clark,  8 
Paige,  152;  Scutndermm  v.  Steams,  6  Mass.  37. 

A  gift  for  life  of  things  which  are  consumed  in  their  use,  if  specific,  is  an  ab- 
solute gift  of  the  property:  2  Williams  on  Ex.  1396;  Mf^ars  v.  Hemdon,  78 
Ey.  123;  but  on  a  residuary  bequest  of  personalty,  the  life  tenant  is  not  en* 
titled  to  the  possession,  but  it  is  the  duty  of  the  executor  to  sell  it^  invest 
the  fund  arising  therefrom,  and  pay  over  the  iucome  to  the  life  tenant:  2 
Williams  on  Ex.  1396;  CovenJuyven  v.  Shuler,  2  Paige,  122;  Ww>ds  v.  SuUivan, 
1  Swan,  507.  But  if  the  will  indicates  the  intent  of  the  testator  to  be  that 
the  person  having  the  particular  estate  shsll  enjoy  the  property  in  specie,  no 
sale  of  it  by  the  executor  is  to  be  made:  Woods  ▼.  8ulliva7t,  supra;  and  in 
such  a  case  the  court  hss  no  power  to  control  the  disposition  by  the  testator 
by  denying  the  use  to  the  first  taker,  which  has  been  bestowed  by  the  will: 
Swain  v.  SjfruUl,  4  Jones  £q.  364;  such  a  bequest  gives  the  right  to  consume 
such  of  the  property  as  can  not  be  used  without  being  consumed:  DeighnnUer*s 
EsUUe,  I  Pa.  Leg.  Qaz.  Rep.  499;  German  v.  German,  27  Pa.  St.  1 16.  It  was 
held,  however,  in  Patterson  v.  Devlin,  McMull.  Eq.  450,  that  a  tenant  for  life 
must  account  to  the  remainderman  for  things  consumed  in  their  use,  and  for 
things  necessarily  wearing  out  in  their  use. 

A  tenant  for  life  may  dispose  of  the  property  in  any  manner,  provided  he 
does  not  injure  or  endanger  the  remainder:  King  v.  Sharp,  6  Humph.  55; 
Vaden  v.  Vaden,  1  Head,  444.  If  it  is  a  fund,  and  he  invests  it  in  other  prop- 
erty, the  property  vests  absolutely  in  him,  and  the  remainderman  has  no 
right  or  interest  in  the  property  except  as  a  security  for  the  fund:  Vaden  v. 
Vaden,  supia.  This  principle  was  applied  in  White  v.  White,  1  Ired.  Eq.  441, 
where  a  husband  bequeathed  one  thousand  dollars  to  his  wifo  for  life,  and 
after  her  death  to  her  children,  and  she  invested  the  money  in  negroes, 
which  greatly  increased  in  value.  And  in  Sutphen  v.  EUis,  35  Mich.  446^ 
Cooley,  J.,  held  that  a  tenant  for  life  of  securities  had  authority  to  con- 
vert thetn  into  money  when  that  wss  the  proper  proceeding  in  order  to 
obtain  the  income  and  protect  the  property  from  loss,  and  that  even  the 
sale  of  a  particular  security  might  be  entirely  admissible  where  the  bulk  of 
the  estate  was  preserved  intact;  all  that  can  be  required  is  that  the  estate 
shall  be  so  managed  as  to  preserve  the  aggregate  from  diminution.  He  said: 
"Where  a  life  estate  exists  in  personal  property,  there  must  always  be  a 
power  to  make  it  available  according  to  circumstances.  If  the  estate  con- 
sists in  money,  there  must  be  authority  to  invest  it,  and  to  collect  and  duN 
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charge  the  aecnritiee  far  the  porpoees  of  reinvestment.  If  it  oonsists  of 
Mcoritiee  in  the  first  plaoe,  the  anthoritj  to  oonvert  them  into  money, 
when  that  is  the  proper  proceeding  in  order  to  obtain  the  income  and  protect 
the  property  from  loss,  is  equally  undoubted."  And  where  a  testator,  after 
giving  specific  legacies  to  his  children,  gave  the  nse  of  certain  negroes  to  hia 
wife  for  life»  and  she  sold  one  of  them  for  the  support  of  her  family,  it  was 
held  that  equity  would  Talidate  the  sale  under  such  circumstances,  upon  the 
ground  that  the  bequest  to  her  use  meant  to  the  use  of  herself  and  her  chil* 
dren,  or  in  other  words»  for  their  support:  Jomea  ▼.  Jonet,  2  Hayw.  128.  And 
a  holder  of  life  estate  in  slaves  may  rightfully  surrender  such  estate  to  one  of 
two  tenants  in  common:  BowUng  v.  Bowling,  0  B.  Mon.  31. 
.  Any  appreciation  in  the  value  of  the  capital  is  to  be  regarded  as  principal, 
but  idl  interest,  income,  or  proceeds,  however  extraordinary  or  unusual,  be- 
long to  the  tenant  for  life:  Sccvel  v.  RootevtU^  5  Bedf.  121;  thus  dividends 
from  stock  and  interest  arising  from  money  become  absolutely  the  proijerty 
of  the  taker  of  the  life  estate:  HaU  v.  RMnMon^  8  Jones  Eq.  348;  such  divi- 
dends, whether  in  cash  or  bonds  or  certificates  of  indebtedness,  are  not  an 
increase  of  the  stock  and  are  not  an  accumulation  of  the  eorptu;  nor  is  this 
affected  by  the  fact  that  no  dividends  are  declared  for  some  time,  and  that 
when  they  are,  the  amount  is  unusually  large:  Miller  v.  Ouenard,  67  Ga.  284; 
8.  C,  44  Am.  Bep.  720;  and  bonuses  declared  on  stock  are  income,  and  not 
principal,  and  belong  to  the  life  tenant:  Dale  v.  Hayitea,  40  L.  J.  Ch.  244; 
and  profits  of  the  life  estate  go  to  the  representatives  of  the  life  tenant  on 
his  death,  although  there  is  a  provision  in  the  will  creating  the  life  estate 
that  the  increase  of  the  property  should  be  kept  and  finally  sold,  there  Ijeing 
a  dear  intent  that  the  life  tenant  should  have  the  profits:  Talum  v.  McLeUan, 
66  Miss.  352;  and  where  a  testator  possessing  shares  in  several  ships  be- 
queathed his  personal  estate  to  trustees  upon  a  trust  to  sell  and  convert 
Uie  property  and  to  pay  the  income  to  the  testator's  wife  for  life,  and  the 
wiU  contained  a  power  for  the  trustees  to  postpone  the  sale  and  conversion 
"for  so  long  a  time  as  they  may  think  fit,"  and  a  provision  that  the  income 
from  the  unconverted  personalty  should  be  paid  and  applied  in  the  same 
manner  as  the  income  of  the  money  produced  by  such  income,  the  profits 
from  the  voyages  made  by  the  ships  before  their  sale  will  belong  to  the  life 
tenant:  Lean  v.  Lean,  32  L.  T.,  N.  S.,  305;  and  where  the  tenant  to  whom 
the  dividends  of  bank  stock  were  given  for  life,  payable  half-yearly  as  re- 
ceived from  the  bank,  died  a  few  days  before  the  semi-annual  dividend  was 
declared,  the  dividend  will  be  apportioned  between  his  representatives  and 
the  remainderman:  Ex  parte  BuUedge,  1  Harp.  Eq.  65;  but  profits  on  the  sale 
of  the  stock  do  not  belong  to  the  life  tenant  as  income,  but  must  be  added  to 
the  principal:  WhUney  v.  Phcmix,  4  Redf.  180.  The  tenant  for  life  is  enti- 
tled to  the  income  of  the  fund  from  the  testator's  death:  Sargent  v.  Sargent, 
103  Mass.  297;  Ayer  v.  Ayer,  128  Id.  575;  llarriaon  v.  Henderwn,  7  Heisk, 
315;  and  where  the  gift  of  a  residuum  is  made  for  life,  without  any  direction 
to  invest  it,  the  tenant  for  life  is  entitled  to  the  income  from  the  testator's 
death  on  such  investments  as  were  then  made,  together  with  interest  on  the 
amount  not  invested,  valued  at  the  time  of  the  testator's  death:  Lawrence  v. 
Umbree,  3  Bradf.  364.  The  commissions  for  collecting  and  paying  the  inter- 
est must  be  paid  out  of  the  income,  and  are  not  chargeable  to  the  principal: 
Damiy  v.  Cummine,  31  N.  J.  Eq.  208;  and  the  taxes  and  expenses  of  the  trust 
are  likewise  chargeable  to  the  inc<»ne:  Whitaon  v.  Whiteon,  53  N.  Y.  477. 
On  a  bequest  of  live-stock  or  other  property  in  which  there  is  a  natural  in- 
the  increase  of  the  stock  belongs  to  the  tenant  for  life,  and  not  to  the 
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renuuDdermui;  Lewis  v.  Dmd$,  3  Mo.  133;  Cragg  v.  Rtggs^  5  Badf.  82;  Poin^ 
dexter  v.  BlaeiAum,  I  Ired.  Eq.  286;  Majon  v.  Hemdan,  78  Ky.  123;  ^ma^A 
y.  Barhatn^  2  Dev.  Eq.  420;  8.  C,  25  Am.  Dec.  721;  Evane  v.  Ifjlehart,  6 
Gill  &  J.  171 ;  //ttiU  V.  Walkifu,  I  Humph.  498;  /brsry  v.  LuUm^  2  Head,  183; 
/'f/ry  Y.  TVnv/,  1  Dev.  ft  B.  Eq.  441;  Jiorryv.  Olover,  Biley'sCh.  63;  8.  C, 
2  Hill  Ch.  (8.  C.)  515;  Savnden  v.  llaMfjhUm^  ante^  p.  581.  Bat  in  Flowere  y, 
FrankUn^  5  Watts,  265,  it  was  held  that  on  a  bequest  of  stock,  amongst 
other  things,  for  life,  that  stock  which  remained  at  the  death  of  the  life  ten- 
ant went  to  those  in  remainder,  although  it  was  not  the  same  the  life  tenant 
received. 


Babnes  et  Ux.  v.  Wabd. 

IBnsBSB'i  Equxtt,  M.1 
COMSIDERATION  OF  BelEASS  UNDER  SeAL  CAN  KOT  BB  DENIED  AT  LaW. 

Equitt  will  Look  into  Ck>N8ii>EBATioN  ot  Belease  under  Seal,  and  if 
it  was  obtained  by  fraud  or  imposition,  or  by  taking  undue  advantage  of 
the  situation  of  the  party  executing  it,  will  either  set  it  aside  altogether 
or  restrain  the  party  holding  it  from  making  uae  of  it  at  law. 

Husband  is  not  Bound  to  Support  Child  of  Wife  by  Former  Mar- 
riage; but  if  he  la  appointed  guardian  of  the  child,  he  has  no  legal  claim 
for  the  maintenance  of  the  child  for  the  time  previous  to  such  appoint- 
ment. 

Guardian  Maintaining  Ward  can  not  Exceed  Annual  Income  or 
Ward's  Property  in  the  state'. 

Injuxciion  against  Proceedings  in  Another  Court  is  an  auxiliary  writ 
to  restrain  parties  from  proceedings  before  the  ordinary  tribunals,  where 
equitable  elements  are  involved  in  the  dispute. 

Injunction  against  Pleading  at  Law  Beleasb  under  Seal  will  be 
granted  where  the  release  is  without  consideration  and  it  is  contrary  to 
equity  and  good  conscience  so  to  use  it. 

COKSIDERATION  OF  BeLEASE  UNDER  SeAL    QiYEN  BY  WaRD    TO  GUARDIAX 

will  be  inquired  into  in  a  court  of  equity,  and  the  guardian  will  be  re- 
strained from  defending  under  it  in  an  action  at  law  for  an  aocountittg 
where  it  was  obtained  by  fraud. 

Barnes  and  his  wife,  Eliza,  commenced  an  action  for  an  ao- 
oounting  against  Ward,  the  former  guardian  of  Eliza.  Ward 
pleaded  a  release  executed  by  Barnes  and  his  wife  in  January, 
1843.  Barnes  and  his  wife  then  filed  this  bill  to  restrain  Ward 
from  pleading  this  defense  on  the  ground  that  it  was  obtained 
by  fraud,  and  was  without  consideration,  and  Meredith  Barnes 
alleged  that  he  was  illiterate  and  unable  to  read  when  he  signed 
the  paper,  and  that  he  signed  it  after  a  great  deal  of  importomtj 
on  Ward's  part.     Other  facts  appear  from  the  opinion. 

Strange,  for  the  plaintifGs. 

jr.  Winslofw,  contra. 


^ 
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By  Court,  Nash,  C.  J.  The  bill  is  filed  to  restrain  the  de- 
fendants from  pleading,  or  using  at  law,  a  release  given  bj  the 
plaintiff  Barnes  to  tiie  defendant  Ward.  Ward,  after  he 
married  the  mother  of  Eliza  Barnes,  and  before  his  appointment 
as  her  guardian,  took  into  his  possession  a  negro  woman,  the 
property  of  his  ward.  This  negro  he  sold,  and  the  action  at 
law  is  upon  the  guardian  bond  to  call  him  to  account;  and  he 
has  pleaded  the  release  in  his  defense.  The  equity  of  the  plaint- 
iffs consists  in  the  alleged  fact  that  the  release  was  given  with- 
out any  consideration.  This  fact  would  not  avail  the  plaintiffs 
at  law,  because  the  instrument  being  under  seal,  they  can  not 
deny  in  that  forum  that  it  was  given  without  consideration — 
they  are  estopped  to  deny  it.  But  a  court  of  equity  is  not  so 
restrained.  They  may  and  will  look  into  the  consideration,  and 
if  they  see  that  it  was  obtained  by  fraud  or  imposition,  or  by 
taking  undue  advantage  of  the  situation  of  the  party  executing 
it,  they  will  either  set  it  aside  altogether,  or  restrain  the  party 
holding  it  from  making  use  of  it  at  law.  The  consideration 
mentioned  in  the  release  is  five  dollars;  and  the  defendant  ad- 
mits no  money  was  paid  by  him,  but  alleges  that  \he./eme 
plaintiff,  his  ward,  was  indebted  to  him  in  a  sum  much  beyond 
the  value  of  the  negro;  and  to  sustain  his  claim  he  sets  forth 
an  account  against  her  amounting  to  the  sum  of  one  thousand 
two  hundred  and  foriy-seven  dollars.  In  April,  1828,  the  de- 
fendant Enoch  Ward  married  the  mother  of  Eliza  Barnes,  the 
Jeme  plaintiff,  and  in  August,  1835,  he  was  regularly  appointed 
her  guardian.  The  account  exhibited  by  him  against  her  com- 
mences with  his  marriage,  and  runs  down  to  the  time  of  the 
marriage  of  the  plaintiffs,  in  1842.  From  1828  to  1835  the  de- 
fendant is  entitled  to  nothing  for  the  board  and  maintenance  of 
the  plaintiff  Eliza.  It  was  at  one  time  held,  under  the  con- 
struction put  upon  the  statute  of  43  Eliz.,  c.  2,  and  others 
'6n  the  same  subject,  that  where  a  woman,  having  children  by  a 
former  husband,  marries  a  second  time,  her  second  husband 
was  bound  to  maintain  the  children:  City  of  Westminster  v. 
Oerrard,  2  Bulst.  346. 

But  this  doctrine  has  been  overruled,  and  it  is  now  settled 
that  a  husband  is  not  bound  to  support  the  children  of  his  wife 
by  a  former  husband:  Tubb  v.  Harrison,  4  T.  R.  118;  Cooper  v. 
Martin,  4  East,  76;  Bex  v.  Dempscm,  2  Stra.  955.  The  step- 
father stands,  in  that  respect,  towards  his  step-child  as  any 
other  stranger;  and  if,  after  the  child  comes  of  age,  he  prom- 
ises to  pay  for  his  maintenance,  an  action  can  be  maintained^ 
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because  the  8tep-&ther  wbb  not  bound  in  law  to  support  him;  if 
he  had  been,  the  subsequent  promise  would  have  been  a  niufttin 
pactum.  The  defendant  Enoch  Ward  was,  then,  under  no  legal 
obligation  to  maintain  the  plaintiff  Eliza,  and  she  was  under  no 
legal  obligation  to  senre  him.  For  that  portion  of  the  account, 
then,  preceding  the  appointment  of  the  defendant  as  the  guard- 
ian of  Eliza,  he  had  no  legal  claim  upon  her,  as  she  was  under 
age  at  the  time  of  her  marriage.  The  answer  of  Enoch  Ward 
states  that  Eliza  had  no  property  except  that  negro  woman, 
who  was  sold  by  him  with  her  infant  for  four  hundred  dollars, 
which  sum  was,  as  he  states,  a  full  price.  The  law  of  this  state 
does  not  suffer  a  guardian,  in  maintaining  his  ward,  to  exceed 
the  annual  income  of  his  ward's  properly:  B.  S.,  o.  64,  sec.  22. 
A  court  of  equity,  under  peculiar  circumstances — as  where  the 
infant  can  not  be  entitled  to  maintenance  as  a  pauper,  and  from 
want  of  bodily  health  or  strength,  or  from  mental  imbecility, 
can  not  be  bound  out  as  the  law  directs — ^may  apply  a  portion 
of  an  infant's  property  to  his  maintenance,  as  a  matter  of  neces- 
sity: Lang  t.  Norcom,  2  Ired.  Eq.  854.  These  remarks  are 
made  to  show  the  fraudulent  object  of  the  defendant  Enoch 
Ward,  and  the  oppressiye  use  he  made  of  the  adTantage  he  pos- 
sessed, in  procuring  the  release — considerations  which  could  not 
be  looked  into  in  a  court  of  law.  The  answer  states  that  the 
plaintiff  Eliza  knew  she  was  greatly  indebted  to  him.  Doubt- 
less his  unfounded  claim  was  not  unknown  to  her;  and  if  any- 
thing were  wanting  to  show  the  intention  of  the  defendant,  it 
would  be  made  manifest  by  the  last  item  in  the  account,  which 
is  one  hundred  and  fifty  dollars  for  a  marriage  dinner,  for  a  girl 
who  it  is  stated  in  the  answer  had  no  property,  and  was  a  minor. 
ELad  the  bill  asked  for  an  account,  we  should  have  ordered  one; 
but  the  plaintiffs  are  content  to  take  it  in  the  action  at  law,  and 
there  is  no  doubt  it  will  be  so  taken  there  as  to  do  justice  to  all 
parties,  and  the  defendant  will  receive  all  just  and  legal  credits, 
including  the  pig.  An  injunction  against  proceedings  in  another 
court  is  an  auxiliary  writ  to  restrain  parties  from  proceedings 
before  the  ordinary  tribunals,  where  equitable  elements  are  in- 
volved in  the  dispute.  The  dissolution  of  the  injunction,  upon 
the  coming  in  of  the  answer,  is  a  question  of  discretion  to  the 
court,  whether  on  the  facts  disclosed  in  the  answer,  or,  as  it  is 
technically  termed,  on  the  equity  confessed,  the  injunction  shall 
be  at  once  dissolved,  or  whetlier  it  shall  be  continued  to  the 
hearing.  Here  the  object  of  the  injunction  is  to  restrain  the 
defendant  from  pleading,  or  availing  himself  of  the  release  exe- 
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cnted  by  the  plaintiff  Meredith  Barnes,  on  the  gionnd  ihat  it 
is  iniquitoQSy  mtbont  consideration,  and  contrary  to  eqniiy  and 
good  conscienoe  so  to  use  it;  and  the  defendant's  answer  folly 
satisfies  us  upon  all  these  particulars,  and  that  the  eqniiy  of 
the  plaintiffs  is  sufficiently  confessed:  Adam's  Eq.  196;  Mn^ 
turn  Y.  Seymour,  4  Johns*  Oh«  497. 

The  cause  is  before  us  for  final  hearing,  and  the  injunetioii 
must  be  made  perpetoaL 

Decreed  accordingly. 

HuBBAHD  NOT  LiABLs  lOB  Srir-CHiLD^  SuvroBrx  Oai^r.  Battamf  SI  Am. 
Deo.  158,  and  note.  And  iee  the  rigbti  and  liabilittos  of  ■Up*psi«&ti  and 
•tep-ohildzen  considered  in  the  note  to  Bortfqr  t.  Siektmper,  SS  Id.  S4ff. 

GuABDiAH  CAN  HOT  BxoEBn  iNOOioi  OF  Wabd's  Ebzats:  McJkwettT. 
CaidweU,  16  Am.  Dec  635^  and  note  to  ViUardY.  Soberi,4BJd.eSJ. 


Smith  v.  Fobtesoub. 

[Bonsai  Bquxtt,  1S7.] 

Qua  Sbluno  CkwDB  to  Ejooutob  Pebsonaixt  and  TAKoro  Non  Dca 
Brats  In  payment*  with  full  knowledge  of  the  lact%  is  liable  to  an  ad- 
ministrator  de  bonis  non  for  the  proceeds  of  the  note. 

Chabues  B.  Bubsell  was  the  executor  of  Benjamin  Bnssell. 
The  defendant  Fortescue  sold  Charles  B.  Bnssell  a  qnantiir^ 
of  com,  and  acciepted  in  payment  a  note  due  the  estate,  drawn 
by  one  Warner,  with  one  Slade  as  security.  Fortescue  had  full 
knowledge  of  the  fact  that  the  note  was  due  the  estate.  0.  B. 
Russell  haying  died,  the  plaintiff  was  appointed  administmtor 
de  bonis  non  of  the  estate,  and  brought  suit  against  the  defend^ 
ant  for  the  proceeds  of  the  note,  it  having  been  paid  him. 
Other  facts  api)ear  from  the  opinion.  The  cause  was  remoyed 
to  this  court. 

Donn/eU,  for  the  plaintiiTs. 

Shaw,  contra. 

By  Court,  Nash,  0.  J.  (after  stating  the  case).  It  is  abun- 
dantly proved  by  the  depositions  on  file  that  the  defendant  For- 
tescue did  know  that  Charles  B.  Russell  purchased  the  com  of 
him  for  his  own  use.  In  the  first  place,  his  denial  is  evasive.  His 
statement  is  that  **  Charles  Russell  kept  a  country  store  and 
traded  for  com  and  again  sold  it,  generally  at  an  advance  by 
retail,  or  shipped  it  to  a  northern  port  with  a  view  to  profit  ex- 
pected from  such  sales,  and  for  money;  that  he  did  not  inquire 
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of  him,  and  does  not  know,  nheiher  said  Bnssell  bought  said 
corn  for  his  own  use,  or  to  raise  money  on  it  to  pay  the  debts 
of  the  said  Benjamin  Bussell's  estate,"  etc.  This  statement  is 
sufficiently  suspicious  to  depriye  it  of  all  weight  as  an  answer 
to  the  plaintiff's  interrogatory.  Weakened  as  it  is  by  the  terms 
in  which  it  is  clothed,  it  is  entirely  destroyed  by  the  proofs. 
Mr.  Mason's  deposition  shows  that  when  Fortescue  was  talking 
of  selling  the  corn  to  Bussell,  he  told  the  deponent  that  Will* 
iam  J.  Smith  had  forewarned  or  begged  him  not  to  take  the 
Warner  note,  and  that  he  had  promised  him  he  would  not;  but 
that  aftex^ards,  Fortescue  told  him  he  had  concluded  to  take 
it,  as  he  was  getting  a  better  price  for  his  com — ^that  Russell 
had  offered  him  his  own  note,  but  he  was  afraid  of  it,  and  that 
Russell  was  compelled  to  have  the  money  to  pay  in  bank.  Mr. 
May  proves  that  before  the  com  was  sold  he  heard  the  plaint- 
iff tell  Fortescue  not  to  take  the  Warner  note,  and  that  Russell 
would  use  the  funds  for  his  own  purposes.  An  executor  and 
an  administrator  haye  the  legal  title  to  the  property  of  him  they 
represent,  and  may  sell  and  dispose  of  it  so  as  to  convey  the 
title  that  is  in  him,  and  a  purchaser  will  acquire  a  valid  title, 
unless  he  knows  that  the  trustee  is  violating  his  trust — as  that 
he  is  using  the  fund  for  his  own  purposes,  to  pay  his  own  debt. 
Nor  is  it  necessary  that  the  purchaser  should  have  an  actual 
knowledge  of  the  particular  fraud  intended.  If  anything  ap- 
pears calculated  to  excite  his  attention,  the  party  is  considered 
in  equity  as  having  knowledge  of  all  that  the  inquiry  would 
have  disclosed:  McLeod  v.  Drummond,  17  Yes.  159;  Exam  v. 
Bowden,  4  Ired.  Eq.  281;  Wihon  v.  Doster,  7  Id.  281.  It  was 
the  duty  of  Fortescue  to  have  made  the  necessary  inquiry — ^he 
made  none,  as  he  states  himself,  and  with  the  evident  intent  to 
evade  its  effect,  and  with  the  knowledge  that  Charles  B.  Russell 
wanted  to  raise  money  by  the  sale  of  the  com  to  pay  his  debt 
in  bank. 

w  To  sum  up  the  case,  as  far  as  the  defendant  Fortescue  is  con- 
cerned— ^here  is  a  man  dealing  with  an  administrator  for  the 
funds  of  the  estate,  with  full  knowledge  of  that  fact— for  not 
only  is  he  informed  of  it,  but  upon  its  face  the  note  is  payable 
to  Russell,  as  administrator — ^he  is  put  upon  his  guard  not  to 
take  it,  that  the  administrator  is  using  it  for  his  own  purposes — 
the  case  is  too  plain  to  occasion  a  moment's  hesitation  in  saying 
we  are  entirely  satisfied  that  he  did  know  that  Russell  was 
abusing  his  trust — that  he  wanted  the  money  which  the  com 
would  bring,  not  to  pay  any  debt  due  by  the  estate  of  Benjamin, 
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but  io  pay  in  bank  on  his  own  debt.  He  was,  in  the  transao- 
tion,  a  particeps  criminia  of  a  gross  frand. 

The  bill  is  dismissed  as  to  Warner  and  Slade,  with  costs  as 
to  Warner,  but  none  as  to  Slade,  as  he  does  not  answer.  They 
had  a  right  to  take  up  the  note,  by  paying  its  contents  to  any 
legal  holder;  and  as  to  Willord  also,  the  bill  states  that  his  in- 
testate died  insolvent — he  therefore  has  no  assets. 

There  must  be  a  decree  against  Fortescue  for  the  amount  of 
the  note,  with  interest  from  the  time  it  fell  due,  and  he  must 
pay  the  costs  of  this  suit.' 

Decreed  accordingly. 


MoDoWELL  V.   SiMMB. 

[BVIBBS*!  Equitt,  180.) 

RBfloiflsiON  OF  Sale  op  Land  Pdrohased  at  Auction  Sale,  on  Oboitnd 
OF  Bt-biddino,  will  not  be  granted  where  the  grantees  did  not  file  their 
bill  for  a  reaclasion  till  a  year  and  six  months  after  the  diaoovery  of  the 
by-bidding. 

Bill  for  rescission  of  contract  for  the  sale  of  land  purchased 
at  an  auction  sale  by  the  complainants.    The  opinion  states  the 


James  Iredell  and  N.  W.  Woodfin,  tor  the  plaintiffs. 

Avery  and  Ouian,  amtra. 

By  Court,  Nash,  C.  J.  This  case  is  now  before  us  for  a  final 
hearing.  At  August  term,  1849,  6  Ired.  Eq.  278,  the  interlocu- 
tory order  dissolving  the  injunction  which  had  been  granted  to 
stay  the  collection  of  the  money  due  upon  the  bonds  given  by 
the  plaintiffs  for  the  purchase  money  of  the  land  was  affirmed. 
The  original  bill  sought  to  set  aside  the  contract  upon  the 
grounds:  1.  That  the  defendants  committed  a  fraud  upon  the 
plaintiffs  in  the  sale,  by  representing  that  the  land  contained  a 
valuable  gold  mine;  and  2.  Because  by-bidders  or  puffers  were 
employed  by  the  defendants,  ^thout  the  knowledge  of  the 
plaintiffs,  to  run  up  the  land,  whereby  they  were  induced  to  bid 
for  it  a  price  far  beyond  its  value.  In  their  answers  the  defend- 
ants deny  the  first  ground  of  fraud;  and  the  evidence  in  the 
•cause  does  not  sustain  the  allegations  of  the  bill.  Upon  the  seo^ 
4[)nd  charge  the  defendants  admit  that  they  did  employ  Preston 
Long  to  bid  for  them,  without  any  intent  to  defraud  the  persona 
who  were  disposed  to  bid,  but  simply  to  prevent  the  land  from 
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being  sacrifioed.  There  is  some  contraziely  of  opinion  on  this 
question  in  the  English  oommon-hiw  courts  and  those  of  chan- 
oexy.  In  BexweU  v.  Christie,  1  Cowp.  895,  Lord  Mansfield  de- 
clared *'  it  was  a  fraud  upon  the  sale  and  upon  the  public''  ta 
employ  a  puffer  or  bj-bidder  to  run  up  the  properly,  upon  the- 
principle  that  good  faith  ought  to  be  the  basis  of  all  dealings 
between  man  and  man.  That  case  was  followed  by  Howard  y. 
CasUe,  6  T.  B.  648.  That  was  an  action  on  the  case  to  recoyer 
damages  for  a  refusal  on  the  part  of  the  defendant  to  complete 
a  sale— there  having  been  a  resale  in  consequence  of  such  refusal. 
On  the  trial  it  was  shown  that  the  defendant,  after  he  had  bid 
off  the  property  at  the  sale,  discovered  that  he  was  the  only  real 
bidder — all  the  others  having  been  puffers  employed  by  the 
plaintiff.  The  defendant,  upon  making  this  discovery,  imme* 
diately  refused  to  comply  with  the  contract  Lord  Eenyon  ex- 
pressed in  warm  terms  his  admiration  of  the  noble  principles  of 
morality  and  justice  announced  by  Lord  Mansfield,  and  winda 
up  by  saying,  "  Hemet  the  question  fidrly,  and  made  a  precedent 
which  I  am  happy  to  follow."  Ashurst,  J.,  in  a  single  sentence 
expresses  his  opinion:  "  If  one  person  is  induced  to  bid  at  an 
auction  sale  without  exercising  his  own  judgment,  and  that  by 
the  owner  himself,  the  parties  do  not  meet  on  equal  terms.'^ 
This  is  of  course  said  in  reference  to  the  case  then  before  the- 
court.  On  the  other  hand,  Lord  Bosselyn,  in  OonoUy  v.  Pat' 
•cm*,  8  Yes.  jun.  625,  in  note,  declares  that  it  was  no  objection 
to  a  sale  by  auction  that  by-bidders  were  employed,  and  expressea 
his  disapprobation  of  both  cases  at  law  referred  to;  and  in 
reference  to  the  latter  says,  **  It  must  have  turned  upon  the  fiici 
that  there  was  no  real  bidder,  and  the  person  refused  instantly.'*^ 
Judge  Pearson,  in  delivering  the  opinion  of  the  court  on  {he- 
former  argument,  observes  upon  the  above  authorities:  ''We- 
ars not  called  upon  to  decide  the  question  definitely,  for,  be  ii 
either  way,  it  is  certain  that  a  purchaser  who  wishes  to  avail 
himself  of  such  an  objection  must  do  so  as  soon  as  the  fact, 
comes  to  lus  knowledge."  When  the  case  went  back  to  the 
court  of  equity  the  plaintiffii,  by  permission  of  the  court,  amended 
their  bilL  In  it  they  state  that ''  at  the  time  they  purchased  the- 
mine,  and  gave  their  bond,  the  &ct  of  the  by-bidding  was  en- 
tirely unknown  and  unsuspected  by  them;  and  they  did  noi 
come  to  the  knowledge  of  it,  or  have  cause  to  suspect  it,  until 
long  after  the  sale."  If  the  plaintiffs  had  made  good  their  alle- 
gation by  their  proofs,  it  would  have  become  necessary  for  tha- 
court  to  decide  whether  the  fitcts  disclosed  in  the  case  of  the  by* 
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bidding  were  fmudtilent  or  not;  but  they  haye  not  done  so.  The 
only  witnesses  who  speak  to  this  point  are  General  Bynum  and 
James  Weaver.  The  former  states  that  after  the  plaintiflB  had 
abandoned  the  mine,  and  after  the  action  was  brought  on  the 
bond,  Colonel  Jefferson,  the  agent,  told  him  that  a  by-bidder 
was  employed  at  the  sale;  and  that  he  commnnioated  the  fact  to 
one  of  the  plaintiffs,  Mr.  McDowell,  a  short  time  before  the  bill 
was  drawn,  but  some  time  before  it  was  filed.  Mr.  Weaver  states 
that  he  was  the  overseer  of  the  plaintiffs  in  working  the  Simms 
mine,  and  that  he  commenced  working  in  October,  1846,  and 
that  they  worked  there  from  five  to  seven  weeks,  when  the  hands 
were  removed  to  another  mine  of  the  plaintiffii,  half  a  mile  dis- 
tant, where  he  worked  six  months.  That  while  working  on  the 
Simms  mine  he  boarded  at  the  house  of  A.  H.  Simms,  one  of 
the  defendants,  who  told  him  that  Long  was  employed  as  a  by- 
bidder;  and  that  he  communicated  this  fact  to  Mr.  McDowell, 
either  while  he  was  working  in  the  Simms  mine  or  soon  after 
be  went  to  the  Collins  mine,  or  it  may  have  been  six  months 
after. 

The  bill  was  filed  Januaxy  21, 1848;  for  that  is  the  date  of  the 
judge's  fiat  for  the  injtmction.  We  wish  now  to  ascertain  from 
this  testimony,  as  near  as  we  can,  when  the  plaintiffs  received 
their  first  information  that  a  by-bidder  had  been  employed. 
Weaver  has  givtn  three  starting  points.  The  first  is,  while  he 
was  working  in  the  Simms  mine.  He  went  there  the  twenty- 
fourth  of  October,  1846,  and  remained  from  five  to  seven  weeks- 
say  seven;  and  let  us  take  the  medium  time-— that  will  bring  us 
to  the  twenty-ninth  of  November,  1846.  If  he  communicated 
the  information  at  that  time,  then  two  years  and  two  months 
elapsed  before  the  bill  was  filed.  Let  us  now  take  the  six 
months — after  the  removal  of  tbe  hands  to  the  Collins  mine;  and 
there  will  have  passed  a  year  and  six  months  before  the  plaint- 
iffs complained.  This  is  the  shortest  time,  according  to  this 
witness,  which  passed,  after  the  information  was  communicated 
to  the  plaintiff,  before  they  commenced  operations.  This  we 
tliiuk  was  too  long.  We  are  inclined  to  think  it  was  whilst  the 
witness  was  working  at  the  Simms  mine  that  he  communicated 
the  information  to  Mr.  McDowell;  for  he  was  in  the  employ- 
ment of  the  plaintiffs,  and  was  requested  by  McDowell  to  get 
information  from  the  defendants  upon  the  subject  of  the  sale  of 
the  mines.  If  that  was  the  fact,  it  makes  the  case  still  more 
conclusive  against  the  plaintiffs  on  this  point.  For  as  they 
received  the  information,  if  they  wished  to  rescind  the  contract, 
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thej  ought,  without  any  unnecessary  dehij,  to  haye  communis 
cated  to  the  defendants  their  wish  to  do  so.  Instead  of  so 
doing,  thej  still  continued  to  work  the  mine  and  to  test  its 
yalue — "  so  that,  if  it  tamed  out  not  to  be  rich,  they  might  fall 
back  upon  the  objection  that  there  was  a  by-bidder" — ^as  ob- 
served by  his  honor  Judge  Pearson,  in  delivering  the  former 
opinion  above  referred  to.  "  There  must  be  good  faith  on  each 
side,  and  as  soon  as  a  purchaser  finds  out  there  has  been  by- 
bidding,  he  must  make  his  election."  It  is  said  that  the 
plaintiffs  were  entitled  to  take  time  to  ascertain  the  facts,  be- 
fore they  could  be  required  to  involve  themselves  in  a  lawsuit. 
That  is  true;  but  as  soon  as  they  discover  the  fact  of  the  by- 
bidding  they  must  make  their  election  and  notify  the  yendors 
of  their  wish  to  annul  the  contract  on  that  ground.  By  so 
doing  they  put.  it  in  the  power  of  the  latter  to  rescind,  and 
thereby  enable  themselves  to  look  out  for  another  purchaser; 
and  not,  as  in  this  case,  keep  the  property  twelve  or  eighteen 
months,  and  then  ask  for  a  cancellation.  A  plaintiff  in  equity 
recovers  upon  the  allegations  of  his  bill;  and  only  when  they 
are  supported  by  sufficient  evidence.  Here  the  allegation  of 
the  time  when  they  discovered  the  alleged  fraud  is  too  indefi- 
nite. " Until  long  after  the  sale"  conyeys  no  precise  idea  as  to 
time,  and  no  dates  are  given;  and  according  to  the  testimony  of 
Weaver,  viewed  in  any  aspect,  the  plaintiffs  delayed  too  long  in 
making  their  election. 
Bill  dismissed  with  costs. 

Spicmo  PsiuroBMANOK  Babrkd  bt  Dilat  xir  Am.Tnro  ior  Rblrts 
See  Francis  v.  Lwe,  8  Jones  Eq.  821,  and  Peimohn  v.  WUlianu,  2  Id.  856, 
eiting  the  principal  case. 

DxLAY  WILL  Dkprivs  ov  Riobt  TO  RESCIND:  See  reference  in  note  toJfm- 
ton  V.  Bavet,  43  Am.  Deo.  655;  Johnmm  v.  Eva$Ut  50  Id.  672,  note. 

AoBsnisNT  Prsvbmtiko  Competition  at  AuonoN  Sale  is  a  fraad  on 
the  vendor:  WhUtaher  v.  Bond^  63  N.  G.  293;  J<me$  v.  Caswell,  2  Am.  Dec 
134,  and  note;  TowU  v.  LeaviU,  55  Id.  204,  note. 

Rescission  ov  Contbacis  in  Equity  where  there  is  no  frand,  accident,  or 
mistake:  See  Hough  ▼.  Hunt,  15  Am.  Dec  572;  see  also  Joimton  v.  Bmms^ 
60  Id.  672,  note 
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8ai«i  bt  Ordbb  of  Obphaks*  Court  is  Judicial  Salb.  The  doetrine  of 
caveat  emptor  applies  to  such  sales. 

Dbcbeb  ov  Orphans'  Court,  approviog  a  sale  of  property  msde  hy  its  order^ 
will  not  he  inquired  into  collaterally. 

Bt  Contirmation  or  Aduinistrator's  Salx  hy  the  court  his  liahility  to 
the  heirs  for  the  purchase  price  becomes  fixed,  and  he  acquires  the  right 
to  recover  from  the  purchaser. 

It  is  Duty  or  Purchaser  or  Land  at  Administrator's  Sali  to  Meas- 
URB  Same  before  the  sale  is  confirmed.  Having  failed  to  do  so,  and 
accepting  a  deed  for  the  land,  paying  part  of  the  purchase  price  and  giv- 
ing a  bond  for  the  balance,  he  is  not  entitled  to  a  deduction  from  the 
bond  because  there  were  a  few  less  acres  than  at  first  supposed. 

In  December,  1848,  Abraham  Sackett,  administrator  of  the 
estate  of  Joseph  L.  Sackett,  in  pursuance  of  an  order  of  the 
orphans'  court,  offered  for  sale  a  tract  of  land  purporting  to  con- 
tain seyenty-two  and  three  fourths  acres,  nine  perches,  more  or 
less,  and  defendant  Twining  purchased  the  same  at  sixty-five 
dollars  per  acre.  Among  the  conditions  of  sale  to  which  de- 
fendant agreed  was:  "1.  The  property  to  be  sold  by  the  acre; 
and  if  the  purchaser  should  wish  to  have  it  surveyed,  it  must  be 
at  his  own  expense."  The  sale  was  confirmed  by  the  court  Feb- 
ruary 6, 1849,  and  on  April  2d  following  Abraham  Sackett  exe- 
cuted and  delivered  a  deed  to  Twining.  Twining  paid  part  of  the 
purchase  money,  and  executed  a  bond  for  the  balance.  A  judg* 
ment  was  afterward  entered  upon  this  bond,  and  this  proceeding 
is  a  scire  faciaa  execiUio  non  upon  said  judgment.  At  the  hear- 
ing, on  the  part  of  the  defendant,  evidence  was  introduced  that 
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in  Januaij,  1850,  upon  a  resurvey  of  the  premises^  it  was  disooT- 
ered  that  there  was  five  acres  and  fifty-six  perches  lees  than 
supposed  at  the  time  of  the  sale.  The  court  below  instructed 
the  juiy  that  if  they  found  that  both  parties  at  the  time  of  the 
sale  mutually  depended  upon  the  old  survey,  and  were  thus  led 
into  error,  and  that  the  amount  of  the  deficiency  was  equal  to  the 
sum  claimed  upon  the  judgment,  the  plaintiff  was  not  entitled 
to  recover.  Plaintiff  excepted  to  this  charge.  A  verdiet  was 
rendered  for  defendant,  and  plaintiff  now  assigns  the  oihaige  of 
the  court  as  error. 


Chapman  and  BoberiSf  for  the 

Du  B<n8,  for  the  defendant  in  error. 

ByOourt,  CouLTEB,  J.  The  sale  in  this  case  was  made  by  oidar 
of  the  orphans'  court,  the  heirs  and  legal  representativeB  dedinp 
ing  to  take  the  land  at  the  appraisement.  It  was  thenlors  a 
judicial  sale,  made  by  order  of  a  court  having  jurisdiction  over 
the  subject-matter,  and  oyer  the  administrator  who  made  the 
sale. 

The  sale  was  by  virtue  of  a  decree  of  the  court,  after  hearing 
all  parties  interested,  and  was  approved  and  confirmed  by  them, 
at  which  time,  that  is,  after  the  return  of  sale  by  the  administrator 
and  before  confirmation,  the  purchaser,  the  heirs,  and  the  ad- 
ministrator had  a  right  to  be  heard.  We*can  not  orertum  or 
impugn  the  decree  of  the  orphans'  court  confirming  the  sale  in 
this  collateral  proceeding.  It  was  a  judicial  sale;  as  an  individ- 
ual, the  administrator  had  no  authority  whatever  to  make  the 
sale.  But  an  o£Scer  of  the  court  for  that  purpose,  and  to  exe- 
cute their  decree,  he  had;  and  if  the  court  approved  of  his  pro- 
ceedings, and  confirmed  the  sale,  it  became  valid  and  binding, 
except  for  fraud,  in  all  collateral  proceedings.  The  decree  of 
confirmation  fixed  the  administrator  for  the  amount  of  the  pur- 
chase  money,  for  which  he  was  accountable  to  the  heirs,  and 
which  he  was  bound  to  distribute  under  the  direction  of  the 
court  according  to  law.  He  has  therefore  a  clear  right  to  re- 
cover it  from  the  purchaser.  Being  a  judicial  sale  does  not  take 
away  the  rule  of  caveat  emptor,  but  more  emphatically  enforeea 
it  as  to  quantity  contained  in  the  bulk  or  gross.  If,  therefore, 
the  purchaser  bid  by  the  acre,  it  was  his  duty  to  see  before  con- 
firmation that  the  tract  contained  the  quantity  estimated.  In- 
deed, he  had  a  right  by  the  conditions  of  sale  to  have  the  tract 
surveyed  at  his  own  cost,  if  he  chose.  But  this  he  n^leoted, 
and  the  administrator  reported  the  sale  to  court  for  a  gross  sum, 
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which  was  duly  confirmed.  Deed  was  made  bj  the  administra- 
tor in  pursuance  of  the  decree,  the  purchase  money  in  part  paid 
to  the  administrator^  and  judgment  bond  given  for  the  residue. 
Thus  the  purchaser  permitted  the  sale  to  be  confirmed  by  the 
court,  and  the  administrator  irreyocably  fixed  for  the  amount; 
and  he  afterwards  confirmed  it  himself  by  accepting  a  deed,  and 
«eouxing  the  part  of  the  purchase  money  not  paid.  His  own 
negligence  and  laches  can  not  be  allowed  to  injure  an  innocent 
man,  and  to  protect  himself  from  harm.  In  Kiing  t.  Ounnigon^ 
4  Pa.  St.  171,  and  Vandever  y.  Baker,  13  Id.  121,  and  the  cases 
there  dted,  it  was  ruled  that  an  orphans'  court  sale  was  a  ju* 
^cial  sale,  and  that  caveai  emptor  applied  to  it.  In  all  these 
^ftooa,  it  is  true,  the  sale  was  decreed  for  the  payment  of  debts. 
Bui  that  marks  no  distinction  in  this  respect;  because  it  is  not 
the  object  of  the  sale,  but  the  mode  and  manner,  the  action  of 
the  court,  the  decree  of  the  court,  and  the  parties  being  called 
to  judgment,  which  gives  it  character  and  makes  it  judicial. 
The  distribution  of  the  fund  subsequent  to  confirmation  is  a 
matter  between  the  administrator  and  the  legal  representatiyes, 
with  which  the  purchaser  has  nothing  to  do,  and  which  can  not 
afiiBct  the  matter  between  the  administrator  and  the  purchaser. 
The  cause  was  argued  as  if  it  had  been  a  private  sale,  which  it 
is  not.  But  even  in  that  aspect,  it  seems  to  be  well  settled  by 
the  weight  of  authority,  that  where  there  are  articles  of  agree- 
ment which  are  afterwards  consunmiated  and  fulfilled,  by  the 
acceptance  of  a  deed,  and  giving  bonds  for  the  purchase  money, 
the  transaction  is  at  an  end,  if  there  be  no  fraud,  or  such  mis- 
take as  would  be  equivalent  to  it.  There  was  neither  fraud 
nor  mistake  here.  The  tract  was  sold,  estimated  at  seventy- 
two  acres,  more  or  less;  the  bidding  was  by  the  acre,  so  as  to 
give  the  purchaser  the  benefit  of  a  resurvey  if  he  chose  to  have 
it  made  at  his  own  cost.  He  did  not  do  that,  but  chose  to  com- 
plete the  transaction  by  the  solemnity  of  a  deed,  and  giving  his 
bond.  He  did  this  with  his  eyes  open  and  his  volition  unbi- 
ased. He  had  a  right  to  do  so.  He  is  bound  by  it.  The  judg- 
ment is  reversed,  particularly  on  the  first  ground,  which  ends 
the  cause. 
Judgment  reversed,  and  venire  de  novo  awarded. 

Caveat  Emftor,  Rctlb  op,  Apfues  to  Execution  Sales:  Mvrphy  v.  Hlff- 
ifinboUom^  27  Am.  Dec.  395;  Smith  v.  PaiiUer,  9  Id.  344;  Davis  v.  Mwrraiy, 
12  Id.  661;  Henderson  y.  OverUni,  24  Id.  492;  Friedly  v.  Sckeeiz,  11  Id.  691, 
4uid  notes  to  the  above  cases;  Freeman  on  Executions,  sec.  301.  The  appli- 
«atioii  of  the  dootrine  of  eavecU  emptor  to  execution  sales  is  discussed  at  length 
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In  note  to  McOhet  ▼.  EUia^  14  Am.  Deo.  124.  In  this  note  the  role  that 
where  the  sale  is  conducted  fairly  the  purchaser  takes  the  tide  at  his  own 
risk,  is  positively  asserted.  A  purchaser  at  a  judicial  sale  can  only  obtain 
relief  for  defects  in  his  title  by  resistiDii;  the  confirmation  of  the  sale,  and  a 
oonrt  of  equity  will  not  enjoin  a  judgment  reooTered  for  the  purchase  price 
of  property  because  of  such  defects  in  the  title:  ThrtlhMs  ▼.  Can^ibeU,  44 
Id.  384.    See  also  CommonweaUh  t.  Dtdbiiuon,  43  Id.  139,  and  note. 

Salx  bt  Administratob  is  Judicial  Sals,  and  operates  in  rem.  In 
snch  a  case  it  is  a  general  rule  that  caveat  emptor  applies,  and  the  purchaser 
takes  his  purchase  without  warranty,  express  or  implied:  Lynch  ▼.  Baxter^ 
61  Id.  735;  Rchb  v.  Mann,  Id.  651.  This  latter  case  and  the  note  thereto 
discuss  the  9talu$  of  the  purchaser  at  a  judicial  sale,  before  the  oonfirmatioa 
thereof. 
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upon  one  occasion  only,  and  it  is  no  defense  to  say  that  they  have  never 
done  so  before. 

CoNTBACT  WITH  AoKiTT  18  CoNTKACT  WITH  PBiNciPAL  whon  made  about 
the  matter  to  which  the  agency  relates.  The  contracting  party  is  not 
bound  by  secret  limitations  of  the  agent's  authority,  of  which  he  has  no 
notice. 

P&moiPALS  CAN  HOT  Clbab  Them8blvz8  vbom  Rbsfovsibilitt  for  the 
acts  of  their  agents  by  showing  that  they  authorised  the  aet  done,  bat 
did  not  intend  that  its  legal  consequence  should  follow. 

Mibtakb  in  Bill  o#  Lading,  by  erasing  or  neglecting  to  erase  a  word,  can 
be  proved  like  any  other  fact,  by  circumstantial  as  well  as  positive  evi- 
dence. 

A  Fo&M  OF.  Bill  of  Lading  Pbintxd  to  bi  Used  at  Phtsbubgh,  should 
have  the  word  "  Pittsburgh "  erased  and  the  word  "Cincinnati*'  inter* 
lined  in  order  to  be  used  at  the  latter  plaoe.  That  snch  change  had 
been  made  in  the  dating  of  the  bill  is  a  circumstance  tending  to  show  an 
intention  to  change  it  all  through,  and  is  sufficient  to  go  to  jury. 

Common  Cabriebs  should  bx  Held  to  Stbict  Aooountabiutt,  and 
slight  evidence  should  be  sufficient  to  set  aside  any  special  provision  in 
a  bill  of  lading,  intended  to  relieve  them  from  their  ordinary  legal  re- 
sponsibility. 

Fdbs  Which  Becomb  Wet  Whilb  in  Custody  of  Common  Cabbixb 
should  be  opened  by  him  and  dried,  as  it  is  his  duty  to  lessen  if  not 
altogether  prevent  the  efifect  of  an  accident. 

AcnoK  for  damages  to  certain  packages  of  furs  shipped  from 
Cincinnaii  to  New  York.  Defendants  reside  at  Pittsbuigh,  and 
the  goods  were  shipped  from  Cincinnati  by  defendants'  agents, 
to  that  place,  upon  the  steamer  Defiance,  which  ran  upon  a  snag 
during  the  trip,  sprung  aleak,  and  the  furs  became  wet.  It 
was  admitted  \xj  defendants  that  they  were  common  carriers 
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upon  tbe  railroads  and  canals  of  Pennsjlyama  between  Pitts- 
burgh and  Philadelphia,  but  that  they  were  carriers  upon  the 
Ohio  river  they  denied.  They  did  not  own  the  steamer  Defiance, 
and  the  only  purpose  for  which  they  employed  agents  at  Cincin- 
nati was  to  secure  freight  which  was  to  be  sent  upon  the  Ohio 
riyer  steamers  to  Pittsburgh,  where  they  would  receive  it  and 
ship  it  upon  their  lines.  At  the  time  of  receiving  the  furs  at 
Cincinnati,  defendants'  agents  signed  a  bill  of  lading  therefor  in 
the  usual  form.  This  bill  was  printed  for  use  at  Pittsburgh, 
and  at  the  time  of  signing  it  the  word  "  Pittsburgh  "  was  erased, 
and  the  word  ^ '  Cincinnati"  inserted.  This  change  was  made  only 
at  the  top  of  the  bill  upon  a  line  with  the  date,  and  the  remain- 
der of  the  bill  left  unchanged.  When  the  furs  reached  defend- 
ants at  Pittsburgh,  they  were  packed  in  bundles,  with  the  skin 
side  out,  and  the  fur  side  concealed  on  the  inside.  The  exposed 
side  being  greasy  showed  no  sign  of  having  recently  been  in  the 
water,  nor  was  there  anything  to  coll  defendants'  attention  to 
that  fact.  Defendants  immediately  forwarded  the  furs  to  New 
York,  and  they  were  received  by  plaintiffs  in  a  damaged  condi- 
tion. In  the  different  counts  of  his  complaint,  plaintiff  charged 
defendants  with  being  common  carriers  from  Cincinnati  to  New 
York  and  from  Pittsburgh  to  New  York,  and  with  having  un- 
dertaken  to  safely  carry  their  goods,  and  having  failed  to  do  so, 
and  with  having  taken  poor  care  of  said  goods,  whereby  they  were 
greatly  damaged.  At  the  trial,  the  judge,  among  other  charges, 
instructed  the  jury  as  follows:  *^Did  the  defendants,  or  their 
agents,  exercise  ordinary  care  and  diligence  in  preserving  the 
goods  committed  to  their  charge?  This  is  a  question  for  you. 
I  instruct  you  that  when  goods  and  merchandise,  as  here,  re- 
ceived by  a  common  carrier  to  be  delivered  in  good  condition, 
*  the  dangers  of  the  rivers  excepted,'  get  wet  in  consequence  of 
accident,  and  no  exertion  is  made  by  the  carrier  to  dry  them, 
and  they  ore  damaged,  in  such  a  case  the  carrier  is  liable.  He 
is  bound  at  least  to  use  some  exertion  to  prevent  the  effects  of 
the  injury,  as  long  as  it  will  probably  avail  anything;  and  for 
this  purpose  he  would  be  right  to  open  the  packages  in  which 
the  furs  were  contained."  Defendants'  fifth  assignment  of  error 
was  that  the  court  erred  in  refusing  to  allow  one  of  their  wit- 
nesses to  answer  the  question,  "  Were  D.  Leech  &  Co.  at  any 
time  common  carriers  on  the  Ohio  river  between  Cincinnati  and 
Pittsburgh  ?"  Their  sixth  assignment  was  that  the  court  erred 
in  refusing  to  allow  their  witness  to  answer:  '*  Between  what 
points  were  D.  Leech  &  Co.  carriers?"     The  seventh  assign- 
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ment  appears  in  the  opinion.    Irwin  A  Foster  were  defendants' 
agents  at  Cincinnati.     A  verdict  was  rendered  for  plainti£Es. 

W.  B.  Beed  and  II.  M.  Phillips,  for  the  plaintiff. 

MuMurtrie  and  Mcllvaine,  for  the  defendants. 

By  Oonrt,  Blaok»  C.  J.  The  evidence  which  the  court  in  the 
fifth  and  sixth  assignments  of  error  is  compLuned  of  for  reject- 
ing was  intended  to  prove  that  the  defendants  were  not  com- 
mon  carriers  west  of  Pittsburgh;  in  other  words,  that  thej 
were  not  accustomed  to  carry  goods  for  hire  for  all  who  chose 
to  employ  them  on  the  Ohio  river.  But  the  evidence  was  prop- 
erly rejected,  because  the  right  of  the  plaintiff  to  recover,  etc., 
depended  on  the  oUigation  created  by  the  particular  oontmct 
on  which  the  suit  was  founded.  If  they  bound  themselves  on 
this  occasion  to  the  duly  of  common  carriers,  it  is  no  defense  to 
say  that  they  had  never  done  so  before,  or  that  it  was  not  their 
direct  or  principal  business:  Oordon  v.  HutchiMon^  1  Watts 
&  S.  286  [87  Am.  Dec.  464];  Twmey  v.  TFilson,  7  Yerg.  840 
{27  Am.  Dec.  515];  Moses  v.  Norris,  4  N.  H.  804. 

In  the  seventh  specification  it  is  said  the  judge  erred  because 
he  refused  to  permit  the  defendants  to  ask  the  question,  *<  What 
were  the  powers  of  Irwin  h  Foster,  and  what  was  the  extent  of 
their  agency?"  When  an  agent  is  appointed,  a  contract  made 
with  him  about  the  business  to  which  the  agency  relates  is  a 
contract  with  the  principal,  and  the  validity  of  the  contract  is 
not  affected  by  a  limitation  of  the  agent's  authority,  of  which 
the  other  contracting  party  had  no  notice.  This  would  have 
been  enough  to  make  the  exclusion  of  the  proposed  evidence 
perfectly  proper.  But  there  was  another  reason.  The  defend- 
ants did  not  assert  in  the  nm  priua,  nor  was  it  any  part  of  their 
argument  here,  that  the  agents  had  not  authority  to  do  what 
they  did.  Now,  if  the  acts  done  by  them  exposed  their  prin- 
cipals to  the  risks  of  common  carriers  on  the  Ohio,  the  prin- 
cipals can  not,  of  coarse,  clear  themselves  from  responsibility 
by  showiQg  that  though  they  authorized  the  act,  they  did  not 
intend  that  its  legal  effects  should  follow. 

The  greatest  pressure  of  the  defendants'  argument  was  on  the 
exception  to  that  part  of  the  charge  which  submits  to  the  jury 
the  question  whether  the  words,  **  the  responsibility  of  the  line 
to  commence  upon  the  shipment  of  goods  from  Pittsburgh," 
were  or  were  not  inserted  in,  or  rather  left  unerased  from,  the 
bill  of  lading  by  mistake.  It  is  contended  that  there  was  no 
evidence  of  such  mistake.    But  we  think  otherwise,  for  reasons 
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which  may  be  stated  Teiy  briefly.  A  mistake  like  the  one 
alleged  here  can  be  proved  as  any  other  fact  is  proTed,  by  dr- 
eamstantial  as  well  as  by  positiye  evidence.  There  are  sevenil 
facts  from  which  it  may  be  inferred.  The  printed  bill  of  lading 
was  manifestly  intended  to  be  used  at  Pittsburgh.  In  order  to 
make  it  answer  for  Cincinnati,  it  was  obviously  proper  to  strike 
out  "  Pittsburgh"  wherever  the  word  occnrred  and  insert  **  Cin- 
cinnati/' It  was  so  altered  in  the  date,,  and  the  omission  to  do  so 
at  the  other  place  certainly  looks  more  like  an  accident  than  any* 
thing  else.  It  is  not  certain,  bnt  it  is  probable,  that  the  object 
of  having  the  contested  daase  in  a  Pittsburgh  bill  was  to  prevent 
the  i:Q8ponsibility  of  the  defendants  from  commencing  when  the 
goods  were  received  at  their  warehouse,  instead  of  attaching 
only  from  the  time  of  their  actual  shipment.  The  dangers  of 
the  river  navigation  are  excepted,  and  this  by  plain  construction 
makes  them  liable  for  the  other  dangers  which  are  not  excepted. 
They  received  the  full  freight  from  Cincinnati  to  New  York,  and 
this  is  wholly  inconsistent  with  the  notion  that  they  were  mere 
agents  for  the  shipment  of  the  furs,  and  not  carxiers  from  Cin- 
cinnati to  Pittsburgh,  as  well  as  on  all  other  parts  of  the  route. 
Other  facts  might  be  mentioned,  but  these  are  enough  to  show 
that  there  was  some  evidence  of  mistake,  and  the  judge  was 
right  in  submitting  it  to  the  jury. 

It  is  of  the  utmost  importance  to  the  commerce  of  the  coun- 
try that  carriers  shotQd  be  held  to  strict  accountability.  Gross 
wrongs  wotQd  be  practiced  every  day  if  the  laws  on  this  sub> 
ject  were  relaxed.  Slight  evidence  ought  to  be  sufficient  to  set 
aside  any  special  provision  in  the  bill  of  lading  which  is  in- 
tended to  relieve  the  carrier  from  his  ordinary  legal  responsi* 
biliiy.  And  this  not  only  because  public  policy  requires  that 
carriers  should  have  the  strongest  interest  in  the  performance 
of  their  duties,  but  also  on  account  of  the  manner  in  which 
such  stipulations  are  generally  made.  Ooods  are  commonly 
sent  by  the  owner  to  the  carrier's  place  of  business,  where  they 
are  received,  and  the  bill  of  lading  made  out  by  the  carrier  or 
his  clerk.  It  is  often  not  seen  by  the  owner  untQ  it  is  too  late 
to  insist  on  a  change  in  the  terms.  It  can  hardly  be  called  a 
contract,  for  a  contract  requires  the  assent  of  both  parties. 
The  better  rule  perhaps  would  be  to  treat  all  provisions  of  this 
kind  as  void,  unless  inserted  by  the  express  consent  of  the  em- 
ployer. 

The  charge  that  the  defendants  were  bound  to  have  the  furs 
unpacked  and  dried  is  said  to  be  erroneous,  bnt  that  is  not  our 
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opinion.  The  decision  of  the  judge  on  this  point  is  well  sap- 
ported  hj  dear  and  onansweiable  reasoning;  is  sustained  by  a 
case  directly  analogous:  Bird  t.  CromweU,  1  Mo.  58  [13  Am. 
Dec.  470];  and  is  opposed  by  no  authority  which  we  haTe  bean 
able  to  find. 
Judgment  affirmed. 

pRivATB  PsBsoir,  BT  UvDBBiiAKnio  TO  Caskt  Qoods  iob  flnoB,  sab- 
jects  himaelf  to  the  liability  of  a  oommon  carrier:  Powen  ▼.  Davenport,  43 
Am.  Deo.  100,  and  note;  LUtitjohn  v.  Jomu,  39  Id.  132,  and  note.  Whether 
or  not  a  party  has  aabjeeted  himaftlf  to  the  liability  of  a  common  carrier  ia  a 
question  of  fact  for  the  jtuy:  Id. 

AuTHORTrr  or  Oxitkral  Aobht  cav  not  bx  LunrxD  bt  Privatb  Im- 
BTRircnom  not  known  to  the  party  with  whom  he  deals:  LcbdeU  ▼.  Baker,  35 
Am.  Dec  358;  BryoMtyr,  Moore,  45  Id.  96;  MerckanUl'  Bank  v.  Central  Bank, 
44  Id.  605;  Commercial  Bankr.  Kortright,  34  Id.  317;  Walker  v.  SHpwHh,  33 
Id.  IGl,  and  the  notes  to  the  above  cases;  1  Parsons  on  Cont.  49,  where 
the  author  cites  the  principal  case  to  the  above  point;  see  also  London  S.  F,  S, 
▼.  I/agerdown  S.  B„  36  PL  St.  503;  Chn^  t.  The  Land  Co.,  3  PhiU.  447. 

Admisbibiutt  of  Pabol  Etidbxcb  to  Show  Mistakb  in  Writtkn  Ly- 
■TBUMBNT:    See  Chriat  v.  D\ffenbach,  7  Am.  Dec  624,  and  note;  SfnUh  ▼. 
Wmiams,  4  Id.  564,  and  note;  Lestet  ▼.  Dngant^  AdmW,  34  Id.  427,  and  note; 
Moore  v.  Vicke,  32  Id.  301. 

LiMiTATioii  or  Cakrier's  Rbspohsibiutt  bt  Koncx  ob  Special  Pro- 
vision: See  Barney  v.  Prentiet,  7  Am.  Dec  670;  Orange  Co.  Bank  v.  Brown, 
24  Id.  129,  and  note  137;  Tumey  y.  WiUon,  27  Id.  515,  and  note;  Beekman  ▼. 
Shouae,  28  Id.  653,  and  note 

Common  Carrier's  Oblioatiom  to  Dry  Goods  Injured  by  Water.— 
The  case  of  Bird  v.  Cromwell,  1  Mc  81,  cited  in  the  opinion  in  the  principal 
case,  is  reported  in  13  Am.  Dec  470.  This  case  is  almost  identical  with  the 
principal  case,  and  in  the  note  thereto  the  question  is  discussed  at  some  length. 
In  Cameron  v.  Bieh,  53  Id.  670,  the  court  held  that  the  carrier  would  be  lia- 
ble for  damages  caused  by  dampness  generated  by  the  ordinary  operation  of 
natural  causes,  which  might  have  been  prevented  by  skill  and  care  on  the  part 
of  the  carrier:  See  note  to  this  case.  This  rule  is  somewhat  modified  in  the 
case  of  Steamboat  Lynx  v.  King,  49  Id.  135. 


Stbimpfleb  V.  Roberts. 

(18  PsmnTLTAinA  Bsaxb,  S88.] 

RBBumvo  Trust  Arises  in  Favor  of  one  who  pays  the  purchase  price  of 
land,  against  the  party  in  whose  name  the  convejrance  is  made  This 
rule  extends  to  purchasers  from  the  commonwealth. 

Rbbultino  Trust  mat  be  Eotabushed  or  Contradicctd  by  parol  evi- 
dence, even  in  direct  contradiction  of  a  deed,  patent,  or  warrant. 

BviDENCB  or  Agency. — Evidence  that  a  person  is  in  poor  circamstaaces,  a 
clerk  in  the  land  office,  and  that  he  is  credited  with  thirty-two  thousand 
dollars  upon  the  books  of  that  office  in  the  same  manner  as  he  is  with 
the  purchase  price  of  defendant's  land,  is  admissible  as  **nd^pg  to 
prove  that  he  paid  said  purchase  price  as  agent  for  defendant. 
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To  Ebtabush  Pecuhiabt  Condition  or  Man  at  Cbktaix  Date,  evideiioe 
that  his  children  forty  years  after  were  the  owners  of  considerable  prop- 
erty is  too  remote  to  be  safe. 

Title  Papera  Need  xot  be  IirrBODUCED  to  Show  CiRcuMSTAifCEs  or 
Party. — General  acts  of  ownership,  such  as  a  letter  to  his  agent  request- 
ing him  to  pay  taxes  on  certain  property,  are  admissible. 

Pabtt  Who  Undertakes  to  Establish  Resulting  Trust  bt  Parol,  takes 
the  burden  of  proof  on  himself.  He  claims  an  estate  in  land,  not  only 
without  a  deed,  but  in  opposition  to  the  written  title;  ordinarily  such 
trusts  should  not  be  favored. 

.Courts  or  Equity,  though  not  Bound  by  Statute  or  Limitations,  close 
their  doors  against  stale  demands  as  sternly  as  the  courts  of  law. 

-Twenty-one  Years  is  Time  Which  Raises  Presumption  which  will  act 
as  an  Interest  in  land,  and  this  presumption  unrepelled  will  defeat  any 
claim  that  is  set  up  against  it. 

fMPLiED  Trust  is  not  within  Statute  or  Uses,  and  consecjuently  does 
not  become  executed  by  force  of  that  statute.  Such  a  trust  can  only  be 
executed  by  a  voluntary  conveyance  of  the  trustees,  a  decree  in  chancery, 
or  a  judgment  in  ejectment. 

XJourts  or  Equity  Discountenance  Stale  Demands. 

Where  Warrant  is  Issued  to  One  Person,  and  Purchase  Money  is 
Paid  by  Another,  and  the  patent  is  afterwards  taken  out  by  the 
nominal  warrantee,  the  right  of  him  who  paid  the  purchase  money  is 
gone,  unless  he  takes  possession  of  the  land,  or  brings  ejectment  to  re- 
cover it  within  twenty-one  years  from  the  date  of  the  warrant,  and  after 
that  lapse  of  time  be  can  not  recover,  no  matter  bow  clearly  he  may  be 
able  to  prove  that  the  legal  owner  was  in  the  beginning  a  trustee  for 
him. 

Ebbob  to  the  common  pleas  of  Schuylkill  county.  This  is  an 
miction  of  ejectment  to  recover  certain  lands  in  the  above  county^ 
brought  by  the  defendants  in  error  against  the  plaintiffs  in  error. 
Plaintiffs  below  based  their  claim  to  recover  upon  title  derived 
-from  Peter  Benson,  deceased,  and  defendants  upon  title  derived 
from  Sophia  Myer  who  conveyed  to  Cumberland  Dugan.  The 
warrant  to  Sophia  Myer  was  dated  thiriy-first  of  December,  1794, 
and  it  is  claimed  by  plaintifis  below  that  the  purchase  payment 
for  this  warrant  was  made  by  Peter  Benson,  and  that  conse- 
.quently  a  resulting  trust  arose  in  his  favor.  As  evidence  that 
Peter  Benson  paid  the  purchase  money,  different  entries  in  the 
land-office  blotters  were  offered  in  evidence,  all  dated  in  1794. 
Defendants  below  introduced  evidence  showing  the  original 
;application  of  Sophia  Myer,  a  deed  from  Sophia  Myer  to 
Cumberland  Dugan  for  the  disputed  premises,  dated  March  10, 
1801,  and  a  patent  to  Cumberland  Dugan  dated  October  1, 1802. 
It  was  also  shown  that  Peter  Benson  was  a  clerk  in  the  land 
office  between  1792  and  1797,  and  one  J.  L.  Wallace  testified 
-that  it  was  usual  for  the  clerks  in  the  land  office  to  transact 
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business  for  land  applicants^  and  that  Peter  Benson  did  more  of 
this  than  the  other  clerks.  They  further  offered  to  prove  thai 
the  credits  in  the  blotter  in  the  name  of  Peter  Benson,  bj  which, 
the  purchase  money  of  the  disputed  bnaot  appears  to  haye  been 
paid,  were  not  in  fact  his  credits,  but  were  entered  in  his  name 
for  conyenience  sake  for  the  true  owners;  that  during  hia 
clerkship  in  the  land  office  upwards  of  one  thousand  three  hun- 
dred and  eighty-six  waixants  were  entered  as  haying  been  paid 
by  him,  and  that  the  fees  upon  said  warrants  amounted  to  oyer 
thirty-two  thousand  dollars;  that  he  never  perfected  his  title  to 
any  of  said  lands;  that  he  was  poor  and  unable  to  pay  such  largo 
sum;  and  that  no  claim  was  ever  made  by  him  to  any  of  said 
land.  The  court  refused  to  admit  this  eyidence,  and  defendants 
took  their  first  bill.  Plaintiffii  below  then  offered  in  eyidence  a 
letter  from  Peter  Benson  to  his  agent,  William  Potter,  directing 
him  to  pay  the  taxes  on  a  certain  tract  of  land  in  Huntingdon 
county.  They  offered  this  for  the  purpose  of  showing  property 
in  Benson  and  his  abiliiy  to  pay  for  his  different  land  warrants. 
The  court  admitted  this  eyidence  oyer  the  objection  of  defend- 
ants, who  then  took  their  second  bill.  Plaintiffs  introduced 
one  Marshall,  who  testified  that  the  heirs  of  Peter  Benson  in 
1837  were  the  owners  of  tracts  of  land  in  different  counties  of 
the  state,  which  tracts  were  worth  considerable  money.  The 
court  accepted  this  eyidence,  and  defendants  took  their  third 
bill.    The  remaining  facts  appear  from  the  opinion. 

Bannan  and  MaUery,  for  the  plaintiffs  in  error. 

Hughes  and  MeredHh,  for  the  defendants  in  error. 

By  Court,  Black,  C.  J.  A  warrant  for  four  hundred  and 
forty-fiye  acres  and  one  hundred  and  twenty  perches,  issued 
from  the  land  office,  in  the  name  of  Sophia  Myer,  on  the  fifth 
of  May,  1794.  A  survey  was  made,  including  the  land  in  dis- 
pute, on  the  fifth  of  January,  and  returned  on  the  tenth  of  Feb- 
ruary, 1795.  On  the  tenth  of  March,  1801,  Sophia  Myer  con- 
veyed to  Cumberland  Dugan,  by  deed  poll  of  that  date,  and  a 
patent  was  issued  to  Dugan  the  first  of  October,  1802.  It  ap- 
pears from  the  blotters  and  vouchers  in  the  land  office  and  the 
day-book  of  the  receiver  general  that  this  warrant  and  thirly- 
five  others  were  paid  for  by  the  application  of  credits,  which 
Peter  Benson  had  on  the  books  of  the  office  for  lost  warrants 
surrendered.  The  plaintiffs  claim  under  Benson,  whose  heirs, 
on  the  eighteenth  of  April,  1888,  conveyed  the  Sophia  Myer 
tract  and  five  others,  on  which  the  purchase  money  was  paid  by 
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their  father^  at  the  same  time  and  in  the  same  way,  to  Heniy  E. 
Strong,  for  the  consideration  of  one  dollar  and  seryices  ren* 
dered.  Mr.  Strong  conveyed  certain  undivided  parts  to  the 
other  plaintiffs.  There  was  also  a  third  title  given  in  evidence, 
under  a  warrant  to  Henry  Feather,  dated  in  1818;  but  being  of 
no  value  in  itself,  and  having  no  influence  on  the  rights  of  the 
parties  who  claim  under  Benson  or  Dugan,  it  is  not  necessary 
to  notice  it. 

The  plaintiffs  assert  their  right  to  recover  through  Benson, 
for  whom  they  allege  that  the  holder  of  the  legal  title  is  but  a 
trustee.  The  defendants,  without  pretending  to  be  the  owners 
of  the  patent,  rely  on  it  as  showing  a  fatal  weakness  in  the  title 
of  their  adversaries. 

It  is  the  law  of  England  and  of  Pennsylvania,  that  where  one 
buys  land  and  pays  for  it  with  his  own  money,  but  permits  the 
conveyance  to  be  made  in  the  name  of  another,  a  resulting  trust 
arises  in  favor  of  him  who  paid  the  purchase  money;  and  the 
nominal  grantee  holds  the  land  as  trustee  for  the  real  purchaser. 
This  principle  is  applicable  as  well  to  purchases  from  the  com- 
monwealth as  to  conveyances  from  one  private  individual  to 
another.  The  person  whose  name  is  used  as  a  warrantee  is  a 
trustee  for  him  who  took  out  the  warrant  and  paid  the  fees  and 
purchase  money:  Co^y.  Orant,  1  Yeates,  164;  Fbaler  v.  Evic,  2 
Id.  119. 

A  resulting  trust  of  this  sort  may  be  established  by  parol, 
even  in  direct  contradiction  of  a  warrant,  patent,  or  deed;  and 
as  it  may  be  proved,  so  it  may  be  contradicted  by  the  same 
species  of  evidence.  In  the  present  case  the  plaintiffs  had  a 
right  to  show,  by  any  legal  evidence  within  their  power,  that 
Benson  had  paid  the  purchase  money;  and  they  did  prove  it  by 
the  blotters,  vouchers,  etc.,  usually  relied  on  in  old  cases.  It 
was  proper,  also,  to  permit  the  defendants  to  prove  that  he  did 
not  make  the  payment  for  himself,  or  on  his  own  account,  but 
as  agent  for  Sophia  Myer,  or  somebody  else;  and  any  circum- 
stance which  would  throw  light  on  the  transaction  or  explain 
its  true  choiacter  ought  to  have  been  received. 

After  the  extracts  from  the  books  in  the  land  office  had  been 
read,  and  some  evidence  had  been  given  by  the  defendants, 
tending  to  show  that  Benson  had  acted  as  a  mere  agent  in  pay- 
ing for  this  and  other  warrants,  the  defendants  offered  to  prove 
that  Benson,  who  was  a  clerk  in  the  land  office,  and  a  man  of 
very  little  property,  was  credited,  on  the  same  books,  with  the 
purchase  money  of  one  thousand  three  hundred  and  eighty-€dx 
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wanants  in  the  old  purchase,  amounting  in  the  aggregate  to 
more  than  thirty-two  thousand  dollars,  and  that  he  never  laid 
claim  to  any  one  of  the  tracts;  but,  on  the  contraiy,  suffered 
them,  in  many  cases,  while  he  was  still  in  the  office,  to  be 
patented  to  other  persons.  This  ought  to  have  been  admitted. 
That  a  man  in  moderate  circumstances  should  have  paid  this 
large  sum  of  money  on  his  own  account,  without  afterwards 
giviog  any  attention  to  the  immense  estate  which  he  had  thus 
acquired,  is  incredible.  It  can  only  be  accounted  for  by  sujh 
posing  that  in  making  these  numerous  and  heavy  payments  he 
was  acting  as  the  agent  of  other  persons.  The  court  received 
and  submitted  to  the  jury  the  testimony  of  Wallace,  that  Ben- 
son was  in  the  habit  of  receiving  fees  and  transacting  business 
for  people  in  the  land  office.  If  the  facts  set  out  in  the  first  and 
fourth  bills  of  exception  had  been  also  admitted,  they  would 
have  gone  one  step  further,  and  shovni  that  it  was  his  custom, 
in  paying  money  for  his  employers,  to  take  credit  on  the  books 
in  his  own  name;  and  from  this  the  argument  would  have  been 
legitimate  and  fair,  that  the  entiy  in  the  present  case  was  made 
in  the  same  way. 

The  testimony  of  Marshall,  which  was  admitted  by  the  court, 
and  constitutes  the  third  bill  of  exceptions,  was  to  circumstances 
too  remote  to  be  safe,  even  though  the  means  proposed  to  estab- 
lish them  had^been  legal.  The  pecuniary  condition  of  Benson 
at  the  date  of  the  warrant  was  important,  to  be  sure;  but  that  is 
not  to  be  shown  by  proving  that  his  children,  more  than  forty 
years  afterwards,  had  claims  to  land  in  several  counties  of  the 
state. 

The  mortgage  for  land  sold  in  Westmoreland  by  the  elder 
Benson  in  his  life-time  might  have  been  evidence  to  rebut  the 
proof  which  the  other  side  had  given  of  his  poverty,  if  it  had 
been  produced.  But  I  see  nothing  in  this  case  to  justify  the 
admission  of  secondary  evidence,  when  the  primary  might  have 
been  had. 

The  letter  from  Benson  to  Potter,  dated  in  1801,  was  prop- 
erly admitted.  It  is  not  necessary  to  produce  the  title  papers 
of  a  man's  property,  when  the  object  is  merely  to  prove  his  cir- 
cumstances. General  acts  of  ownership  are  sufficient.  A  letter 
requesting  an  agent  to  pay  taxes  for  land  may  be  very  slight 
evidence  even  for  such  a  piurpose,  but  it  is  admissible. 

The  evidence  contained  in  the  fifth  bill  of  exceptions  was 
rightly  ejected.  It  consisted  of  agreements  and  letters  between 
llyer,  Young,  and  Dugan.    The  parties  to  these  contracts,  and 
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ihoae  who  carried  on  the  correspondence^  were  bound  by  what 
they  contained.  But  as  to  Benson  and  those  claiming  under 
him,  they  were  res  inter  alios  acta. 

Before  we  consider  the  main  point  on  which  the  charge  of  the 
court  below  is  objected  to  (and  we  propose  to  consider  no  oth- 
erSy  the  rest  not  being  sustained),  it  may  be  well  to  recall  the 
evidence  which  is  said  to  establish  the  trust  in  favor  of  Benson, 
and  the  circumstances,  confirmatory  and  infirmatory,  which  go 
to  support  and  overthrow  it.  John  Eeble's  blotter  and  other 
books  in  the  land  office  show  that  Benson  was  charged  with  the 
price  of  this  warrant,  and  that  he  paid  it.  This  blotter  was 
never  considered  a  record;  and  certified  copies  were  not  admit- 
ted in  evidence  until  the  act  of  1823  was  passed  for  that  pur- 
pose: Purdon,  427.  Previously  to  that  time  the  entries  were 
proved  and  admitted  as  private  papers:  OalbraUh  v.  Detrich^  8 
Watts,  112.  The  act  of  assembly  did  not  change  their  nature 
as  evidence,  but  only  furnished  a  more  convenient  means  of 
getting  them  before  courts  and  juries.  They  were  admitted 
before  and  since  1823,  apparently  upon  the  rule  which  admits 
other  private  memoranda  of  deceased  persons  in  evidence,  where 
they  were  against  the  interest  of  the  persons  making  them. 
But  long  experience  of  their  accuracy  has  given  them  a  credit 
which  no  other  unofficial  books  have  received  in  our  courts. 
Still  they  constitute  but  parol  evidence,  and  are  not  con^slusive 
proof  of  anything.  That  warrants  were  frequently  said  by 
those  books  to  have  been  paid  for  by  persons  who  did  not  actu- 
ally advance  the  money,  except  as  agents,  no  one  can  doubt; 
and  the  fact  has  been  often  proved.  The  defendants  attempted 
to  prove  it  here.  They  showed  that  Benson  was  a  clerk  in  the 
land  office.  Clerks  were  at  that  time  in  the  habit  of  acting  as 
agents  to  an  extent  which  grew  into  a  great  evil;  and  the  year 
afterwards  a  law  was  passed  to  forbid  them:  Purdon,  782.  One 
aged  ^ritness  was  called,  who  remembered  Benson,  and  knew 
that  he  transacted  more  business  as  agent  than  any  of  the  other 
clerks.  He  died  in  1801,  leaving  scarcely  any  personal  prop- 
erty. He  paid  the  purchase  money  on  a  great  number  of  other 
warrants,  without  afterwards  perfecting  the  titles.  The  certifi- 
cate of  the  receiver  general,  that  the  purchase  money  was  paid 
on  the  Sophia  Myer  warrant,  was  in  the  usual  form,  without 
any  mention  of  Benson's  name,  and  does  not  appear  ever  to 
have  been  in  his  possession,  but  was  found  among  certain  title 
papers  which  John  Myer  had  delivered  to  Pott  and  Boyer. 
John  Myer,  and  not  Benson,  handed  in  the  application  for  the 
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Sophia  Myer  and  nine  oiher  tracts,  on  all  of  which  the  pnichafle 
monejr  is  marked  in  the  blotter  as  paid  bj  Benson;  bat  on  none 
of  them  did  he  oyer  take  oat  or  apply  for  patents.  The  appli- 
cation is  marked  as  Myer's,  and  is  in  his  handwriting. 

The  parly  who  ondertakes  to  establish  a  resalting  trast  by 
parol  evidence  takes  the  harden  of  proof  on  himself.  He 
daims  an  estate  in  land,  not  only  without  a  deed,  bat  in  oppo- 
sition to  the  written  title.  Records  and  deeds  are  not  easily 
orerthrown,  as  is  manifest  enoagh  from  the  stringent  roles 
which  this  coart  has  often  laid  down  in  cases  of  parol  sales. 
The  whole  doctrine  of  resulting  trusts  is  a  violation  of  the 
sound  principles  on  which  the  statute  of  frauds  is  based,  and 
ought  not  to  be  favored,  except  when  the  trust  originated  in  the 
bad  faith  of  the  nominal  purchaser.  The  extension  of  it  to 
eases  in  which  the  cestui  que  trust  has  voluntarily  placed  his 
rights  in  such  a  condition  that  he  can  only  establish  them  by 
parol,  is  of  doubtful  policy;  and,  like  other  departures  from  the 
statute  of  frauds,  has  probably  done  more  mischief  than  it  has 
ever  corrected.  For  these  reasons,  it  is  more  than  doubtful  if 
any  chancellor,  upon  the  evidence  which  this  case  presents, 
would  decree  specific  execution  of  the  trust,  supposing  the  facts 
to  be  recent,  and  time  no  element  in  the  decision.  It  may  be, 
indeed,  that  the  frequent  use  which  was  made  in  early  times  of 
the  names  of  persons  as  warrantees,  who  were  not  the  real  own- 
ers, for  the  piurpose  of  evading  the  laws  against  engrossing  the 
public  lands,  entitles  this  peculiar  kind  of  trust  to  more  than 
ordinary  favor.  Certain  it  is,  that  the  blotter  has  been  allowed 
to  decide  very  many  disputes  in  favor  of  the  person  by  whom 
it  showed  the  money  to  have  been  paid;  but  never,  in  any  case 
that  I  know  of,  where  the  evidence  of  agency  was  as  strong  as 
it  is  here. 

The  principal  question  yet  remains  to  be  noticed.  The  de- 
fendants insist  that  the  great  length  of  time  which  elapeed 
after  the  date  of  the  warrant,  and  before  any  claim  was  made 
under  Benson,  raises  a  presumption  of  law  which  is  conclusive 
against  the  title  derived  from  him.  It  is  true  that  the  trans- 
action which  creates  the  contest  between  these  parties  .is  en- 
tirely too  old  to  be  investigated  now  with  the  slightest  hope  of 
ascertaining  the  truth.  It  is  impossible  for  us  to  feel  any  con- 
fidence in  the  evidence  which  can  be  furnished  by  men  of  these 
times  concerning  occurrences  so  remote.  Fifty-two  years  went 
round  between  the  time  when  the  purchase  money  for  this  land 
was  paid  and  the  bringing  of  the  present  suit.     During  all  that 
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time  Deifher  Benson,  nor  his  heirs,  nor  anybody  else  deriving 
title  from  him,  made  any  claim  to  the  land;  nor  paid  taxes  for 
it;  nor  exercised  any  act  of  ownership  over  it;  nor  manifested 
the  least  sign  of  consciousness  that  they  had  title  to  it.  We 
are  now  asked  to  determine  the  rights  of  the  parties,  on  such 
facts  as  can  be  fished  up  from  the  oblivion  of  more  than  half  a 
century.  Nearly  two  generations  have  lived  on  the  earth  and 
been  buried  in  its  bosom  since  this  business  was  transacted. 
Of  the  men  who  were  then  in  active  life,  and  capable  of  being 
witnesses,  not  one  in  tweniy  thousand  is  now  living.  Written 
documents,  whose  production  might  have  settled  this  dispute 
instantly,  have  been,  in  all  human  probability,  destroyed,  or 
lost,  or  thrown  away  as  useless.  The  matter  belongs  to  a  past 
age,  of  which  we  can  have  no  knowledge  except  what  we  derive 
from  history,  through  whose  medium  we  can  dimly  discern  the 
outlines  of  great  public  events;  but  all  that  pertains  to  men's 
private  affiurs  is  wholly  invisible,  or  only  visible  in  such  a  sort 
as  to  confound  the  sense  and  mislead  the  judgment.  **No 
man,"  says  Mr.  Justice  Sergeant,  in  Fovlk  v.  Broum,  2  Watts, 
215,  "  ought  to  be  permitted  to  lie  by  while  his  rights  can  be 
fairly  investigated  and  justly  determined,  until  time  has  in- 
volved them  in  uncertainty  and  obscurity,  and  then  ask  for  an 
inquiry."  For  such  reasons  as  these  it  is  that  every  civilized 
fiociely  has  fixed  a  limited  time  within  which  all  rights  must  be 
prosecuted.  Where  this  is  not  done  by  positive  enactment  of 
the  legislature,  the  judiciary  calls  in  the  aid  of  presumption; 
and  courts  of  equity,  though  not  bound  by  the  statutes  of  lim- 
itation, close  their  doors  against  stale  demands  as  sternly  as 
the  courts  of  law. 

Time  will  raise  presumptions  as  conclusive  for  or  against  an 
original  title  as  it  will  in  other  cases.  We  have  as  little  power 
to  read  the  ashes  of  burnt  papers,  or  call  dead  witnesses  from 
their  graves  to  testify  in  a  dispute  about  business  transacted  by 
the  land  jobbers  of  the  last  century,  as  we  would  have  if  the 
controversy  was  on  any  other  subject.  It  is  accordingly  settled 
that  the  non-return  of  a  survey  for  seven  years,  without  taking 
possession,  or  paying  the  surveyor's  fees,  is  an  abandonment  of 
the  warrant:  Starr  v.  Bradford ,  2  Pen.  So  W.  384.  And  even 
where  the  negligence  is  imputable  to  the  officer,  a  long  delay 
will  defeat  the  virarran tee's  title:  Zerbe  v.  Schall,  4  Watts,  140. 
The  title  of  a  warrantee  is  presumed  to  have  been  conveyed 
where  no  claim  is  made  under  it  for  a  long  time:  OaUoway  v. 
Ogle,  2  Binn.  468.     A  sale  of  warranted  land  for  taxes,  though 
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ixregnlar  and  Toid,  if  the  warzant  holder  had  made  early  oppo- 
cdtioiiy  becomes  a  perfect  title  after  an  acquiescence  of  twenty-one 
years:  Beady.  Ooodyear^  17  Seig.  &  B.  350.  Payment  of  taxes  for 
twenty-one  years  is  presumptive  evidence  of  a  conveyance  from 
the  warrantee:  Taylor  v.  Dougherty^  1  Watts  &  S.  324.  A  survey 
unimpeached  for  twenty-one  years  is  conclusively  presumed  to 
have  been  regular:  CatUT.  Spring,  2  Watts,  390;  NiemanY.  Ward, 
1  Watts  &  S.  68;  and  that  even  when  there  is  an  unexecuted 
order  of  rcsurvey  by  the  board  of  property:  CoUina  v.  Barclay , 
7  Pa.  St.  67.  In  short,  the  courts  of  this  state  seem  uniformly 
(and  especially  of  late)  to  have  refused  to  go  back  more  than 
twenty-one  years  to  settle  any  difficulty  about  the  issuing  of 
warrants  or  patents,  or  the  making  or  returning  of  surveys,  or 
the  payment  of  purchase  money  to  the  commonwealth.  These 
questions,  like  others,  are  disposed  of  according  to  the  legal 
presumptions  which  arise  from  the  lapse  of  time.  The  time 
which  raises  a  presumption,  which  will  act  on  an  interest  in 
land  is  twenty-one  years:  Orr  v.  Cunningham,  4  Watts  So  S. 
297;  and  this  presumption  unrepelled  will  defeat  any  claim  that 
is  set  up  against  it.  It  is  veiy  clear,  therefore,  that  the  plaint- 
iff's title  is  either  established  beyond  all  dispute,  or  else  made 
utterly  worthless  by  the  lapse  of  time.  Either  the  trust  result- 
ing to  Benson  from  the  payment  of  the  purchase  money  is 
extinguished,  or  the  title  under  the  patent  must  be  wholly  lost 
to  those  who  claim  it.  Both  these  titles  can  not  exist  now  in 
the  vigor  they  had  fifty  years  ago,  and  demand  a  decision  be- 
tween them  on  their  original  merits. 

The  plaintiffs  contend  that  the  presumption  ought  not  to  be 
against  them,  since  the  patentee  has  not,  any  more  than  them- 
selves, either  taken  possession  of  or  paid  taxes  for  the  land. 
Cumberland  Dugan  did  not,  from  the  date  of  the  patent  (nor 
did  his  heirs),  make  any  open  claim  to  the  land,  nor  perform 
any  of  the  duties  which  as  owners  of  it  they  were  botmd  to 
perform,  until  1837,  when  they  brought  an  ejectment  against 
the  occui)ants  of  the  land,  which  seems  to  be  still  pending. 
But  it  must  be  remembered  that  the  conveyance  of  the  war* 
rantee  and  the  patent  from  the  commonwealth  gave  him  the 
legal  title,  and  he  was  in  possession  by  construction  of  law. 
Actual  possession  would  not  have  made  his  right  any  stronger^ 
as  against  another  claimant,  who  was  not  himself  in  possession. 
His  title,  on  the  face  of  it,  was  as  perfect  as  it  could  be  made. 
He  needed  no  judgment  or  decree  of  any  court  to  make  it 
better.    It  was  not  necessaiy  or  possible  for  him  to  bring  suit 
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againBt  Benson,  or  his  heirs  or  alienees,  to  establish  that  his 
legal  estate  was  free  from  the  trust  which  the  plaintifEs  assert  it 
was  charged  with.  His  non-payment  of  taxes  is  proof  that  he 
was  not  a  yeiy  good  citizen;  but  that  is  a  default  for  which  his 
title  could  only  be  divested  by  a  treasurer's  sale.  On  the  other 
hand,  Benson  and  his  heirs  had  a  claim  resting  in  parol,  and  if 
they  knew  or  believed  it  to  be  just,  it  was  their  business  to 
make  it  appear. 

To  demand  of  the  cestui  que  trust,  under  the  circumstances  of 
this  case,  that  he  should  establish  his  claim  before  a  judicial 
tribunal  within  a  reasonable  time  or  lose  it,  is  complained  of  as 
a  hardship  by  the  plaintiffs.  They  say  that  no  bill  in  equity 
could  be  filed  for  want  of  a  court  having  chancery  jurisdiction, 
and  that  an  ejectment  could  not  be  brought,  because  nobody 
lived  on  the  land.  The  answer  is,  that  they  might  have  taken 
possession  of  the  premises  and  compelled  the  other  pariy  to 
commence  proceedings.  They  reply  that  possession  ought  not 
to  be  required,  because  the  land  is  not  fit  for  cultivation,  and  the 
coal  has  been  but  recently  discovered.  This,  when  put  in  plainer 
words,  means  that  the  property  was  not  thought  to  be  worth 
looking  after  until  lately,  which  is  precisely  the  reason  that 
may  be  given  by  almost  every  man  who  neglects  to  prosecute  his 
rights  to  real  estate.  But  it  has  never  yet  been  received  as  a 
sufficient  excuse,  and  never  ought  to  be.  Besides,  Benson,  if 
the  land  was  really  his,  might  at  least  have  filed  a  caveai 
against  the  issuing  of  the  patent,  or  demanded  a  conveyance 
afterwards. 

The  opinion  of  Mr.  Justice  Kennedy  in  Drket  v.  Coryell,  5 
Watts  &  S.  60,  was  much  relied  on  as  showing  that  a  patent 
fraudulently  obtained  will  be  of  no  avail  against  the  true  owner. 
That  case  was  essentially  different  in  all  its  features  from  this 
one.  There  the  party  claiming  against  the  patent  had  not  only 
paid  the  purchase  money  for  himself,  and  on  his  own  account, 
but  had  the  conveyances  of  the  nominal  warrantees.  Time  had 
raised  no  presumption  against  him;  for  the  suit  had  been 
brought  within  much  less  than  twenty-one  years.  Correyy, 
Caxton,  4  Binn.  149,  and  Bixler  v.  Baker,  Id.  219,  are  still  less 
to  the  purpose. 

It  is  also  insisted  that  Dugan  obtained  the  patont  by  a  fraud 
upon  minor  children.  The  heirs  of  Benson,  at  the  time  of  his 
death,  were  respectively  of  the  ages  of  ten,  eight,  and  three 
years,  but  when  the  suit  was  brought  they  were  fifty-seven,  fifty- 
five,  and  fifty.    Their  minority,  at  the  tizue  the  patent  issued^ 
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would  not  juatify  their  inaction  after  the  disability  was  removed. 
An  equitable  claim  to  land,  founded  on  fraud,  is  of  all  others 
the  sort  of  claim  which  ought  to  be  pursued  before  time  has 
rendered  explanation  impossible:  Hdvendeny.  Annedey,  2  Sch.  & 
Lef.  683. 

Another  argument  much  pressed  is,  that  Benson's  payment  of 
the  purchase  money  gaTe  him  such  a  use  of  the  land  as  became 
immediately  executed  by  force  of  the  statute  of  uses,  27  Henry 
yjJJL.;  that  he  or  his  heirs  became  inyested  with  the  legal  titto 
as  soon  as  the  patent  passed  it  from  the  commonwealth;  that 
haying  the  legal  title,  they  were  constructiyely  in  possession; 
and  that  the  presumption  from  lapse  of  time  is  therefore  not 
against  them,  but  in  their  favor.  The  inferences  aire  logically 
drawn,  but  the  premises  are  not  true.  An  implied  trust  is  not 
within  the  statute  of  uses.  Where  the  use  is  expressly  and  im- 
mediately limited  on  the  legal  estate,  it  will  be  executed  in  the 
cestui  que  use.  But  a  use  limited  on  a  use  will  not  bei  22  Yin. 
Abr.  268.  Where  the  trust  is  expressed  in  the  deed  which  cre- 
ates the  legal  estate,  the  trustee  can  not  set  up  the  statute  of 
limitations,  either  at  law  or  in  equiiy ,  against  his  cestui  que  truai^ 
any  more  than  a  tenant  for  years  can  do  so  against  his  landlord, 
and  for  the  same  reason;  namely,  because  it  would  be  claiming 
in  opposition  to  the  title  by  which  he  himself  holds.  But  here 
the  warrant,  deed  poll,  and  patent  purport  to  giye  Dugan  the 
legal  as  well  as  the  equitable  title  for  his  own  use,  and  that  of 
his  heirs  and  assigns.  They  do  not  on  their  face  require  him 
to  hold  it  for  the  use  of  Benson.  If  there  be  anything  in  pais 
and  outside  of  the  written  title  from  which  a  trust  of  the  land 
results  to  Benson,  such  a  trust  can  be  executed  in  no  other  way 
Umn  by  the  Toluntaiy  conveyance  of  the  trustee,  or  by  a  decree 
in  chanceiy,  or  (what  is  equivalent  here)  a  judgment  in  eject- 
ment. Where  a  party  is  prima  facie  the  owner  of  land  in  his 
own  right,  and  is  to  be  turned  into  a  trustee  by  matter  of  evi- 
dence, all  presumptions  are  against  him  who  alleges  himself  to 
be  cestui  que  trust,  and  if  he  withholds  his  evidence  until  it  be- 
comes obscure  and  unintelligible,  he  must  bear  the  consequences 
of  his  own  default. 

This,  then,  is  the  case  of  an  ejectment,  brought  as  a  substitute 
for  a  bill  in  equity,  to  declare  the  holders  of  the  legal  title 
trustees  of  Benson,  and  to  compel  the  execution  of  the  trust: 
Peebles  v.  Reading^  8  Serg.  &  R.  484;  Jachman  v.  Ringland,  4 
Watts  &  S.  149.  The  transaction  supposed  to  be  set  forth  in 
the  bill  as  the  origin  of  the  trust  was  doubtful  at  first,  if  we 
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caD  be  sappofied  to  know  anjChing  about  it  from  the  evidence 
before  na;  it  was  fiftj-two  years  old  when  the  bill  was  filed, 
and  there  was  no  intermediate  acknowledgment  of  the  trast  by 
one  party,  and  no  assertion  of  it  by  the  other.  A  decree,  in 
such  a  case,  could  not  be  pronounced  in  favor  of  the  plaintiff, 
without  running  counter  to  all  precedent.  Courts  of  equity 
will  not  listen  to  claims  so  old  that  they  would  be  barred  at  law 
by  the  statute  of  limitations.  If  this  rule,  which  is  in  itself  so 
just  and  wise,  needed  the  authority  of  great  names  to  support  it. 
Lord  Talbot:  AggoA  v.  Picibere/Z,  3  Atk.  225;  Lord  Bedesdale:  CTn- 
derwoodT,  Courtoum,  2  Sch.  So  Lef.  71;  Chief  Justice  Marshall: 
Elmendorf  v.  Ibylor,  10  Wheat.  152;  Chancellor  Kent:  Demor 
rest  V.  Wynkoop,  3  Johns.  Ch.  129  [8  Am.  Deo.  467];  and  Judge 
Stoiy :  1  Eq.  Jur.  529 — ought  to  be  sufficient  for  the  purpose. 

It  follows,  from  what  I  have  said,  that  where  a  warrant  is 
issued  to  one  person,  and  the  purchase  money  is  paid  by  an- 
other, and  the  patent  is  afterwards  taken  out  by  the  nominal 
warrantee,  the  right  of  him  who  paid  the  purchase  money  is 
gone,  unless  he  takes  possession  of  the  land  or  brings  ejectment 
to  recover  it  within  twenty-one  years  from  the  date  of  the  war^ 
rant;  and  after  that  lapse  of  time  he  can  not  recover,  no  matter 
how  clearly,  he  may  be  able  to  prove  that  the  legal  owner  was 
in  the  beginning  a  trastee  for  him.  In  such  cases,  the  maxim 
Omnia  proBsumuntur  rUe  esse  acta,  is  applied  to  the  proceedings 
of  the  land  office,  and  the  presumption  of  law  is  conclusive 
against  all  rights  which  do  not  appear  on  the  face  of  the  com- 
monwealth's grant.  Evidence  of  purchase  money  paid  by  the 
plaintiff,  as  the  groundwork  of  his  title,  ought  to  be  rejected  by 
the  court,  if  the  date  of  the  payment  be  more  than  twenty-one 
years  before  suit  brought,  unless  it  be  accompanied  by  an  offer 
to  prove  such  acknowledgments,  on  the  part  of  the  warrantee, 
as  will  take  the  case  out  of  the  rule  here  laid  down.  What  ac- 
knowledgments would  be  sufficient  for  that  purpose  is  a  point 
not  raised  by  this  record. 

When  I  say  that  the  suit  must  be  brought  within  twenty-one 
years  from  the  date  of  the  warrant,  I  sx>eak  of  a  case  like  the 
present  one,  in  which  the  alleged  trust  is  proved  by  the  naked 
and  solitary  fact  of  the  payment,  of  purchase  money.  Where 
the  cestui  que  trust  has  superintended  the  survey  and  paid  the 
officer's  fees,  or  exercised  other  acts  of  ownership  over  the  land, 
the  presumption  in  favor  of  the  trustee  would,  perhaps,  not 
begin  to  arise  until  he  did  some  act  of  hostility,  such  as  selling 
his  title,  or  taking  out  a  patent  to  himself. 
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We  haye  come  to  tliis  concluBion  vriih  the  deliberation  which 
was  demanded  by  the  interests  of  the  present  parties,  the  rights 
of  those  who  claim  under  the  numerous  other  warrants  paid  for 
hj  the  same  person,  and  the  importance  of  the  general  ques* 
tion.  The  cause  was  twice  argued  with  great  ability,  once  be- 
fore all  the  judges,  and  afterwards  again,  in  the  absence  only 
of  him  whose  death  we  have  since  been  called  to  lament. 
From  the  first  no  member  of  the  court  felt  that  the  judgment 
could  be  sustained,  and  all  the  sunrivors  now  concur  in  the 
opinion  that  its  reTersal  is  demanded  alike  by  precedent  and 
principle. 

Judgment  reversed,  and  venire  /acuu  de  novo. 


RwuLTiNO  Trust  may  A&isb  where  one  pays  the  pnrohaae  price  of  land 
and  the  deed  U  taken  in  another's  name:  Jackaon  t.  MiUer,  21  Am.  Deo.  316; 
fboU  T.  Colvin,  3  Id.  478;  Denton  v.  McKensde,  1  Id.  664;  Hall  v.  Sprigg^  12 
Id.  506;  Jackson  t.  Marae,  8  Id.  306;  CuphUl  v.  InbeU,  19  Id.  675;  Depeyder 
V.  Oould,  29  Id.  723;  PadgtU  v.  Lawrence,  40  Id.  232,  and  the  notes  to  above 


Rbsttltiko  TaiTST  from  Pdbchasx  or  Land  mat  be  Shown  bt  Pabol: 
SmUheal  v.  Oray,  34  Am.  Deo.  664. 

Appuoatiov  op  Statuts  op  Limitations  and  its  Obsertancb  in  Courts 
OP  Equitt  is  discussed  at  length  in  Perkius  v.  Cartmelly  42  Am.  Deo.  753, 
and  cases  referred  to  in  note  thereto.  That  courts  of  equity  di&oountenance 
stale  demands,  bches,  and  neglect  is  well  established,  even  in  the  absence  of^^ 
a  statute  of  limitations:  See  PerHn$  v.  CartmeO,  42  Id.  753;  Smith  v. 
l^hompBon,  54  Id.  126,  and  extensive  note  tliereto;  IVeet  t.  TViomton,  Id.  134f 
Hudson  V.  Layton,  48  Id.  167,  and  cases  in  note. 

Adverse  Possession  fob  Twenty-onb  Years  is  conclusive  as  to  title  ia 
the  person  adversely  holding:  Broten  v.  McKinney,  36  Am.  Deo.  139.  So  aik 
adverse  holding  for  twenty  years  will  bar  ejectment:  Berihdemy  v.  Johnaon^ 
38  Id.  179;  see  the  notes  to  those  cases,  where  others  are  collected.  That  aa 
easement  may  be  acquired  by  an  adverse  user  of  twenty-one  years,  seo' 
French  v.  Marslin,  ante,  p.  294,  and  note. 

Thb  principal  case  is  cited  and  appirmed  in  AfcBarron  v.  Glassy  2K^ 
Fa.  St.  133,  to  the  point  involved  in  the  last  subdivision  of  the  syllabus. 


Lancaster  Bank  v.  Woodwabd. 

[18  POINBTLTAKXA  StATV,  867.] 

Payment  op  Check  to  Partt  Holding  It  one  day  before  it  becomes  due,, 
and  before  it  has  been  presented  to  the  bank  upon  which  it  was  drawn*, 
destroys  its  negotiability  and  value  forever. 

Chboks  are  not  as  High  Evidence  op  Indebtedness  as  Notes,  but  are- 
equally  subject  to  the  rule  that  when  taken  up  or  paid  after  the  day  in 
the  check  specified,  they  are  subject  to  all  intervening  oonsideratioii* 
which  would  afiect  them  between  the  original  parties. 
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Absence  of  Deposit  in  Bank  to  Cbsdit  of  Drawer  of  Check  is  suffi- 
cient notioe  to  such  bank  not  to  pay  the  check. 

P&AcncB  OF  Paying  Overdrafts,  even  to  persons  in  good  standing  with 
the  hanky  has  no  aathority  in  sound  usage  or  in  law. 

Ordinarilt  It  is  Question  of  Fact  What  is  Reasonable  Time  within 
which  to  present  a  check  for  payment,  but  in  cases  of  great  negligence, 
snch  as  paying  a  check  over  a  year  after  it  is  made  payable,  without  in- 
quiry, the  court  is  justified  in  instructing  the  jury  that  the  plaintiff 
should  not  recover. 

Assumpsit  upon  a  check,  of  which  the  following  is  a  copy: 

**  Lanoasteb,  December  14,  1848. 
"  Lancaster  Bank  pay  to  Samuel  Hunt  or  order,  on  the  four> 
teenth  of  January,  1849,  six  hundred  dollars. 
"  $600.  Samuel  W.  Woodward." 

One  day  before  this  check  became  due.  Woodward  sent  the 
sum  of  six  hundred  dollars  to  the  payee.  Hunt,  at  his  residence, 
and  instructed  his  messenger  to  procure  a  return  of  the  check. 
The  messenger,  one  Zell,  paid  the  money  to  Hunt,  and  asked 
him  for  the  check.  Hunt  put  his  hand  in  his  pocket,  said  he 
could  not  find  it;  had  left  it  at  his  house,  but  would  give  it  to 
Woodward  next  week.  Zell  saw  Woodward  a  few  days  later 
and  told  him  what  he  had  done.  Hunt  did  not  deliver  the 
check  to  Woodward,  but  about  a  year  later,  in  January,  1850, 
delivered  it  to  the  Penn  Township  Bank  to  be  collected.  The 
cashier  of  the  Penn  Township  Bank  forwarded  it  immediately 
to  the  Lancaster  Bank,  and  two  days  later  it  was  paid  by  the 
latter  bank,  by  charging  it  to  the  account  of  Woodward.  At 
this  time  Woodward  had  but  thirteen  dollars  and  eighty-six 
cents  on  deposit  in  the  Lancaster  Bank.  At  the  trial  the  bank 
attempted  to  establish  a  usage  and  practice  to  pay  checks  at 
some  time  after  they  became  due,  and  to  pay  checks  of  custom- 
ers who  had  no  funds  to  their  credit.  The  lower  court  in« 
structed  the  juiy  in  substance  to  find  for  defendants. 

Hiester  and  Champneys,  for  the  plaintiff. 

Frcaer  and  Eeed,  for  the  defendant. 

By  Court,  Woodwabd,  J.  The  defendant  in  error  having  paid 
his  check  to  the  holder  of  it,  the  day  before  the  time  appointed 
for  its  payment,  the  negotiability  and  the  value  of  the  instru- 
ment were  gone  for  ever.  As  he  had  no  funds  in  the  Lancaster 
Bank  when  he  drew  the  check,  he  was  bound  to  place  them  there 
before  it  became  payable,  or  pay  the  amount  directly  to  the 
holder.     He  chose  to  do  the  last;  and  no  possible  exception  cao 
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be  taken  to  his  choice.  He  oaght,  indeed,  to  haye  required  hia 
check  to  be  deliyexed  to  him  on  paying  the  amount^  and  it 
would  Beem  his  agent,  by  whom  he  sent  the  money,  did  demand 
it;  but  Hunt  alleged  that  he  had  it  not  with  him  at  the  place 
where  the  payment  was  made,  and  promised  to  deliver  it  to  Mr. 
Woodward  the  next  week.  The  check  was  not  deliyered  up  as 
it  should  have  been,  but  the  payment  of  it  extinguished  all 
liability  of  Woodward  on  account  of  it.  More  than  a  year  after 
the  time  appointed  for  its  payment,  and  after  its  actual  payment, 
the  Lancaster  Bank  received  it  from  the  Penn  Township  Bank; 
and  after  two  days'  delay,  paid  it  to  the  Penn  Township  Bank, 
or,  what  is  the  same,  placed  it  to  their  credit  on  their  books; 
and  now  the  Lancaster  Bank  claims  to  have  been  an  innocent 
indorsee  without  notice.  Had  it  been  a  negotiable  note,  there 
can  be  no  doubt  an  indorsee  would  have  taken  it  at  his  peril. 
The  indorsee  of  overdue  paper' takes  it  exclusively  on  the  credit 
of  the  indorser,  and  subject,  even  without  mala  fides^  to  all  the 
intrinsic  considerations  that  would  affect  it  between  the  original 
parties:  Snyder  v.  Riley ^  6  Pa.  St.  164  |47  Am.  Dec.  452].  But 
a  note  is  much  higher  evidence  of  indebtedness  than  a  check. 
Indeed,  a  check,  of  itself,  is  not  evidence  of  a  debt  or  loan  of 
money.  The  presumption  is  that  it  was  given  in  payment  of  a 
debt,  or  that  cash  was  given  for  it  at  the  time:  Flemming  v.  Mo 
Clairiy  13  Id.  178.  Checks  are  no  doubt  often  negligently  re- 
tained, and  presented  long  after  they  should  be;  but  when  a 
bank  sees  that  a  customer  appointed  a  day  in  his  check  for  its 
payment,  that  that  day  has  long  since  passed,  and  that  no  funds 
have  been  deposited  to  meet  it,  the  bank  must  be  held  to  the 
rule  in  regard  to  other  overdue  paper,  and  be  presumed  to  have 
taken  it  on  the  credit  of  the  indorser.  •  These  circumstances  are 
sufficient  to  put  the  bank  on  inquiiy,  and  therefore  they  are  not 
to  be  regarded  as  innocent  indorsees  without  notice. 

But  the  bank  attempts  to  justify  itseU  in  paying  this  overdue 
check,  when  the  drawer  had  no  funds  in  its  vaults,  on  the  ground 
that  he  was  a  customer  in  good  credit,  and  had  given  no  notice 
to  them  that  it  had  been  paid.  The  absence  of  deposits  was  a 
sufficient  notice  to  them  not  to  pay  the  check,  for  checks  are 
always  supposed  to  be  drawn  on  a  previous  deposit  of  funds: 
Story  on  Prom.  Notes,  641.  In  Fletcher  v.  Manning^  12  Mee. 
&  W.  571,  it  was  held  that  a  check  presented  and  paid  is  no 
evidence  of  money  lent  or  advanced  by  the  banker  to  the  cus- 
tomer. On  the  contrary,  it  is  prima  facie  evidence  of  the  re* 
payment  to  the  amount  of  the  check  by  the  banker  to  the  ous- 
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tomer  of  money  previously  lodged  by  the  customer  in  the  banker's 
hands. 

Such  is  the  usual  course  of  business^  and  the  yeiy  vride  de* 
parture  from  it  by  the  Lancaster  Bank,  in  paying  this  overdue 
check  out  of  other  funds  than  those  of  the  drawer,  can  not  be 
justified.  It  was  attempted  to  prove  a  custom  to  pay  overdrafta 
of  solvent  dealers  with  banks,  but  it  failed;  and  if  it  had  not 
failed,  such  a  custom  should  be  abolished.  Mdiis  usus  abolen' 
dus  esi.  Our  banking  institutions  are  generally  conducted  by 
boards  of  directors,  to  whom  stockholders  look  for  the  proper 
use  and  management  of  the  capital  invested;  whilst  the  ordi* 
nary  routine  of  daily  business  is  intrusted  to  cashiers  and  clerks, 
who  are  not  directors,  generally  not  stockholders,  and  who  have 
no  power  to  discount  paper.  If  these  subordinate  officers  might 
pay  checks,  which  are  properly  drafts  on  funds  deposited,  when 
there  were  no  funds  of  the  drawer  on  deposit,  the  capital  of 
banks  would  be  liable  to  perversion  to  purposes  and  in  modes 
that  were  never  contemplated,  either  by  the  legislature  or  the 
stockholders.  That  the  practice  of  paying  overdrafts  has  pre- 
vailed to  some  extent  is  quite  likely;  and  it  may  be  true  that 
boards  of  directors  have  in  some  instances  sanctioned  it;  but  it 
has  no  authority  in  sound  usage  or  in  law.  The  more  nearly 
these  institutions  keep  in  the  line  of  regular  business  transac- 
tions, the  more  effectually  will  they  accommodate  the  public 
and  secure  their  own  interests. 

In  the  case  before  us,  the  Lancaster  Bank  was  informed  by 
its  own  books  that  the  defendant  had  no  funds  on  deposit  out 
of  which  to  pay  the  check,  and  the  bank  possessed  no  other 
funds  out  of  which  it  had  a  right  to  pay  it. 

As  to  the  complaint  that  the  court  withdrew  the  cause  from 
the  jury,  it  is  enough  to  say,  that  upon  the  facts  before  them, 
they  were  fully  justified  in  asserting,  as  matter  of  law,  that  the 
plaintiff  was  not  entitled  to  recover.  It  is  true,  that  in  Eoths^ 
child  V.  Corney,  9  Barn.  &  Cress.  388,  it  was  left  to  the  jury  to 
determine  whether  the  defendants  had  taken  a  check  six  days 
old,  under  circumstances  which  ought  to  have  excited  the  sus- 
picions of  prudent  men.  In  Byles  on  Bills,  p.  175,  it  is  laid  down, 
on  the  authorify  of  a  great  number  of  English  cases,  that  bills 
and  notes  and  checks,  payable  on  demand,  must  be  presented 
within  a  reasonable  time;  and  that  what  is  a  reasonable  time 
seems  to  be  a  question  of  law.  Other  authorities  treat  it  as 
a  question  of  fact,  and  this  is  perhaps  the  better  opinion  as  to 
ordinary  cases;  but  the  delay  in  this  case  was  so  great,  and  the 
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conduct  of  the  bank  was  so  grossly  negligent  in  paying  a  check 
so  long  overdue,  without  deposits  of  the  drawer,  and  without 
inquiry,  that  we  think  the  learned  judge  was  entirely  right  in 
giving  the  jury  the  instructions  he  did. 
The  judgment  is  a£Srmed. 

Notice  op  Duhonor  op  Check  need  not  be  given  to  a  drawer  who  had 
no  funds  in  the  tiank  at  the  time  the  check  was  payable:  Peek  v.  TKonuUf 
61  Am.  Deo.  135. 

Holder  op  Check  is  Bound  to  Use  Dub  DnJoxKCB  in  obtaining 
the  money,  and  most  present  it  and  demand  payment  within  a  reasonable 
time:  Cntger  v.  ArmUrong^  2  Am.  Dec.  127;  Sndik  v.  Jomb^  32  Id.  527,  and 
note.  The  time  within  which  a  check  should  be  presented  for  payment  is 
liscnssed  in  this  latter  case. 


Patiebson  v.  Todd  &  Lemon. 

[18  PmiSTLTAIIU  BXAXB,  426.] 

Cndobssb  or  Pbomissort  Note  may  be  considered  as  the  drawer  of  a  bill 
of  exchange  npon  the  maker  thereof. 

lUDOBSElfSNT  OP  NOTE    OVERDUE  18  EQUIVALENT  TO  DRAWING  KbW  BiLL 

OP  EzcHAKOB,  payable  at  sight,  npon  which  the  indorser  is  liable  only 

upon  proof  of  a  demand  npon  the  maker,  and  notice  of  his  failore  to  pay. 

Such  indorsement  is  not  a  new  note. 
Note  Overdue  akd  Note  Payable  on  Duand  are  in  l^;al  effect  the 

same. 
Br  Parol  Evidence,  Contract  op  Indorsement  may  be  converted  into 

an  absolute  and  unconditional  promise  to  pay,  or  to  mean  nothing  further 

than  the  transfer  of  the  note  without  recourse. 

Error  to  the  common  pleas  of  Blair  county.  Action  upon  a 
promissory  note  made  to  George  W.  Patterson  by  John  S.  Wilt, 
dated  December  16, 1841,  and  indorsed  by  G.  W.  Patterson, 
and  afterwards,  on  June  1, 1842,  assigned  by  Todd  &  Lemon  to 
William  K.  Piper.  At  the  trial,  John  Piper  testified  that  he  was 
present  when  Patterson  gave  the  above-described  note  to  William 
Barr  in  part  payment  for  a  horse.  The  note  had  been  due  a  few 
days  at  that  time.  He  believed  the  note  was  indorsed  by  Patterson 
at  the  time  it  was  offered.  Some  time  after,  the  note  came  into  the 
possession  of  Todd  &  Lemon;  they  gave  it  to  William  K.  Piper 
for  a  horse.  John  S.  Wilt,  the  drawer  of  the  note,  said  that  he 
had  never  been  called  upon  to  pay  the  note  to  his  recollection; 
that  he  could  have  paid  it  in  the  spring  of  1842;  that  he  had 
since  become  insolvent.  A.  Smith  testified  that  at  the  time  of 
the  horse  trade  between  Patterson  and  Barr,  Barr  did  not  like 
to  take  the  note  unless  Patterson  would  guarantee  it;  that  Pat- 
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terson  refused  to  guarantee  it,  and  that  Barr  afterwards  agreed 
to  his  terms,  and  took  the  note.  The  court  instructed  the  jurj 
inter  alia:  "  The  claim  is  upon  the  alleged  indorsement,  and  the 
plaintiffs  must  recoTer  upon  that  indorsement,  if  at  all;  they  do 
not  claim,  and  can  not  claim,  to  recover  in  their  name,  on  any 
guaraniy  given  by  Patterson  to  Barr.  Was  the  note  indorsed 
by  Patterson,  and  indorsed  after  due?  This  is  a  question  of 
fact  for  you.  If  it  was,  it  thence  went  into  circulation  on  the 
credit  of  the  indorser.  Such  indorsement  is  to  be  considered 
as  the  making  of  a  new  note,  and  imposing  on  the  indorser  the 
primary  obligation  of  a  drawer;  and  to  charge  him,  demand  and 
notice  need  not  be  shown.  If  Patterson  indorsed  the  note  after 
it  was  due,  then  the  plaintiffs  are  therefore  entitled  to  a  verdict 
for  its  amount,  with  interest;  otherwise  they  are  not.  The  ques- 
tion of  fact  is  for  you."  Verdict  for  plaintiff.  Plaintiff  in 
error  now  relies  upon  the  instructions  of  the  court  for  a  reversal 
of  the  judgment. 

Caivin^  for  the  plaintiff  in  error. 

Blair,  for  the  defendants  in  error. 

By  Court,  Lewis,  J.  The  questions  for  decision  in  this  case 
have  relation  to  the  effect  of  indorsing  a  promissory  note  over- 
due. 1.  What  is  the  contract  which  the  law  implies  from  such 
an  indorsement?  2.  Is  the  implied  contract  subject  to  modifi- 
cation by  parol  evidence  of  the  special  agreement  made  by  the 
parties  at  the  time  of  the  transaction  ?  In  181C,  Chief  Justice 
Parker,  in  Field  v.  Nickerson,  13  Mass.  131,  considered  it  re- 
markable that  the  law  on  so  familiar  a  contract  as  the  indorse- 
ment of  a  note  on  demand  should  at  that  late  period  be  doubt- 
ful; and  it  is  certainly  to  be  regretted  that  on  a  kindred,  if  not 
the  identical,  question,  it  remains  in  the  same  condition  in  Penn- 
sylvania. 

The  law  of  bills  of  exchange  seems  to  be  well  understood. 
Eveiy  business  man  knows  that  when  he  receives  an  inland  bill 
of  exchange,  it  is  his  duty  to  present  it  for  payment  at  matur- 
ity, if  payable  at  a  particular  time;  or  within  a  reasonable  time, 
if  payable  at  sight;  and  in  either  case,  to  give  immediate  notice 
to  the  drawer,  if  the  bill  be  dishonored.  If  these  duties  be 
neglected  by  the  holder,  the  drawer  is,  in  general,  discharged 
from  all  further  liability  on  the  bill.  It  is  also  well  understood, 
among  the  learned  and  unlearned,  that  the  rules  of  the  law 
merchant  which  regulate  the  liabilities  of  the  parties  on  bills  of 
exchange  apply  also  to  the  indorsement  of  promissory  notes. 
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The  indoraer  of  a  note  is  considered  as  the  drawer  of  a  bill  of 
exchange  upon  the  maker,  and  the  body  of  the  note  is  referred 
to  for  the  purpose  of  showing  the  sum  to  be  paid,  the  time  and 
place  of  payment,  and  the  fact  that  the  bill  is  already  accepted 
by  the  maker  of  the  note,  whose  signature  thereto  places  him, 
as  between  the  indorsee  and  himself,  in  the  condition  of  a 
drawee  of  a  bill  of  exchange,  after  acceptance.  Where  a  note 
is  indorsed  before  it  is  due,  the  holder  mnst  present  it  for  pay- 
ment at  maturity,  and  in  case  of  default,  must  give  immediate 
notice  of  the  dishonor.  But  after  the  note  becomes  due,  it  is 
payable  whenever  the  holder  chooses  to  demand  it,  and  for  this 
purpose  an  action  at  law  is  a  sufficient  demand,  as  between  the 
maker  and  holder.  Like  a  contract  for  the  payment  of  money, 
where  no  time  of  payment  is  specified,  it  is  legally  payable  pres- 
ently. So  that  when  such  a  note  is  indorsed,  the  indorser  still 
stands  in  the  condition  of  the  drawer  of  an  inland  bill  of  ex- 
change; and  we  refer  to  the  note,  as  before,  for  the  puxpose  of 
ascertaining  the  amount,  and  the  time  and  place  of  payment. 
The  time  of  payment  having  passed,  the  note  is,  in  law,  payable 
on  demand,  and  this  shows  that  the  indorsement  is  to  be  con- 
sidered as  if  made  upon  a  j^ew  note  payable  on  demand,  and 
the  legal  effect  of  it  is  precisely  the  same  as  if  the  indorser  had 
drawn  an  inland  bill  of  exchange  upon  the  maker,  payable  at 
sight.  It  is  the  duty  of  the  bolder  of  such  a  bill  to  present  it 
for  payment  within  a  reasonable  time,  and  if  the  bill  be  dishon- 
ored, to  give  immediate  notice  thereof  to  the  drawer.  In  the 
case  of  an  indorsement  of  a  note  overdue,  the  holder  is,  in  like 
manner,  bound  to  present  it  for  payment  within  a  reasonable 
time;  and  in  case  of  non-payment,  to  give  immediate  notice  of 
the  dishonor  to  the  indorser,  otherwise  the  latter  is  discharged 
from  liability.  This  doctrine  is  fully  sustained  by  the  authori- 
ties. 

It  is  stated  in  Ch.  Bills,  16, 16,  that  a  bill  may  legally  be  in- 
dorsed after  it  is  due  and  has  been  dishonored,  but  not  after  it 
has  been  paid  by  the  acceptor:  Mut/ord  v.  Walcot,  1  Ld.  Raym. 
675;  Dehers  v.  Harriot,  1  Show.  163;  Callow  v.  Lawrence,  3 
Mau.  &  Sel.  97;  Bacon  v.  Searlea,  1  H.  Black.  89;  Hubbard  y. 
Jackson,  1  Moo.  &  P.  11;  and  that  a  bill  indorsed  after  due  is 
equivalent  to  drawing  a  new  bill  payable  at  sight:  Dvrigld  v.  .£^- 
er8on,  2  N.  H.  159;  Hugely  v.  Davidson,  2  Mill  Const.  33.  But 
there  is  this  distinction  between  notes,  etc. ,  indorsed  after  and 
before  due,  that  in  the  first  case  the  holder  takes  them  subject 
to  all  the  defenses  to  which  they  were  subject  in  the  hands  of 
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the  original  parties:  Ch.  Bills,  16, 16.  It  may  fairly  be  inferred 
from  Mr.  Chitty's  statement  of  the  distinction  between  indorse- 
ments of  bills  after  due  and  before  due,  that  the  only  di£Ference 
is  that  in  the  first  case  the  holder  takes  them  subject  to  all  the 
equities  which  existed  between  the  original  parties;  and  in  the 
last  case,  he  takes  them  discharged  of  all  such  defenses. 

That  the  indorsement  of  a  note  overdue  is  equivalent  to  draw* 
ing  a  new  bill  payable  at  sight,  upon  which  the  indorser  is 
liable  only  upon  proof  of  a  demand  upon  the  maker  within  a 
reasonable  time,  and  immediate  notice  of  the  default,  is  fully 
established  by  the  following  decisions  made  by  the  highest 
courts  of  our  sister  states,  and  pronounced  by  judges  whose 
learning  and  experience  in  this  particular  branch  of  the  law 
entitle  their  opinions  to  the  highest  regard:  Pocle  y.  IbHesan^  1 
McGord,  199  [10  Am.  Dec.  663];  EcfeH  t.  Dea  Caudres,  1  Mill 
Const  70  [12  Am.  Deo.  609] ;  Course  t.  Shacldrford,  2  Nott  k  M. 
288;  Bishop  t.  Dexter,  2  Conn.  419;  IleldY,  Nickerson^  13  Mass. 
131;  CoU  v.  Barnard,  18  Pick.  260  [29  Am.  Dec.  684];  Berry  y. 
Bobinson,  9  Johns.  121  [6  Am.  Dec.  267]  ;^yan  y.  McManus,  11 
Id.  180;  LeaviU  v.  Putnam,  3  N.  Y.  494  [53  Am.  Dec.  322];  S.  C, 
1  Sandf.  199;  McKinneyY.  Crawford,  8  Serg.  &  B.  353;  Bremer 
Y.  WigMman,  7  Watts  &  S.  265. 

The  cases  which  are  supposed  to  conflict  with  this  view  of  the 
subject,  and  to  sustain  the  position  that  the  contract  of  indorse- 
ment, when  made  upon  a  note  overdue,  changes  its  character, 
and  becomes  an  original  and  unconditional  engagement  to  pay 
the  amount,  are:  Brown  v.  Daviea,  3  T.  R.  80;  Bank  of  North 
America  v.  Barriere,  1  Teates,  360;  Leidy  v.  Tammany,  9  Watts, 
853;  and  Jordan  v.  Hurst,  12  Pa.  St.  269.  In  Brown  v.  Davies, 
the  only  question  was  whether  the  maker,  in  an  action  against 
him  by  an  indorsee,  could  be  permitted  to  prove  a  payment  to 
the  payee  before  the  indorsement.  No  question  touching  the 
liabilily  of  the  indorser  arose  in  the  cause,  or  was  decided  by 
the  court;  and  the  misapprehension  which  has  since  occurred 
in  relation  to  some  of  the  loose  remarks  of  one  of  the  judges  on 
a  question  to  which  his  attention  was  not  drawn,  and  on  which, 
he  did  not  feel  called  upon  to  speak  with  precision,  shows  th& 
danger  of  relying  upon  such  obiter  dicta  as  authority  for  any* 
thing.  The  case  of  the  Bank  v.  Barriere,  1  Yeates,  360,  was 
decided  by  a  single  judge,  upon  its  own  special  circumstances, 
and  has  not  only  been  so  explained  and  understood,  but  it  wan 
solemnly  decided  by  this  court,  nearly  thiriy  years  ago,  that  it 
furnished  no  authority  for  the  doctrine  that  the  conditional 
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contract  of  indorsement  may  be  tortured  into  an  original  un- 
conditional engagement:  McKinney  t.  Crawford,  8  Serg.  &  R. 
351. 

The  case  of  Leidy  v.  Tammany,  9  Watts,  853,  like  that  of 
Bank  of  North  America  v.  Barriere,  1  Yeates,  360,  was  properly 
decided  upon  its  special  circumstances;  and  the  observations  of 
the  judge,  in  going  further  than  the  case  required,  must  not  be 
received  to  unsettle  the  established  rules  of  law.  There  are  other 
cases  in  which  the  erroneous  idea  that  an  indorsement  of  a  note 
overdue  is  a  new  note  seems  to  float  in  the  minds  of  the  judges; 
but  the  error  arises  from  a  want  of  precision  in  the  language  used 
in  some  of  the  early  cases.  When  it  was  intended  to  say  that  such  ^ 
an  indorsement  was  a  new  bill,  payable  at  sight,  the  judge  has  been 
erroneously  supposed  to  mean  a  new  note,  payable  on  demand. 
The  difference  is  so  manifest  as  to  need  no  explanation.  In 
Jordan  v.  Hurst,  12  Pa.  St.  269,  a  demand  was  made  upon  the 
maker  of  the  note  on  the  fourth  day  after  the  indorsement,  and 
it  was  stated  in  the  case  "  that  the  drawer  [of  the  note]  had  no 
property  or  effects  out  of  which  the  debt  could  be  levied." 
There  was  no  complaint  of  a  want  of  diligence  in  making  de- 
mand upon  the  maker  of  the  note,  and  we  do  not  propose  to 
inquire  into  the  propriety  of  the  decision  that  his  insolvency 
dispensed  with  the  necessity  of  notice  to  the  indorser.  But  it 
can  not  be  denied  that  the  observations  of  the  judge  who  deliv- 
ered the  opinion  of  this  court  in  that  case  had  a  tendency  to 
mislead  the  intelligent  and  excellent  president  who  decided  this 
cause  in  the  coui*t  below.  The  observations  of  Mr.  Justice 
Coulter  lose  much  of  their  weight,  however,  when  it  is  remem- 
bered that  they  extended  to  a  question  not  necessarily  arising 
in  the  case,  that  they  are  founded  chiefly  upon  the  cases  already 
explained  as  not  sustaining  the  position  that  an  indorsement  of 
a  note  overdue  is  a  new  note,  and  that  the  learned  judge  himself 
virtually  abandons  the  position  when  he  concedes  that  the  action 
against  the  indorser  can  only  be  sustained  "after  the  original 
maker  of  the  note  has  refused  payment."  This  implies  the  ne- 
cessity of  a  demand  upon  the  maker,  which  is  altogether  repug- 
nant to  the  idea  that  the  indorsement  is  a  new  note. 

The  interrogatories  of  Mr.  Justice  Duncan,  in  McKinney  v. 
Crawford,  8  Serg.  &  R.  353,  have  never  been  satisfactorily 
answered  by  those  who  desire  to  convert  an  indorsement  into 
an  absolute  and  unconditional  engagement  to  pay  the  amoimt: 
<'  If  it  was  a  contract  of  absolute  and  immediate  liability,  why 
indorse  f    For  what  purpose  draw  ?     Why  not  give  his  own 
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note?"  Id.  We  fully  adopt  the  language  of  Mr.  Justice  Dun- 
can in  the  case  last  cited,  in  which  he  declares  that  "  it  is  now 
a  doctrine  well  settled,  that  in  the  case  of  all  notes,  whether 
overdue  or  not,  to  render  the  indorser  liable,  there  must  be  a 
demand  on  the  maker  and  notice  to  the  indorser,  unless  a  con- 
tract of  a  different  nature  from  that  of  indorsement  is  to  be  im- 
plied from  the  special  circumstances  and  the  understanding  of 
the  parties  at  the  time  of  the  transaction:"  McKinney  t.  Craw^ 
fordy  Id.  867.  A  note  overdue  and  a  note  payable  on  demand 
are,  in  legal  effect,  identical,  and  therefore  the  decision  in  Jf2> 
Kinney  v.  Crawford  is  a  direct  decision  on  the  question  involved 
in  this  case. 

We  have  seen  that  the  contract  of  indorsement  may  be  con- 
verted by  parol  evidence  into  an  absolute  and  unconditional 
engagement  to  pay  the  amount:  Bank  of  North  America  v.  Bar* 
riere,  1  Yeates,  360;  Leidy  v.  Tammany,  9  Watts,  853.  It  fol- 
lows that  it  may  be  explained,  by  the  same  kind  of  evidence,  to 
mean  nothing  further  than  a  transfer  of  the  debt,  without  re- 
course to  the  indorser.  The  evidence  on  this  part  of  the  case 
ought  to  be  submitted  to  the  jury,  if  the  plaintiff,  on  another 
trial,  by  the  proof  of  demand  and  notice  should  establish  a 
prima  fade  title  to  recover.  But  in  the  absence  of  evidence  of 
a  demand  upon  the  maker  of  a  note  and  notice  to  the  indorser, 
the  instructions  given  by  the  court  below  were  erroneous.  The 
instruction  ought  to  have  been  given  that  the  plaintiffs  were 
not  entitled  to  recover. 

Judgment  reversed,  and  venire  de  novo  awarded. 


NoTK  Indobsxd  AiTKR  Matitbitt,  in  its  legal  effect,  ai  between  indoner 
and  indorsee,  becomes  an  inland  bill  of  exchange,  payable  on  demand:  Jones 
V.  RoUwion,  54  Am.  Dec.  212,  and  note.  Such  a  note  between  the  indorsee 
and  maker  remains  a  note  payable  on  demand:  Id. ;  Daniel  on  Keg.  Inst., 
sec.  611. 

Parol  Evidbncs  to  Explain  or  Vary  Indobssmknt. — This  subject  is 
discussed  at  length  in  note  to  JIUl  v.  Ely,  9  Am.  Dec.  376;  see  also  Perkma 
T.  CaUin,  29  Id.  282,  and  Hall  v.  Newcomb,  42  Id.  82,  where  other  cases  are 
collected  in  notes. 

The  principal  cask  is  cited  in  Boss  v.  Espy,  66  Pa.  St.  481,  to  sustain 
the  point  that  evidence  is  admissible  to  show  that  at  the  time  of  an  indorse- 
ment  of  a  note  the  first  and  second  Lndorsers  agreed  that  in  case  of  loss  thej 
should  bear  it  jointly. 


628  HoLLiDAT  V.  Rheeil  [FmiL 


HoiiLIDAT  V.  BhEEIL 

[IB  Pmmulvawa  BXAXB,  460.] 

Patkkt  mat  n  Valid,  although  some  parts  of  the  mMhlne  daaoribed 

were  not  the  origiiial  hiTention  of  the  patentee. 
Iv  Ammciiro  bi  Included  nr  Patxrt  Which  is  not  NiWy  or  if  th» 

patent  ooyen  any  material  or  anbetantial  part  of  a  maehfaie  whioh  the 

patentee  did  not  invent  or  dieooTer,  the  patent  ie  void. 
Valid  Patxrt  mat  bi  Obtainsd  upoir  New  Combutatiov  of  eziating 

principles  or  machines. 
On  Who  Obtaivb  Patbht  upon  Two  Appuanois  upon  WAtBii-waBEi.» 

when  said  patent  is  attacked,  mnst  show  that  each  of  said  appUaaoea  la 

new,  or  his  patent  is  Toid. 

iHBTEUOnON    THAT  IF   THXEB    18  AnTTHINO  NxW  IN  iNVUmUJI  ft  ptttsili 

obtained  npon  it  is  valid,  is  erroneons. 
In  Absbnob  op  Pbatbb  bob  SpBomo  iNSSBUonoN,  the  rilanoe  oi  th» 
Jndge  is  no  error. 

Bbbob  to  the  common  pleas  of  Oumberland  eoimly.  This  is 
an  action  upon  a  promissoxy  note,  the  consideration  of  which 
was  the  patent  right  to  a  water-wheel  obtained  bj  one  Howd« 
The  plaintiff  admitted  this  &ct,  also  that  the  note  was  n^go-^ 
tiated  after  matnriiy.    The  f^usts  appear  from  the  opinion. 

Penrose  and  Biddle,  for  the  pLuntiff  in  error. 
Ibdd,  for  the  defendant  in  error. 

By  Oonrt,  Bjmx.,  0.  J.  This  suit  was  brought  on  a  note 
which  the  defendant  below  had  given  the  plaintiff  for  the  price 
of  a  patent  right  for  Howd's  water-wheel.  The  defense  waa 
that  the  patent  was  yoid,  haring  been  obtained  hy  Howd,  the* 
patentee,  for  an  alleged  improyement  which  was  in  fact  not  hia 
inyention,  but  had  been  known  and  in  use  before  his  pretended 
discoyeiy  of  it.  The  court  instructed  the  juiy  that  this  defense, 
if  established,  would  entitle  the  defendant  to  a  yerdict;  and  the 
whole  controversy,  therefore,  was  properly  made  to  turn  on  the- 
yalidity  of  the  patent. 

The  act  of  congress  requires  the  inyentor,  before  he  shall  re- 
ceiye  a  patent,  to  describe  his  inyention,  and  to  specify  and 
point  out  the  part  and  improvement,  or  combination,  which  he^ 
claims  as  his  own  invention.  In  the  present  case,  Howd,  the- 
patentee,  described  in  the  schedule  the  wheel,  as  improved  by 
himself,  the  mode  of  its  construction,  the  materials  of  which  it 
was  composed,  and  the  principles  of  its  operation;  and  con- 
cluded by  pointing  out  jMurticularly  what  he  claimed  as  his  in* 
vention.    This  description  is  said  to  be  obscure;  but  it  is  intel* 
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ligible  enough  to  show  very  dearly  that  Howd  did  not  claim  the 
whole  wheel  as  his  inyention,  but  only  a  part  of  it,  which  he 
alleged  was  a  new  and  usef  ol  improvement  upon  an  old  wheel 
known  before. 

When  this  case  was  here  on  a  former  writ  of  error:  Ekeem  t. 
BMiday,  16  Pa.  St.  817,  it  was  held  that  the  patent  was  not  to 
be  adjndged  void  merely  because  ereiy  part  of  the  whole  wheel, 
as  described  in  the  schedule,  was  not  the  original  invention  of 
the  patentee.  This  opinion  has  our  fullest  assent.  It  is  cer- 
tainly not  necessaiy  to  the  validity  of  the  patent  that  those 
parts  should  be  new  which  the  patentee  admits  to  be  old;  and 
he  does  admit  everything  to  be  old  which  he  does  not  claim  as 
new.  It  is  for  the  parts  claimed  as  his  own  invention,  and  as 
snch  particularly  pointed  out,  that  the  patent  is  issued.  It 
covers  no  more;  and  he  is  not  bound  to  prove  the  originality  of 
what  is  not  in  it,  to  make  it  a  protection  for  what  is  in  it. 

Another  plain  deduction  from  this  specification  is,  that  the 
patentee  claims  as  his  invention  more  than  one  improvement  of 
the  water-wheel;  or,  more  properly  speaking,  an  improvement 
capable  of  being  divided  into  several  parts,  which  might  have 
been  invented  at  different  times  and  by  different  persons.  **  The 
application  of  the  water  upon  the  outside  of  the  wheel,  and 
operating  upon  the  principle  of  reaction/'  might  be  the  inven* 
tion  of  one  man;  while  ''  the  spouts,  or  chutes,  giving  the  water 
a  direction  with  the  motion  of  the  wheel,"  might  have  been  dis- 
covered by  another.  Since,  then,  one  of  these  constituent  por- 
tions of  the  improvement  patented  might  be  new  and  another 
old,  the  claim  of  originality  may,  in  its  nature,  be  partly  true 
and  partly  false.  Supposing  it  to  be  so,  is  the  patent  void?  or 
is  it  to  be  held  valid  and  good,  because  one  part  of  the  invention 
is  really  original,  though  it  covers  other  things  to  which  the 
patentee  has  no  just  claim  ? 

This  is  not  a  new  question.  The  federal  courts  have  often 
had  it  before  them.  It  has  been  discussed  and  decided  in  the 
circuit  court  of  Massachusetts:  WhiUemore  v.  Cutter^  1  GkJl. 
480;  IjOtoeU  v.  Lewia^  1  Mason,  188;  Barrett  v.  HaU,  Id.  447; 
Moody  V.  Fiske,  2  Id.  112;  iu  the  circuit  court  of  Pennsylvania: 
Evam  V.  Hettick^  3  Wash.  (U.  S.)  425;  and  iu  the  supreme  court 
of  the  United  States:  Evana  v.  Eaton,  3  Wheat.  454;  and  it  has 
been  uniformly  held  that  if  anything  be  included  in  a  patent 
which  is  not  new,  the  patent  is  void.  If  what  is  new  be  mixed 
with  what  is  old,  the  patent  is  no  protection  for  either.  It  is  a 
fatal  objection  to  a  patent  that  it  covers  any  substantial  or 
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mfttflrial  pari  of  a  machine  which  the  patentee  did  not  invent 
or  discover. 

There  is,  it  is  true,  a  certain  sense  in  which  it  is  not  necessaxy 
that  any  part  of  a  patented  machine  should  be  new.  Old  mate- 
rials, or  old  principles,  may  be  used  in  combination,  so  as  to 
produce  a  new  result:  Pennock  v.  Dialogue^  4  Wash.  (U.  S.)  643, 
and  the  novelty  of  the  effect  makes  it  a  new  machine.  In  this 
sense,  it  may  be  said  that  there  is  nothing  new  imder  the  sun; 
for  the  simple  elemente  of  all  mechanical  power  are  as  old  as 
the  earth.  It  is  a  new  combination  of  these  original  principles 
that  makes  any  invention  new.  A  patent  may  be  obtained,  not 
only  for  a  new  arrangement  of  elementary  principles,  but  for  a 
new  combination  of  two  or  more  existing  machines.  In  such  a 
case,  the  patent  must  stand  upon  the  combination  only,  and  the 
patentee  can  have  no  exclusive  right  to  the  separate  machines: 
Moody  V.  Fiake^  2  Mason,  117.  But  this  patent  does  not  stand 
upon  a  combination.  Howd  claimed  the  application  of  the 
water  on  the  outside  of  the  wheel  as  his  invention,  and  also  the 
spouts,  or  chutes,  not  because  they  form  together  a  new  combi- 
nation, but  because  each  one  of  tiiese  things  is,  in  itself,  new. 
He  asserts  that  both  are  his  original  inventions;  and  if  the 
assertion  be  untrue  with  respect  to  either,  or  to  any  essential 
part  of  either,  his  patent  is  wholly  void. 

It  is  possible  that  when  the  judge  below  submitted  it  to  the 
jury  to  say  whether  there  was  anything  new  in  Howd's  claim, 
he  meant  to  speak  of  it  as  a  unit,  and  to  say  that  it  was  valid  if 
it  was  new  in  any  degree.  But  looking  at  the  charge,  without 
the  least  disposition  to  be  hypercritical,  we  can  not  give  it  that 
construction.  On  the  contrary,  we  think  the  natural  and  obvi- 
ous meaning  of  the  words  is,  that  if  any  part  of  what  the 
patentee  claimed  as  his  invention  was  new,  the  plaintiff  might 
recover.  He  adopts  the  plaintiff's  fifth  point  by  answering  it 
in  the  affirmative,  and  in  effect  says,  that  if  there  is  anything 
new  or  useful  in  Howd's  wheel,  either  in  the  formation  of  the 
chutes,  the  manner  in  which  the  wheel  is  made,  or  the  combina- 
tion of  the  chutes  and  wheel,  the  patent  is  valid.  This  was 
dividing  the  asserted  improvement  into  distinct  parts,  and  sub- 
mitting them,  together  with  some  other  things  not  covered  by 
the  patent,  to  the  jury  to  say,  upon  each  of  them  separately, 
whether  there  was  anything  new  in  either,  and  directing  a  ver- 
dict for  the  nlaintiff  in  case  the  affirmative  was  found.  If  tliia 
were  the  rule,  the  smallest  modicum  of  originality  would  sanc- 
tify any  amount  of  piracy  on  other  men's  rights.    The  per- 
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son  who  inTented  ffle  steam-whisile  might,  upon  this  principle, 
have  had  a  valid  patent  for  the  locomotiye.  But  such  is  not  the 
law.  If  the  patentee's  claim,  as  set  forth  by  himself,  was  false, 
his  patent  was  void;  and  if  false  in  any  material  or  substantial 
part,  it  is  the  same  as  if  false  throughout. 

The  other  assignments  of  error  have  not  been  sustained.  That 
one  which  complains  that  the  court  did  not  give  a  construction 
to  the  patentee's  schedule  and  summary  of  his  claim  is  espe- 
cially destitute  of  force.  Perhaps  it  needed  a  ti*anslation,  and 
the  judge  would  no  doubt  have  furnished  one,  if  he  had  been 
called  on  to  do  so.  But,  in  the  absence  of  a  prayer  for  specific 
instructions,  his  silence  was  no  error. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


What  Necsssaby  to  Constttotjb  Valid  Patent:  See  J>avia  t.  BeU,  81 
Am.  Dec.  202,  and  note. 

Omission  to  Givb  Instructions  that  might  have  been  proper,  if  asked» 
18  not  error,  hut  only  the  giving  Mrrong  instructions,  or  the  refosing  right 
ones  when  asked:  State  v,  ScoU,  42  Am.  Dec.  148;  CTiurehman  v.  Smithy  36  Id. 
211;  BriUain  v.  DoyUsstown  Bank,  39  Id.  110,  and  not4  The  above  rule  is 
well  established  in  Pennsylvania:  See  Weriz  v.  May^  21  Pa.  St.  274;  Hubtr 
V.  WiU<m,  23  Id.  178;  Raudi,  v.  MiUer,  24  Id.  277;  Siorch  v.  Corr,  28  Id. 
135;  Wtamer  v.  Jtua%  29  Id.  257;  Newman  v.  Edwards,  34  Id.  32;  Deen  t. 
Ilerrold,  37  Id.  150;  Bain  t.  Doran,  54  Id.  124;  WaUser  v.  Humbert,  55  Id. 
407;  Dam$  v.  Bigkr,  62  Id.  242;  Cooper  v.  AUimus,  Id.  486;  Arikmn  t.  Am- 
eom5,  28  Leg.  Int.  284;  Nedy  v.  Merrick,  7  Phila.  170. 


GiNGRIOH  V.  FoLTZ. 

[19  PsmtTLTAifiA  Statb,  88.] 

BiciTALB  ur  Patent  are  not  Evidencb  against  One  Holdino  bt  Set- 
tlement, or  other  right  prior  to  the  date  of  the  patent,  although  they 
are  evidence  against  one  who  relies  on  possession  alone,  and  shows  no 
tiUe,  or  who  claims  under  improvements  or  other  rights  arising  subse- 
quently to  the  date  of  the  patent. 

PiTBCTASEB  OF   LaND  UNDER    PATENT   IS   BoUND  TO    TaKE    NoTICE  of  the 

chain  of  conveyances  which  authorizes  the  commonwealth  to  grant  her 
remaining  title  to  the  patentee. 
PuRcnASSB  OF  Land  at  Execution  Sale  Acquires  Such  Title  only  as 
the  execution  debtor  had. 

Ejectment  by  Catharine  Foltz  against  Cover  and  Gingrich. 
John  Beesor,  who  died  in  1799,  directed  that  a  legacy  be- 
queathed by  him  to  hia  daughter  Barbara  Evich  should  be  in- 
vested in  die  purchase  of  a  tract  of  land  to  be  held  by  her 
during  her  life  and  to  go  to  her  children  after  her  death.    The 
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ezecators  of  John  Beesor  executed  to  Bamza  Eyioh  a  deed  of 
the  traot  of  land  in  question  in  1828,  granting  the  same  to  her 
**  dozing  her  natural  life,  and  after  her  death  to  the  use  of  the 
heirs  of  her  body  and  their  heirs  and  assigns  forerer/*  This 
deed  was  not  recorded.  In  1828  a  patent  to  this  tract  Was 
granted  bj  the  commonwealth  to  Barbara  Erich,  but  by  whom 
it  was  obtained  did  not  appear  on  the  triaL  It  was  recited  in 
the  patent  that  **  said  tract  was  surveyed  in  pursuance  of  a  war- 
rant dated  the  fourth  of  June,  1752,  granted  to  said  Henry  Fox, 
whose  right  in  and  to  said  part,  by  virtue  of  sundry  oonvey- 
ances  and  other  assurances  in  law,  became  Tested  in  the  said 
Barbara  Evich,  to  haye  and  to  hold  the  said  tract  of  land,  with 
the  appurtenances,  unto  the  said  Barbara  Evich  and  her  heirs 
to  the  use  of  her,  the  said  Barbara  Evidh,  her  heirs  and  assigns 
forever.'*  In  1882  the  sheriff  sold  the  land  in  dispute  under  an 
execution  issued  upon  a  judgment  previously  obtained  against 
Barbara  Evich,  and  the  defendants  are  the  successors  in  interest 
of  the  purchaser  at  that  sale.  One  or  other  of  the  purchasers 
was  in  possession  from  the  date  of  the  sheriff's  sale  until  the 
oommeucement  of  this  action,  in  December,  1848.  No  notice 
was  given  at  the  sale  that  Barbara  Evich  had  only  a  life  estate 
in  the  land.  The  plaintiff  was  the  daughter  of  Burbara  Evioh« 
Verdict  for  the  plaintiff. 

Fisher ,  for  the  plaintiff  in  error. 

JJricks,  for  the  defendant  in  error. 

By  Court,  Lxwis,  J.  In  Pennsylvania  a  wanant  and  survey^ 
attended  with  pa3rment  of  the  purchase  money,  is  to  be  consid- 
ered, as  against  all  but  the  commonwealth,  in  the  same  light  as 
the  legal  estate  in  England,  and  is  not  to  be  distinguished,  as 
to  the  mode  of  conveying,  entailing,  and  barring  entails,  from 
estates  strictly  legal:  Burkart  v.  BiLcher,  2  Binn.  455  [4  Am. 
Dec.  457];  Duer  v.  Boyd,  1  Serg.  &  B.  203;  Cainea  v.  Orani,  S 
Binn.  120;  Maclay  v.  Work,  Id.  158.  A  patent  is  onLj  prima 
facie  evidence  of  title:  Bixler  v.  Baker,  4  Id.  218;  James  v.  Bets, 
2  Id.  12.  The  patentee  is  a  trustee  for  the  right  owner:  Duer 
V.  Boyd,  supra.  It  has  been  the  custom  to  suffer  the  validity 
of  a  patent  to  be  contested,  and  the  question  generally  is,  not 
who  has  got  the  patent,  but  who  was  entitied  to  it,  on  principles 
of  law  and  equity,  at  the  time  it  was  issued:  Maclay  v.  Work,  5 
Id.  157.  The  recitals  in  a  patent  are  evidence  against  one  who 
relies  on  possession  alone  and  shows  no  titie:  Whitniire  v. 
Napier,  4  Serg.  &  B.  290;   Downing  v.  Gallagher,  2  Id.  465. 
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They  are  also  evidence  against  one  who  claims  under  improve- 
ment  or  other  rights  arising  subsequently  to  the  date  of  the 
^tent:  Diggs  y.  Dovoning^  4  Id.  848;  Bow  t.  Marcy^  2  Penn. 
Law  Jour.  76.  But  it  is  well  settled  that  recitals  in  a  patent 
are  not  evidence  against  one  holding  by  settlement,  or  other 
right  originating  prior  to  the  date  of  the  patent:  Pen^vse  v. 
'OriffUh,  4  Binn.  231;  Bell  t.  WethereU,  2  Serg.  &  B.  350;  Steicari 
T.  BuOeTf  Id.  882;  Bonner  v.  Devenbaugh^  8  Binn.  176;  Irunn  t. 
Bear,  4  Tely.  262. 

If  the  recitals  in  a  patent  are  not  evidence  at  all  against  one 
who  derives  title  under  the  commonwealth  prior  to  its  date,  it 
is  difficult  to  understand  how  those  recitals  can  be  relied  upon 
as  conclusive  against  such  a  title.  If  the  warrant,  survey,  and 
payment  of  the  purchase  money  constitute  the  legal  title,  it  is 
impossible  to  comprehend  how  the  commonwealth  can,  by  any 
act  whatever,  after  she  has  parted  with  that  title,  prejudice, 
much  less  extinguish  it.  And  when  the  patent  itself  bears  on 
its  face  the  evidence  that  the  land  had  been  previously  sold  to 
another  (the  warrantee),  it  is  repugnant  to  the  principles  which 
regulate  the  rights  and  duties  of  vendees  to  hold  that  the  latter 
are  dischaiged  from  the  duty  of  seeing,  at  their  peril,  that  the 
title  has  been  regularly  conveyed  from  the  warrantee  to  the 
patentee.  On  the  contrary,  it  was  held,  at  an  early  period,  that 
the  purchaser  under  a  deed  reciting  a  patent  is  bound  to  take 
notice  of  the  title  referred  to  in  the  patent:  Burhart  v.  Bttcher, 
2  Binn.  456  [4  Am.  Dec.  457].  And  it  has  been  repeatedly  de- 
cided that  it  is  not  the  law  of  Pennsylvania  that  by  obtaining  a 
patent,  and  selling  to  a  purchaser  for  a  valuable  consideration, 
without  notice,  all  inquiry  as  to  adverse  claims,  founded  on 
equities  arising  previous  to  the  patent,  is  precluded:  Ckmmltu 
T,  Hoover,  6  Serg.  &  R.  118;  Urk^  v.  Coryell ,  5  Watts  &  S.  60; 
Burkart  v.  Bwcher,  2  Binn.  455  [4  Am.  Dec.  457]. 

In  the  case  last  cited  the  patent  was  granted  in  fee  simple  to 
one  who  held  only  an  estate  tail  under  a  will.  There  was  also 
a  sheriff's  sale  of  the  title  of  the  patentee.  In  these  particulars 
the  case  resembles  the  one  now  before  us.  It  is  clear  that  it 
can  make  no  difference  whether  the  title  papers  deducing  the 
right  from  the  warrantee  are  referred  to  in  particular  or  in  gen- 
eral terms.  In  either  case  the  purchaser  under  the  patent  is 
bound  to  take  notice  of  the  chain  of  conveyances  which  author- 
ize the  commonwealth  to  grant  her  remaining  title  to  the 
patentee. . 

In  this  case  the  purchaser  of  the  title  of  Barbara  Evioh  was  bound 
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to  take  notice  of  the  conYejaiices  referred  to  in  the  patent,  aa 
vesting  in  her  the  title  previoualj  granted  by  the  commonwealth 
to  Henry  Foz«  The  purchaser  necessarily  claims  under  those 
conveyances,  and  holds  only  such  title  as  upon  the  face  of  them 
appears  to  have  been  vested  in  Barbara  Evich.  As  this  was  but 
a  life  estate,  the  plaintiff  below,  who  is  entitled  in  remainder, 
was  properly  permitted  to  recover. 

This  view  of  the  case  renders  it  unnecessaxy  to  consider  the 
errors  assigned,  as  they  are  not  material  to  a  correct  decision 
upon  the  rights  of  the  parties.  The  plaintiff  in  error  sustained 
no  injury  by  means  of  the  matters  therein  set  forth. 

Judgment  af&rmed. 

Party  will  be  Chabobd  with  Notice  of  contents  and  effect  of  instrn- 
ment  which  affects  the  land  conveyed  to  him,  when:  See  Price  v.  McDonald^ 
64  Am.  Deo.  657)  note  667,  where  other  cases  are  collected.  A  pnrchaser  at 
sheriff's  sale  is  affected  by  the  records  and  the  state  of  possession  at  the  time 
when  the  sale  takes  place:  JHeBane  v.  WiUon^  8  Fed.  Rep.  737,  citing  the 
principal  case. 

NoncB  BT  Bboitals  or  Refkbbncbs  in  Deeds:  See  ChUtU  v.  Clark,  40 
Am.  l>eo.  164^  note  170,  where  other  cases  are  collected. 

Purchaser  Acquires  Whatever  Possession  Defendant  in  Execution 
Had,  and  is  entitled  to  recover  it  in  an  action  of  ejectment:  />e»  ex  denu 
Ljferlp  V.  Wheeler,  53  Am.  Dec.  414. 

Recitalb  in  Deeds  as  Evidence:  See  Casej^B  Lemet  v.  /n^oes,  39  Am.  Dec 
658,  note  686;  PnuUn  v.  Alden,  34  Id.  51.  It  was  decided  in  H%dX  v.  CwKp^ 
ftett,  56  Pa.  St.  166,  citing  the  principal  case,  that  recitals  in  a  patent  are  evi- 
dence against  one  who  daims  under  rights  acquired  subsequent  to  its  date. 


SOHBIVEB  V.  MeYEB. 

(19  PnmsTLTAHU  Stats,  87.] 
Intboductort  Words  in  Will  are  to  be  Considered  in  order  to  ascertain 
the  intention  of  the  testator.  And  where  a  testator,  who  has  no  other 
res!  estate,  in  the  introduction  to  his  will  uses  the  words  "as  to  such 
worldly  estate  wherewith  it  hath  pleased  God  to  bless  me  in  this  life,  I 
give  and  dispose  of  the  same  in  the  following  manner,**  and  then  goes  on 
to  give,  devise,  and  bequeath  unto  his  wife  a  portion  of  his  plantation, 
providing  that  the  residue  of  the  plantation  be  divided  among  his  brothers 
and  sisters,  the  widow  will  take  a  fee  in  the  land  devised  to  her. 

Ejectment  brought  by  Meyer  against  Sebriver  and  others. 
The  case  depended  on  the  construction  of  the  will  referred  to 
In  the  opinion.    The  other  facts  appear  from  the  opinion. 

Evans  arid  Mayer ^  for  the  plaintiffs  in  error. 

Campbell  and  PotU^  for  the  defendant  in  error. 


) 
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Bj  Court,  LowBiE,  J.  So  far  as  relates  to  the  intent  of  the 
deTrising  clause,  this  will  was  disposed  of  in  a  former  opinion  of 
this  court  in  one  sentence,  and  the  remainder  of  the  opinion 
was  devoted  to  a  clause  which  is  entirely  unimportant.  The 
true  point  of  this  case  is  thus  dismissed:  ''As  to  the  common 
introductoiy  words,  it  is  enough  to  say  there  is  nothing  in  par- 
ticular to  which  they  can  attach ;  and  it  has  long  been  held  that 
they  are  inoperative  by  themselves/'  It  is  with  most  sincere 
reluctance  that  we  find  ourselves  constrained  to  declare  that  this 
conclusion  of  our  predecessors  is  opposed  to  the  whole  current 
of  Pennsylvania  decisions,  and  would  in  almost  all  similar  in- 
stances frustrate  the  manifest  intent  of  tlie  testator. 

As  in  the  case  of  Harper  v.  Blean,  3  Watts,  471  [27  Am.  Dec. 
867],  this  testator  "  had  no  other  real  estate  than  that  described 
in  the  will.  He  had  no  issue,  but  left  his  wife  surviving.  He 
left  also  a  brother  and  sisters,  under  whose  right  the  plaintiff 
claims."  Nearly  his  whole  fortune  was  the  result  of  the  efforts 
of  himself  and  wife,  and  he  had  no  intimacy  with  his  brother 
and  sisters,  most  of  whom  lived  at  a  distance  from  him.  Under 
such  circumstances,  it  would  not  have  been  unreasonable  if  he 
had  given  all  he  had  to  his  vnfe;  and  certainly  common  justice 
would  declare  her  claim  to  stand  much  higher  than  those  of  the 
brother  and  sisters. 

But  we  may  set  aside  all  this,  except  the  fact  that  he  had  no 
other  land  than  that  described  in  the  will,  and  construe  this  will 
without  the  aid  of  any  other  extraneous  circmnsiances.  It  sets 
out  with  the  usual  introduction,  then  directs  as  to  Ins  burial, 
and  then  says:  ''As  to  such  worldly  estate  wherewith  it  has 
pleased  Ood  to  bless  me  in  this  life,  I  give  and  dispose  of  the 
same  in  the  following  manner."  Then  he  directs  ^jmeni  of 
his  debts,  and  then  gives  a  particular  part  of  his  plantation  to 
his  wife,  and  the  rest  to  his  brother  and  sisters. 

In  the  case  of  Weidman  v.  Maish,  16  Pa.  St.  504,  this  devise 
to  the  wife  was  held  to  create  but  a  life  estate,  and  we  know  of 
no  similar  decision  in  our  books,  except  the  case  of  Steel  v. 
Thompson,  14  Serg.  &  B.  88,  which  is  an  exceptional  case,  in 
opposition  to  prior  ones,  attempting  to  overrule  one  of  them, 
French  v.  Mclllhennij,  2  Binn.  13,  decided  by  a  majority  of  the 
court  against  a  strong  dissent,  and  never  since  received  as  law» 
so  far  as  we  know. 

The  words  "  as  to  such  worldly  estate,"  etc.,  if  they  have 
nothing  to  which  they  can  attach,  must  of  course  be  inoperative. 
Here,  however,  they  are  most  distinctly  attached  to  the  woxdi 
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''  I  devise  the  same/'  etc.  What  follows,  then,  is  most  plainly  a 
specification  of  the  manner  in  which  his  **  estate"  is  to  be  dis' 
posed  of,  and  this  brings  the  case  ezplicitlj  within  that  laiga 
class  of  cases  wherein  the  devise  of  the  testator's  *'  estate"  is 
held  to  cany  a  fee,  and  the  whole  spirit  of  those  decisions  is 
violated  by  declaring  this  a  life-estate. 

In  the  case  of  Busby  v.  Burin/,  1  Dall.  226,  it  was  declared 
that  similar  words,  **  unconnected  with  any  particolar  devise, 
flhow  an  intention  to  dispose  of  his  whole  estate,"  and  will  help 
the  interpretation  in  case  of  doubt. 

In  Oaldwdl  v.  Ferguson,  2  Teates,  260;  S.  O.,  Id.  880,  there 
were  no  words  of  inheritance,  but  a  fee  was  raised  by  the  words 
**  touching  such  worldly  estate,  etc.,  I  give  the  same  in  the  fol- 
lowing manner."  And  it  was  there  declared  that  the  general 
clause  was  connected  with  the  rest  of  the  wfll  by  the  phrase, 
**  I  give  the  same." 

In  Doughty  v.  Browne,  4  Id.  179,  the  words  were,  *'  touching 
all  my  worldly  effects,  real  and  personal,  I  dispose  thereof  in 
the  following  manner;"  and  the  court  say  that  these  words 
"  fully  evince  his  intention  of  disposing  of  all  his  property." 

In  French  v.  Mcllhenny^  2  Binn.  18,  *'as  for  such  estate, 
etc.,  I  give  the  same  in  the  following  manner,"  were  held  suffi- 
cient to  cany  a  fee  without  anything  to  aid  them. 

In  CasseU  v.  Cooke,  8  Serg.  &  B.  289  [11  Am.  Dec.  610],  a 
somewhat  similar  introductory  clause  is  used  in  aid  of  the  con- 
struction, and  the  court  say:  ''It  is  declared  by  the  testator 
that  he  intends  to  dispose  of  all  his  worldly  estate,  out  and 
out.  This  will  not  of  itself  be  sufficient  to  give  a  fee;  but  it  is 
always  carried  down  to  the  devising  clauses  to  show  the  intent." 
And  the  same  principle  runs  through  the  case  of  Campbell  v. 
Carson,  12  Id.  54,  and  going  a  little  out  of  the  order  of  time, 
the  case  of  Johnson  v.  Morton,  10  Pa.  St.  245. 

In  McClure  v.  VouthiU,  8  Pa.  St.  446,  the  words  are,  ''  as  to  my 
worldly  estate,  I  dispose  of  it  as  follows,"  and  then  the  testator 
gives  his  daughter  a  tract  of  land.  The  court  say:  **  We  ought 
to  have  done  at  first  in  regard  to  words  of  inheritance  what  our 
legislature  has  done  at  last,  by  declaring  every  devise  to  be  a  fee 
which  is  not  specially  restricted.  The  devise  to  the  testator's 
daughter,  therefore,  was  a  fee  even  as  the  law  then  stood." 

In  Miller  y,  Lynn,  7  Pa.  St.  448,  the  court,  in  speaking  of  similar 
words,  say:  ''  The  words  in  the  preamble  make  it  apparent  that 
he  intended  to  dispose  of  his  whole  estate.  Although,  there- 
fore, there  are  no  words  of  limitation  or  perx>etuity  added  to 
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the  devise  to  the  Ghildren,  yet  as  there  is  no  limitation  oyer,  we 
bring  down  the  word  *  estate '  in  the  preamble,  and  connect  it 
with  the  devise  in  order  to  effectuate  the  intent." 

In  Peppard  y.  DetU^  9  Pa.  St.  140,  speaking  of  a  devise  of  a 
house,  and  the  words  '*  as  to  my  worldly  estate/'  the  court  say: 
**  The  language  in  the  introdnction  is  carried  down  to  the  de- 
vising daase  to  explain  the  intent." 

In  Harden  v.  Hays,  9  Pa.  St.  161,  the  court  say:  ''  It  is  very 
evident  from  the  introductory  clause  that  the  testator  had  no  in- 
tention to  die  intestate;  but  that  in  this  case,  as  in  almost  aU 
others,  he  supposed  he  was  devising  his  whole  estate.  Where 
the  word  *  estate  *  is  coupled  with  a  devise  of  real  estate,  it  is  uni- 
formly held  to  be  a  fee  simple;  and  this  is  carrying  out  the  in- 
tention of  the  testator  in  ninety-nine  cases  out  of  a  hundred." 
Here  the  word  **  estate"  in  the  introduction  vnis  coupled  with 
the  devising  clause  exactly  as  in  this  case:  "I  give  and  devise 
the  same  as  follows." 

In  MsCuUUmgh  v.  Oilmore,  11  Pa.  St.  370,  even  less  definite 
language — ''  all  my  worldly  substance  and  prox>erty  shall  be 
disposed  of  in  the  following  manner  " — was  held  to  give  a  fee. 
"  These  words,"  say  the  court,  "  and  the  like  of  them  are  gen- 
erally carried  down  into  the  corpus  of  the  will  to  show  that  the 
testator  meant  to  dispose  of  his  whole  interest  in  a  particular 
devise,  unless  words  are  used  which  plainly  indicate  an  intent 
to  limit." 

With  such  unquestionable  authority  for  declaring  that  this 
devise  conveys  a  fee  simple  to  the  testator's  widow,  it  would  be 
a  waste  of  time  to  go  over  the  decisions  in  England  and  in  otlicr 
states,  and  we  content  ourselves  with  a  mere  reference  to  souie 
of  them:  Denn  v.  (Joskin^  2  Cov^p.  657;  Loveacrea  v.  BliglU,  1 
Id.  355;  DrogmorUm  v.  Holyday,  3  Burr.  1618;  Kennon  v.  JUc- 
Roberts,  1  Wash.  (Ya.)  96  [1  Am.  Dec.  428];  WyaU  v.  Sadler,  1 
Munf.  537;  Waism  v.  PoweU,  3  Call,  306;  Winohegter  v.  TOgh- 
man,  1  Har.  &  M.  452;  Jackson  v.  MerriU,  6  Johns.  191  [5  Am. 
Dec.  213];  Ibx  v.  Pheip8, 17  Wend.  393;  S.  0.,  20  Id.  437;  Fogg 
V.  Clark,  1  N.  H.  163;  Doe  d.  I\ranhlin  v.  Harier,  7  Blackf.  488. 

It  is  among  the  oldest  legal  principles,  that  a  devise  of  all 
one's  estate  carries  a  fee;  and  what  else  is  this?  If  we  shorten 
the  devise,  so  as  to  make  the  sense  more  striking,  it  will  stand 
as  follows:  As  to  all  my  worldly  estate,  I  devise  the  same  as  fol- 
lows: one  farm  to  my  wife,  and  the  other  to  my  brothers  and 
sisters;  or  thus:  I  devise  all  my  worldly  estate  as  follows:  my 
personal  property  and  half  of  my  plantation  to  my  wife,  and 
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the  other  half  of  mj  plantation  to  my  brothers  and  Bisten.  In 
this  form,  can  any  one  doubt  its  true  interpretation? 

It  is  really  much  more  plainly  a  fee  to  each  than  in  the  cases 
of  Baylor  v.  Kocher^  8  Watts  &  S.  163,  where  the  devise  was  of 
all  his  ''leasehold  estate;"  and  Harper  y.  Blean^  3  Watts,  476 
[27  Am.  Dec.  367],  where  the  effectiYe  words  were,  **  with  what- 
soever is  not  named  that  I  have  any  right  or  claim  to  in  law  or 
equity;"  and  Dicey.  Sheffer,  3  Watts  &  S.  419,  where  the  words 
**  all  what  I  have,  both  real  and  personal  property,"  were  de- 
clared equivalent  to  "  all  my  estate."  It  is  stronger  than  Neide 
V.  Neide^  4  Bawle,  75,  where  the  devise  was,  ''  I  give  to  my  son 
John  my  late  purchase  from  Elizabeth  Claxton,  and  also  four 
acres  of  woodland,  being  in  a  comer,"  etc.  How  all  this  line 
of  decisions  was  broken  through  in  the  case  of  Weidman  v. 
3Iai»h,  16  Pa.  St.  604,  we  can  not  say,  but  must  presume  that 
it  was  inadvertently  done  in  the  crowd  of  business  which 
presses  upon  this  court,  and  which  must  occasion  frequent  mis- 
takes. If  they  were  intended  to  be  overruled,  they  deserved,  in 
their  rejection,  a  much  more  ceremonious  elegy  than  can  be 
comprised  in  a  single  sentence;  for  great  have  been  their  merits, 
and  much  good  have  they  done  in  the  last  seventy  years. 

The  testator  gives  to  his  wife  eighty-five  acres  of  his  planta- 
tion, and  "the  residue  of  his  plantation"  to  his  brother  and 
sisters;  but  the  plain  and  natural  meaning  of  this  is,  not  that 
he  gives  his  wife  a  life  estate  in  one  part,  and  his  brother  and 
sisters  a  fee  in  the  rest,  and  also  in  his  wife's  part  after  her 
death.  This  phrase  in  wills  has  not  yet  been  cast  in  the  molds 
of  technical  expression,  and  thus  removed  from  the  interpreta- 
tion of  common  sense.  It  has  still  sufficient  pliability  to  fall 
with  ease  into  its  appropriate  place,  and  with  its  proper  value  in 
an  instrument  written  in  ordinary  language.  And  so  was  a 
similar  provision  disposed  of  in  the  case  of  Neide  v.  Neide,  4 
Bawle,  82. 

But  it  is  demanded  of  us  that  we  shall  follow  the  decision  in 
Weidman  v.  Maish,  supra ,  where  this  very  devise  has  received  a 
construction.  And  why  must  we  follow  it  ?  If  the  law  was  totally 
misapplied  in  that  case,  where  one  forty-fourth  part  of  this  land 
was  in  controversy,  must  we  therefore  continue  to  misapply  it  as 
often  as  the  other  shares  come  up  for  discussion  ?  Because  we 
or  oui'  predecessors  have  wronged  one  man  by  our  blunders, 
must  we  therefore  wrong  forty-tliree  others  for  the  soke  of  our 
own  consistency  ? 

If  not  thus,  then  on  what  principle  can  we  do  it?   Not  simply 
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because  this  Teiy  devise  has  been  decided  on;  most  certaiulj 
not.  This  would  be  presenting  the  former  doctrine  of  recovery 
in  a  new  aspect.  One  verdict  and  judgment  are  not  conclusive, 
even  in  the  very  same  interest  and  between  the  same  parties; 
whereas  this  would  make  one  verdict  and  judgment,  as  to 
one  interest  and  one  set  of  parties,  conclusive  as  to  all  similar 
interests  and  as  to  other  parties,  even  though  not  heard. 

Does  the  doctrine  of  fstare  decisis  hold  us  to  conform  to  that 
decision?  I  trust  that  this  doctrine  shall  never  be  held  to 
mean  that  the  last  decision  of  a  point  is  to  be  taken  as  the  law 
of  all  future  cases,  right  or  wrong.  Then  indeed  will  the  iso- 
lated blimders  of  this  court  be  of  far  more  force  than  an  act  of 
assembly,  or  a  clause  of  the  constitution;  for  they  may  invade 
the  inviolability  of  contracts.  This  is  certainly  a  new  phase  of 
the  doctrine  of  stare  decisis  that  is  most  suicidal  in  its  results. 
It  is  setting  aside  the  old  doctrine  and  establishing  a  new  one. 
It  is  a  declaration  that  all  courts  of  the  last  resort  must  have 
been  in  error  evezy  time  they  have  acknowledged  and  set  aside 
former  errors,  which  has  not  been  an  unfrequent  event.  Nay» 
more:  it  is  claiming  for  this  court  an  infallibility  that  can  have 
no  result  but  the  perpetuation  of  the  most  incompatible  errors. 

As  I  understand  the  doctrine,  it  is  tersely  expressed  in  the 
maxim,  Minime  sunt  mutanda  qucB  interpreiaiionem  certam  semper 
hdJbuerunt;  and  is  well  qualified  by  that  other  one,  Qucb  coTttra  ror 
iionem  juris  introducta  sunt,  non  debent  trahi  in  consequeniiam — 
both  of  which  are  used  by  Lord  Coke,  and  derived  from  the 
Roman  law.  It  is  well  explained  in  Lieber's  Pol.  Herm.  209: 
"  In  a  free  countiy ,  where  a  knowledge  of  the  citizens'  rights  is 
all-important,  a  precedent  in  law,  if  correctly  and  clearly  stated 
— this  is  an  essential  requisite — and  if  applied  with  discernment 
and  with  the  final  object  of  all  law  before  our  eyes,  ought  to 
have  its  full  weight.  If  there  has  been  a  series  of  uniform  de- 
cisions on  the  same  point,  they  ought  to  have  the  force  of  law, 
because  in  this  case  they  have  become  conclusive  evidence  of 
the  law."  And  the  same  writer  has  well  estimated  the  value  of 
a  mere  decision  when  he  says:  '*  There  is  hardly  such  a  thing  as 
judge-made  law,  but  only  judge-spoken  law.  The  doctrine  pro- 
nounced to-day  from  a  bench  may  indeed  not  be  found  in  any 
law-book;  but  the  judge  has  ascertained  and  declared  the  sense 
of  the  community  as  already  evinced  in  its  usages  and  habits  of 
business.  If  he  has  not  expressed  it  correctly,  society  will 
show  its  sovereign  power;  his  decision  will  be  reversed  to-mor* 
row,  or  corrected  by  statute:"  1  Pol.  Ethics,  266. 
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The  tme  doctrine  on  this  subject  was  declared  and  acted  upon 
by  this  court  in  Oeddia  ▼.  Hawky  1  Watts,  286,  and  Cowden*0 
Estate,  1  Pa.  St  279,  and  is  thus  laid  down  by  ChanoeUor  Kent: 
**  I  wish  not  to  be  understood  to  press  too  strongly  the  doctrine 
of  stare  decisis  when  I  recollect  that  there  are  a  thousand  cases 
to  be  pointed  out  in  the  English  and  American  books  of  reports 
which  have  been  overruled,  doubted,  or  limited  in  their  appli- 
cation. It  is  probable  that  the  records  of  many  of  the  courts  in 
this  country  are  replete  with  hasty  and  crude  decisions;  and 
such  cases  ought  to  be  examined  without  fear,  and  revised 
without  reluctance,  rather  than  have  the  character  of  our  law 
impaired,  and  the  beauty  and  harmony  of  the  system  destroyed 
by  the  perpetuity  of  error.  Even  a  series  of  decisions  are  not 
always  conclusive  evidence  of  what  is  law;  and  the  revision  of  a 
decision  very  often  resolves  itself  into  a  mere  question  of  expe- 
diency, depending  upon  the  consideration  of  the  importance  of 
certainty  in  the  rule,  and  the  extent  of  property  to  be  affected  by 
a  change  of  it:"  1  Kent's  Com.,  lect.  21. 

Suppose  that  we  now  assert  that  a  devise,  such  as  this,  does 
not  convey  a  fee  simple,  what  will  be  the  consequence?  First, 
we  defeat  the  intention  of  this  testator,  and  wrong  his  devisees. 
Then  the  cases  of  McClure  v.  Douihitt,  Miller  v.  Lynn,  Peppard 
V.  Dealt  Harden  v.  Hays,  and  McCvXUmgh  v.  Oilmore,  supra, 
were  all  decided  within  a  very  few  years  on  the  opposite  princi- 
ple, and  all  these  cases  will  claim  the  right  to  be  reheard,  and 
aU  the  titles  acquired  on  the  faith  of  these  decisions  may  be  de- 
clared invalid.  How  many  are  the  wills  similarly  worded  whicb 
have  never  been  heard  of  in  court,  because  their  construction  has 
been  considered  settled  by  former  decisions,  it  is  impossible  to 
tell.  Certainly  the  law  must  be  the  same  for  all.  We  dare  not 
say  that  the  principle  of  this  case  shall  be  limited  to  this  will, 
for  that  would  be  making  the  rights  of  parties  depend  on  the 
will  of  the  judge,  and  not  on  the  law  of  the  land.  We  can  not 
do  justice  in  this  case  without  rejecting  the  decision  of  Weidman 
V.  Maish,  supra,  and  reversing  this  judgment. 

Judgment  reversed,  and  judgment  for  defendant  below,  vritk 
costs. 

Black,  C.  J.,  and  Gibson,  J.,  dissented. 


Fek  Passbs  bt  Will,  when:  See  BeU  v.  Scammon,  41  Am.  Dea  700^ 
note  714»  where  other  cases  are  collected.  In  Shitm  v.  ffobnea,  25  Pa.  Si 
144,  it  was  held,  citing  the  principal  case,  that  where  a  testator  introdnces  a> 
devising  clause  in  his  will  by  a  declaration  that  **  touching  all  the  rest  of  my 
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•state  real  or  peraonal,  I  do  give  and  dispose  in  the  following  manner,"  and 
there  is  no  devise  over,  nor  any  language  in  the  will  indicating  an  intention  to 
give  less  than  a  fee  simple,  the  devisee  takes  nothing  less.  See,  to  the  same 
effect,  HaU  v.  Diekhuon,  1  Orsnt  Gas.  241;  S.  C,  2  Phila.  123,  dting  the 
principal  case.  The  principal  case  is  approved  and  followed  in  Wood  v, 
HUh,  19  Pa.  St.  515;  and  in  SmUh  v.  Schritfer,  3  Wall.  Jan.  22G. 

DiviBB  OF  Rkmaindeb  OF  Tbstator's  "Estate"  operates  as  a  devise  of 
the  realty:  See  Palmer  v.  Dofngherty,  54  Am.  Dec  036;  WUiatrtTi  Appeal 
M  PiL  St.  831,  dting  the  prindpal 
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HiLU  CosTAunifQ  Ibjos  Orjc  wetjc  Held  in  Comuon  by  two  penons  and 
the  minor  heirs  of  another  former  owner;  a  right  to  take  ore  therefrom 
for  one  fomace,  existing  in  another  person,  his  heirs  and  assigns.  These 
owners  were  at  the  same  time  tenants  in  common  of  certain  forges  and 
famaoes,  to  which  the  ore  hills  were  appurtenant,  from  which  ore  was 
obtained  for  the  manufacture  of  iron  at  the  forges  and  furnaces.  In  1786 
the  two  owners  and  the  guardians  of  the  minor  heirs  of  the  other  entered 
into  a  written  agreement  that  amicable  actions  for  partition  of  said  fur- 
naces, forges,  and  ore  hills  be  entered,  and  appointing  certain  persons  to 
make  the  partition.  The  persons  appointed  to  make  partition  reported 
that  the  agreement  could  not  be  carried  out  without  great  injustice. 
Afterwards,  in  1787,  the  same  parties  entered  into  another  agreement  in 
writing,  in  which  they  designated  certain  persons  to  make  partition  of 
the  forges  and  furnaces,  and  other  real  estate  held  by  them  in  common; 
but  providing  that  the  ore  hills  '*  shall  remain  together  and  undivided 
as  a  tenancy  in  common,"  one  of  the  parties  to  be  entitled  to  three 
sixth  parts  thereof,  another  to  one  sixth,  and  the  said  minors  to  the  re> 
maining  two  sixth  parts  thereof;  and  declaring  that  neither  of  the  [tar- 
ties,  their  agents  or  workmen,  should  interfere  with  or  interrupt  either 
of  the  other  parties  at  any  mine-hole  by  them  opened  and  occupied  for 
the  purpose  of  raising  iron  ore.  The  entry  of  amicable  actions  of  parti- 
tion to  carry  out  the  agreement  was  provided  for,  and  they  were  entered. 
The  persons  appointed  made  report  allotting  the  furnaces  and  forges,  and 
reporting  that  a  certain  tract  of  land  and  said  ore  hills  do  still  remain 
undivided,  to  be  held  by  the  parties  as  tenants  in  common,  according  to 
their  respective  shares  and  the  covenants  and  articles  of  said  agreements. 
The  court,  in  1787*  confirmed  this  report,  and  the  parties  entered  on  the 
purparts  respectively  assigned  to  them,  and  they  and  those  claiming 
under  them  have  since  held  the  same;  the  right  reserved  to  ore  for  one 
furnace  being  alro  exercised  at  the  time  of  the  institution  of  this  action. 
An  action  of  partition  to  divide  the  ore  hills  was  brought  in  1851,  and 
the  court  held:  1.  That  the  partition  thus  made  in  1787,  by  the  agrse* 
ment  of  the  parties  in  interest,  with  the  sanction  of  the  court  having 
Jurisdiction,  is  binding  on  the  successors  in  the  title,  not  only  because  ol 
the  judgment  of  a  court  in  partition  under  which  they  cidm,  but  ba- 

oanse  the  covenants  in  the  agreement  of  1787  were  real  and  nm  with  tht 
An.  Dm.  Toti.  LVn-U 
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Und,  though  the  words  "  hein  and  aaaigns  "  were  not  need.  2.  That  the 
agreement  of  1787t  and  the  Judicial  proceedinge  had  pnnnantto  it,  con- 
stitate  an  insnperable  bar  to  this  action.  3.  The  keeping  of  the  mine 
hills  in  common  was  the  consideration  for  submitting  to  the  partition  of 
the  rest  of  the  estate,  and  the  partition  of  the  mine  hills  in  this  action 
would  destroy  the  foundation  on  which  the  former  partition  rests,  and 
this  can  not  be  permitted  without  a  redivision  of  the  whole  of  the  estate. 
4.  While  the  laws  of  Pennsylvania  now  provide  for  the  partition  of  any 
mineral  lands  held  in  common,  whatever  the  peculiarities  of  their  struc- 
ture, neither  the  letter  nor  the  policy  of  those  laws  demands  the  partition 
of  an  estate  in  circumstances  such  as  attend  these  lulls  of  ore. 

Ebbob  to  the  common  pleas  of  Lebanon  ootinty.  The  facts 
are  stated  in  the  opinion. 

Beynolds,  Weidman,  and  Meredith,  for  the  plaintiffs  in  error. 
Hughes^  Kunkel,  and  Penroae,  for  E.  B.  and  0.  B.  Gnibb. 
Kline  and  Morris,  for  B.  Coleman  and  George  D.  Coleman, 
McCormick  and  Penrose,  for  Bobeson  and  Brooke. 

By  Court,  Woodwabd,  J.  The  principal  ground  of  defense 
against  this  action  of  partition  is  found  in  the  agreement  of  the 
thirtieth  of  August,  1787.  It  is  insisted,  on  the  part  of  the 
phuntiffs  in  error,  who  were  defendants  below,  that  the  instru- 
ment established  a  permanent  tenancy  in  common  in  the  ore- 
banks  or  mine-hiUs,  and  that  partition  of  these  can  not  be  had 
without  violating  the  covenant  of  the  parties,  and  sacrificing 
important  interests  which  depend  on  its  maintenance.  On  the 
part  of  the  defendants  in  error,  who  were  plaintiffs  below,  it  is 
contended  that  the  agreement  of  1787  was  not  intended  to  estab- 
lish permanent  relations  between  the  parties,  and  that  there  is 
nothing  in  it  to  deprive  them  of  the  remedies  which  are  inci- 
dental to  tenancies  in  common.  The  construction  of  that  in- 
strument, therefore,  is  the  first  thing  in  this  voluminous  record 
to  engage  our  attention.  We  must  first  ascertain  what  the  par- 
ties meant  by  their  contract,  and  then  we  shall  be  prepared  to 
give  it  due  effect. 

The  parties  to  the  agreement,  or  covenant,  of  the  thirtieth  of 
August,  1787,  were  three — Curtis  Orubb,  owner  of  on^  half  of 
Cornwall  furnace  and  its  appurtenances,  and  one  third  of  Hope- 
well forges,  situated  on  said  estate;  Bobert  Coleman,  owner  of 
the  Elizabeth  furnace  estate,  and  of  one  sixth  of  Cornwall,  and  of 
one  third  of  Hopewell  forges;  and  the  testamentary  guardians  of 
Burd  Orubb  and  Henry  Bates  Orubb,  who  were  owners  of  one 
third  of  Cornwall  furnace,  and  one  third  of  Hopewell  forges. 
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The  ore-banks  and  mine-bills  of  wbicb  partition  is  sougbt  in 
ibis  action  were  part  of  tbe  Cornwall  furnace  estate,  and  before 
tbe  deatb  of  Peter  Grabb,  the  ancestor  of  Burd  and  Henry 
Bates  Grabb,  he,  his  brother,  Curtis  Grubb,  and  Bobert  Cole- 
num  for  Cornwall  furnace,  Bobert  Coleman  for  Elizabeth  fur- 
nace,  and  Peter  Grubb  for  Mount  Hope  furnace,  held  the  saitf 
ore-banks  and  mine-hills,  to  supply  the  same  respectively  with 
bx>n  ore,  as  they  held  the  woodland  belonging  to  the  said  fur- 
naces respectively,  for  the  supply  of  charcoal  for  the  manufac- 
ture of  iron;  and  for  the  purpose  of  such  supply  of  iron  ore  and 
charcoal,  the  said  ore-banks  and  mine-hills,  and  said  woodlands, 
respectively,  had  been  continually  held,  with  and  as  appurte- 
nances to  and  parcel  of  the  said  furnaces  respectively,  with  the 
full  knowledge  and  consent  of  the  owners.  Two  former  efforts 
had  been  made  to  part  these  estates  into  severalty.  One  by 
agreement  of  the  eighth  of  December,  1785,  of  the  parties  then 
in  interest,  the  other  by  agreement  of  the  sixth  of  May,  1786;  and 
in  both  of  these  agreements  the  mine-hills,  like  the  rest  of  the 
estate,  were  to  be  divided  into  three  equal  parts — two  equal 
third  parts  thereof,  considering  quantity  and  quality,  to  be  as- 
signed and  allotted  to  Curtis  Grubb  and  Bobert  Coleman, 
according  to  their  several  shares,  and  the  other  one  third  equal 
part  thereof  to  be  assigned  and  allotted  to  the  said  Peter  Grubb, 
to  be  by  them  held  respectively  in  sevenJiy.  This  stipulation 
in  these  prior  agreements  is  worthy  of  observation,  as  manifest- 
ing the  intention  and  desire  of  the  parties  that  the  mine-hills 
should  continue  to  be  used  and  enjoyed  as  appurtenant  to  each 
of  the  furnaces  and  forges  held  in  common. 

It  is  apparent  that  no  thought  was  entertained  of  separating 
any  one  of  the  establishments  from  the  common  fountain  of  ore 
which  was  the  element  of  life  and  wealth  to  them  all.  Partition 
of  the  mine-hills  was  indeed  to  be  had,  but  it  was  to  be  parti- 
tion into  "  three  equal  parts,  considering  quantity  and  quality," 
a  result  which,  had  it  proved  attainable,  would  have  been  mutu- 
ally beneficial,  for  it  would  have  given  to  each  owner  in  severalty 
a  competent  share  of  ore  for  the  use  of  the  residue  of  his  estate. 
But  after  the  fullest  investigation  by  men  qualified  for  the  duty, 
such  partition  was  found  impossible;  and  this  discovery  led  to 
the  agreement  of  the  thirtieth  of  August,  1787,  which  is  the 
document  now  to  be  construed. 

The  parties  recite  that  the  former  agreement  can  not  be 
carried  into  execution  without  the  greatest  injustice  to  some  of 
the  parties,  and  that  the  same  had  been  so  represented  by  the 
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penons  appointed  in  the  said  a^fzeement  to  make  partition. 
*'  Therefore,  in  order  to  remove  all  difficulties/'  and  assign  and 
allot  the  premises  according  to  the  real  interests  and  conven- 
ience of  the  several  parties,  this  agreement  was  made,  substan- 
tially reaffirming  that  of  the  sixth  of  May,  1786,  except  as  to 
the  mine-hills,  which,  instead  of  being  divided,  were  to  remain 
**  together  and  undivided,  as  a  tenancy  in  common,"  the  parties 
not  to  interfere  with  or  interrupt  each  other  at  any  mine-hole 
by  them  opened  and  occupied  for  the  purpose  of  raising  iron 
ore.  Thus  we  see  that  the  parties  made  this  agreement  as  the 
only  practicable  mode  of  effecting  partition  of  the  whole  estate. 

It  will  help  us,  in  construing  their  covenant,  to  consider  a 
little  in  detail  some  of  the  **  difficulties"  which  they  meant  to 
obviate  by  this  atrangement.  They  were,  first  and  chiefly,  the 
peculiarities  in  the  formation  of  these  hills.  They  are  described 
as  enveloped  in  walls  of  trap-rock,  indicating  at  the  surface,  by 
their  angles  of  position,  that  they  came  together;  but  whether 
they  did  not  expand  instead  of  meet  beneath  the  surface,  was 
uncertain.  From  these  walls  irregular  sheets  or  veins  of  trap- 
rock  were  found  extending  into  the  iron  ore,  forming  irregular 
masses  of  both  ore  and  rock,  and  in  many  instances  cutting 
off  the  ore  entirely,  so  as  to  render  its  continuance  in  a  particu- 
lar direction  extremely  uncertain.  Beside,  the  ore  in  the  dif- 
ferent hills  is  of  different  qualities  or  kinds,  and  various  kinds 
of  ore  are  found  in  the  same  bill,  a  mixture  of  which  is  neces- 
sary to  make  good  iron.  The  ore  becomes  exhausted  at  par- 
ticular places  where  it  is  so  mingled  with  sulphur  and  copper 
as  not  to  be  fit  for  use. 

Such  was  the  structure  of  these  hills;  and  is  it  strange  that 
they  were  regarded  as  indivisible  into  **  three  equal  parts,  con- 
sidering quantity  and  quality  "  ?  Geology  and  mineralogy  were 
unknown  as  sciences  at  that  day;  but  even  in  their  present  de- 
velopment, they  would  be  incompetent  to  guide  an  inquest  to 
auch  a  partition  of  these  shapeless  and  unstratified  masses  of 
rock  and  ore.  This  difficulty,  then,  was  inherent  in  the  subject- 
matter,  and  however  it  might  be  dealt  with  now,  was  regarded 
as  insuperable  in  1787.  Unless  violence  be  done  to  the  inten- 
tion of  the  parties,  their  agreement  must  be  so  construed  as  to 
remove  this  difficulty.  That  is,  the  physical  peculiarities  of 
these  hills  must  not  be  permitted  to  prevent  partition  of  the 
rest  of  the  estate,  and  when  the  rest  of  the  estate  shall  be 
divided,  each  part  must  have  participation  in  the  varied  treas* 
ures    of   the   hills.     The   state   of    the  law   of   partition    in 
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PennsylTania  constituted  another  of  the  "difficnlties**  of  the 
partiea.  At  common  law,  there  was  no  writ  of  partition  between 
tenants  in  common.  It  was  given  by  the  statate  of  81  Henry 
Vm.,  which  was  extended  to  Pennsylyania.  In  1772  an  act  of 
assembly  empowered  the  courts  of  this  state  to  issue  writs  of 
partition,  and  this  was  all  the  legislation  in  force  here  at  the 
time  this  agreement  was  made.  By  an  act  of  1799,  and  various 
subsequent  acts  of  assembly,  the  powers  of  the  courts  are  en- 
larged, and  proceedings  in  partition  fully  regulated;  and  if, 
upon  inquisition,  the  estate  be  found  incapable  of  division  with- 
out prejudice  to  or  spoiling  the  whole,  it  is  appraised  and 
valued;  if  divided  at  all,  the  parts  are  appraised,  tenants  in 
<M>mmon  are  called  in  to  elect  to  take  or  refuse  at  the  appraised 
value,  unequal  parts  are  equalized  by  owelty,  and  if  all  the 
tenants  in  common  refuse  to  take,  the  estate  is  sold  and  the 
price  divided.  Under  these  acts  of  assembly,  partition  or  a  sale 
could  now  be  compelled  of  an  estate  situated  as  this  was  in  1787; 
but  at  that  time  there  was  no  provision  in  force  for  valuation, 
•election,  owelty,  or  sale.  The  parties  contracted  with  a  view  to 
the  law  as  it  then  stood.  We  had  no  court  of  chanceiy  to  ad- 
minister the  statute  of  Henry  YIQ.,  and  the  statute  provided 
only  for  equal  partition  among  tenants  in  common,  as  estates 
of  coparceners  were  divisible  at  common  law.  Such  a  division 
the  parties  believed  to  be  impossible,  and  they  accordingly  un- 
dertook to  do  that  for  themselves  which  the  law  was  incapable 
of  doing  for  them.  Had  the  law  authorized  a  valuation  of  pur- 
parts, and  enabled  the  court  to  order  a  sale,  they  would  not, 
peradventure,  have  come  into  the  agreement  to  divide  part  of 
their  estate  and  hold  the  rest  in  common,  for  some  might  have 
preferred  a  sale.  8.  Another  difficulty  sought  to  be  avoided 
.arose  out  of  the  reservation  of  an  incoiporeal  hereditament  in 
the  deed  of  the  ninth  of  May,  1786,  Peter  Grubb  and  wife  to 
Bobert  Coleman,  for  an  undivided  sixth  of  Cornwall  furnace, 
4U[id  on  undivided  third  ^.f  Hopewell  forges  and  appurtenances. 
This  reservation  was  in  these  words:  "Saving  and  excepting 
unto  the  said  Peter  Grubb,  jun.,  his  heirs  and  assigns  forever, 
the  right,  liberty,  and  privilege,  at  all  times  thereafter,  of  en- 
tering upon  the  premises,  and  of  digging,  raising,  and  hauling 
away  a  sufficient  quantity  of  iron  ore  for  the  supply  of  any  one 
furnace,  at  the  election  of  Peter  Grubb,  jun.,  his  heirs  and  as- 
signs, at  all  times  thereafter."  This  was  a  right  reserved  of 
entering  upon  nine  thousand  six  hundred  and  sixiy-nine  acres 
of  land,  and  taking  ore  for  the  supply  of  any  one  furnace.    What 
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would  haye  become  of  this  easement  on  partition  among  the 
tenants  in  common  of  the  estate  out  of  which  it  was  xeserved? 
Would  Peter  Grubb  haTe  been  limited  to  the  one  sixth  pait 
that  might  haTe  been  set  out  in  scTeralty  to  his  grantee,  Robert 
Coleman?  This  would  hare  shorn  the  incorporeal  heredita- 
ment of  five  sixths  of  its  value,  without  the  consent  of  the 
owner  of  it.  Would  Peter  Grubb  hare  been  permitted  to  enter 
and  take  ore  from  any  part  of  the  premises,  as  before  partition? 
This  would  have  worked  a  prejudice  and  surcharge  to  the  other 
tenants,  for,  unquestionably,  the  grant  to  Coleman,  and  the 
reservation  to  Peter  Grubb,  constituted  but  one  ''  stock,"  as  in 
Lord  Mounijoy's  Case;  and  together  they  might  not  take  more 
than  one  sixth:  See  that  case  in  1  Thomas'  Co.  Lit.  536. 
Had  the  parties  contemplated  a  sale  of  the  estate,  or  the 
taking  of  it  by  one  tenant  in  common  at  a  valuation,  this  ease- 
ment would  have  followed  the  estate,  like  an  incumbrance; 
but  they  had  no  thought  of  separating  any  one  of  themselves 
from  the  mine-hills,  by  sale  or  valuation.  They  looked  only  ta 
a  partition  of  those  hills  among  themselves,  in  equal  parts, 
*'  considering  quantity  and  quality,"  and  in  the  way  of  such  a 
measure  stood  this  easement,  as  a  formidable  difficulty. 

Such  were  the  "difficulties"  which  the  parties,  on  a  full  in- 
vestigation, saw  in  the  way  of  such  partition  as  was  contemplated 
in  the  agreements  of  1785  and  178G.  They  made  the  agreement 
of  1787  to  avoid  these  difficulties.  And  as  the  difficulties  all 
pertained  to  the  mine-hills,  they  agreed  to  divide  the  rest  of  the 
estate,  and  not  to  divide  these,  ''provided  always,  and  it  is  hereby 
agreed,  that  the  ore-banks  belonging  to  Cornwall  furnace, 
shall  remain  together  and  undivided  as  a  tenancy  in  common; 
the  said  Curtis  Grubb,  being  entitled  to  three  sixth  parts,  the 
said  Bobert  Coleman  being  entiUed  to  one  sixth  part  thereof, 
and  the  said  minor  children  being  entitled  to  the  remaining  two 
sixth  parts  thereof;  and  that  for  this  purpose,  an  accurate  sur- 
vey shall  be  made  of  the  said  ore-banks  and  hills,  if  not  already 
done,  and  it  is  hereby  declared  to  be  the  true  intent  and  mean- 
ing hereof,  that  neither  of  the  said  parties,  their  agents  or 
workmen,  shall  interfere  with  or  interrupt  either  of  the  other 
parties  at  the  mine-hole  by  them  opened  and  occupied  for  the 
purpose  of  raising  iron  ore."    Such  were  their  words. 

I  do  not  purpose  to  follow  counsel  in  a  critical  analysis  of  the 
words  "remain  together,  undivided,"  in  the  above  proviso, 
for  it  is  a  canon  of  interpretation  that  too  much  regard  be  not 
had  to  the  native  and  proper  definition,  signification,  and  accept- 
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ance  of  words  and  sentences  to  pervert  the  simple  intentions  of 
the  parties.  The  lawyer  who  forms  his  opinion  on  the  mere 
words,  without  the  context,  goes  only  skin-deep  into  the  argu- 
ment: Shep.  Touch.  87. 

We  have  seen  what  the  difficulties  in  the  way  of  parting  this 
estate  into  severalty  were,  and  that  they  were  inherent  and  en- 
during. So  long  as  the  ore  should  last,  the  estate  would  be 
incapable  of  equal  partition;  and  yet  so  long  as  these  furnaces 
and  forges  should  continue  to  manufacture  iron,  tliat  ore  would 
be  wanted.  They  used  words  to  obviate  the  difficulty.  The 
remedy  was  commensurate  with  the  evil.  Experience  had  proved 
it  possible  for  these  tenants  in  common  to  supply  the  wants  of 
their  respective  establishments  by  occupying  each  his  mine- 
hole,  and  the  fullest  investigation  had  demonstrated  that  this 
was  the  nearest  to  a  partition  in  severalty  to  which  these  hills 
could  be  brought,  without  "the  greatest  injustice  to  some  of 
the  parties."  Just  in  that  condition,  therefore,  shall  the  mine- 
hills  be  left;  "remain"  is  the  word.  How  long?  it  is  asked. 
I  answer.  As  long  as  the  "  difficulties  "  remain.  As  long  as  the 
ore  endures  and  continues  to  be  wrought  in  these  furnaces  and 
forges.  '*  Bemain  together,  undivided,"  not  for  a  day,  or  month, 
or  year,  so  that  at  any  of  these  intervals  either  party  should  be 
at  liberty  to  sue  out  partition,  and  bring  on  the  difficulties  again; 
but  these  words  meant  that  partition  should  not  be  sought  whilst 
the  difficulties,  the  convenience,  and  the  interests  of  the  parties 
as  iron-masters  continued  as  they  were.  We  see  in  these  words, 
when  taken  in  connection  with  the  history  of  the  case,  a  clear 
intention  to  exempt  the  mine-hills  from  partition,  and  continue 
the  participation  of  the  parties  in  the  manner  experience  had 
suggested  and  established.  If  the  ore  should  fail  (a  contingency 
which  at  that  day  may  have  been  deemed  probable),  or  the  manu- 
facture of  iron  on  the  estate  should  cease,  the  agreement  would 
have  accomplished  its  mission,  and  the  hills  might  then  be 
parted.  But  until  the  happening  of  one  or  the  other  of  these 
events,  they  were  to  remain  appurtenant  to  the  rest  of  the  estate 
as  before.  The  stipulation  about  the  Bingham  tract  is  an  ex- 
ample of  a  more  temporary,  as  that  about  the  water  right  is  a 
more  permanent,  arrangement  than  this  concerning  the  mine-hills. 
The  Bingham  tract  was  to  remain  undivided  "  for  the  present," 
indicating  a  right  to  partition  at  any  convenient  time  future. 
The  water  right  was  to  remain  to  Curtis  Grubb  and  Bobert 
Coleman,  their  heirs  and  assigns  forever.  This  was  assignment 
to  them  of  the  water  right  in  fee.    But  the  mine-hills  should 
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remain  undmded,  not  only  for  the  present,  but  whilst  oxiHting 
circumBtancee  continued;  and  yet  not  necessarily  forever,  for 
these  drcumstanoes  might  cease  to  exist. 

That  this  is  the  true  construction  of  the  agreement  may  be 
▼ery  clearly  inferred  from  the  conduct  of  the  parties  and  those 
claiming  under  them. 

For  more  than  sixty  years  they  have  used  the  mine-hills  as 
appurtenant  to  their  respiectiTe  properties.  They  have  invested 
large  sums  of  money  in  purchases  and  improvements  made  on 
the  faith  of  the  relation  established  by  this  agreement.  Their 
expensive  and  valuable  furnaces  and  f oiges — valuable,  because 
of  their  connection  with  this  fountain  of  supply — ^will,  if  severed 
now,  be  left  on  their  hands  only  to  decay;  and  embarrassment 
and  ruin  will  befall  the  productive  industry  in  which  they  are 
engaged.  Did  they  stake  these  important  interestij  on  the  re- 
lations of  a  day?  Did  they  understand  that  the  connection  of 
some  of  these  establishments  with  the  mine-hills  was  to  cease 
whenever  the  caprice  or  the  interests  of  any  co-tenant  should 
dictate  a  demand  for  partition  ? 

The  construction  of  all  contracts,  whether  sealed  or  simple, 
should  be  reasonable,  and  as  near  the  minds  and  apparent  in- 
tents of  the  parties  as  possible.  Words  are  primarily  the 
proper  signs  of  their  ideas,  but  when  the  meaning  of  their  words 
is  disputed,  what  higher  evidence  of  their  intention  can  we 
obtain  than  their  acts  and  conduct?  These  are  a  practical  in- 
terpretation of  their  agreement,  and  we  should  do  violence, 
both  to  their  intention  and  their  interests,  if  we  failed  to  adopt 
that  construction  to  which  not  only  their  words  but  their  acts 
BO  unequivocally  point. 

The  interpretation  of  the  writing  being  such  as  we  have  ex- 
pressed, it  is  next  to  be  observed  that  the  parties  made  it  part  of 
a  judgment  in  partition. 

By  the  agreement  of  the  sixth  of  May,  1786,  amicable  actions 
of  partition  were  to  be  entered  in  Lancaster  and  Dauphin  coun- 
ties, and  partition  was  to  be  decreed  agreeably  to  the  report  of 
the  persons  appointed  to  make  partition,  and  that  report  was  to 
be  binding  and  conclusive  on  all  parties  to  the  agreement,  and 
no  "  obstructions  either  in  court  or  elsewhere  were  to  be  made 
by  any  of  the  said  parties  to  the  carrying  of  said  report  into 
full  and  complete  effect,  and  making  the  said  x>artition  perfect 
and  conformable  thereto."  These  provisions  were  carried  into 
the  agreement  of  the  thirtieth  of  August,  1787,  by  the  words: 
''And  it  is  further  agreed  that  the  article  in  the  former  agree* 
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ment  xespeoiing  fhe  entiy  of  amicable  action  in  case  and  parti- 
tion, and  the  report  of  the  persons  before  api>ointed,  and 
process  and  proceedings  therein »  shall  be  fully  adopted  accord- 
ing to  the  tnie  intent  and  meaning  of  this  agreement.*' 

The  persons  named  in  these  two  agreements  proceeded  to 
make  partition  by  assigning  Cornwall  furnace  and  certain 
designated  tracts  of  land  to  Curtis  Gxubb  and  Bobert  Coleman* 
three  undivided  fourths  to  the  former,  and  one  to  the  latter; 
Union  forge,  situate  on  Swatara  creek,  with  a  contiguous  tract 
of  land,  to  Curtis  Grubb;  two  certain  houses  and  lots  of  land 
in  the  town  of  Lebanon  to  Bobert  Coleman;  Hopewell  forges, 
with  certain  designated  tracts  of  land,  to  Burd  Grubb  and 
Henry  Bates  Grubb;  and  for  equality  of  partition  they  awarded 
certain  sums  of  money  to  be  paid  among  the  parties,  and  then 
added  the  following:  "And  we  do  further  report,  that  the  tract 
of  land  called  Bingham's  place,  at  Conewaga,  together  with  a 
small  tract  of  fifty  acres  of  land  adjoining  thereto,  and  also 
the  ore-banks  and  mine-hills  of  Cornwall  furnace,  do  still  re- 
main undiTided,  to  be  held  by  the  said  Curtis  Grubb,  Bobert 
Coleman,  Burd  Grubb,  and  Henry  Bates  Grubb,  as  tenants  in 
common  according  to  their  respective  shares,  and  to  the  cov- 
enants and  articles  in  the  said  agreement  hereinafter  recited 
contained."  This  report  so  made  was  confirmed  in  the  courts 
of  common  pleas  of  Lancaster  and  Dauphin  counties  (then  in- 
cluding Lebanon),  on  the  day  of  November,  1787,  and  par- 
tition in  said  actions  was  fully  executed,  and  the  parties  entered 
upon  the  purparts  respectively  assigned  to  them,  which  they 
and  those  claiming  under  them  have  continued  to  hold  ever 
since. 

Thus  the  agreement  of  1787  became  the  judgment  of  a  court 
of  record.  These  titles  afterward,  by  sundry  conveyances, 
united  in  Bobert  Coleman  and  Henry  B.  Grubb,  who,  on  the 
thirtieth  of  November,  1802,  entered  into  an  agreement  for  the 
amicable  partition  of  Mount  Hope  furnace  and  Hopewell 
Forges;  but  **  the  ore-banks,"  said  the  agreement,  '*  shall  be 
excluded  from  said  partition,  and  shall  not  be  taken  into  con- 
sideration by  said  inquest."  By  this  partition,  Hopewell  forges 
and  two  thousand  three  hundred  and  eleven  and  one  half  acres 
of  land  were  allotted  to  Henry  Bates  Grubb.  The  ore-banks 
and  mine-hills  continued  to  be  used  as  appurtenant  to  these 
properties. 

Bobert  Coleman  made  his  will  on  the  third  of  March,  1822, 
and  died  on  the  third  of  September,  1825.     He  devised  Com- 
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i¥all  furnace,  Elizabeth  f umace,  and  Hopewell  forge,  and  all  hia 
right,  title,  and  interest  in  the  ore-banks  and  mine-hills,  to  hia 
three  sons,  William,  James,  and  Edward. 

By  Tirtue  of  convejances,  descents  cast,  and  actions  of  par- 
tition, Elizabeth  furnace  with  its  appurtenances  became  rested 
in  the  plaintiffs  below,  defendants  in  error  Bobert  Coleman 
and  George  Dawson  Coleman;  Cornwall  furnace  with  its  ap- 
purtenances in  Bobert  W.  Coleman;  Colebrook  furnace  with 
its  appurtenances  in  William  Coleman;  and  Mount  Hope  fur- 
nace with  its  appurtenances  in  Edward  B.  and  Clement  B. 
Grubb,  defendants  below  and  plaintiffs  in  error.  All  these 
establishments  continue  to  be  used  for  the  manufacture  of  iron. 

The  incorporeal  hereditament  reserved  in  the  deed  of  the 
ninth  of  May,  1786,  from  Peter  Orubb  to  Bobert  Coleman, 
became  vested  in  Henry  P.  Bobeson  and  Clement  Brooke,  and 
they  use  it  to  supply  Beading  furnace  with  ore. 

The  parties  before  us,  it  is  thus  seen,  derive  their  titles 
through  that  judgment  in  partition  in  1787,  which  was  '^ac- 
cording to  the  covenants  and  agreements'*  of  the  thirtieth  of 
August,  1787.  The  covenant  of  1787  was  inwrought  into  the 
titles  of  the  parties  by  the  judgment  of  the  law,  whose  decree 
was,  that  the  partition  thus  made  should  remain  firm  and  stable 
forever.  That  decree  is  conclusive  until  reversed  or  set  aside. 
If  mistake  or  fraud  be  committed  in  making  up  a  record,  it  can 
neither  be  averred  nor  proved  in  a  collateral  proceeding,  nor  in 
an  action  founded  on  it.  The  record  must  be  received  as  abso- 
lute verity,  and  speak  for  itself..  If  wrong,  the  only  mode  of 
having  it  corrected  or  set  right  is  by  an  application  to  the  court 
where  the  judgment  was  had,  of  which  the  record  is  a  memorial. 
In  no  other  manner  can  a  party  or  a  privy  to  the  judgment  be 
relieved,  as  I  apprehend,  in  any  case:  Morris  v.  Oalbraitht  & 
Watts,  168;  Hoffman  v.  Coster,  2  Whart.  474. 

A  covenant  founded  in  sound  reason  and  experienced  neces- 
sities bound  the  parties  to  hold  the  mine-hills  together  for  the 
use  of  the  whole  estate.  A  decree  of  a  court  of  justice  in  parti- 
tion recognized  and  incorporated  that  covenant.  As  between 
the  parties,  the  continuance  of  the  mine-hills  in  common  be- 
came a  consideration  for  submitting  to  the  partition  of  the  rest 
of  the  estate.  The  implied  warranty  which  attends  partition,, 
attached  here,  and  if  now  all  that  was  done  is  to  be  overthrown 
as  to  the  mine-hills,  it  must  necessarily  destroy  the  whole  of 
that  partition:  Feather  v.  Strohoecker,  3  Pen.  &  W.  606  [24  Am* 
Dec.  842]. 
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If  these  parties  are  not  to  hold  the  mine-hills  as  tenants  in 
common,  then  they  no  longer  hold  their  respectlTe  parts  of  the 
rest  of  the  estate  as  tenants  in  severalty.  But  if  they  hold 
these  parts  in  severalty  by  virtue  of  a  record  unimpeachable 
collaterally,  then  by  the  same  record  they  are  to  hold  the  mine- 
hills  in  common.  That  record  is  as  sure  for  the  one  purpose 
as  the  other.  And  the  decree  fixed  the  mode  of  enjoyment  as 
well  as  the  tenancy  in  common.  Each  party  was  to  occupy  his 
appropriate  mine-hole.  Insurmountable  difficulties  being  found 
in  the  way  of  dividing  this  part  of  your  estate,  we  obviate  them 
by  decreeing  that  you  hold  it  in  common,  as  appurtenant  to 
each  of  your  estates  in  severalty,  and  that  you  use  each  his 
proper  mine-hole.  The  ore  taken  by  each  can  then  be  esti- 
mated, and  equity  will  compel  an  account  among  yfm  for  the 
adjustment  of  balances.  Such,  in  effect,  was  the  language 
which  the  decree  of  the  court  addressed  to  the  tenants  in  1787, 
and  has  ever  since  sounded  in  the  ears  of  their  successors. 
That  voice  is  as  potential  now  as  it  was  then,  and  these  parties 
are  as  much  bound  to  heed  it  as  their  ancestors  were,  for  it  is 
the  voice  of  the  law,  echoing  only  the  terms  of  the  covenant 
under  which  they  hold  their  estates. 

This  was  in  effect  partition  of  the  profits  of  the  mine-hills. 
The  soil  was  valueless.  The  ore  was  the  object  to  be  secuied, 
and  this  was  indivisible  into  equal  parts.  The  law  did  not  en- 
able one  tenant  to  compel  a  sale,  and  there  was  the  outstanding 
easement  which  was  not  subject  to  partition.  What  could  be 
done  in  such  circumstances,  except  that  which  was  done — ^make 
the  hills  an  appurtenant  of  each  several  property,  and  secure  to 
each  tenant  particix>ation  in  the  products,  in  the  manner  their 
convenience  and  experience  had  suggested. 

Partition  thus  made  of  the  usufruct  is  not  without  analogies 
and  direct  authority  in  law.  We  have  said  that  partition  at 
common  law  was  confined  to  coparceners,  but  inasmuch  as  the 
statute  of  31  Henry  YIII.  gave  partition  to  tenants  in  common 
in  "  like  manner  and  form  as  coparceners  by  the  common  law  of 
this  realm  have  been  and  are  compelled  to  do,"  principles  drawn 
from  the  law  of  partition  among  parceners  are  applicable  to  par- 
tition among  tenants  in  common.  Especially  is  this  the  case  in 
Pennsylvania,  where  our  statutes  of  inheritance  and  distribu- 
tion have  substituted  tenancy  in  common  for  the  English  co- 
parcenary. What,  then,  was  the  "  manner  and  form"  in  which 
parceners  had  partition  of  the  profits  of  impartible  estates? 

In  speaking  of  indivisible  inheritances,  Lord  Coke  asks,  What 
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shall  become  of  them  ?  He  first  answers  Uiat  the  eldest  shall 
have  them,  and  others  shall  have  an  allowance  in  yalae  in  some 
other  of  the  inheritance. 

But  what  if  the  common  ancestor  left  no  other  inheritance  to 
give  anything  in  allowance?  It  is  answered  that  one  copar- 
cener shall  have  the  inheritance  for  a  time,  and  the  other  for  a 
like  time.  Or  in  case  of  a  piscary,  one  may  have  one  fish  and 
the  other  the  second  one;  or  the  one  may  have  the  first  draught 
and  the  second  the  second  draught.  If  it  be  a  x>ark,  one  may 
have  the  first  beast,  and  the  second  the  second.  If  a  mill,  one 
to  have  it  for  a  time,  and  the  other  for  a  like  time;  or  the  one 
one  toll  dish,  and  the  other  the  second.  And  this,  he  adds, 
appears  to  be  the  ancient  law:  1  Thomas'  Co.  Lit.  537. 
And  says  Littleton:  **  It  is  to  be  understood  that  partition  may 
be  made  in  divers  manners.  Modus  et  converUio  vinourU  legem. 
Pacta  aliquid  licitum  est,  quod  sine  pacta  ivon  admiUur.*' 

In  Allnath  on  Partition,  8-5  L.  L.,  it  is  laid  down,  that  there 
may  be  partition  in  effect,  and  so  as  to  give  to  each  parcener  a 
species  of  enjoyment  in  severalty,  without  any  division  of  the 
land. 

In  Salisbury  v.  Phillips,  1  Salk.  43,  Lord  Holt  said:  "  When 
the  thing  and  its  profits  are  the  same,  partition  of  the  profits  is 
partition  of  the  thing."  See  also  Warner  v.  Paynes,  2  Amb.  589; 
Paker  v.  TalbaU,  6  T.  B.  Mon.  179. 

In  the  case  of  Conant  v.  Smith,  1  Aik.  67  [15  Am.  Dec.  669], 
in  which  an  ore-bed  similar  to  this  was  attempted  to  be  brought 
into  partition,  the  supreme  court  of  Vermont  denied  both  par- 
tition and  a  sale,  on  the  ground  that  neither  could  be  had  with- 
out injustice  to  the  parties,  and  suggested  that  a  court  of  equity 
had  the  power  to  regulate  the  enjoyment  of  the  property  be* 
tween  the  owners  by  restricting  them  to  the  proportion  of  their 
respective  interests,  by  compelling  accounts  between  them,  and 
by  appointing  a  common  receiver  for  all  parties. 

That  our  courts  possess  the  equity  powers  here  referred  to 
can  not  be  doubted,  since  the  act  of  assembly  of  the  twenty- 
fifth  of  April,  1850,  Purdon,  the  twenty-fourth  and  twenty-fifth 
sections  of  which  confer  upon  the  courts  of  common  pleas 
equity  jurisdiction  to  compel  accounts  between  tenants  in  com- 
mon of  *'  coal  or  iron-ore  mines  or  minerals." 

The  partition  thus  made  in  1787,  by  the  agreement  of  the  par- 
ties in  interest,  with  the  sanction  of  the  court  having  jurisdic- 
tion, and  in  accordance  with  law,  is  binding  on  the  successors 
in  the  title,  not  only  because  of  the  judgment  of  a  court  in 


Sepi  1862.]  Coleman  i;.  Coleman.  669 

partition^  under  which  they  claiiD,  but  because  the  covenants  of 
1787  were  real,  and  ran  with  the  land,  though  the  words  "  heirs 
and  assigns"  were  not  used.  See  Pachenham's  Case,  cited  in 
8pencer^8  Case^  6  Co.  IG,  and  Mr.  Hare's  note  in  1  Smith's  Lead. 
Cas.  108;  2  Thomas'  Co.  Lit.  247-249.  Even  if  the  cov- 
enant did  not  so  run  with  the  land  as  to  give  a  right  of  action 
to  an  heir  or  alienee,  it  would  serve  to  rebut  this  action,  for  the 
law  is,  in  regard  to  the  implied  warranty  which  annexes  itself 
to  exchange  and  partition,  that  though  it  does  not  extend  to 
assignees,  yet  the  assignee  shall  rebut.  See  note  to  Co.  Lit. 
249.  Mudi  more  may  an  express  covenant  be  set  up  by  a  privy 
in  estate  against  the  vexy  action  which  it  was  the  object  of  the 
covenant  to  exclude,  though  no  words  of  perpetuity  were  used. 

We  have  thus  demonstrated,  satisfactorily  at  least  to  our  own 
minds,  that  the  agreement  of  the  thirtieth  of  August,  1787,  and 
the  judicial  proceedings  had  pursuant  to  it,  constitute  an  in* 
snperable  bar  to  this  action.  It  follows  that  the  court  below 
were  in  exior  in  rendering  judgment  for  the  plaintiflfs. 

Against  these  conclusions  it  is  urged  that  the  partition  of 
1787  left  the  mine-hills  a  tenancy  in  common,  and  that  parti- 
tion is  an  inseparable  incident  of  the  estate  of  tenants  in  com- 
mon, and  therefore  these  plaintiffs  should  not  be  estopped. 

But  it  must  be  apparent  that  this  action  is  nothing  more  than 
an  attempt  to  have  a  second  partition  of  that  which  has  already 
been  the  subject  of  partition. 

A  large  estate  held  in  common,  and  involving  various  and 
complicated  interests,  was  brought  into  severalty  by  reason  of 
the  exemption  of  the  hills  from  the  ordinary  course  of  partition. 
Partition  in  deed  was  virtually  made  of  them,  and  yet  the 
plaintiffs,  not  proposing  to  redivide  the  whole  estate,  would 
destroy  the  foundation  on  which  the  former  partition  rests,  by 
subjecting  the  mine-hills  to  an  actual  division  or  sale.  This 
can  not  be  permitted.  Estates  in  common  are  undoubtedly 
meliorated  by  partition  into  severalty,  and  the  interests  of  so- 
ciety require  the  statutes  of  partition  to  be  liberally  construed. 

We  have  no  doubt  that  any  mineral  lands  held  in  common, 
whatever  the  peculiarities  of  their  structure,  are  subject  to  par- 
tition under  our  acts  of  assembly,  for  if  upon  inquest  it  is  found 
they  can  not  be  divided  without  prejudice  to  or  spoiling  the 
whole,  they  may  be  ordered  to  one  or  more  of  the  tenants  at  a 
valuation,  or  be  sold  and  the  price  divided.  But  neither  the 
letter  nor  the  policy  of  our  statutes  demands  partition  of  an 
estate  in  circumstances  such  as  attend  these  hills  of  ore.    The 
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incidental  right  which  the  plaintiffs  claim  is  gone,  was  suxren- 
dered  by  those  under  whom  they  claim,  and  they  are  enjoying, 
in  the  scTeralty  of  their  estates,  the  consideration  of  that  sur- 
render. 

There  are  many  other  matters  suggested  in  the  able  and  elab- 
orate argument  of  this  cause  which  we  do  not  take  space  to  dis- 
cuss. Nor  do  we  notice  in  detail  the  errors  assigned  to  the 
opinion  of  the  court  below,  because  the  capital  error  into  which 
the  court  fell  was  in  sustaining  the  plaintiffs'  action. 

We  put  our  judgment  on  the  covenant  of  the  persons  under 
whom  the  parties  litigant  hold,  and  the  judicial  proceedings 
had  thereon,  and  we  refuse  any  further  partition  of  these  mine- 
hills,  because  as  yet  that  covenant  is  operative,  and  the  hills 
must  "remain  together  and  undivided,  as  a  tenancy  in  com- 
mon/' 

Judgment  reversed. 

Ths  FBoroiPAL  OASB  WAS  ciTBD  in  OoUman  v.  Orubb,  23  Pil  St.  407,  m 
having  folly  dlKuased  the  dificalties  in  the  way  of  making  an  eqaal  parti- 
tion of  the  mine-hills,  and  the  motives  and  reasons  of  the  parties  for  agree* 
tng  to  hold  them  nndivided.  In  Brown  v.  Lutheran  Church,  Id.  500,  it  was 
referred  to  as  a  striking  instance  of  a  case  in  which  a  court  will  deny  the  right 
to  a  partition.  In  BleweU  v.  Coleman,  40  Id.  50,  it  was  referred  to  as  having 
f  ally  discussed  the  title  to  the  mine-hills  and  the  peculiaritiea  of  their  geo- 
logical construction.  In  Coleman  v.  BleweU,  43  Id.  178,  it  was  referred  to  aa 
a  case  in  which  the  court  had  given  effect  to  the  title  papers  according  to 
their  terms,  and  forhade  the  partition.  And  in  Punh  v.  Haldeman,  53  Id* 
246,  it  was  referred  to  as  an  instance  of  an  impartible  estate. 


Railboad  Company  v.  Skinner. 

[19  PanrnTLTAXXA  Statb,  996.] 
Railboad  Company  is  not  Liablk  to  Ownbb  of  Cattlb  who  •ofien 

them  to  go  upon  the  track  where  they  are  killed,  onless  the  damage  dona 

is  gratuitous. 
Railboad  Company  is  Pubohasbb,  in  Considebation  or  Pitblio  Aooom* 

MODATION  and  convenience,  of  the  exclusive  possession  of  the  ground 

paid  for  by  it,  and  of  a  license  to  use  the  greatest  attainable  rate  of  speed, 

with  which  neither  the  person  nor  the  property  of  another  may  intwfeire. 
Railboad  Company  is  not  Bound  to  Fencb  m  Road,  in  Pennsylvania. 
Whebb  trbbb  is  No  Evidencb  or  Nbgliobncb  on  Pabt  or  Dbfebtdabt. 

it  is  error  to  submit  the  question  of  negligence  to  the  jury  as  a  debataUs 

matter. 
Wbbthbb  Ownbb  or  Animal  Killed  on  RAn:«ROAD  Knew  or  its  Danobb 

or  not,  is  not  a  material  inquiry  in  an  action,  against  the  company  for  its 
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Ebbob  to  the  common  pleas  of  Susquehanna  comity.  Tres- 
pass on  the  case,  brought  by  Josiah  Skinner  against  the  New 
York  and  Erie  Bailroad  Company  for  killing  a  cow  of  the  plaint- 
iff while  upon  the  company's  track.  The  declaration  alleged 
that  the  occurrence  happened  through  the  negligence  of  the  en- 
gineer.    The  other  facts  are  stated  in  the  opinion. 

Richards^  for  the  plaintiffs  in  error. 

H.  Wrighi  and  BenHey^  for  the  defendant  in  error. 

By  Court,  Gibson,  J.  An  action  for  such  an  injury  as  is  laid 
in  this  declaration  is  founded  in  negligence,  of  which  there  was 
not  a  particle  of  proof  at  the  trial.  The  company  was  using  its 
chartered  privilege  in  the  usual  way,  and  its  act  was  lawful. 
Doubtless  case  may  be  maintained  for  negligence  in  conducting 
a  railway  train  as  well  as  in  conducting  any  other  vehicle,  as 
was  ruled  in  Bridge  y.  The  OrecU  Junction  Railway ,  3  Mee.  & 
W.  244;  but  what  is  such  negligence  has  not  been  entirely  de- 
termined. In  Aldridge  y.  The  Orand  Western  BaUway,  4  Spott 
N.  B.  156;  S.  C,  1  Dowl.  N.  S.  247,  an  action  was  maintained 
for  suffering  sparks  to  fly  from  the  engine  to  a  bean-stack;  and 
this  is  all  we  have  for  it  in  the  shape  of  decision.  No  doubt  a 
company  is  answerable  for  gratuitous  damage;  but  what  evi- 
dence was  there  of  such  damage  in  this  case  ?  Absolutely  none. 
The  testimony  is  consistent,  and  it  shows  that  the  train  was 
going  at  the  usual  speed;  that  it  was  within  three  hundred  feet 
of  the  spot  when  the  cow  jumped  suddenly  from  the  ditch  to 
the  track;  that  the  engine  was  instantly  reversed  and  the  sig- 
nal given  to  brake;  and  that  alacrity  could  do  no  more.  The 
retropulsive  power  at  the  disposal  of  the  engineer  was  applied  in 
vain.  Had  he  been  able  to  stop  the  train  in  time  to  save  the 
cow,  he  could  not  have  done  it  without  periling  the  passengers. 
Granting,  what  one  of  the  witnesses  testified,  that  the  cow  might 
have  been  seen  at  the  distance  of  fifty  rods  by  the  wayside,  and 
granting  that  the  train  might  have  been  stopped  within  it,  yet 
the  engineer  was  not  bound  to  stop  it.  He  had  no  reason  to 
apprehend  that  she  would  leap  into  the  jaws  of  death,  or  that  it 
was  necessary  to  anticipate  her. 

But  high  above  this  stands  the  impregnable  position  that  a 
railway  company  is  a  purchaser,  in  consideration  of  public  ac- 
commodation and  convenience,  of  the  exclusive  possession  of 
the  ground  paid  for  to  the  proprietors  of  it,  and  of  a  license  to 
use  the  greatest  attainable  rate  of  speed,  with  which  neither  thp 
person  nor  property  of  another  may  interfere.    The  company  on 


666  Railboad  Gompant  v.  Skinner.  [PeiuL 

the  one  hand,  and  the  people  of  the  Tidnage  on  the  other,  ai» 
tend  respectiyely  to  their  particular  conoerns,  with  this  restrio- 
tion  of  their  acts,  that  no  needless  damage  be  done.  But  the 
conductor  of  a  train  is  not  bound  to  attend  to  the  uncertain 
movements  of  every  assemblage  of  those  loitering  or  roving  cat- 
tle by  which  our  lailways  are  infested.  Any  other  rule  would 
put  a  stop  to  the  advantages  of  railway  traveling  altogether. 
And  for  what  deprive  the  country  of  one  of  the  best  improvements 
of  this  most  wonderful  age  ?  For  no  more  than  to  enable  a  few 
unpastured  cows  to  pick  up  a  scanly  subsistence  in  waste  fields 
and  lanes.  If  the  bullocks,  cows,  horses,  sheep,  or  swine  of 
the  neighborhood  were  allowed  to  block  the  way,  the  prohibi- 
tion of  intrusion  by  drovers  or  travelers  using  their  own  means 
of  conveyance  would  be  of  little  use.  For  the  sake  of  the  com- 
pany and  the  passengers,  the  conductor  and  his  subordinates 
will  be  vigilant  to  remove  obstructions;  but  the  protection  of 
the  property  is  merely  incidental.  If  the  owner  of  it  do  not  at- 
tend to  it,  the  company's  servants,  having  their  own  business  to 
mind,  are  not  bound  to  do  so;  and  he  who  trusts  his  property 
to  the  chances  of  accident  is  bound  to  stand  the  hazard  of  the 
die.  Knight  v.  Aberi,  6  Pa.  St.  472  [47  Am.  Dec.  478],  is  to  the 
point.  In  that  case  the  intrusion  was  on  woodland;  in  this  it 
was  on  the  exclusive  possession  of  ground  paid  for  as  an  incor- 
poreal hereditament. 

So  far  we  have  treated  the  case  as  if  the  plaintiff's  skirts  were 
dear,  but  they  are  not.  By  the  common  law  of  England,  an 
owner  of  cattle  is  bound  to  keep  them  in  an  indosure  or  in  cus- 
tody, at  his  peril,  for  evexy  entry  by  them  on  another's  posses- 
sion is  a  trespass:  by  the  common  law  of  Pennsylvania,  he  may 
let  them  go  at  large  without  incurring  liability  for  an  entry  by 
them  on  woodland  or  a  waste  field.  To  entertain  an  action  for 
an  inappreciable  injury  would  encourage  vezatiouc  and  unprofit- 
able litigation,  and  be  contrary  to  the  maxim  de  minimis^  which 
is  peculiarly  appropriate  to  the  circumstances  of  the  people  here. 
But  if  such  an  intrusion  would  occasion  substantial  damage,  the 
English  rule  would  be  applicable  to  it,  on  the  principle  that  ihn 
owner  of  a  bull  which  has  gored  another's  ox  must  pay  for  it.  la 
not  the  intrusion  of  an  animal  on  a  railway,  which  has  a  direct 
tendency  to  throw  a  train  off  the  track  and  endanger  life  and 
member,  an  injury  to  the  persons  involved  in  the  risk?  It  is 
conceded  that  an  American  company  is  not  bound  to  fence  its 
railway  as  an  American  farmer  is  bound  to  fence  his  fields;  and 
this  shows  that  persons  who  suffer  their  cattle  to  go  upon  it 
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do  80  on  their  own  responsibiliiy.  Eveiy  Englisli  railway  is 
fenced — ^not  to  protect  it  from  cattle,  for  none  are  at  large — ^but 
to  prevent  detriment  or  detention  from  other  causes.  In  a 
oountry  so  new  and  so  sparse  as  ours,  of  which  the  trunks  of 
the  principal  railways  are  more  extensive  than  the  island  of 
Oreat  Britain,  the  cost  of  fencing  them  would  be  greater  than 
could  be  borne.  The  rights  and  responsibilities  of  a  people  are 
shaped  by  the  circumstances  of  their  condition.  If  they  will 
have  railways,  they  must  be  content  to  have  them  in  the  only 
way  they  are  practicable;  and  the  English  rule  must  be  appli- 
cable to  them.  If  an  owner  suffer  his  cattle  to  be  at  large,  it 
must  be  at  the  risk  of  losing  them  or  paying  for  their  trans- 
gressions. The  vexy  act  of  turning  them  loose  is  negligence,  as 
regards  any  one  but  an  owner  of  a  forest  or  a  waste  field;  and 
the  owner  of  them  is  consequently  responsible  to  every  one  else. 
That  he  is  not  answerable  for  them  to  a  railway  company  crim- 
inally, like  a  caitiff  who  has  laid  a  log  or  a  bar  across  the  track, 
is  because  mischief  was  not  intended  by  him.  But  no  pru- 
dent man  in  his  predicament  would  be  the  first  to  make  a  stir 
about  it. 

The  charge  was  accurate  in  its  outline,  but  not  in  its  details. 
Ajb  has  already  been  said,  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant;  yet  the  existence  of  it  was  left  to 
the  jury  as  a  debatable  matter.  In  another  part,  he  even  took 
the  fact  for  granted.  "  The  simple  fact,'*  he  said,  "  of  permit- 
ting, for  a  limited  time,  the  cow  to  wander  on  the  railroad  would 
not  of  itself  be  such  negligence  as  to  excuse  all  negligence  on 
the  part  of  the  defendant."  Had  there  been  evidence  to  raise 
the  point,  the  direction  might  have  been  well  enough;  but  tho 
application  of  the  principle  in  the  particular  instance  was  wrong. 
In  SiUs  V.  Brown,  9  Gar.  &  P.  605,  it  was  ruled  that  in  cases  of 
accident  with  carriages  or  ships,  mutual  negligence,  if  contribu- 
tive  to  the  injury,  bars  an  action  for  it — a  principle  enforced  by 
this  court  in  Simpson  v.  Eand,  6  Whart.  311  [36  Am.  Dec.  231]. 
But  it  was  erroneous  to  predicate  it  of  a  case  in  which  the  negli- 
gence was  all  on  the  side  of  the  plaintiff.  He  further  charged^ 
that  "if  the  plaintiff  knew  his  cow  was  wandering  on  the  rail> 
road,  it  was  his  duty  to  drive  her  therefrom.  He  had  no  right 
to  suffer  her  to  be  there;  and  if  he  suffered  it,  knowing  her  to 
be  there,  he  was  guilty  of  such  negligence  as  would  prevent  his 
recovery.  But  if  his  cow  casually  wanders  away,  ordinary  care 
being  used  to  restrain  her,  the  simple  fact  of  her  being  on  the 
track  would  not  excuse  the  defendant's  negligence."    Now  th^ 
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making  of  thiB  gratuitous  imputation  of  negligence  and  igno- 
ranee  of  the  cow's  whereabout  turning  points  of  the  cause  is 
the  root  of  the  error.  As  loss  of  the  property  is  not  a  penalty 
for  the  owner's  supineness  in  the  care  of  it,  of  what  account  is 
his  ignorance  of  its  jeopardy?  The  irresponsibility  of  a  railway 
company  for  all  but  negligence  or  wanton  injury  is  a  necessity 
of  its  creation.  A  train  must  make  the  time  necessary  to  fulfiU 
its  engagements  with  the  post-office  and  the  passengers;  and  it 
must  be  allowed  to  fulfill  them  at  the  sacrifice  of  secondary  in- 
terests put  in  its  way;  else  it  could  not  fulfill  them  at  all.  The 
maxim  of  salita  popvU  would  be  inrerted;  and  the  paramount 
affiurs  of  the  public  would  be  postponed  to  the  petty  concerns 
of  individuals.  Every  obstruction  of  a  railway  is  unlawful, 
mischievous,  and  abatable  at  the  cost  of  the  author  or  owner 
of  it,  without  regard  to  his  ignorance  or  intention.  It  may  seem 
cruel  to  make  a  dumb  brute  suffer  for  the  fault  of  its  owner;  but 
it  must  be  remembered  that  the  lives  of  human  beings  are  not 
to  be  weighed  in  the  same  scales  vrith  the  lives  of  a  farmer's  or 
a  grazier's  stock;  and  that  their  preservation  is  not  to  be  left  to 
the  care  which  a  man  takes  of  his  uncared-for  cattle.  Allowing 
them  to  prowl  for  their  food,  he  may  not  wash  his  hands  of  the 
consequences  of  it.  In  a  country  so  obnoxious  to  the  charge  of 
indifference  to  human  safety,  it  is  a  high  and  holy  charge  of  the 
courts  to  hold  to  their  duty,  not  only  those  to  whom  it  is  im- 
mediately committed,  but  also  those  by  whose  defaults  it  may 
be  remotely  endangered;  and  to  hold  them  hard.  We  are  of 
opinion  that  an  owner  of  cattle  killed  or  injured  on  a  railway 
has  no  recourse  to  the  company  or  its  servants;  and  that  he  is 
liable  for  damage  done  by  them  to  the  company  or  the  pas- 
sengers. 
Judgment  reversed. 

Ck)NTBIBU!COBT  NeOLIOXNCS    OV    PLAINTIFF,   EFFECT  OF:  See  Bolwi$(m  ▼• 

Conet  64  Am.  Deo.  67,  note  74,  where  other  cases  are  collected;  Mvnger  v. 
Tonavoanda  B.  R.  Co.,  53  Id.  384,  note  387. 

Law  Imputes  Negliqenoe  to  Owneb  of  Cattle  that  escape  from  in- 
eloBure  and  go  upon  railroad  track,  where  they  are  ran  over:  Munger  v. 
Tanatoanda  R,  R,  Co.,  53  Am.  Dec.  384,  note  387,  where  numerous  cases  axe 
collected.  If  cattle  are  suffered  to  run  at  large,  and  are  injured  or  killed  on 
the  track  of  a  railroad  company,  without  wantonness  or  gross  negligence,  the 
owner  has  no  recourse  against  the  company  or  its  servants:  North  Pa.  R*  R. 
Co.  V.  Rehman,  49  Pa.  St.  105;  Maynard  v.  Boston  A  Me.  R.  R.,  115  Mass. 
480,  both  citing  the  principal  case. 

To  Sustain  Action  against  Railroad  Company  fob  Killing  Cattle, 
Ibe  plaintiff  must  prove  negligence  on  the  part  of  the  oompany,  and  the  absence 
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of  contiibatory  negligence  on  his  part:  PerMm  y.  Ecutem  S,  R,  Co.  amd 
Boston  is  Afe,  B.  R,  Co,,  60  Am.  Dec.  589,  note  591;  Tonmoanda  B.  B.  Co. 
▼.  Munger^  49  Id.  239,  note  261,  where  the  rabject  is  folly  diecnssed. 

Thb  PBcrciPAL  CASK  18  ciTBD  in  the  following  caaee  in  ■npport  of  theee 
propoeitioni:  In  Powell  t.  Pennaylvania  B.  B,  Co,,  32  Pa.  St  416,  the  courts 
accept  no  ezcoBe  from  the  party  who  obetmcts  the  track  or  interferes  with 
the  transportation  of  the  company;  in  Philadelphia  ii  B,  B.  B>  Co,  t.  i/fMi- 
mell,  44  Id.  378,  the  conductor  of  a  train  is  not  bound  to  attend  to  the  nn« 
certain  movements  of  cattle  on  the  railroad  track;  in  Philadelphia  di  B.  B» 
B,  Co,  ▼.  Spearen,  47  Id.  403,  railroad  companies  have  a  right  to  the  lawful 
use  of  their  roads  without  let  or  hinderance  of  those  who  have  no  right  to  in- 
terrupt or  molest  their  enjoyment;  in  Drake  v.  Philadelphia  ^  E,  B,  B,  Co,, 
51  Id.  241;  and  in  Penmylvania  B.  B,  Co.  v.  Biblei,  66  Id.  166,  a  raibraad 
company  is  not,  unless  required  by  its  charter,  compelled  to  fence  its  track. 

Thb  pkincipal  oasb  is  DisTiNonisHED  in  SuUhan  v.  Philadelphia  A  B. 
B.  B,  Co,,  80  Pa.  St  240. 


Cabson  &  MgKkight  v.  Baillie. 

[19  PsmSTLTAKIA  BXATS,  875.] 
WhXBB    Ck>ODB   ASK    SOLD  ON    INSPECTION,  THKRB    IS  No    StaNBABD    BUY 

Idbntitt,  and  no  warranty  implied  other  than  that  the  identical  goods 
sold,  and  no  others,  shall  be  delivered.  The  name  given  to  them  in  the 
bill  of  parcels  is  then  Immaterial,  for  faith  was  placed,  not  in  the  name, 
but  in  the  quality  and  kind  discovered  on  the  inspection;  but  if  there 
be  fraudulent  concealment  or  misrepresentation,  the  case  is  different. 

Ebbob  to  the  district  court  of  Allegheny  county.  Action  on 
the  case  for  alleged  deceit  or  breach  of  warranty  in  the  sale  of 
forty-six  barrels  of  lard  grease.  The  facts  are  stated  in  the 
opinion. 

Shinn,  for  the  plaintiffs  in  error. 

Jones  and  MoCandleas^  for  the  defendant  in  error. 

By  Court,  Lowbie,  J.  It  is  not  easy  to  describe  this  case  in 
a  few  words,  because  of  some  uncommon  features  which  it  pre- 
sents. We  have  an  idea  of  its  character  when  we  learn  that 
Baillie  bought  of  Carson  &  McKnight  forty-six  barrels  of  lard 
grease,  and  being  disappointed  in  his  expectations  as  to  its  qual- 
ity, he  sued  Carson  &  McKnight  for  damages,  for  the  deceit 
practiced  on  him,  and  for  not  delivering  the  article  bargained 
for. 

We  are  not  called  upon  to  criticise  the  very  peculiar  and  anom- 
alous declaration  filed  in  the  cause,  as  it  will  not  require  much 
attention  to  the  rules  of  pleading  to  cure  its  imperfections  be- 
fore another  trial.     Certainly  the  principal  declaration  claims 
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ex  deUdo^  and  the  ooant  added  on  the  trial  «rconlraeltt» 
misjoinder  would  haye  been  a  sufficient  cause  of  xeyezsal  if  th» 
attention  of  the  court  below  had  been  properly  called  to  it  by  a. 
specific  objection  or  by  a  demurrer. 

The  principal  question  is  on  the  merits  of  the  cause.  There- 
was  CTidence  that  the  buyer  examined  the  article  called  lard 
grease  before  he  bought  it;  that  an  inspection  of  the  whole  lot 
was  offered  to  him,  and  that  after  examining  four  or  fiye  barrels- 
in  the  usual  way,  he  dedared  himself  satisfied,  andxeceiyedabill 
of  sale  in  which  the  article  was  called  lard  grease.  On  the  other 
hand,  there  was  evidence  that  a  large  part  of  the  article  deUyersd 
was  of  a  very  inferior  qualify;  some  of  it  not  being  lard  grease^ 
but  a  mixture  of  grease  and  potash. 

On  such  evidence,  the  learned  judge  charged  the  jury  thai 
their  proper  inquxy  was,  whether  or  not  the  article  deliyered 
was  lard  grease;  and  if  not,  then  it  did  not  coneepond  in 
specie  with  the  article  described  in  thebiUof  sale,  and  the  plaini» 
iff  was  entitled  to  recoTer.  It  will  be  obeeryed  that  this  in- 
struction excludes  all  question  of  fraud,  sets  aside  the  eridencO' 
{hat  the  bargain  was  made  on  ayiew  of  the  article,  assumes  that 
the  bill  of  sale  is  the  only  eyidence  of  the  oontraot,  and  that  th» 
name  lard  grease  giyen  therein  amounts  to  a  warranty  of  th» 
character  of  the  article.  Our  decisions,  Bcrrekin9  y.  Beoan^  S 
Bawle,  28  [28  Am.  Deo.  86];  JeMwngn  y.  OraU,  Id.  168  [28  Am. 
I>ec.  Ill];  Fraiey  y.  Bispham,  10  Pa.  St.  820  [61  Am.  Dec.  486],. 
declare  that  on  a  sale  of  goods  by  sample,  or  by  a  descriptioik 
in  a  bill  of  parcels,  there  is  an  implied  warranty  that  the  article 
corresponds  in  kind  with  the  sample  in  the  one  case,  and  with, 
the  bill  of  parcels  in  the  other.  But  notwithstanding  soni» 
unguarded  observations  to  be  found  in  the  books,  it  oertainly^ 
was  neyer  intended  to  be  decided  that  in  case  of  sale  by  sample^, 
or  on  an  inspection  of  the  article  itself,  a  warranty  may  be  im- 
plied from  the  bill  of  parcels.  This  would  be  equiyalent  to- 
declaring  the  bill  to  be  the  only  evidence  of  the  contract,  a. 
proposition  that  was  never  thought  of;  and  all  the  cases  on  im* 
plied  vTarraniy  show  that  no  such  decision  was  eyer  intended* 

When  a  sale  is  by  sample,  then  the  sample,  and  not  the  name- 
given  in  the  bill  of  sale,  is  the  standard  by  which  the  article  is^ 
to  be  tested,  because  the  purchase  is  made  on  the  faith  of  the 
correspondence  between  the  sample  and  the  goods  sold.  Where 
goods  are  sold  on  inspection,  there  is  no  stuidard  but  identity, 
and  no  warranty  implied  other  than  that  the  identical  gooda 
Boldy  and  no  others,  shall  be  delivered. 
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The  name  ^ren  to  them  in  the  bill  is  then  immaterial,  because 
faith  was  placed,  not  in  the  name,  bat  in  the  qualify  and  kind 
discoTczed  on  inspection.  If  there  be  fraudnlent  concealment 
or  misrepresentation,  the  case  is  altered,  and  for  this  the  party 
has  his  remedy  on  other  principles. 

In  this  case  there  ima  no  pretense  of  a  sale  by  sample,  and 
there  ins  no  eyidence  tending  to  show  a  want  of  correspond- 
ence between  a  sample  and  the  goods  deliyered.  We  do  not 
see  how  it  was  possible  for  the  plaintiff  to  recover  on  the 
ground  that  he  did  not  get  the  yery  article  that  he  bought,  for 
there  was  no  evidence  to  sustain  such  a  position.  We  do  not 
see  how  he  could  recover  on  the  ground  of  deceit,  for  we  dis- 
cover no  evidence  of  fraudulent  concealment  or  misrepresenti^ 
tion.  And  he  can  not  recover  on  the  footing  of  the  name  given 
in  the  bill  of  sale,  while  it  appears  evident  that  he  bought  on 
the  faith  of  his  own  inspection,  and  not  on  faith  in  the  name  by 
which  the  article  was  called.  It  would  be  rather  a  bold  pre- 
sumption  to  suppose  that  a  lard-oil  manufacturer  would  not 
know  the  article  of  lard  grease  on  inspection  better  than  a  gro- 
cer or  commission  merchant,  or  that  an  article  so  various  in  its 
quality  should  be  purchased  by  its  name,  when  an  inspection  was 
had  or  might  have  been. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Wakrantt  dv  Saue  or  Goods:  See  Oetly  v.  RowtUrte^  54  Am.  Bee.  138, 
note  145,  where  other  cmob  are  collected.  There  ia  no  implied  warranty  of 
quality  in  the  ordinary  case  of  a  sale  on  inspection:  Lard  v.  (Troto,  39  Pa.  St. 
91,  citing  the  principal  case.  To  avoid  a  sale,  there  must  have  been  artifice 
intended  and  fitted  to  deceive:  BmUh  v.  Smiik,  21  Id.  372,  citing  the  princi- 
pal case.  To  avoid  a  sale  on  the  ground  of  the  quality  being  bad,  a  warranty 
most  be  shown:  HeUbruner  v.  WayU^  51  Id.  261,  citing  the  principal  case. 


Babolat  v.  Weaver. 

[19  Pbwstltamxa  Statk,  390.] 
Holder  or  Nuotiablb  Notb  mat  Prove  bt  Oral  TEsmfONV  that  at 
the  time  of  the  indorsement  thereof  it  was  agreed  by  the  maker,  in- 
dorser,  and  holder  that  the  indorser  should  be  al)Bolutely  bound  for  the 
payment  of  it,  without  the  usual  demand  and  notice. 

IVDORSEMBNT  OF  NkGOTIABLK  PaPER  IS  NOT  HeGAKDED  AS  WRITTEN  Ck>ir- 

TRACT  to  pay  on  condition  that  the  usual  demand  1>e  made  and  notics 
given.  The  most  that  can  be  said  is,  that  from  it  there  is  implied  a  con- 
tract to  pay  on  condition  of  the  usual  demand  and  notice;  but  this  Im* 
plication  is  liable  to  be  changed  on  the  appearance  of  circumstances  in- 
consistent with  it,  whether  those  circumstances  be  shown  orally  or  ia 
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writing.  The  duty  of  demand  and  notioey  in  order  to  hold  an  Indoraer, 
in  not  a  part  of  the  contract,  but  a  step  in  the  l^gal  remedy,  that  may 
be  waived  at  any  time  by  the  indoxver. 
Pbovisioxs  or  Act  or  April  5,  1849,  in  RKrERRNcnt  to  Notios  to  partiee 
to  promissory  notes,  do  not  apply  to  notes  due  before  the  passage  of  the 
aet 

Ebbob  to  the  district  court  of  Alleghenj  county.  Action  on 
the  case  brought  by  Elizabeth  Barclay  against  Jacob  Weaver, 
Jan.,  as  the  indorser  of  a  promissory  note,  as  follows: 

''  $1,000.  PrrTSBUBGH,  January  21, 1848. 

**  Six  months  after  date,  I  promise  to  pay  to  the  order  of 
Jacob  Weaver  one  thousand  dollars,  with  interest  from  date, 
without  defalcation,  value  received.  B.  Weaver. 

''  Indorsed:  Jacob  Weaveb,  jun. 
"  H.  A.  Weaveb," 

Testimony  on  the  part  of  the  plaintiff  showed  that  the  money 
loaned  was  applied  to  relieve  Jacob  Weaver  of  that  amount  of 
liabilities  as  indorser  on  other  notes  of  B.  Weaver.  Jacob 
Weaver  wished  the  note  to  be  drawn  for  twelve  months,  inas- 
much as  he  would  have  to  pay  it,  and  he  would  incur  no  liabil- 
ities that  would  fall  due  within  that  time.  He  agreed  to  indorse 
provided  the  money  should  not  be  called  in  at  the  expiration  of 
the  six  months.  In  accordance  with  this  agreement,  the  pay- 
ment of  the  note  was  not  required.  When  he  was  called  on  to 
renew  the  obligation  as  indorser,  in  May,  1848,  he  said  that  he 
would  have  to  pay  it,  and  that  if  the  money  were  not  called  in 
when  it  became  due,  he  would  again  indorse.  This  proposi- 
tion was  acceded  to,  and  he  again  became  indorser.  When 
caUed  on  in  August,  he  refused  -to  renew  the  obligation.  No 
proof  was  made  of  presentation,  demand,  and  notice,  when  the 
note  fell  due.  The  seventh  and  eighth  sections  of  the  act  of 
April  5, 1849,  which  the  court  below  decided  not  to  be  applicable 
to  notes  due  before  the  passage  of  the  act,  and  which  decision 
is  held  by  the  supreme  court  to  be  correct,  is  in  these  words: 
''  Sec.  7.  From  and  after  the  i)assage  of  this  act,  in  all  cases 
where  suit  is  brought  in  any  of  the  courts  of  this  common- 
wealth, upon  or  for  the  recovery  of  the  amount  due  on  any 
promissory  note,  post-note,  note  of  hand,  due-bill,  bill  of  ex- 
change, draft,  order,  check,  or  other  instrument  of  writing  in  the 
nature  thereof,  no  plea  shall  bo  available,  and  no  defense  shall 
be  made  or  taken  by  the  defendant  for  want  of  proper  and  timely 
demand  of  i)ayment  and  acceptance,  or  proper  and  timely  protest 
and  notice  of  non-acceptance  or   non-i)ayment  of  the  same. 
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unless  the  respectiye  places  wbere  such  demand  is  to  be  made, 
and  where  such  notice  is  to  be  served  and  given,  or  the  names 
and  residences  or  places  of  business  of  the  respective  parties 
thereto,  shall  be  legibly  and  distinctly  set  forth  thereon^ 
Sec.  8.  When  such  places  of  demand  and  notice,  or  such  names, 
residences,  or  places  of  business,  are  omitted  to  be  set  forth,  de- 
mand of  acceptance,  as  well  as  protest  for  and  notice  of  non- 
acceptance,  may  be  made  or  given  at  any  time  before  the  matu- 
rity of  such  instruments  as  require  acceptance  and  demand  of 
payment  as  well  as  protest  for  and  notice  of  non-payment  of 
the  same,  at  any  time  after  the  maturity  thereof,  and  before  suit 
is  brought  thereon." 

Shaler  and  Stanton,  for  the  plaintiff  in  error. 

By  Court,  Lowbie,  J.  I  decided  this  cause  while  I  was  judge 
of  the  court  below,  and  I  am  now  instructed  to  say  that  my  de- 
cision on  the  second  point  was  right,  and  for  sufficient  reasons. 
But  on  the  first  point  I  am  convicted  and  convinced  of  error. 

That  point  presents  the  question.  May  a  party  prove,  by  oral 
testimony,  that,  at  the  time  of  the  indorsement  of  a  promissory 
note,  it  was  agreed  that  the  indorser  should  be  absolutely  bound 
for  the  payment  of  it,  without  the  usual  demand  and  notice? 
This  was  answered  in  the  negative  in  the  court  below,  on  the 
principle  that  oral  testimony  can  not  be  heard  to  vary  the  terms 
of  a  written  contract. 

The  error  consists  in  the  assumption  that  the  law  regards  an 
indorsement  as  a  written  contract  to  pay  on  condition  that  the 
usual  demand  be  made  and  notice  given. 

It  is  not  so.  For  where  the  indorser  is  himself  the  real 
debtor,  as  in  the  case  of  accommodation  notes  and  bills;  or  has 
taken  an  assignment  of  all  the  property  of  the  maker  as  security 
for  his  indorsement;  or  where  he  can  have  no  remedy  against 
the  makers;  or  in  the  case  of  the  drawer  of  a  bill  of  exchange, 
where  the  drawee  is,  and  during  the  currency  of  the  bill  con- 
tinues to  be,  without  funds  of  the  drawer;  and  in  many  other 
such  cases,  demand  and  notice  are  not  necessary;  and  these  cir- 
cumstances may  be  proved  by  parol  testimony.  The  reason  is, 
that  in  such  cases  demand  and  notice  can  be  of  no  use,  and 
therefore  the  law  does  not  require  them. 

The  most,  therefore,  that  can  be  said  of  an  indorsement  of 
negotiable  paper  is,  that  from  it  there  is  implied  a  contract  to 
pay,  on  condition  of  the  usual  demand  and  notice;  and  that  this 
implication  is  liable  to  be  changed  on  the  appearance  of  circum^i 
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Biaaoes  incomdstent  with  it,  whether  thoae  cixeamBtanceB  be 
shown  oially  or  in  writing. 

Bat  it  may  well  be  questioned  whether  the  condition  of  de- 
mand and  notice  is  troly  part  of  the  contract,  or  only  a  step  in 
the  legal  remedy  upon  it 

If  it  is  part  of  the  contract,  how  can  it  be  effectually  dispensed 
with  without  a  new  contract  for  a  sufftdent  consideration, 
especially  after  the  maturity  of  the  note  ?  Yet  there  are  decis- 
ions without  number  that  a  waiver  of  it  during  the  currency  or 
after  the  maturity  of  the  note  will  saye  from  the  consequences 
of  its  omission.  This  could  not  be  if  it  was  a  condition  of  the 
contract,  for  then  the  onussion  of  it  would  discharge  the  in- 
dorser  both  morally  and  legally;  and  no  new  promise  afterwards, 
even  with  full  knowledge  of  Qie  facts,  could  be  of  any  validity. 

If,  howeyer,  an  indorsement  without  other  circumstances  be 
regarded  as  an  implied  contract  to  pay,  provided  the  holder  use 
such  diligence  that  the  indorser  lose  nothing  by  his  negligence 
or  indulgence,  then  it  accords  with  all  these  decisions.  Then 
the  law,  and  not  the  contract,  declares  the  usual  demand  and 
notice  to  be  in  all  cases  condusiye,  and  in  some  cases  necessary, 
evidence  of  such  diligence.  The  law  imposes  no  vain  duties, 
and  its  general  rules  are  subjected  to  exceptions  in  order  to  dis- 
pense with  them;  but  it  does  not  thus  deal  with  contract  duties. 
It  is  therefore  perfectly  consistent  in  declaring  that  an  indorser 
is  bound  by  a  new  promise,  after  he  knows  of  the  omission  of 
demand  and  notice,  for  this  is  an  admission  that  he  was  not 
entitled  to  it,  or  has  not  suffered  for  want  of  it.  It  declares 
demand  and  notice  necessary,  in  some  cases,  to  save  the  indorser 
from  loss,  and  it  declares  that  his  own  admission  may  be  substi- 
tuted for  them. 

It  seems,  therefore,  that  the  duty  of  demand  and  notice,  in 
order  to  hold  an  indorser,  is  not  a  part  of  the  contract,  but  a 
step  in  the  legal  remedy,  that  may  be  waived  at  any  time,  in  ac- 
cordance v^ih  the  maxim,  QwUibet  potest  renunciare  jvri  pro  ae 
irUrodiLCto.  And  certainly  an  indorsement  is  not  regarded  as  a 
written  contract  so  far  as  to  prevent  oral  proof  that  its  terma 
differ  from  the  ordinary  contract  of  indorsement. 

The  first  reserved  point  ought,  therefore,  to  have  been  decided 
in  favor  of  the  plaintiff,  and  this  would  have  entitled  her  to 
judgment  on  the  verdict. 

Judgment. — ^This  cause  came  on  for  hearing  on  a  writ  of  error 
to  the  district  court  of  Allegheny  county,  and  was  argued  by 
eounsel.    And  now,  in  consideration  thereof,  it  is  considered. 
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Adjudged,  and  decreed  that  the  judgment  of  the  said  court  be 
reyersed,  and  that  judgment  be  entered  on  the  verdict  in  favor 
•of  the  plaintiff  below,  with  interest  from  the  date  of  the  verdict, 
4ind  with  costs.  And  it  is  further  ordered  that  the  record  be 
jremitted  to  the  said  district  court,  with  directions  to  cany  this 
judgment  into  execution. 


Waxtxb  or  BiOHT  to  Demand  akd  Nones  oh  Pabt  or  LiDOBSBa  mat  bs 
Troved  bt  Pabol  TsniMONT.  The  doctrine  that  it  may  be  proved  by  parol 
•JMtimnMy  that  the  indoreer  of  a  promiasoiy  note,  at  the  time  of  the  indoree- 
iBMnt,  agceed  to  be  absolntely  boimd  to  the  payment  of  it,  withoat  the  nsnal 
'demtfid  and  notioe,  ii  rastained  by  the  great  weight  of  aathotity  in  this 
•eoimtry:  Stoiy  on  Prom.  Notes,  eeo.  148;  1  Parsons  on  Notes  and  Bills,  684; 
1  Daniel  on  Neg.  Inst.,  sec  719  a;  2Id.,  seo.  1093;  Bdwards  on  Bills  end  Notes, 
•686;  AOery.  ircZ)oiiaU,  28  Am.  Deo.  499,  note 604;  HihbardY.  JhtMeO,  41 
Id.  788;  Sanborn  y.  SouUkutl,  43  Id.  288;  Hazard  y.  White,  26  Ark.  166; 
J^arma^Banky.W«^^4BBaer.  (DeL)429;  F^y.Kientead,  16Ind.  91;  Pol- 
Mard  y.  Bawen,  57  Id.  232;  Sckmied  y.  Frank,  86  Id.  250;  Cheshire  y.  Taylor, 
-29  Iowa,  492;  WaU  y.  Bry,  1  La.  Ann.  312;  Boyd  v.  OUvdand,  4  Piok.  525; 
<Jeniral  Bamky.  Daivie,l^ld.ZlZ,Z16i  LantY.  8teward,2Q  WhUney 

-y.  AbboU,  5  N.  H.  378;  Edwards  y.  Tandy,  36  Id.  540;  Sheldon  y.  Morton, 
43  N.  Y.  98;  &  C,  3Am.  Hep.  669;  Dyey.  ^eo<t,  35  Ohio  St.  194;  S.  C,  35 
Am.  Bep.  604;  StrtOhers  y.  Blake,  30  Pa.  St  139;  Shertr  y.  Boston  Bank,  33 
Id.  134;  Taylor  v.  fVencA,  2  Lea,  257;  Power  y.  Afitehdl,  7  Wis.  161;  Union 
Bank  y.  Hyde,  6  Wheat.  572;  conira:  Piecata^ua  Exchange  Bank  y.  Carter, 
i»l  Am.  Deo.  217;  Rodney  y.  WUeon,  67  Mo.  123;  Beeler  y.  Frosi,  70  Id.  185. 
Doubts  haye  been  entertained  on  this  point,  but  they  haye  been  mostly 
resolved  in  fayor  of  the  admissibility  of  the  parol  testimony,  as  will  be  seen 
from  the  extracts  following:  ''Sometimes  the  indorsement  contains  a  written 
agreement  to  dispense  with  any  demand  upon  the  maker,  or  with  notice  of 
the  dishonor,  if  the  note  is  not  duly  paid.  In  such  cases  the  indorser  will  be 
liable  thereon,  net  only  to  his  immediate  indorsee,  but  to  every  subsequent 
•holder;  for  the  language  will  be  construed  to  import  an  absolute  dispensa- 
tion with  the  ordinary  conditions  of  an  indorsement.  And  this  proceeds 
«pon  the  just  maxim,  QuUibet  potest  renunciare  juri  pro  se  inirodueto.  But 
where  the  agreement  is  not  on  the  face  of  the  indorsement,  but  is  merely  oral 
between  the  indorser  and  his  immediate  indorsee,  the  effect  would  seem  to  be 
limited  to  the  immediate  parties;  and  even  here  doubts  haye  been  entertained 
whether  the  evidence  ia  admissible  between  them,  since  it  has  been  thought 
to  vary  and  control  the  ordinary  obligations  of  an  indorsement.  These  doubts 
have,  however,  been  overcome  in  America;  and  the  doctrine  is  established 
that  such  evidence  is  admissible:'*  Story  on  Prom.  Notes,  sec  148.  Parsons 
eays:  ''There  has  been  some  conflict  on  the  point  whether  a  parol  promise 
to  pay  the  note,  made  at  the  time  of  indorsing,  or  a  parol  agreement  between 
the  parties  that  payment  should  not  be  demanded  until  after  maturity,  is 
admissible  to  prove  a  waiver  of  demand  and  notice.  Some  of  the  earlier 
-cases  deny  its  admissibility,  on  the  ground  that  the  indorsement  is  a  written 
•contract  that  regular  demand  shall  be  made  and  notice  given,  which  can  not 
be  waived  by  a  contemporaneous  parol  agreement.  But  we  do  not  think  this 
to  be  law,  and  are  of  opixyon  that  the  evidence  may  be  introduced,  because 
the  contract  is  not  that  demand  shall  be  made  and  notice  given,  but  that  due 
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dfligenoe  ihall  be  used;  uid  evidence  is  admisBible  to  prove  that  inch  dili- 
gence bee  been  need:*'  1  Panons  on  Notes  and  Bille,  684. 

Daniel  aaya:  '*  It  ia  conceded  on  all  sides  that  a  verbal  waiver  is  aa  effect- 
ual aa  a  written  one;  and  the  weight  of  authority  sustains  the  propoeition 
that  a  parol  promise  to  pay  the  note  aboolately,  made  by  the  indorser  at  the 
time  he  indorses  it,  or  a  proouae  to  pay  it  if  the  maker  does  not,  or  a  verbal 
agreement  between  the  parties  that  payment  shoald  not  be  demanded  until 
after  maturity,  is  admissible  to  prove  a  waiver  of  demand  and  notice.  Such 
evidence  is  not  offered  for  the  purpose  of  varying  the  written  contract  of  in- 
dorsement, which  is  simply  to  pay  the  note  after  exerdse  of  due  diligence 
against  the  maker,  but  to  ahow  that  the  parties  have  between  themselves  set- 
tled the  amount  of  diligence  to  be  required.  It  has  been  held  differently, 
but  the  doctrine  of  the  text  seems  more  consistent  with  the  principles  upon 
which  waivers  are  sustained."  2  Daniel  on  Keg.  Inst.,  sec  1093.  And  again 
he  says:  '*  It  has  also  been  held  that  it  can  not  be  shown  that  the  indorser 
agreed  at  the  time  of  the  indorsement  to  be  absolutely  liable  without  demand 
and  notice;  but  we  coocur  with  the  authorities  which  sustain  Ms  freedom  to 
waive  his  right  to  demand  and  notice  at  any  time.  He  merely  relieves  the 
indorsee  of  the  ordinary  duties  of  diligence;  of  the  necessity  of  certain  acts 
to  be  done  in  future,  which  only  impliedly  are  required,  and  which  oease 
to  be  exacted  by  diligence  when  waived  in  advance."  1  Daniel  on  Nog.  Inst, 
sec  719  a.  It  will  be  noticed  that  Story  does  not  state  the  ground  or  principle 
upon  which  the  parol  evidence  is  admitted  in  such  cases.  Parsons  and  Daniel 
seem  to  consider  it  admissible  to  prove  that  the  amount  of  diligence  which 
the  contract  of  indorsement  caUa  for  haa  been  uaed.  And  they  appear  to 
think  that  the  introduction  of  such  evidence  does  not  contravene  the  rule 
that  parol  evidence  is  not  admissible  to  vary  the  terms  of  a  written  contract. 
It  must  be  confessed  that  this  reasoning  does  not  seem  entirely  satisfactory. 
If  it  is  a  part  of  the  contract  of  indorsement  that  due  diligence  shall  be  used 
in  order  to  bind  the  indorser,  it  is  equally  a  part  of  the  contract  that  such 
diligence  consist  of  a  certain  demand  succeeded  by  a  certain  notice,  and  it 
seems  difficult  to  comprehend  how  that  part  of  the  contract  can  be  varied  by 
parol  any  more  than  could  an  express  contract  that  demand  shall  be  made 
and  notice  given.  If  either  stipnlation  19  really  a  part  of  the  contract,  parol 
evidence  can  not  be  admitted  to  vary  it  without  violating  the  general  rule. 
Daniel  says  that  the  evidence  is  admitted  **to  show  that  the  parties  have  be- 
tween themselves  settled  the  amount  of  diligence  to  be  required."  But  how 
have  they  settled  it  T  Is  it  not  by  a  parol  agreement  varying  the  terms  of 
the  written  contract  of  indorsement?  It  would  certainly  seem  so  if  the  duty 
of  due  diligence  has  to  be  regarded  as  a  part  of  the  contract. 

The  reasoning  of  Judge  Lowrie,  in  the  principal  case,  on  this  question,  is 
more  satisfactory  to  our  mind.  If,  as  he  contends,  the  duty  of  demand  and 
notice,  in  order  to  hold  an  indorser,  is  not  a  part  of  the  contract  of  indorse- 
ment, but  merely  a  step  in  the  legal  remedy,  then  the  introduction  of  oral 
testimony  to  show  that  it  has  been  waived  is  not  in  contravention  of  the  rule 
that  parol  testimony  can  not  be  received  for  the  purpose  of  varying  the  terms 
of  a  written  contract.  The  doctrine  of  the  principal  case  on  this  point  has 
been  approved  in  several  subsequent  cases:  StnUhers  v.  BlcJse,  30  Pa.  St. 
139;  Sherer  v.  EasUm  Bank,  33  Id.  142;  Pollard  v.  Boweriy  57  Ind.  239; 
Airey  v.  Pearaon,  37  Mo.  428;  Power  v.  MUcIteO,  7  Wis.  161.  In  delivering 
the  opinion  of  the  court  in  StrutherB  v.  Blake,  30  Pa.  St.  142,  Porter,  J.,  said: 
"The  duty  of  demand  and  notice  is  not  a  part  of  the  contract  of  indorse* 
•lent,  but  a  step  in  the  remedy;  for  otherwise,  notice  could  not  be  waived 
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without  a  new  contract  for  a  8u£Bcient  consideration;  and  a  new  promise  with* 
oat  consideration,  even  with  full  knowledge  of  the  facts,  would  be  invalid. " 
llolines,  J.,  delivering  the  opinion  of  the  court  in  Airey  v.  Peanon,  37  Ma 
428,  said :  "Demand  and  notice  have  been  held  to  be  no  part  of  the  contract 
of  the  indorser,  but  merely  a  step  in  the  legal  remedy,  which  may  be  waived 
even  by  parol"— citing  the  principal  case.  And  Niblack,  J.,  in  PoUard  v. 
Bcwen,  51  Ind.  239,  after  quoting  the  greater  part  of  the  opinion  in  the  prin- 
cipal case,  said:  "The  doctrine  thus  enunciated  appears  to  have  been  fully 
recognized  in  several  cases  heretofore  decided  by  this  court,  and  to  have  been 
accepted  for  many  years  as  the  law  in  this  state."  And  he  adds:  "For  rea- 
sons already  given,  we  regard  the  rule  above  laid  down  in  the  case  of  Barclay 
V.  Weaver,  aupra^  as  equally  applicable  to  checks  and  bills  of  exchange."  In 
that  case  the  court  accordingly  decided  that  demand  for  the  payment  of  a 
check  and  notice  of  non-payment  of  it  are  no  part  of  the  contract  between 
the  drawer  and  payee,  but  are  steps  in  the  legal  remedy  of  the  latter. 

It  is  well  settled  by  authority  that  the  waiver  of  demand  and  notice  does 
not  require  any  new  consideration:  Neal  v.  Wood,  23  Ind.  523 ;  Hughes  v. 
Bovoen,  15  Iowa,  446;  Cheshire  v.  Taylor,  29  Id.  492;  Coddington  v.  Davis,  3 
Denio,  16;  Sliddon  v.  Morton,  43  N.  Y.  93;  S.  C,  3  Am.  Rep.  669.  And  it 
is  held  that  the  waiver  is  not  a  new  contract:  Edwards  on  Bills  and 
Notes,  634;  Power  v.  AfUehell,  7  Wis.  161.  Waiver  of  demand  and  notice  is 
not  within  the  statute  of  frauds,  and  may  be  made  by  parol:  Power  v. 
Mitchell,  supra;  Boyd  v.  Cfleveland,  4  Pick.  526. 

If  the  doctrine  of  the  principal  case,  that  the  duty  of  demand  and  notice 
is  not  a  part  of  the  contract,  be  accepted,  then  the  reason  why  a  waiver  of 
such  demand  and  notice  is  not  a  new  contract,  and  does  not  require  a  new 
consideration  to  support  it,  becomes  plain. 

Pabol  EviDXNCs  TO  Vart  Effect  of  Indobsxhknt  Qkmerallt:  See 
Sanborn  v.  SotUhard,  43  Am.  Deo.  288,  note  289,  where  the  prior  cases  in  this 
series  on  this  subject  are  collected.  And  see  J  J  ill  v.  Ely,  9  Id.  376,  note  381, 
where  this  subject  is  discussed  at  some  length. 

The  pkimcifal  oasb  is  cited  in  support  of  these  propositions  in  the  fol- 
lowing cases:  Notice  is  sometimes  excused  where  it  can  be  of  no  use  to  the 
indorser:  Foland  v.  Boyd,  23  Pa.  St.  477;  Oroth  v.  Oyger,  31  Id.  273.  The 
contract  of  indorsement  is  one  implied  by  law  from  the  blank  indorsement, 
and  can  be  qualified  by  express  proof  of  a  different  agreement  between  the 
parties:  Boss  v.  Espy,  66  Id.  483;  S.  C,  5  Am.  Rep.  394;  HoUon  v.  McCor^ 
mick,  45  Ind.  415.  A  party  may  waive  a  condition  during  the  currency  of 
it:  Lycoming  Co.  M.  Ins.  Co.  v.  SchoUevberger,  44  Pa.  St.  261.  Any  act  of  the 
indorser  calculated  to  put  the  holder  off  his  guard,  and  treat  the  note  other- 
wise than  he  would  have  done,  is,  in  judgment  of  law,  a  waiver  of  demand 
and  notice:  Sheldon  v.  Norton,  53  Barb.  27.  Whore  a  guarantor,  after  the 
failure  of  the  principal,  promises  to  pay  the  debt,  this  is  an  admission  of  his 
liability,  and  a  waiver  of  any  delay  by  the  creditor,  and  entitles  the  creditor 
to  recover:  Tinkum  v.  Duncan,  1  Grant  Cas.  230.  Where  a  party  is  discharged 
from  liability  by  want  of  notice,  responsibility  can  not  reattach  to  him  with-- 
out  proving  an  authority  in  his  agent  to  waive  the  notice,  or  a  new  considera- 
tion to  sustain  it:  Trask  v.  StaU  F.  ie  M.  Ins.  Co.,  29  Pa.  St.  200.  Parol  evi- 
dence is  admissible  to  rebut  a  presumption  or  an  equity:  Musselman  Y.Stoner, 
%l  Id.  270. 
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Rankin  v.  Simpson. 

{19  PXVmTLTAn^  8X4ZB,  471.1 

Whxbb  BiCBXS  fOB  Spbcifio  Execotion  or  Ck>2fTRAor  lOB  Salb  or  Labus 
ia  MOght,  the  contract  miut  be  proved. 

OoNTBAOT  OAK  NOT  BX  Pboyxd  bt  DECLARAnoBS  of  the  putiee  thereto 
where  thoee  declarations  stand  oppoeed  to  each  other. 

PoesESSZOV  CoBSiDKBKD  AS  EviBBNCX  or  Pabol  Ck>MTBACT  for  the  aale  of 
laod,  and  as  part  performance  to  take  it  out  of  the  statute  of  f  rands,  most 
BOt  only  be  delivered  and  taken,  but  must  be  maintuned,  in  pursnanoe 
of  each  contract.  And  if  a  purchaser  by  parol  takes  poesession  nnder  hie 
contract,  and  afterwards  attorns  to  the  vendor  as  landlord,  or  fixes  upon 
himself  any  other  character  than  that  with  which  he  entered,  he  lets  go 
his  equities,  and  his  poesession  is  referred  to  his  new  agreement. 

Pabtt  Who  Ezbodtbs  C^ontbact  bob  PuBPoaB  or  Dbibaudibo  his  neigh- 
bor will  not  be  protected  against  it  when  it  ia  need  against  himself. 


;  H  r  t  <  I ;  H  I 


Ebbob  to  ibe  oommon  pleas  of  Indiana  ooimly. 
The  opinion  states  the  facts. 

Banks  and  Drum,  for  the  plaintifEs  in  error* 

WhUe  and  Foster,  for  the  defendants  in  eiror. 

Bj  Gonrt,  Woodwabd,  J.  This  is  another  case  under  the 
statute  of  frauds  and  perjuries,  and  many  of  the  observations 
made  in  the  case  of  Moore  t.  8maU,  19  Pa.  St.  461,  decided  at 
the  present  term,  are  applicable  here.  The  plaintiffs,  having 
the  legal  title  to  the  land,  instituted  this  action  of  ejectment  to 
recover  the  possession.  The  defendants  resisted  the  plaintiffs' 
right  to  recover,  on  the  ground  that  William  Bankin,  the  father 
of  the  plaintiffs,  in  his  life-time,  made  a  parol  sale  of  the  land 
to  Andrew  Simpson,  in  consideration  of  his  moving  on  the  farm 
and  taking  care  of  Margaret  Rankin,  an  insane  sister  of  William 
Bankin,  and  that  he  had  fully  performed  the  contract  on  his 
part.  The  defendants  are  to  be  regarded  as  standing  in  a  court 
of  chancery,  asking  for  a  decree  of  specific  execution  of  the 
alleged  contract.  They  ask,  in  effect,  that  the  legal  title  of  the 
plaintiffs  shall  be  conveyed  to  them. 

Their  case  rests  in  parol,  and  prima  facie  is  within  the  stat- 
ute of  frauds  and  perjuries.  The  burden  of  taking  it  out  of  the 
operation  of  that  beneficial  statute  is  on  them.  How  do  they 
do  it  ?  By  proving  the  declarations  of  William  Bankin  to  in- 
different parties  that  he  had  moade  such  an  arrangement  with 
Simpson,  and  that  Simpson  had  taken  possession  in  pursuance 
of  the  contract. 
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But  the  plaJTitiffB  meet  this  by  proving  Simpson's  declara- 
tions that  the  farm  was  not  his,  but  Bankin's,  and  that  he  had 
the  use  of  it  for  taking  oare  of  the  idiot  sister.  A  contract  is 
the  agreement  of  two  or  more  minds  on  a  sufficient  consideration 
to  do  or  not  to  do  a  certain  thing,  and  when  it  is  to  be  proved 
by  the  declarations  of  the  parties,  and  these  declarations  stand 
opposed  as  the  poles  of  a  needle,  how  can  a  contract  be  said  to 
be  proved?  Where  was  the  occurrence,  the  agreement  of  the 
two  minds  ?    No  >vitne8s  was  present  when  it  took  place. 

The  persons  who  heard  the  parties  talk  about  it  understood 
one  thing  from  Bankin  and  another  from  Simpson.  Bankin 
accounted  for  Simpson's  possession  as  a  purchaser.  Simpson 
insisted  he  was  a  renter;  and  now,  on  Bankings  declarations, 
and  in  opposition  to  his  own,  he  asks  that  the  title  be  decreed  to 
him.  It  is  time  that  such  demands  should  cease  to  be  counte- 
nanced. 

If  a  parly  call  on  courts  to  execute  parol  contracts  for  laud 
in  spite  of  the  statute  of  frauds  and  perjuries,  let  him  prove  a 
contract.  Because  he  can  find  persons  who  remember  the 
owner^s  loose  or  casual  declarations  indicative  of  a  sale,  shall 
he  have  a  decree  in  disregard  of  the  statute,  and  in  opposition 
to  his  own  declared  convictions  ?  The  chancellor  has  never  lived 
who  would  tolerate  such  a  demand.  Patents  and  deeds  and 
wills  would  be  a  solemn  mockery  if  they  might  be  trifled  with 
and  set  aside  in  this  manner. 

But  the  plaintiffs  show  more  infirmities  still  in  the  claim  set 
up  hj  the  defendants  for  the  legal  title. 

On  the  first  day  of  September,  1834,  Simpson,  being  then  in 
possession  of  the  farm,  entered  into  a  written  agreement  with 
Bankin,  by  which  he  agreed  *'  to  farm  the  place  whereon  he 
now  lives  for  the  said  William  Bankin  for  the  term  of  six  years 
from  this  date,  and  also  to  keep  Margaret  Bankin  in  sufficient 
boarding,  washing,  and  lodging  for  the  above  term,  and  also 
keep  and  take  sufficient  care  of  all  the  horses  and  cattle  that 
may  be  put  under  his  care  by  said  Bankin;  also  keep  the  place 
in  good  repair;  also  thrash  and  sell  all  the  grain  he  may  raise 
each  and  eveiy  year,  and  deliver  the  same  to  said  Bankin,  for 
the  consideration  of  two  hundred  dollars  for  each  year." 

On  the  twentieth  day  of  July,  1841,  a  written  renewal  of  this 
contract  was  made  for  another  six  years,  on  similar  terms,  but 
in  consideration  of  one  hundred  and  seventy-five  dollars  per 
annum.  Then  followed  Simpson's  annual  receipts  to  Bankin 
for  two  hundred  dollars,  *'  in  full  for  attending  his  form  for  the 
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last  year/'  for  the  years  1835-1840,  and  for  one  hundred  and 
serenty-fiye  dollars  for  the  years  1841-1848. 

These  written  papers  were  not  only  strongly  coiroboratiTe  of 
Simpson's  declarations  that  the  place  was  Bankin's,  and  not  his, 
but  the  court  ought  to  haye  considered  them  decisiTe  against  the 
claim  for  equitable  relief. 

Whatever  the  contract  under  which  the  possession  was  orgin- 
ally  taken,  it  was  cut  up  and  displaced  by  the  agreement  of  the 
first  of  September,  1834.  Thenceforth  the  possession  was  refer- 
able to  that  agreement,  and  Simpson  was  estopped  from  alleg- 
ing a  precedent  and  inconsistent  parol  agreement.  When  the 
terms  of  an  agreement  are  reduced  to  writing,  the  doctmient 
itself,  being  constituted  by  the  parties  the  true  and  proper  ex- 
positor of  their  admissions  and  intentions,  is  the  only  instrument 
of  evidence  in  respect  to  that  agreement  which  the  law  will 
recognize,  so  long  as  it  exists  for  the  purposes  of  evidence:  2 
Stark.  Ev.  767.  Possession  considered  as  evidence  of  a  parol 
contract,  and  as  part  performance  to  take  it  out  of  the  statute, 
must  not  only  be  delivered  and  taken,  but  must  be  maintained 
in  pursuance  of  the  parol  contract.  Hence,  if  a  purchaser  by 
parol  take  possession  under  his  contract,  and  afterward  attorn 
to  thb  vendor  as  landlord,  or  fix  upon  himself  any  other  charac- 
ter than  that  with  which  he  entered,  he  lets  go  his  equities,  and 
his  possession  is  referred  to  his  new  agreement.  And  where  the 
agreement,  as  in  this  case,  is  reduced  to  writing  in  terms  perfectly 
inconsistent  with  the  idea  of  a  parol  sale,  it  becomes  the  most 
faithful  memorial  which  ingenuity  can  devise  or  the  law  adopt. 

The  demand  here  for  specific  execution  is  bold.  To  execute  a 
parol  contract  against  an  express  statute  is  the  exercise  of  a  large 
power;  but  to  execute  it  without  competent  proof  of  its  exist- 
ence, without  the  established  test  of  its  part  execution,  and 
iigainst  the  declarations  of  the  party  asking  for  it,  as  well  as 
tsSfainst  the  highest  written  evidence  in  his  power  to  create, 
WL'Uld  be  a  wild  stretch  of  authority,  which  no  court  of  law  or 
equity  ought  to  make. 

It  anything  could  make  the  defendants'  case  worse  than  the 
proofs  make  it,  it  would  be  the  reason  assigned  for  the  written 
contracts  of  1834  and  1841 — that  they  were  merely  designed  to 
cloak  the  produce  of  the  farm  from  the  grasp  of  creditors.  He 
who  seeks  equity  must  do  equity.  He  must  come  into  couri 
with  clean  bands.  If  he  have  made  an  instrument  to  defraud 
his  neighbor,  he  can  not  call  on  the  court  to  protect  him  when  it 
is  used  against  himself. 
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For  the  most  part,  the  chaxge  of  the  court  was  correct,  but  in 
submitting  such  a  case  as  this  to  the  speculations  of  a  juiy,  thej 
were  in  error^  and  the  judgment  is  reyersed  and  a  venire  de  novo 
awarded. 


DOJVIBT  or  POSBBBIOV  PUBSOrAMT  TO  CONTRACT  IS  PABT  PXBVOBKAHCS: 

Kerr  v.  J)a^^  63  Am.  Bee.  526,  note  532;  Pvgh  ▼.  Cfood,  87  Id.  634»  note  641, 
where  other  cmob  are  collected. 

AoRBKMSNT  MUST  BB  Clbablt  Proybd  to  entitle  a  party  to  epeoiflo  per- 
formaoce:  Adcuif  t.  EchoU^  52  Am.  Dec  225,  note  229,  where  other  caees  are 
collected;  MeOut  v.  Johndon^  25  Pa.  St.  908,  citing  the  principal  caae;  Hvdmm 
T.  Layton^  48  Am.  Dec  167,  note  172,  where  other  caees  are  collected;  Haabd- 
ton  V.  Pvinam,  54  Id.  159. 

CouBTS  Rbjbct  All  Eyidbnob  or  Vbbbal  Cobtbact  fob  Salb  of  Land, 
where,  if  such  evidence  be  taken  a«  tme,  it  does  not  make  oat  such  a  case  as 
is  entitled  to  stand  as  an  ezceptim  to  the  statute  of  frauds:  Poorman  v.  KU- 
ifore,  26  Pa.  St  370;  Todd  ▼.  Campbell,  32  Id.  252,  both  citing  the  principal 


Thb  PRINCIPAL  CA8B  IS  ciTBD  in  Zimmemum  v.  Wengertf  31  Pa.  St  405, 
to  the  point  that  where  a  party  lets  go  tile  equities  under  which  he  entered, 
no  chancellor  will  compel  the  specific  execution  of  a  parol  sale;  and  in  BcUli- 
more  ds  Ohh  B,  B,  Co,  v.  Hoge,  34  Id.  222,  to  the  point  that  the  rules  in 
regard  to  the  submission  of  facts  to  the  exclusive  action  of  juries,  in  cases  ol 
parol  sales  of  land,  seem  to  be  more  restricted  than  they  formerly  were. 


HOLLIDAY  V.  WaBD. 

\12  PsmiRLTAiiu  Statb,  48S.] 
Rbgisteb,  A8  to  Pbobatb  of  Will,  is  Judob,  and  the  admission  of  a  will 
to  probate  is  a  judicial  decision. 

JUDGMBNT  OF  RbOISTEB  IN  FaVOB  OF  WiLL  IS  EtIDBNOB  OF  ITS  VaUDITT 

in  all  respects  whatever,  conclusive  as  to  personal  property,  and  pre- 
sumptive as  to  real  property.  Such  judgment  can  only  be  set  aside  on 
appeal,  and  can  not  be  impeached  in  any  other  proceeding. 

Vauditt  of  Will  is  Infebbed  bt  Law  fbom  Reoisteb's  Decision  itself, 
and  not  from  the  evidence  on  which  the  decision  was  based. 

Vauditt  of  Will,  so  Fab  as  It  Affects  Realty,  mat  be  Contradicted 
and  disproved  in  ejectment  or  partition,  by  showing  that  it  was  not 
legally  executed,  or  that  the  testator  was,  at  the  time  of  making  it,  in- 
sane, under  duress,  or  influenced  by  the  fraudulent  practice  of  some 
interested  party. 

Whebb  Will  has  been  Appboyed  bt  Register,  it  is  still  no  more  than 
prima  facie  evidence  of  its  validity  in  a  subsequent  ejectment  for  land 
devised  by  it;  but  no  court  will  look  into  the  evidence  given  on  the  trial 
of  the  issue  and  reject  the  will  altogether  if  it  appears  that  an  interested 
witness  had  been  examined. 

When  Statute  Gives  Jobisdiction  of  Any  Subject  to  Orphans'  Court, 
it  impliedly  prohibits  the  other  courts  from  taking  cognizance  of  it.  And 
therefore  the  jurisdiction  which  the  act  of  1833  has  given  to  the  orphans' 
court  over  the  subject  of  advanoements  is  exclttsiye. 


/ 
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Ebbob  to  Che  common  pleas  of  Erie  oonnly.  Ejectmeni 
brought  hj  S.  H.  Ward  and  others  against  Samael  Holliday  and 
William  Holliday  to  recover  a  tmot  of  land  in  Erie  county. 
Samuel  Holliday,  sen.,  was  seised  of  the  land  in  dispute  at  the 
time  of  his  death.  Hie  plaintiifa  were  grandchildren  and  the 
defendants  were  children  of  said  Samuel  Holliday,  sen.  The 
plaintiffs  claimed  in  right  of  their  mother,  contending  that  the 
other  children  of  said  Samuel  Holliday,  sen.,  had  been  advanced 
in  land  by  him,  to  the  amount  of  their  respective  shares  in  his 
estate.    The  other  facts  appear  from  the  opinion. 

BabbiU  and  Marshall,  for  the  plaintiffs  in  error. 

By  Oourt,  Black,  0.  J.  The  title  of  the  defendants  below  to 
the  land  in  dispute,  or  a  part  of  it,  depended  on  a  will  which  had 
been  proved  before  the  register.  No  evidence  was  offered  on 
the  other  side  to  show  that  the  will  was  not  properly  executed, 
or  that  the  testator  was  incapable  of  making  one.  But  the  court 
charged  that,  inasmuch  as  one  of  the  witnesses  who  had  been 
sworn  before  the  register  was  a  devisee,  and  therefore  interested, 
the  will  was  destitute  of  the  necessary  evidence  of  authentidiy, 
and  not  sufficient  to  pass  title.  A  written  renunciation  of  his 
rights  under  the  will  made  by  the  witness  before  probate  was 
offered  by  the  other  parly,  but  was  rejected. 

A  register  is  a  ju^;e,  and  the  admission  of  a  will  to  probate 
is  a  judicial  decision.  His  judgment,  if  it  be  in  favor  of  the 
will,  is  evidence  of  its  validity  in  all  respects  whatever,  conclu- 
sive as  to  personal  property,  and  presumptive  as  to  real.  Such 
judgment  can  only  be  set  aside  on  appeal,  and  is  unimpeachable 
in  any  other  proceeding.  The  validity  of  the  will  is  a  fact  which 
the  law  infers  from  the  decision  itself  of  the  register,  and  not 
from  the  evidence  on  which  that  decision  was  based.  A  judge 
before  whom  the  will  comes  collaterally,  proved  and  approved 
by  the  proper  authority,  has  no  right  to  reject  it  because  it  may 
seem  to  him  that  the  probate  was  allowed  on  the  testimony  of  an 
incompetent  witness,  or  on  proof  that  was  insufficient.  Its 
validity,  so  far  as  it  affects  realty,  may  be  contradicted  and  dis- 
approved in  ejectment  or  partition  by  showing  that  it  was  not 
legally  executed,  or  that  the  testator,  at  the  time  of  mAlring  it^ 
was  insane,  under  duress,  or  influenced  by  the  fraudulent  prac- 
tice of  some  inteiested  party.'  But  though  the  presumption 
which  arises  out  of  the  record  may  be  thus  repelled,  it  does  not 
follow  that  the  record  itself  can  be  treated  as  a  nullity.  Where 
the  will  has  been  approved  by  the  register  in  pursuance  of  a 
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deddon  in  its  favor,  or  an  issue  sent  to  tlio  common  pleas,  it  is 
still  no  more  than  prima  facie  evidence  of  its  validity  in  a  subse- 
quent ejectment  for  land  devised  by  it:  but  certainly  no  court 
would  look  into  the  evidence  given  on  the  trial  of  the  issue,  and 
reject  the  will  altogether,  if  it  appeared  that  an  interested  wit- 
ness had  been  examined.  In  such  a  case  the  evidence  can  not 
accompany  the  record  of  the  judgment;  neither  can  it  when  the 
proof  is  heard  before  the  register's  court,  and  it  need  not  when 
it  is  taken  before  the  register  himself.  His  attestation  may  be 
a  simple  certificate  that  the  will  was  proved  and  approved. 
Whether  the  certificate  sets  out  no  evidence  at  all,  or  evidence 
insufficient,  the  will  must  be  received  if  the  register  has  not  con- 
demned it.  It  is  not  usual  to  enter  a  formal  decree  of  probate 
on  the  record;  but  the  want  of  it  is  not  fatal.  It  will  be  pre- 
sumed from  the  issuing  of  letters  testamentary,  or  perhaps  &om 
any  other  act  of  the  register  which  he  would  have  no  legal  right 
to  do  in  a  case  where  proof  of  the  will  had  failed.  The  exist- 
ence of  such  a  decree  does  not  appear  to  have  been  questioned 
in  this  case. 

I  have  not  cited  cases  for  each  principle  here  asserted.  But 
I  might  have  done  so,  for  they  are  very  abundant.  Our  own 
decisions  on  the  subject  may  be  found  (by  those  who  think  that 
reason  is  not  strong  enough  without  authority)  in  Coates  v. 
Hughes,  8  Binn.  498;  Spavgler  v.  Rambler,  4  Serg.  &  B.  193; 
Mller  V.  Caroihers,  6  Id.  223;  Smith  v.  Bomall,  5  Rawle,  80; 
Asayy.  Hoover,  5  Pa.  St.  21  [45  Am.  Dec.  713];  Rowland  v. 
Evans,  6  Id.  435;  Mller  v.  3feeich,  8  Id.  417;  Thompson  v. 
Thompson,  9  Id.  234.  Loy  v.  Kennedy,  1  Watts  &  S.  396,  bears 
a  strong  resemblance  to  this  case  in  msmy  of  its  features. 

On  the  whole,  we  are  of  opinion  that  the  will  was  properly 
admitted  in  evidence,  and  being  so  admitted,  it  ought  to  have 
been  ti'eated  as  a  valid  testamentary  writing.  The  burden  was 
on  the  defendant  to  show  illegal  execution,  insanity,  duress,  or 
fraud ;  and  in  the  absence  of  such  proof  the  probate,  whether 
defectively  taken  or  not,  was  sufficient  for  all  the  purposes  of  the 
party  offering  it. 

The  renunciation  or  release  of  the  witness  was  rejected  rightly 
enough;  for  it  was  wholly  irrelevant.  The  argument  on  the 
question,  whether  it  was  good  without  a  seal,  was  a  mere  waste 
of  learning  and  time. 

A  question  of  much  graver  import  remains  to  be  disposed  of. 

Can  the  advancements  made  by  an  ancestor  be  ascertained  in  an 

ejectment  brought  by  one  heir  against  another?    By  the  act  of 
AX.  nso.  voii.  Lvn— 4t 
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1833  juriBdiction  of  this  subject  is  giyen  to  the  orphans'  court 
Is  that  jurisdiction  exclusiye,  or  only  concurrent  with  the  com« 
mon-law  courts  ? 

A  manuscript  case,  determined  here  several  years  a^o,  was 
produced  at  the  argument  by  the  counsel  of  the  defendant  in 
error,  but  it  proves  nothing;  for  it  is  not  possible  to  say  from 
the  record  whether  the  point  was  made  or  not.  In  PhiMpa  v. 
Oregg,  10  Watts,  158  (36  Am.  Dec.  158],  which  was  an  eject- 
ment by  one  heir  against  others,  the  defendants  gave  evidence 
in  the  district  court  of  advancements  to  the  plaintiff.  But  the 
cause  was  ruled  in  this  court  on  other  grounds.  In  Emesl 
V.  Ernest,  5  Eawle,  219,  though  the  question  may  not  have  re- 
ceived much  consideration,  it  can  not  be  denied  that  it  arose 
fairly  and  was  decided.  It  was  an  action  against  an  adminis- 
trator for  a  distributive  share  of  the  balance  in  his  hands,  and 
the  defendant  was  permitted  to  prove  that  the  plaintiff  had  been 
advanced,  and  thus  defeat  his  i-ecovery  to  the  extent  of  the  ad- 
vancement. 

The  difficulties  which  stand  in  the  way  of  doing  prompt, 
speedy,  and  pure  justice  in  such  a  dispute  anywhere  except  in 
the  orphans'  court  are  insurmountable.  The  argumerUum  ab  in^ 
convenienti  was  never  more  irresistible.  If  a  simple  case  like  that 
of  Ernest  v.  Ernest,  supra,  can  be  tried  in  a  common-law  action, 
so  may  (and  so  must  be,  if  either  party  wills  it)  the  most  com- 
plicated one  that  arises.  Juries  are  less  competent  to  state  an 
account  requiring  long  calculations  than  for  any  other  duty 
that  could  be  assigned  them.  It  requires  the  leisurely  delibera- 
tion of  auditors  chosen  for  their  skill  and  experience.  All  the 
Leirs  are  equally  interested  in  advancements  made  to  one. 
When  the  question  is  decided  in  an  action  between  two,  it  con- 
cludes nothing  as  to  the  other,  for  none  are  bound  by  the  judg- 
ment except  those  who  are  parties  to  it.  Where  there  are  six 
heirs,  there  must  be  at  least  five  suits  before  it  can  be  said  that 
all  are  heard.  If  they  are  ejectments,  they  may  be  multiplied 
by  three;  and  since  estoppels  must  be  mutual,  each  one  may 
refuse  to  be  satisfied  until  he  has  had  a  trial  with  every  other 
one.  Each  jury  would  probably  decide  the  case  differently,  and 
one  of  the  conflicting  verdicts  would  be  entitled  to  as  much 
respect  as  another.  A  life-time  spent  in  litigation  like  this 
might  end  in  swallowing  up  the  estate,  but  not  in  settling  the 
dispute.  Again,  when  an  ejectment  is  brought  for  land  of 
greater  value  than  the  advancement,  what  shall  be  the  measure 
of  the  verdict?    By  what  rule  shall  land  be  set  off  against 
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money  f  How,  indeed,  can  it  be  done  at  all  eyen  if  the  value 
of  land  were  as  easily  ascertained  as  that  of  dollars,  where  it 
can  not  be  divided  into  parts  without  spoiling  the  whole  f 
These  considerations  make  the  advantage  very  manifest  of  the 
orphans'  conrt  jurisdiction,  where  all  the  parties  can  be  brought 
in  and  the  whole  matter  disposed  of  in  one  proceeding;  where 
auditors  can  be  appointed  to  collect  and  report  upon  the  facts, 
where  a  simple  issue  can  be  framed  and  sent  to  a  jury  to  tiy 
those  which  are  doubtful;  and  where  the  final  decree  can  be 
molded  so  as  to  fit  the  circumstances  and  do  complete  justice. 

Besides,  we  think  that  all  jurisdiction  of  the  subject  is  taken 
away  from  the  common  pleas  by  a  plain  and  positive  statute. 
The  act  of  1833  gives  the  parties  their  remedy  in  the  orphans' 
court,  and  clothes  that  tribunal  with  full  power  to  adjudicate 
between  them.  This,  construed  in  connection  with  the  act  of 
1806,  which  requires  that  all  statutory  remedies  shall  be  strictly 
and  exclusively  pursued,  is  the  same  as  if  the  common-law  juris- 
diction had  been  expressly  forbidden.  The  judiciary  was  slow 
in  giving  to  the  statute  of  1806  its  true  interpretation.  But  the 
struggle  which  the  courts  made  to  defeat  the  just  and  wise 
purpose  of  the  legislature  is  over,  and  now  we  read  the  law  as 
it  is  written. 

Notwithstanding  all  this,  we  might  hesitate  somewhat  if  we 
did  not  believe  that  the  number,  weight,  and  value  of  the  judicial 
authorities  were  in  favor  of  the  same  view.  Although  Emeat  v. 
Ernest,  supra,  is  the  only  case  in  which  the  very  point,  eodem 
nomine,  has  been  decided,  yet  the  same  principle  has  been  ruled  in 
many  other  cases  precisely  analogous.  The  question  is  whether 
the  act  of  assembly  which  gives  the  orphans'  court  jurisdiction 
takes  away  all  other  modes  of  proceeding.  In  a  series  of  de- 
cisions, beginning  with  Craven  v.  Bleakney,  9  Watts,  19,  and 
ending  with  Mohler^s  Appeal,  8  Pa.  St.  26,  it  was  laid  down 
that  a  legacy  charged  on  land  could  be  recovered  only  in  the 
orphans'  court.  In  Thomas  v.  Simpson,  8  Id.  60,  it  was  held 
that  a  widow's  action  for  dower  in  land,  of  which  her  husband 
died  seised,  could  not  be  maintained  at  common  law.  And  in 
Myers  v.  Black,  17  Id.  199,  it  was  declared  that  a  contract  for 
the  sale  of  lands  could  not  be  enforced  by  ejectment  after  the 
vendor's  death.  These  decisions  are  all  grounded  on  the  prin- 
ciple that  when  a  statute  gives  jurisdiction  of  any  subject  to 
the  orphans'  court  it  impliedly  prohibits  the  other  courts  from 
taking  cognizance  of  it.  We  can  not  say,  therefore,  that  the 
jurisdiction  which  the  act  of  1833  has  given  to  the  orphans' 
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eourt  over  the  sabjeot  of  adTanoementa  is  not  jexolii8iT8»  unless 
we  disregard  almost  the  whole  cnxzent  of  authority,  set  a  statute 
at  naught,  destroy  the  symmetiy  of  our  judicial  system,  and 
establish  a  doctrine  which  must  result  in  maldng  justice  wholly 
unattainable  in  a  laige  and  important  class  of  cases. 

From  what  I  haTe  said,  it  follows  that  the  plaintiffs  are  not 
entitled  in  right  of  their  mother  to  recover  more  than  one  sixth 
of  the  land  as  to  which  their  grand&ther  died  intestate.  No 
question  about  advancements  can  be  made  in  this  .cause.  It 
would  be  premature  to  decide  whether  the  point  ruled  in  EelU^ 
EsUUe^  6  Pa.  St.  457,  will  make  it  necessary  to  have  partition  in 
the  common  pleas,  after  they  get  judgment  here  for  their  share. 
It  may  not,  however,  be  improper  to  say  that  we  incline  to  the 
opinion  that  if  judgment  be  in  their  favor,  they  may  consider 
themselves  in  the  same  condition  they  would  have  been  in  if  no 
adverse  claim  had  been  made  by  either  of  the  heirs.  Nor  do 
we  see  why  a  dispute  about  the  tenure,  if  one  should  arise,  may 
not  be  determined  by  an  issue  sent  to  the  common  pleas  from 
the  orphans'  court.  But  we  are  not  to  be  bound  by  anything 
now  said  on  that  subject. 

Judgment  reversed,  and  venire  faciaa  de  novo  awarded. 


VlBDICT  AKD  JUDOMXNT    IN    FaVOB    OF  WiLL,  CONOLUBIVXimS  OF:  8eO 

Jette  V.  Parker,  52  Am.  Dec  102. 

O0KOLUSIVKNI88  OF  Pbooikdings  IK  Obfhaks'  Coubt:  See  MeDade  ▼. 
Bnrch,  50  Am.  Dec.  407,  note  411,  where  other  cases  are  coUeoted.  The 
judgment  of  the  register  admitting  a  will  to  prohate  is  a  jadidal  act,  and  its 
sufficiency  is  not  examinable  in  a  collateral  proceeding:  Lavett^t  Ez^rs  v. 
MattheioB^  24  Pa^  St.  332,  citing  the  principal  case. 

Decbeks  of  Pbobatb  Court,  Cokglctsivbness  of:  See  BaHey  v.DUwortht 
48  Am.  Dec.  760;  Oreen  v.  CreighUm,  Id.  742,  note  744,  where  this  subject  is 
discussed  at  length;  Palmer  v.  Oakley,  47  Id.  41. 

Ih  Action  of  EjioncBNT,  Pbobatb  of  Will  can  not  bb  Ibvalidatbd 
by  looking  into  the  evidence  on  which  the  decree  was  foanded:  ShinH  ▼. 
Holmee,  25  Pa.  St  144;  Barker  v.  McFarran,  26  Id.  214;  Kenyan  y.  Stewart^ 
44  Id.  188,  all  citing  the  principal  case. 

Obfhanb'  Coubt  Has  Exclusivk  Jubisdiction  over  questions  of  ad- 
vancements and  distribution:  Hughes'  Appeal,  57  Pa.  St.  181;  Qward  L,  /. 
Co.  V.  WUeon,  Id.  184;  MusaUman' 9  Appeal,  65  Id.  480,  all  dthig  the  princi- 
pal case. 

Thx  fbincipal  CA8X  IS  cited  in  Porter  v.  Ikmgherty,  26  P^  St.  407,  to 
the  point  that  the  orphans*  court  has  exclusive  junsdiotion  of  a  suit  to  en- 
foroe  the  specific  performance  of  a  contract  for  the  sale  of  land  made  by  a 
deceased  person;  and  in  Bra/^forde  v.  KenU,  43  Id.  482,  to  the  point  that 
the  common-law  remedy  is  not  available  where  a  statutory  one  has  been 
given. 
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Bbaott  v.  Wray. 

[19  PnomLTAiiiA  Statb,  S16.] 

SvKvnmiG  Pabtnkii  is  not  Entitlkd  to  CoMPsmATioir  lOB  Wnmnro 
UP  the  partnership  business. 

Ebbob  to  the  common  pleas  of  Armstrong  county.  This  was 
an  amicable  action  of  account  render  brought  by  Robert  Wray 
as  administrator  of  the  estate  of  E.  Eirkpatrick,  deceased, 
against  Robert  Beatty,  who  had  been  a  partner  of  the  plaint- 
iff's intestate  up  to  the  time  of  his  death.  After  the  death  of 
Eirkpatrick  Beatty  began  to  wind  up  the  business  of  the  firm. 
He  set  up  a  claim  before  the  auditor  for  an  allowance  as  com- 
pensation to  him  for  his  time  and  trouble  in  closing  up  the 
businebs  of  the  firm.  Plaintiff's  counsel  objected  to  the  daim, 
and  asked  for  an  issue  at  law  to  be  certified.  This  was  done, 
and  judgment  was  rendered  for  the  plaintiff.  To  this  judg- 
ment error  was  assigned. 

FuJiUm^  for  the  plaintiff  in  error. 

Lde^  for  the  defendant  in  error. 

By  Court,  Gibson,  J.  This  case  presents  so  few  salient  points 
that  it  is  difficult  to  deal  with  it;  yet  it  rests  on  principles  and 
analogies  that  may  conduct  the  mind  to  a  satisfactory  conclu- 
•sion.  At  the  formation  of  a  partnership,  its  dissolution  by 
•death  is  rarely  contemplated.  It  is  an  unwelcome  subject;  for 
no  man  who  enters  on  a  speculation  can  bear  to  think  he  may 
not  live  to  finish  it.  Hence  the  contract  is  usually  framed  for 
operations  during  the  proposed  period;  and  when  the  parties 
Anticipate  the  expiration  of  it,  they  dispose  of  the  unfinished 
business  by  a  new  arrangement.  Consequently,  in  articles  or  a 
parol  contract  of  partnership,  there  is  seldom,  if  ever,  an  ex- 
press pit>yision  for  axsase  like  the  present;  and  where  compen- 
sation is  not  allowed  a  surviving  partner  by  a  commercial  cus- 
tom, the  contract,  based  on  the  law  of  partnership,  binds  him 
by  an  implied  covenant  or  promise  to  settle  the  accounts,  pay 
the  debts,  and  hand  over  a  proportionate  part  of  the  capital 
and  profits  as  his  proper  business.  As  each  partner  is  clothed 
with  all  the  power  of  the  firm,  each  is  burdened  with  all  the 
duties  of  it;  and  when  one  of  them  dies,  this  power  and  these 
duties  devolve  on  the  survivor  as  the  representative  of  the  firm, 
or  rather  as  the  firm  itself.  Now  the  difficulty  is  to  conceive 
how  a  party  can  entitle  himself  to  a  reward  for  doing  what  the 
:law  and  his  contract  had  bound  him  to  do.    According  to 
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Thornton  t.  Prodor,  1  Anst.  94,  a  muTexsal  usage  to  allow  a 
BnrviTing  partner  for  his  agency  in  trading  with  the  joint  capital 
after  the  death  would  enter  into  the  original  contract  of  part- 
nership and  be  one  of  the  conditions  of  it;  from  which  the  in- 
ference is  legitimate  that  if  there  be  no  such  usage,  the  law 
enters  into  it  and  disposes  of  the  contingency  differently;  and 
the  same  inference  would  be  legitimate  if  there  were  a  custom 
for  it,  in  regard  to  a  surviTing  partner's  agency  in  closing  the 
concerns  of  his  firm.  The  parties  may  frame  their  contract  on 
the  basis  of  either;  but  where  they  treat  without  reference  to  the 
one  or  the  other,  it  is  reasonable  to  presume  they  had  in  view  the 
law  rather  than  a  doubtful  custom,  of  which  there  is  not  a  trace 
in  the  books.  It  is  not  too  much  to  assume  that  they  left  this 
very  contingency  to  the  law  to  determine  which  of  them  should 
have  the  miserable  good  luck  to  cast  the  burden  of  the  unfinished 
business  on  his  associate.  It  is  settled  by  Thomion  v.  Proctor^ 
already  cited,  Bradford  v.  Kimberly,  3  Johns.  Ch.  436,  and 
Franklin  t.  Bobinaon,  1  Id.  1G5,  that  there  is  no  compensation 
for  inequality  of  services  rendered  before  the  dissolution;  and 
these  cases  are  decisive  of  the  present;  for  winding  up,  which  is 
the  consummation  of  the  contract  and  its  business,  is  as  much 
an  a£Eair  of  the  firm  as  an  original  operation.  A  partnership 
dissolved  even  by  efflux  of  time,  like  a  banking  corporation,  con- 
tinues to  exist  for  the  closing  of  its  business.  In  Peacock  v. 
Peacock^  16  Yes.  67,  it  was  said  that  there  is  a  community  of 
interest  between  partners  after  dissolution;  on  the  authority  of 
which,  a  liquidating  partner  was  allowed,  in  Davis  and  DesaU" 
que'8  Estate,  5  Whort.  539  [34  Am.  Dec.  574J,  to  bind  the  out- 
going partner  by  a  note  discounted  in  the  name  of  the  firm  to 
relieve  its  effects  from  the  pressure  of  a  ruinous  execution.  Was 
not  the  discounting  partner  laboring  for  the  firm  under  the 
original  contract,  and  could  he  have  charged  for  his  services  in 
the  transaction  as  piece-work? 

Added  to  these  considerations,  it  is  of  irresistible  force  that 
the  reported  cases  afford  no  precedent  for  such  an  allowance; 
and  that  Miller  v.  Anspach,  in  the  district  court  of  Philadelphia, 
is  the  only  one  in  which  it  was  even  claimed.  If  there  had  been 
a  commercial  custom  to  give  color  to  it,  it  would  have  appeared 
in  some  of  the  decrees  on  bills  to  account.  But  analogous  cases 
throw  a  strong  light  on  the  matter.  It  sometimes  happens  that 
a  surviving  partner  continues  the  business  with  the  partnership 
stock;  and  in  Burden  v.  Burden,  1  Yes.  &.  B.  171,  such  a  sur- 
vivor though  allowed  his  expenses,  was  not  allowed  for  his 
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troaUe,  Lord  Eldon  remarlring,  that  had  he  carried  on  Uie  trade 
for  the  benefit  of  the  children  under  the  articles  but  without  an 
express  stipulation  for  it,  he  would  have  been  entitled  to  no 
more.  But  services  in  winding  up  are  rendered  for  the  benefit 
of  the  firm,  under  an  implied  covenant  in  the  articles,  or  an  im- 
plied promise  where  the  contract  is  a  parol  one,  as  much  as 
services  after  the  death,  under  an  express  covenant  or  promise. 
Yet  in  the  subsequent  case  of  Brawn  v.  De  Tastei,  1  Jac.  284,  the 
survivor  was  allowed  to  charge  for  his  management.  Surely, 
that  case  was  not  thoroughly  considered.  To  involve  the  prop- 
erty of  another  in  the  chances  of  commerce,  without  his  consent, 
is  a  wrong  which  can  not  found  a  right;  and  Lord  Eldon  was 
gratuitously  liberal  when  he  allowed  the  delinquent  survivor  his 
expenses;  who,  if  he  might  charge  when  the  business  had  been 
prosperous,  might  charge  when  it  had  been  ruinous;  and  if  he 
might  charge  for  expense,  he  might,  on  every  principle  of  con- 
sistency, charge  for  labor.  If  the  business  were  carried  on 
under  a  special  provision  for  the  children,  it  is  admitted  that  he 
could  not  charge  for  his  personal  services;  and  if  it  were  carried 
on  without  the  authority  of  their  pai-ent,  original  or  testament- 
ary, he  would  have  involved  them  in  the  perils  of  mercantile 
adventure  in  his  own  wrong.  In  regard  to  that  point,  the 
English  chancellors  seem  to  have  been  guided  by  a  sense  of  the 
hardship  of  the  partictdar  case,  rather  than  by  any  fixed  prin- 
ciple. In  other  respects  their  decisions  in  cases  of  subsequent 
trading  have  been  remarkably  stringent.  The  representatives 
of  the  dead  partner  have  not  only  been  allowed  to  elect  between 
interest  and  the  profits,  but  an  inquiiy  has  been  directed  to  as- 
certain which  would  be  the  more  advantageous.  The  rule  holds 
in  all  other  cases  of  trust.  An  executor  has  never  been  allowed 
a  commission  on  profits;  but  on  the  contrary,  has  been  charged 
either  legal  or  chancery  interest.  A  surviving  partner  takes  the 
legal  title  to  his  dead  partner's  share  of  the  effects  as  a  trustee; 
and  it  is  a  rule  of  the  courts  in  England  not  to  allow  a  trustee 
compensation;  but  though  this  rule  is  relaxed  in  Pennsylvania, 
and  perhaps  most  of  the  other  states,  it  has  not  been  relaxed  so 
far  as  to  allow  compensation  to  one  who  has  abused  his  trust. 
At  first  view,  it  might  seem  unjust  that  a  co-operator  should  con- 
tribute more  than  his  share  to  the  success  of  an  enterprise  without 
remuneration  for  the  excess;  but  his  share  depends  on  the  nature 
of  the  bargain.  By  the  contract  of  association,  every  partner  is 
bound  to  work  to  the  extent  of  his  ability  for  the  benefit  of 
the  whole,  without  regard  to  the  Bervic^g  of  ^^  copartners,  and 
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without  compariflon  of  Talnes;  for  serrices  to  the  firm  can  not, 
from  their  yesry  nature,  be  estimated  and  equalized  by  com  pen- 
Bation  of  differences.  They  are  inappreciable,  and  unsusceptible 
of  specific  charge.  A  partner  could  not  keep  an  account  of 
every  hoop  or  nail  driyen  by  him;  and  if  this  be  the  nature  of 
serrices  to  the  firm  before  dissolution,  it  is  the  nature  of  ser- 
Tices  to  the  firm  after  it.  A  partner  might  as  well  pretend  to 
charge  for  doing  his  partner's  duties  during  sickness  or  tempo- 
rary insanity,  which  does  not  necessarily  work  a  dissolution  of 
the  partnership,  as  to  charge  for  doing  what  his  dead  partner 
might  haye  possibly  done  had  he  lived.  The  difference  is,  that 
the  disability  is  temporary  in  the  one  case  and  perpetual  in  the 
other;  but  tiie  legal  consequences  of  it  between  the  partners  are 
the  same. 
Judgment  a£Srmed. 


SUBYIVINO  FaBTNKR  18  NOT  BnTITLXD  TO  ChaBOX  C0MFBI8ATI0ir  for 

Tioes  rendered  in  tettling  the  partnership  busineBs:  Brown  v.  MeFarianeTM 
e^r,  41  Pa.  St.  133;  Offger'i  Appeal,  62  Id.  80;  Cfrigga  v.  Clark,  23  Cal.  430| 
TiUotson  V.  TiUotmm,  34  Conn.  366,  all  citing  the  principal  case. 

Thb  pbinoipal  casb  is  citbd  in  Afarth^a  Appeal,  69  Pa.  St.  33,  to  the 
point  that  every  partner  is  bound  to  work  to  the  extent  of  his  ability  for  the 
benefit  of  the  partnership,  without  regard  to  the  aenrioea  of  his  oopartnen^ 
and  without  comparison  of  value. 


McCoy  v.  Danlby. 

[aO  PKNXSn.TAinA  STATS,  86.1 

AppBorBXATiOK  or  Another's  Pbopkrtt  to  Okx'b  Own  Use  n  vor  Au 
LOWED  even  for  a  temporary  purpose. 

0^E  Who  Ebects  Dam  on  his  Own  Land  is  Responsible  fob  All  Ih* 
JUBT  caused  by  it  to  the  land  of  another  iu  times  of  usual,  ordinary,  and 
expected  freshets. 

Dakaqes  Such  as  will  Punish  Defendant  and  Gompel  Him  to  Abatx 
Nuisance  are  bound  to  be  awarded  to  the  plaintiff  in  a  suit  for  the  con- 
tinuance of  the  nuisance,  after  a  recovery  in  a  former  action,  notwith- 
standing the  erection  complained  of  was  of  great  value  to  the  defendant, 
and  the  injury  to  the  plaintiff  was  insignificant. 

Case  for  the  continuance  of  a  nuisance.  The  plaintiff  had 
preriously  brought  an  action  against  the  defendant  to  recover 
damages  for  an  injury  caused  to  the  plaintiff's  land  by  back* 
water  from  a  dam  erected  on  the  defendant's  land,  and  had  re- 
coTered  a  verdict  and  judgment  in  that  action.  The  defendant 
having  neglected  and  refused  to  abate  the  nuisance,  the  present 
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action  was  brought,  in  which  the  defendant  had  a  verdict  and 
judgment.  The  exrors  aseigned  by  the  plaintiff  snfficientlj  ap- 
pear in  the  opinion. 

AchMtm  and  TRbon,  for  the  plaintiff  in  error. 

Montgomery^  for  the  defendant  in  error. 

By  Oonrt,  Black,  0.  J.    This  was  on  action  on  the  case  for 
erecting  a  dam  by  which  the  water  of  the  stream  was  penned 

)  back  so  as  to  overflow  the  plaintiff's  land  above.    Evidence  was 

offered  to  show  the  injury  which  had  been  caused  by  the  stract- 
nre  at  times  of  ordinary  and  natoral  rises  in  the  stream;  at  r^- 
nlar  and  periodical  rises;  at  times  of  high  water  occurring  at 
the  usual  flood  seasons;  and  at  times  of  ordinary  and  common 
freshets.  All  this  was  rejected,  and  the  court  held  in  the  charge 
that  there  could  be  no  recovery  except  for  damage  done  by 
swelling  back  the  water  at  its  ordinary  stage,  and  this  was  de- 
fined to  be  that  situation  in  which  it  remains  longest,  excluding 
the  dry  season. 
We  find  no  authority  for  this  rule.    One  objection  to  it  is  the 

J  extreme  difficulty  of  its  application.    In  this  country  there  is 

no  dry  season,  properly  so  called.  We  have  periods  of  drought, 

^  which  come  irregularly  and  at  all  times  of  the  year.    The  streams 

rise  immediately  after  a  rain  or  the  melting  of  the  snows,  and 
the  fall  begins  as  soon  as  the  rise  ceases.  That  they  ever  remain 
in  one  situation  for  a  perceptible  length  of  time  would  be  hard 
to  prove.  If  they  do,  it  would  require  an  observation  so  close 
and  so  constant  to  know  in  what  situation  they  remain  longest, 

)  that  no  person  of  ordinary  habits  could  be  expected  to  tell  it. 

No  two  witnesses  woidd  be  likely  to  agree  even  upon  their  aver- 
age height  during  a  given  time. 

But  suppose  the  ordinary  situation  of  a  stream,  according  to 
this  definition  of  it,  could  be  ascertained  with  tolerable  accu- 

\  racy,  we  think  a  dam  which  backs  the  water  on  the  land  of  the 

proprietor  above  during  every  spell  of  wet  weather  is  something 
more  than  damnum  absque  injuria.  If  not,  a  man  whose  farm 
consists  of  a  low  creek  bottom  is  at  the  mercy  of  his  neighbor 
below.  His  trees  may  be  killed,  his  crops  desixoyed,  his  springs 
drowned,  his  house  rendered  uninhabitable,  and  his  land  made 
worthless,  not  only  while  the  overflow  lasts,  but  by  the  pools  of 
stagnant  water  left  standing  on  it  afterwards.    And  all  this 

-^  must  be  the  necessary  consequence,  not  of  great  floods,  which, 

like  other  inevitable  calamities,  are  to  ^  borne  without  com- 
plaint, but  of  every  ordinary  freshet  Qe^us^  ^7  ^^^  usual  rains 
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which  are  expected  with  as  much  confidence  as  we  look  for  the 
rotorn  of  sommer  and  winter.  The  law  would  be  yery  defective 
if  it  did  not  protect  men  from  wrongs  like  these  in  rain j  as  well 
as  in  diy  seasons;  and  since  every  year  brings  its  alternations 
of  high  water  and  low,  a  person  who  erects  a  dam  is  bound  to 
foresee  the  one  as  much  as  the  other.  It  often  happens  that 
small  mills  for  grinding,  sawing,  or  other  purposes  are  erected 
on  streams  too  weak  to  turn  them  except  at  high  water.  Sup- 
pose two  such  mills  are  on  the  same  creek,  the  owner  of  the 
lower  one,  according  to  the  defendant's  doctrine,  can  say  to  the 
other,  "  You  may  use  your  machinery,  if  you  can,  when  there  is 
not  water  enough  to  drive  it,  but  when  the  rise  comes,  I  claim 
the  right,  and  will  exercise  it,  to  pen  the  water  back  upon  you 
and  stop  your  wheel."  If  one  party  may  do  this  with  impunity, 
and  the  other  must  submit  without  a  remedy,  what  becomes  of 
the  maxim,  Sic  uiere  tuo  vi  alienum  non  Icedasf 

The  opinion  in  the  case  of  the  Monongahela  Navigation  Com-- 
pany  v.  Coon,  6  Pa.  St.  379  [47  Am.  Dec.  474],  which  seems  to 
have  misled  the  court  of  common  pleas,  does  not  go  the  whole 
length,  they  seem  to  have  thought.  The  judge  who  delivered 
that  opinion  speaks  throughout,  not  of  the  usual  high  water, 
but  of  floods  which  occur  on  extraordinary  occasions.  Besides, 
the  point  was  not  before  him  at  all;  and  he  was  not  required  to 
speak  with  precision.  The  only  point  decided  there  which 
makes  that  case  akin  to  this  one  was,  that  under  the  act  of 
assembly  the  defendants  were  responsible  for  all  damage  caused 
by  their  dam  under  all  circumstances.  The  remarks  about  the 
rights  and  duties  of  riparian  proprietors  differently  situated 
were  but  obiter  dicta;  and  there  is  nothing  in  them  from  which 
we  infer  that  the  court  then  considered  a  common  freshet,  such 
as  may  probably  happen  any  month  in  the  year  to  be  an  ex- 
traordinary occasion,  of  which  one  who  built  a  dam  was  not  re- 
quired to  calculate  the  effects. 

But  this  question  did  arise  in  Bell  v.  McCliniock,  9  Watts,  119> 
[34  Am.  Dec.  507],  and  it  was  decided,  not  under  the  act  mak- 
ing Oil  creek  a  public  highway  (for  the  statute  did  not  either 
create  or  change  the  rights  of  the  parties),  but  according  to  the^ 
principles  of  the  common  law,  that  one  who  erects  a  dam  is  re- 
sponsible for  all  the  injury  caused  by  it  in  times  of  usual,  ordi- 
nary, and  expected  freshets.  A  flood  is  another  thing.  It  may^ 
not  come  for  years  together.  When  it  does  come,  it  is  a  visita- 
tion of  Previdence,  and  the  destruction  it  brings  with  it  must 
be  borne  by  those  on  whom  it  happens  to  fall. 
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This  was  a  second  suit  for  the  same  injuiy.  The  first  had 
resulted  in  a  judgment  for  the  plaintiff.  The  court  properly 
held  that  the  record  in  the  former  case  was  decisiye  of  the  par- 
ties' rights.  The  plaintiff  submitted  that  the  jury  were  bound 
to  find  such  damages  as  woidd  punish  the  defendant,  and  com- 
pel him  to  abate  the  nuisance.  But  this  the  court  denied  to  be 
law  in  a  case  where  the  erection  complained  of  was  of  great 
Talue  to  one  party,  and  the  injury  to  the  other  insignifi- 
cant. In  this  can  not  concur.  The  usufruct  of  water  belongs 
to  the  owners  of  the  land  through  which  it  passes.  It  is  prop- 
erty to  all  intents  and  purposes.  If  one  uses  it  in  such  a  way 
as  to  prevent  another,  whose  right  is  as  good  as  his,  from  using 
it  for  a  similar  purpose,  or  if  he  interferes  in  any  injurious  way 
with  its  natural  dow  through  the  land  of  his  neighbor  above  or 
below  him,  he  is  taking  another  man's  property  for  his  own 
puposes,  and  this  he  can  never  do  without  a  contract.  He  who 
desires  to  have  a  water  right  which  does  not  belong  to  him 
must  bargain  for  it,  as  he  would  do  for  anything  else.  The 
law  will  not  allow  the  owner  to  be  deprived  of  it  because  he 
does  not  use  it  profitably;  nor  compel  him  to  part  with  it 
against  his  will,  even  for  a  full  price.  The  plaintiff's  right, 
therefore,  to  have  the  dam  in  question  reduced,  and  to  be  re- 
stored again  to  the  full  enjoyment  of  his  own  property,  was 
absolute,  and  in  no  manner  or  degree  dependent  on  its  value 
to  his  adversary,  or  the  quantum  of  injury  done  to  himself.  The 
first  action  in  such  cases  is  generally  brought  to  test  the  par- 
ties' rights.  In  the  absence  of  malice  or  aggravating  circum- 
stances, compensatory  damages  are  gnough;  for  it  can  not  fairly 
be  presumed  that  any  one  would  maintain  a  nuisance  in  the 
face  of  a  judicial  decision  conclusively  fixing  its  character.  But 
if  he  will  not  abate  it,  he  may  be  compelled  to  do  so  in  a  second 
action.  And  how  shall  he  be  compelled  to  do  it,  except  by  a 
verdict  which  makes  it  his  interest  ?  The  point  on  this  subject 
should  have  been  answered  in  the  affirmative,  and  the  jury  in- 
structed to  see,  not  only  that  the  plaintiff  lost  nothing,  but  that 
the  defendant  gained  nothing  by  disobedience  of  the  law. 

LowBDs,  J.  The  prevailing  and  controlling  error  in  the  trial 
of  this  cause  is  in  holding  that  a  man  may  erect  a  mill-dam  on 
his  own  land  so  as  to  throw  the  water  back  to  his  neighbor's 
line,  in  the  ordinary  stage  of  the  stream,  even  though  the  con- 
sequence be  that  in  its  natural  and  ordinary  swellings  in  some 
seasons  of  the  year  his  neighbor's  land  is  overflowed.    The  cor« 
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rection  of  this  eiior  will,  of  itself »  modify  some  other  points 
ruled  by  the  court  below. 

No  man  has  a  right  to  appropriate  any  portion  of  his  neigh- 
bor's property  to  his  own  use,  even  for  a  temporary  purpose. 
If  he  may  take  his  neighbor's  land  at  frequent  and  uncertain 
periods  in  erery  year,  he  may  as  well  take  it  altogether,  for  his 
neighbor  can  not  use  it  If  it  is  Tery  important  for  him  to  haye 
it,  let  him  buy  it.  If  he  invades  it  improperly,  let  him  suffer  as 
a  wrong-doer. 

Ordinary:  the  error  is  in  the  use  of  that  word.  A  distinciion 
is  taken  between  the  ordinaxy  stage  of  the  water  and  at  its 
ordinary  stage  at  particular  periods.  The  former  is  without 
meaning  unless  it  means  the  ayerage  stage;  for  there  is  no 
ordinary  stage  of  any  stream  in  this  country  for  the  year  round. 
A  man  may  make  his  dam  according  to  the  ordinary,  but  not 
according  to  the  average,  stage  of  the  stream.  But  what  is  the 
ordinary  stage?  That  depends  upon  seasons  and  weather. 
The  ordinary  stage  in  ordinary  rainy  seasons  is  one  thing,  and 
in  ordinary  dry  seasons  is  another.  The  ordinaxy  stage  in 
March  is  high,  in  August,  low.  The  ordinary  rises  of  streams 
are  matters  which  every  one  is  expected  to  provide  against, 
because,  with  ordinaxy  care,  he  can  calculate  upon  them.  The 
owner  of  a  dam  is  not  answerable  for  damages  caused  by  his 
dam,  combined  with  an  act  of  providence.  But  an  act  of  provi- 
dence, in  legal  phraseology,  means  an  accident  against  which 
ordinary  skill  and  foresight  is  not  expected  to  provide.  It  does 
not  include  those  floods  which  happen  so  frequently  that  men 
of  ordinary  prudence  are  exp^ted  to  calculate  upon  them;  and 
against  such  swellings  the  defendant  was  bound  to  provide 
when  he  erected  his  dam;  and  if  he  did  not  do  so,  he  should  be 
compelled  to  lower  it,  if  the  plaintiff  insists. 

Judgment  reversed  and  a  new  trial  awarded. 


Rights  and  Liabilities  of  Owners  op  Dams. — ^It  is  not  within  the  par* 
view  of  this  note  to  consider  at  all  or  to  any  great  extent  those  rights  and 
liahilities  of  owners  of  dams  which  do  not  essentially  differ  from  the  rights 
and  liabilities  of  riparian  proprietors  in  geneial.  Certain  questions  concern- 
ing riparian  rights  have  heretofore  been  treated  in  this  series:  See  the  note 
to  Oardner  v.  Newbttrf/h,  7  Am.  Dec.  626,  on  property  in  water;  and  that  to 
Heath  V.  \vm%am$t  43  Id.  265,  on  prior  appropriation  of  water  of  a  stream. 

OVKRFLOWINQ  OB  OTHERWISE  InJTTKINO  PrOPEBTT  OF  RlPAKIAlT  PRO- 
PRIETOR OR  Other  Lanp  Owner  Above.— While  the  general  rale  nndonbtedly 
is  that  the  owner  of  a  dam  may  swell  the  water  of  a  stream  or  pond,  in  ita 
oatural  state,  up  to  his  neighbor's  line,  see  Mimgahela  N<mgathn  Co.  v. 
Coon,  6  Pa.  St.  379;  S.  C,  47  Am.  Dec.  474,  still  his  use  of  the  water  in  sock 
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a  iQAimer  m  to  inimcUbte  or  overflow  the  lands  of  a  riparian  proprietor  or  other 
land  owner  aboTe,  without  having  acquired  a  right  to  do  bo,  is  certainly  con- 
trary to  the  maxim,  Sie  utere  tuo  ut  eUienum  non  ktda$^  for  which  an  action 
will  lie:  Angell  on  Waterooorsee,  see.  330;  StotU  v,  MeAdanu^  33  Am.  Deo. 
441;  PbOeif  v.  Clark,  35  K.  Y.  520;  WrigM  v.  Howard,  1  Sim.  &  Stu.  190, 
193.  In  the  last  of  these  oaaes  the  vice-chancellor  said:  '*  Without  the  con- 
tent of  the  other  proprietors  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water  which  would  otherwise 
descend  to  the  proprietors  below,  nor  throw  the  water  back  upon  the  pro- 
prietors above.  Every  proprietor  who  claims  a  right  to  throw  the  water 
back  above,  or  to  diminish  the  quantity  of  water  which  is  to  descend  below, 
must,  in  order  to  maintain  his  claim,  either  prove  an  actual  grant  or  license 
from  the  proprietors  affected  by  his  operations,  or  must  prove  an  uninter- 
rupted enjoyment  of  twenty  years;"  and  so  well  is  the  law  settled  in  this 
respect,  that  if  one  tenant  in  common  of  property  upon  which  a  mill  is  situated 
erects  a  dam  below  on  the  same  watercourse,  upon  his  several  estate,  and 
thereby  flows  the  common  property  to  the  injury  of  his  co-tenant,  the  latter 
may  maintain  an  action  against  him:  Odiome  v.  Lyfard,  9  K.  H.  502;  S.  C, 
82  Am.  Deo.  387. 

This  rule  is  not  confined  to  injuries  by  overflowing  alone,  but  extends  to 
damages  caused  by  backwater  percolating  through  the  soil  upon  the  lands  of 
an  adjoining  proprietor:  Pisdty  v.  CUirh^  35  N.  Y.  520;  MartJi  v.  TrulUnger, 
6  Or.  856;  WUaon  v.  New  Bexlford,  108  Mass.  261;  Fletcher  v.  Byhnd,  L.  R., 
1  Ex.,  265;  and  to  an  interference  with  natural  drainage:  BoMttt  v.  Salieiburp 
Mfg.  Cb.,  43  N.  H.  569;  TreaX  v.  ^ates,  27  Mich.  390.  So,  also,  if  one 
erects  a  dam  upon  his  own  land,  thereby  creating  a  stagnant  pond  or  pool, 
injuring,  or  likely  to  injure,  the  health  of  persons  living  near,  an  appropriate 
remedy  will  be  granted  against  the  nuisance:  Neal  v.  Heni-y,  Meigs,  17;  S. 
C,  33  Am.  Deo.  125;  Treai  v.  Bates,  27  Mich.  390;  WhiU  v.  /br5e9.  Walk. 
Ch.  112;  OgUirei  v.  McQuaggSy  67  Ala.  580;  S.  C,  42  Am.  Rep.  112.  In  the 
first  of  these  cases  the  following  language  is  used  by  Reese,  J. :  "Every  indi- 
vidual, indeed,  has  a  right  to  make  the  most  profitable  use  of  that  which  is 
his  own,  so  that  he  does  not  injure  others  in  tlie  enjoyment  of  what  is  theirs. 
And  it  is  conceded  also,  that  if  one,  in  the  cautious  and  prudent  use  of 
property,  in  a  manner  appropriate  to  its  nature  and  ciiaracter,  produce  soma 
annoyance  to  his  neighbor,  such  person,  though  sustaining  some  loss,  has 
suffered  no  legal  injury  which  can  be  redressed.  But  to  dam  up  a  stream, 
and  create  pools  of  stagnant  water  upon  or  near  to  the  premises  of  another, 
poisoning  the  atmosphere,  generating  disease,  and  impairing  the  enjoyment 
of  that  most  valuable  of  abeolute  rights,  health,  can  not  be  called  the  cau- 
tious and  prudent  use  of  property  in  an  appropriate  matter.  To  do  so  is  to 
violate  the  injunction,  Sie  tUere  tvLO  ut  alienum  non  Icfdoi,"  Many  of  the 
mill  acts  specially  provide  that  dams  sbal)  not  be  allowed  to  be  constructed 
thereunder,  if  injury  of  the  health  of  the  neighborhood  is  likely  to  result 
And  in  LwUng  v.  State,  2  Finn.  215;  S.  C,  52  Am.  Dec.  153,  it  was  held 
that  these  acts  did  not  warrant  the  building  of  dams  so  as  to  create  a  pub- 
.lio  nuisance  in  this  respect.  The  extent  of  the  injury  caused  by  a  wrongful 
overflow  does  not  affect  the  right  of  action.  Notwithstanding  no  actual  in- 
Jury  has  been  sustained,  nominal  damages  may  be  recovered:  Washb.  on 
Easements,  289;  PastoriuM  v.  Fisher,  1  Rawle,  27;  Amosktag  Mfg.  Co,  v. 
Qoodale,  46  N.  II.  53;  Casebeer  v.  Mowry,  55  Pa.  St.  419;  Eagle  etc,  Mfg. 
Co.  v.  Oibson,  62  Ala.  369;  Dorman  v.  Ames,  12  Minn.  451;  the  last  case  cit- 
ing the  principal  case  to  this  point.    There  are,  however,  some  expressions 
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of  opinion  to  the  contrary.  Thna,  in  Cfarrett  v.  JUcKU^  1  Rich.  L.  444;  8.  C, 
44  Am.  Dec  263,  it  is  laid  down  tliat  the  raising  of  water  by  a  dam  aboTe  its 
natural  level*  in  the  part  of  the  channel  of  a  stream  owned  by  another  ripa- 
rian proprietor,  does  not  give  him  a  right  of  action,  unless  special  damage 
be  shown;  and  see  Williams  v.  Moriand,  2  Bam.  &  Cress.  010;  Wright  v. 
Howard,  1  Sim.  &.  Stn.  190,  203.  Bnt  the  weight  of  authority  is  clearly  to 
the  contrary.  If  one's  hmd  is  overflowed  by  another,  the  former,  it  seems, 
has  a  legal  right  to  defend  his  land  by  erecting  banks,  dams,  and  the  like, 
and  if  any  consequences  injurious  to  the  first  wrong-doer  result  from  this 
course,  he  must  submit  to  them,  and  can  not  recover  compensation:  MenriU 
V.  Parker,  Coxe,  400,  465. 

Flo  WIN  o  Backwatkb  upon  Mill  Above. — ^The  injxmction,  Sieutere  tuo, 
etc.,  applies  equally  to  flowing  backwater  upon  a  mill  above  as  to  overflowing 
lands.  ''Indeed,"  as  Mr.  Angell  says,  ''the  consequences  of  setting  back 
the  water  upon  a  mill-wheel  above  are,  in  most  cases,  more  injurious  than 
flowing  the  land  in  the  absence  of  any  mill  upon  it:**  Angell  on  Watercourses, 
sec.  340.  And  in  Hodges  v.  Baymond,  9  Mass.  316,  319,  the  supreme  court 
of  Massachusetts  say:  "  There  can  be  no  difference  whether  the  damage  to  the 
owner  of  a  mill  arise  from  the  water  above  being  diverted  from  his  mill,  or 
from  the  water  below  being  stopped  so  as  to  flow  back,  and  thereby  prevent 
the  mill  from  grinding.  The  mischief  is  the  same,  and  the  same  remedy 
ought  to  be  furnished:*'  so,  too,  in  BtUz  v.  Ihrie,  1  Rawle,  218,  it  was  said 
that  "any  impediment  in  the  stream,  caused  by  the  defendant's  dam,  by 
which  the  plaintiff's  mill  is  stopped  from  grinding,  in  any  state  of  the  water, 
or  made  to  grind  slower  or  worse  than  it  otherwise  would,  is  an  injury  for 
which  the  plaintiff  would  be  entitled  to  damages."  Where  the  proprietor  of 
a  mill  and  a  definite  portion  of  the  water  power  makes  a  change  in  a  sluice- 
way, thereby  occasioning  an  increase  of  backwater,  to  the  injury  of  the  mill 
of  a  neighboring  owner,  who  is  also  a  part  owner  of  the  water  power,  the 
latter  may  maintain  an  action  therefor:  Munroe  v.  OiUes,  48  Me.  463.  Under 
a  decree  for  the  lowering  of  a  mill-dam  to  such  an  extent  that  it  will  not  in- 
terfere with  the  plaintiff's  prior  enjoyment  of  a  water  power,  the  true  height 
at  which  the  dam  ought  to  be  allowed  to  stand  should  be  determined  rather 
by  experiments  than  upon  theoretical  conclusions  drawn  from  surveys:  De- 
eortLh  Woolen  Mill  Co.  v.  Oreer,  58  Iowa,  86;  and  see  Drown  v.  Bush,  45  Pa. 
St.  61. 

Flooding  Lands  ok  Mills  Below. — ^It  is  equally  actionable  for  the 
owner  of  a  dam  to  vehemently  discharge  a  superabundance  of  water  below 
him,  injuring  lands  or  mills,  as  it  is  to  overflow  or  set  back  water  above  or  to 
the  side  of  him:  Angell  on  Watercourses,  sec.  335;  MerriU  v.  Brinherhojf,  17 
Johns.  306;  Oerrish  v.  Nevmarhet  Mfg.  Co.,  30  N.  H.  478;  TiOotson  v. 
8mUh,  32  Id.  00;  Clinton  v.  Myers,  46  N.  Y.  511;  an  injunction,  however, 
restraining  an  upper  mill  owner  from  allowing  the  water  to  flow  over  his  dam 
in  quantities  greater  than  is  required  to  run  his  machinery,  but  requiring 
him  to  allow  it  to  flow  into  another's  mill-pond,  to  the  amount  of  the  natural 
flow  of  the  stream,  is  erroneous,  because  it  discriminates  in  favor  of  the  lower 
owner:  Iloxsie  v.  Hoxsie,  38  Mich.  77. 

Detention  of  Watsb. — The  owner  of  a  mill  has  likewise  no  right  to 
detain  water  by  means  of  a  dam  for  an  unreasonable  time,  to  the  injury  of 
those  below:  Merritt  v.  Brinherhoff,  17  Johns.  306;  Clinton  v.  Myers,  46  N. 
Y.  51 1.  But  a  reasonable  detention  for  the  purpose  of  driving  such  machin- 
ery as  the  stream  in  ordinary  stages  is  capable  of  propelling  is  proper:  Clin* 
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Um  ▼.  Afyerty  supra;  Pitts  y.  Lancaster  MiUs,  13  Met.  156;  Whaier  v.  AM, 
29  ¥a,  SL  9S;  Btdiard  Y.  Saratoga  Victoria  M/g.  Co.,  77  N.Y.  1^25.  The  rea- 
aonableDoet  of  the  detention  depends  much  upon  the  natare  and  size  of  the 
Btream,  as  well  as  the  employment  to  which  it  issabservient:  Angell  on  Water- 
ooorses,  sec  119;  DavU  v.  OetcheU,  50  Me.  602,  605;  Tourtellot  v.  Phelp$,  4 
Gray,  370,  376;  Norvoay  Plains  Co.  v.  Bradley,  62  N.  H.  86,  105,  110;  Timm 
V.  Bear,  29  Wis.  254;  Keeney  etc  Mfg.  Co.  y.  Union  Mfg.  Co.,  39  Conn.  576; 
Parher  y.  Hotchkiss,  25  Id.  321.  In  Davis  y.  OetcheU,  supra,  Rioe,  J.,  uses 
the  following  Isngnage:  "The  reasonableness  of  the  detention  of  mnning 
water  by  dams  by  a  riparian  proprietor  above,  to  the  injury  of  a  riparian  pro- 
prietor below,  depends  much  upon  the  nature  and  size  of  the  stream,  as  well 
as  the  use  to  which  it  is  subservient.  In  small  streams  where  the  volume  of 
water  in  its  ordinary  course  would  be  insufficient  for  practical  use,  the  law 
would  authorize  its  detention  for  a  reasonable  time  in  which  to  accumulate  a 
head  which  could  be  made  available.  It  is  only  by  thus  accumulating  water 
and  then  using  it  that  many  small  streams  can  be  made  practically  useful  as 
a  power  for  propelling  mills  and  machinery.  And,  so  far  from  this  deten- 
tion being  confined  to  times  necessary  for  repairs,  or  by  reason  of  some  extraor- 
dinary occurrence,  it  is  the  common  and  ordinary  way  in  which  the  water 
power  on  such  streams  is  made  effective  or  valuable.  The  question  in  sach 
case  is  whether  the  detention,  under  all  the  circumstances  of  the  case,  is  an 
unreasonable  use  of  the  water,  not  whether  it  is  unreasonably  detained  for 
the  specific  purpose  of  repair,  or  by  reason  of  some  extraordinary  occurrence." 
Where  it  becomes  necessary  to  clean  out  a  pond  the  water  may  be  drawn  off, 
and  the  pond  afterwards  refilled;  and  if  during  the  process  of  refilling  a  pro- 
prietor below  is  deprived  of  the  use  of  the  water  for  that  time,  he  is  without 
remedy  for  the  damage:  De  Baun  v.  Bean,  29  Hun,  236.  But  a  riparian  pro- 
prietor to  whom  water  first  comes  has  not  the  right  to  erect  dams  across  the 
stream  and  spread  out  the  water  so  that  it  is  lost  by  evaporation  and  absorp- 
tion to  an  extent  that  prevents  it  from  flowing  to  another  riparian  proprietor 
as  it  would  have  done  but  for  the  dams:  Ferrea  v.  Kmpe,  28  CaL  340.  The 
reasonableness  of  the  detention,  depending  as  it  must  on  the  stream,  the  busi- 
ness to  which  it  is  subservient,  and  the  ever-varying  circumstances  of  each 
particular  case,  must  be  determined  by  the  jury:  IletricJi  v.  DeaeMer,  6  Pa. 
St.  32. 

Right  to  Overflow  or  Set  Back  Water  as  Acquired  bt  SpeciaIi 
Grant. — ^The  right  of  the  owner  of  a  dam  to  overflow  lands  of  another  above 
or  below,  or  to  set  back  the  water  on  an  upper  mill  privilege,  may  be  ac- 
quired by  special  grant,  or  reserved  in  a  conveyance  of  the  land,  like  any 
other  easement:  Angell  on  Watercourses,  sec.  353;  but  of  course  the  con- 
struction of  all  such  conveyances  and  agreements  will  depend  upon  the  ex- 
press stipulations  they  contain,  in  connection  with  the  nature  of  the  right 
granted:  Id.,  sec.  361.  Thus  in  the  case  of  a  conveyance  of  a  mill  and  its 
appurtenances,  and  where  the  subject-matter  of  the  conveyance  and  principal 
thing  granted  is  the  mill,  the  right  to  continue  to  overflow  the  lands  of  the 
grantor  to  the  same  extent  as  when  the  grant  was  made  passes  with  the  mill; 
but  the  rule  is  otherwise  where  the  subject-matter  of  the  grant  is  land  upon 
which  a  mill  is  standing,  the  grantee  not  paying  anything  additional  on  ac- 
count of  the  mill,  or  for  the  privilege  of  flooding  other  lands:  Wileoxon  v. 
McOhee,  12  III.  381 ;  S.  C. ,  54  Am.  Dec.  400, 4 1 1 ;  and  to  the  grant  of  a  right  to 
back  the  water  on  the  land  of  the  grantor,  there  is  incident  the  right  to  enter 
and  clean  the  pool  and  repair  the  dam:  TroAley  y.  Waters,  7  Pa.  St.  221;  so» 
also,  where  the  owner  of  lands  agrees  to  alloiv'  the  maintenance  of  a  dam  al 
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*  certain  height,  the  agnenMnt  indndes  as  aa  incident  the  right  of  flowage 
caused  by  the  maintenance  of  that  height:  Albee  ▼.  Hayden,  26  Minn.  267. 
A  grant  of  land  bounding  on  or  near  a  pood  and  stream,  reserving  the  mill 
and  water  privilege,  is  a  rtsservation  of  the  right  of  flowing  the  land,  so  far 
as  necessary  and  convenient,  or  so  far  as  has  been  usual  to  flow  it  for  that 
purpose;  and  in  such  case  the  grantee  takes  subject  to  the  easement:  Peiiee 
T.  Ilawes^  13  Pick.  323.  But  an  exception  of  a  mill  site  in  a  grant,  operat- 
ing as  a  reservation  of  the  soil  of  the  mill  site  and  of  the  right  of  flowing  so 
much  land  as  is  necessary  for  a  mill-pond,  ib  not  a  reservation  of  a  mere 
easement,  but  of  the  soil  itself;  and  the  grantor  and  his  assigns  may  enter 
upon  and  locate  under  the  exception,  even  after  the  grantee  has  conveyed 
and  assigned  his  interest  to  another:  JcKkaon  v.  VermUyea,  6  Cow.  678. 
Th«»  right  to  construct  a  dam  on  another's  land  implies  the  right  to  the 
exclusive  use  and  possession  of  so  much  land  as  may  be  necessary  for  that 
purpose:  Canwell  t.  Brookhart,  4  R  Mon.  580;  S.  C,  41  Am.  Dec  244. 
While  it  is  competent  for  grantors  to  limit  the  right  of  flowage  to  particular 
purposes,  a  grant  in  fee  simple,  ss  a  general  rule,  can  not  be  restricted  except 
by  plain  conditions:  HcUHawajf  v.  Mitchell,  34  Mich.  164.  So  the  owner  of  a 
mill  under  an  agreement  authorizing  him  to  "  keep  his  dam  to  the  jury  mark, 
and  no  higher,"  may  vary,  repair,  and  use  his  dam  as  he  pleases,  if  he  raises 
no  part  of  the  dam  higher  than  that  mark:  Short  v.  Woodward,  13  Gray,  87. 
Mill  owners,  also,  have  the  right  to  maintain  their  dams  as  they  were  at  the 
time  of  the  conveyances  to  them;  and  if  through  the  want  of  repair  for  a 
leries  of  years  subsequent  thereto  the  water  escapes,  the  owners  have  the 
right  to  repair  and  tighten  the  dams,  although  the  water  is  thereby  nused 
higher  and  retained  longer  than  it  was  while  the  dams  were  in  a  dilapidated 
condition:  ButUr  v.  Htue,  63  Me.  447;  and  where  the  owner  of  land  through 
which  a  creek  mns  has  diverted  the  water  by  means  of  a  dam,  so  ss  to  carry 
it  to  hie  mill,  and  afterwards  sells  part  of  the  land  below  the  point  of  diver- 
sion, he  is  entitled  to  the  exclusive  use  of  the  water,  and  may  repair  his  dam 
so  as  to  allow  none  of  it  to  escape,  although  at  the  time  of  the  sale,  the  dam 
being  old  and  defective,  a  small  part  of  the  water  leaked  through:  Frey  v. 
WUnum,  7  Pa.  St.  440;  S.  C,  49  Am.  Dec.  484.  If  a  purchaser  of  a  mill  seat 
and  water  power  accepts  from  the  vendor  a  deed  without  any  covenant  for 
his  protection  as  to  the  height  of  the  dam  or  the  extent  of  the  flow,  and  tho 
purchaser  is  subjected  to  an  action  for  damage  by  reason  of  the  improper 
height  of  the  dam,  he  is  without  remedy  either  at  law  or  in  equity:  Ifopiter 
V.  Lutkhu,  3  Qreen  Ch.  149. 

Presoriptivb  Right  to  Overflow  or  Raise  Watbr  upon  Uppkr  Mili* 
OwNBR. — The  right  to  flow  lands  or  to  raise  water  by  means  of  a  dam  to  tho 
injury  of  an  upper  mill  owner  may,  like  easements  in  general,  be  acquired  by 
an  uninterrupted  and  adverse  enjoyment  for  twenty  years,  or  for  the  period 
of  time,  whatever  it  may  be,  limited  by  the  statute  of  limitations  for  the 
right  of  entry  upon  land:  Angell  on  Watercourses,  sec.  372;  Cowellv,  Tftayer, 
5  Met.  253;  S.  C,  38  Am.  Dec.  400;  WUwn  v.  WiUon,  4  Dev.  154;  Norway 
Plains  Co.  v.  Bradley,  52  N.  H.  86, 103;  Buddin  v.  Truell,  54  Id.  122;  Perley 
V.  HiUon,  55  Id.  444;  Sherwood  v.  Burr,  4  Day,  244;  Brace  v.  Yale,  10  Allen, 
441;  Vad  v.  Mix,  74  lU.  127;  Lane  v.  MiUer,  27  Ind.  534;  OgU  v.  Dili,  55 
Id.  130;  and  under  the  mill  acts,  where  authority  is  conferred  to  flow  land, 
on  payment  of  damages,  if  a  mill  owner  has  kept  up  a  dam  and  flowed  the 
lands  of  another  for  twenty  years,  without  such  payment  or  question  made» 
it  is  evidence  of  the  right  to  maintain  the  dam  and  flow  the  lands,  and  a  bar 
to  a  claim  for  damages:  Williama  v.  Nelaoii,  23  Pick.  141;  S.  C,  34  Am.  Dec 
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4S.  The  extent  of  tlie  right  eoqnirad  by  adTene  user  is  not  determined  bjrthe 
height  of  the  dnm,  bat  is  oommensorate  with  the  eotoal  enjoyment  of  the 
eaeenwnt,  ea  evidenced  by  the  extent  to  which  the  land  was  habitoally  flowed 
during  the  period  of  prescription:  Angell  on  WateroooxBes,  sec.  379;  CaditU 
V.  Cooper^  21  N.  J.  £q  576,  594;  Mertz  v.  J>arney,  25  Pa.  St.  519;  Smiik  ▼. 
i^irjs,  17  Wis.  227;  Powdl  t.  Lash,  64  N.  G.  456;  Cfuifford  v.  WUmipmoget 
ikaeOb.»62N.H.262.  In$taesr.£roofcer,70ow.266,itwa8heldthatwherB 
one  has  had  the  nse  of  water  at  a  given  height  for  twenty  years,  a  grant  will 
be  prasomed  of  the  privilege  of  nsing  it  at  that  height,  bat  nothing  mon»;  and 
if  the  owner  repairs  his  dam,  which  has  kept  the  water  at  that  height,  so  as 
to  raise  the  water  still  higher,  and  flow  it  back  upon  his  neighbor's  null,  an 
notion  lies  thoagh  the  dam  itself  remain  at  its  ancient  height;  the  qnestion  is 
not  npon  the  height  of  the  dam,  bat  of  the  water;  and  see  BuueU  v.  ScoU^  9 
Gow.  279;  Baldwin  v.  CoOmm,  10  Wend.  169.  But  a  mill  owner  who  has 
acqoired  a  prescriptive  right  to  keep  ap  a  dam  constantly,  which  in  its  osaiU 
operation  woold  raise  the  water  to  a  certain  height,  althoagh  from  the  leaky 
condition  of  the  dam,  the  rade  construction  of  the  machinery  in  the  mill,  or 
other  cause  the  water  has  not  been  usoally  and  constantly  kept  np  to  sucli 
height,  may  repair  the  dam  or  erect  a  new  one,  if  he  does  not  thereby  raise 
the  water  higher  than  the  old  dam  in  its  eflScient  state,  or  may  use  the  water 
in  a  different  manner,  and  thereby  keep  it  np  more  constantly  than  before; 
this  is  not  a  new  use  for  which  damages  can  be  claimed,  bat  a  use  conformable 
to  the  mill  owner's  prescriptive  right:  Angell  on  Watercoarses,  seo.  380;  Cowetl 
T.  Thayer,  5  Met.  253;  S.  C,  38  Am.  Dec.  400;  WhiUier  v.  Coeheco  Mfg.  Co., 
9  N.  H.  454;  S.  C,  32  Am.  Dec  382;  Jaekwn  v.  Harrington,  2  Allen,  242; 
Bay  V.  Fletcher,  12  Cash.  200;  Brace  v.  Tale,  99  Mass.  488,  492;  Powers  v. 
Osgood,  102  Id.  454,  457;  Hynds  y.  ShuUs,  39  Barb.  600;  Marclyv.  Sh^^, 
29  N.  Y.  346;  Laey  v.  Amett,  33  Pa.  St.  169;  Carlisle  v.  Cooper,  21  N.  J.  Bq. 
576,  595;  Voter  v.  ffobbs,  69  Me.  19;  Alder  v.  8amU,  5  Taunt.  454;  and  see 
Baker  v.  Magtdre,  53  Ga.  245;  Maguire  v.  Baker,  57  Id.  109.  The  observa- 
tions  of  Shaw,  C.  J.,  in  Bay  v.  Fletcher,  supra,  are  worthy  of  notice  in  this 
regard;  he  says:  *'  It  is  not  the  actual  height  of  the  dam  which  will  regulate 
the  prescriptive  right  of  a  party  holding  it,  but  its  efficient  height,  according 
to  its  structure  and  operation,  to  maintain  the  height  of  the  water,  when  iu 
repair  and  good  order,  and  although  the  water  actually  raised  by  it  may  tii* 
some  extent  vary  from  one  season,  or  one  year,  to  another,  owing  to  the  tight- 
ness of  the  dam,  the  mode  of  using  the  water,  the  different  seasons,  as  beiu 
dry  or  wet,  and  the  like,  yet  these  considerations  are  too  variable  and  uncer- 
tain to  be  adopted  or  relied  on  as  the  basis  of  a  right  acquired  by  grant  or 
prescription.'*  A  prescriptive  right  to  overflow  lands,  or  to  interfere  with  an. 
upper  mill  owner  by  setting  water  back,  may  be  lost  by  non-user  for  the  lengtli 
of  time  required  to  gain  it:  Angell  on  Watercourses,  sec.  385;  French  v.  Brain- 
tree  Mfg,  Co.,  23  Pick.  216;  but  the  abandonment  of  a  prescriptive  right  to 
maintain  a  dam  and  flood  lands  isnot  presumed  from  a  non-user  for  aless  period : 
Williams  v.  Nelson,  Id.  141;  S.  G.,  34  Am.  Dec  45.  A  distinction,  however, 
may  be  here  noticed  between  easements  to  overflow  acquired  by  prescriptiou 
and  those  acquired  by  express  grant,  it  being  held  in  the  latter  case  that  there 
must  not  only  be  disuse,  but  actual  adverse  user,  to  extinguish  the  right; 
while  in  the  former  case  mere  disuse  is  sufficient:  Angell  on  Watercourses, 
sec.  385;  Mower  v.  Hutchinson,  9  Vt.  242;  Smith  v.  Modus  Water  Co.,  35  Conn. 
392;  but  see  PHUbury  v.  Moort,  44  Me.  154.  But  the  right  to  flow,  whether 
acquired  by  prescription  or  express  grant,  may  be  extinguished  by  abandon- 
ment for  a  less  period  than  twenty  years,  if  the  abandonment  is  aooompanied 
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by  an  intention  to  snrronder,  and  this  intention  is  acted  upon  by  iikt  owner 
of  the  lands  subject  to  be  flowed:  Angell  on  Watercourses,  sec.  385;  French 
Y.  Braintree  Mfg,  Co.,  23  Pick.  216. 

Parol  Licbnsb  to  Overflow  or  Back  Water. — Whether  one  person 
can  acquire  au  interest  in  or  over  the  land  of  another  through  a  parol  license, 
the  cases  are  not  agreed.  In  reference  to  parol  licenses  giving  a  right  to 
overflow,  Mr.  Angell  says:  '*  The  right  of  flowing  land,  or  of  making  back* 
water,  is  an  incorporeal  hereditament,  and  therefore  can  only  be  created  by 
deed  or  by  prescription,  which  supposes  one.  The  utmost  effect  which  a 
parol  license  to  flow  land  has  is  to  protect  the  person  acting  by  the  author- 
ity of  it  against  an  action  for  damages  until  it  is  revoked  by  the  licenser.  A 
licensee  may  give  evidence  of  the  license,  and  thus  defeat  a  claim  for  dam- 
ages by  the  licenser,  sustained  while  the  license  remains  unrevoked.  To 
allow  a  parol  license  to  convey  any  permanent  interest  in  land,  or  one  which 
can  be  assigned  by  the  licensee,  or  descend  to  his  heirs,  would  be  directly 
contrary  to  the  statute  of  frauds: "  Angell  on  Watercourses,  sec.  3S7;  again 
he  says:  "But  a  court  of  equity,  as  we  have  seen,  though  it  does  not  hold 
that  a  right  in  land  passes  by  a  parol  license,  will  hold  that,  whenever  one 
party  has  executed  it  by  taking  possession  and  expending  money,  the  other 
party  is  bound  to  carry  it  into  execution:"  Id.  The  nature  of  licenses  and 
their  revocability  have  already  been  considered  in  the  notes  to  Richer  v. 
Kellij,  10  Am.  Dec.  38,  and  Berick  v.  Kern,  16  Id.  497,  and  it  will  be  unnec- 
essary to  treat  of  the  question  here.  See  also  the  following  cases  on  the 
erection  of  dams  upon  and  the  flowing  of  another's  land,  under  parol  license: 
Woodbury  v.  ParshUif,  26  Id.  739;  McKeUip  v.  McWimny,  28  Id.  711; 
Johnson  V.  Lewis,  33  Id.  405;  Seidensparger  v.  Spear,  35  Id.  234;  Wilson  v. 
Chcd/ant,  45  Id.  574;  Stenens  v.  Stevens,  Id.  203;  Woodtoard  v.  Seely,  50  Id. 
445;  IlctxeUon  v.  Puinam,  54  Id.  158,  and  the  note  thereto. 

FLOwiyo  Lands  undkr  Mill  Acts. — Under  the  so-called  "mill  acts,** 
passed  by  the  legislatures  of  many  states  in  the  exercise  of  the  power  of 
eminent  domain,  dams  may  be  erected  and  the  lands  of  another  flooded,  or 
condemned  for  that  purpose,  upon  payment  of  damages  as  therein  provided. 
Certain  of  these  statutes  have,  however,  been  declared  unconstitutional: 
Tyler  v.  Beaeher,  44  Vt.  648;  S.  C,  8  Am.  Bep.  398;  Byerson  v.  Brown,  35 
Mich.  333;  Loughbridge  v.  Harris,  42  Ga.  500.  The  acts  usually  provide 
expressly  that  no  dam  shall  be  erected  to  the  injury  of  any  mill  already  ex- 
isting; but  independent  of  this,  it  is  held  that  where  the  proprietor  of  land 
through  which  a  stream  flows  has  actually  built  or  is  building  a  mill 
thereon,  a  proprietor  of  land  bolow  can  not,  without  a  right  acquired  by 
grant,  prescription,  or  actual  use,  erect  a  new  dam  or  raise  an  old  one,  so  as 
to  destroy  the  upper  mill  privilege,  simply  under  a  liability  to  pay  damages 
pursuant  to  the  acts,  nor  do  the  acts  apply  to  such  a  case:  Bigdow  v. 
Newell,  10  Pick.  348;  and  see  Gary  v.  Daniels,  8  Met  466;  S.  C,  41  Am. 
Dec.  532.  The  right,  however,  acquired  by  a  mill  owner  under  the  mill 
acts  is  not  so  absolute  as  to  give  him  the  control  of  the  whole  stream.  Other 
proprietors  may  still  construct  and  maintain  dams  across  the  stream  at  any 
point,  either  above  or  below,  for  the  purpose  of  raising  a  head  of  water  to 
work  mills  of  their  own,  provided  that  they  do  not  unreasonably  detain  or 
throw  back  the  water:  Smith  v.  Agawam  Canal  Co,,  2  Allen,  355;  Thur^r 
V.  Martin,  2  Gray,  394.  But  it  is  not  within  the  scope  of  this  note  to  enter 
into  a  discussion  of  these  statutes. 

Care  and  Skill  Required  in  CoNSTRncriNa  and  MAnrrAiNiNO  Dams. — 
The  rule  is  perfectly  well  settled  that  the  owner  of  a  dam  must  use  reason- 
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able  care  and  akill  in  so  constraoting  and  maintaining  it  that  it  will  not  be 
the  means  of  injuring  another,  either  above  or  below,  by  throwing  the  water 
back,  or  being  incapable  of  resisting  it  in  times  of  nsnal,  ordinary,  and  ex- 
pected floods;  bat  hia  liability  extends  no  further,  and  he  is  not  held  respon- 
sible for  inevitable  accidents,  or  for  injuries  occasioned  by  extraordinary 
freshets  which  could  not  be  anticipated  or  guarded  against:   Washb.  on 
Easements,  pp.  *288,  *289;  Angell  on  Watercourses,  sec.  336;  Lapham  v. 
Curtis,  26  Am.  Dec.  310;  Leiiigh  Bridge  Co.  ▼.  Lehigh  Coal  A  New.  Co.,  Id. 
HI;  BeUy.  McClintotk,  34  Id.  507;  MonogaMa  Nav.  Co.  v.  Coon,  47  Id.  474; 
Lacy  V.  AmeU,  33  Pa.  St.  169;  Caaebeer  v.  Mowry,  55  Id.  419;  KnoU  v. 
Light,  76  Id«  268;  Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  433;  Inhabit 
oiUs  of  China  ▼.  Southtrick,  12  Me.  233;  Inhabiiants  of  Shrewsbury  v.  Smiih^ 
12  Gush.  177;   Inhabitants  of  Wendell  v.  Pratt,  12  Allen,  464;  SmUh  v. 
Agawam  Canal  Co.,  2  Id.  355;  Gray  v.  Harris,  107  Mass.  492;  S.  0.,  9  Am. 
Rep.  61;  Hoffman  v.   Tuolumne  Co.   Water  Co.,  10  Cal.  413;  EvereU  v. 
Hydraulic  Iflume  Tunnel  Co.,  23  Id.  225;  Proctor  v.  Jennings,  6  Nev.  83. 
Ames  y.  Cannon  River  Man.  Co.,  27  Minn.  245;  Dorman  v.  Am^,  12  Id.  451, 
464;  Bristol  Hydraulic  Co.  v.  Bayer,  67  Ind.  236,  243;  the  last  two  casea 
siting  and  approving  the  principal  case  on  this  point;  and  a  complaint  charge 
ing  that  the  defendant  so  negligently  and  defectively  constructed  and  super- 
intended certain  of  his  dams  that  they  were  unable  to  resist  the  pressure  of 
the  water  and  were  carried  out,  thus  flooding  the  stream  below,  and  that 
such  water  was  discharged  through  the  gates  of  the  dams  upon  the  lands 
of  the  plaintiff,  causing  damage,  shows  an  injury  for  which  a  common- 
law  action  may  be  maintained,  and  for  which  the  mill-dam  act  of  Wisconsin 
affords  no  remedy:  Rich  v.  Ke^hena  Improvement  Co.,  56  Wis.  287.     In  Lap- 
ham  V.  Curtis,  supra,  Baylies,  J.,  uses  the  following  language:  *'But  the 
defendant  [the  owner  of  the  dam]  was  subject  to  the  maxim,  8ie  utere  tuo  ui 
aliefium  non  kedas.    To  comply  with  this  requisition  of  the  common  law,  it 
was  the  duty  of  the  defendant  to  have  used  ordinary  care  and  diligence  in 
making  repairs  to  his  dam,  or  in  drawing  off  the  water  from  his  pond,  to  pre- 
vent injuries  to  the  plaintiffs'  furnace.    If  the  defendant  did  not  use  this 
care  and  diligence,  he  was  guilty  of  negligence,  and  liable  for  consequential 
damages;  but  he  was  not  liable  for  inevitable  accidents.*'    In  the  case  of 
Inhabitants  qf  China  v.  Southvnek,  supra,  the  owner  of  a  dam  was  held  not  to 
be  responsible  for  the  destruction  of  a  bridge  caused  by  the  waters  being 
thrown  upon  it  by  great  rains  and  a  violent  wind,  although  if  the  dam  had  not 
raised  the  water  to  a  certain  height,  the  rains  and  wind  superadded  might 
not  have  done  the  injury,  Weston,  C.  J.,  saying:  "If  the  dam  had  not  raised 
the  water  to  a  certain  height,  the  wind  or  the  rain  superadded  might  not 
have  done  the  damage.    It  may  have  been  one  then  of  a  series  of  causes  to 
which  the  injury  may  have  been  indirectly  ascribed.    Their  connection,  how- 
ever, was  fortuitous,  and  resulted  from  an  extraordinary  and  unusual  state 
of  things.     Neither  the  rain  nor  the  wind  was  caused  by  the  dam.    The 
bridge  had  continued  unimpaired  for  a  series  of  years,  while  the  dam  was 
bigher  than  it  was  when  the  bridge  was  carried  away.    Such  an  event  could 
-not  therefore  have  been  reasonably  calculated  or  foreseen.     It  would  be  car- 
rying the  doctrine  of  liability  to  a  most  unreasonable  length  to  run  up  a  suc- 
cession of  causes,  and  hold  each  responsible  for  what  followed,  especially 
where  the  connection  was  casual  and  unexpected,  as  it  was  here,  and  where 
that  wliich  is  attempted  to  be  charged  was  in  itself  innocent.    The  law  gives 
'DO  encouragement  to  speculations  of  this  sort.     It  rejects  them  at  once. 
Hence  the  legal  maxim,  Causa  propinqua  non  remota  speei€Uur,** 
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Mr.  Chief  Jiutloe  Boffin,  in  Pugh  t.  Wheder,  2  Dor.  ft  B.  60p  lays  down 
tlia  following  broad  dootrina:  *'It  haa  not  been  denied  here  that  a  party  can 
not  obetmct  a  etream  below,  ao  as  to  prevent  the  water  from  escaping  as  it 
naturally  would,  and  thereby  poor  it  back  upon  the  land  of  another,  simply^ 
because  those  consequences  do  not  exist  at  all  times  ordinarily,  but  only  when 
the  stream  la  swollen.  We  think  it  dear  that  drcumstsnoe  can  only  effect 
the  gueaUum  of  damage,  and  does  not  excuse  the  party  altogether.  One  haa 
the  right  at  no  time  to  prevent  the  water  from  flowing  the  land  of  a  proprietor 
above,  aa  it  has  usually  done,  more  than  the  proprietor  Uxive  has  the  right 
to  divert  the  stream,  so  aa  to  prevent  it  from  flowing  below. **  The  learned 
chief  justice  here  does  not  seem  to  make  any  distinction  between  fresheta 
ordinarily  and  periodically  occurring  and  extraordinaiy  floods  which  csn  not 
be  reasonably  anticipated  against,  and  in  thus  far  his  observationa  do  not 
accord  with  the  weight  of  authority.  The  owner  of  a  dam  is  bound  to  see- 
to  his  own  property,  and  to  so  govern  and  control  it  that  injuxy  will  not  re- 
sult to  his  neighbors;  and  the  want  of  reasonable  care  on  the  part  of  another 
who  is  injured  by  the  breaking  can  not  be  set  up  in  defense  to  sn  action  foi 
damages  for  the  injuries  suffered:  IMer  v.  Sean  UwUm  WaUr  Cb.,  12  OtJL 
666;  and  a  mill  owner  who  partially  obetracts  the  flow  of  water  in  a  streaoa 
from  his  own  mill  is  not  thereby  prevented  from  maintaining  an  action 
against  another  mill  owner  lower  down  the  same  stream  lor  an  additional 
obetraotion,  in  consequence  of  the  latter  maintaining  his  dam  at  too  grsat  a. 
height,  whereby  the  water  is  set  back;  the  doctrine  of  oontribiitory  ne|^- 
gence  does  not  apply:  Brwm  v.  Dtam^  128  Mass  264;  Ohtke  t.  JV«ndk»  121 
Id.  419. 

Bight  ov  Owztxe  of  Dak  to  Taks  Iob  ibom  ob  Float  Loos  dt  Fdnx 
It  has  been  held,  on  tfaeone  side,  that  a  mill  owner  who  has  the  right  to  erect 
a  dam  and  flow  the  lands  of  another  for  mill  purposes  does  not  own  the  ice- 
whioh  forms  in  the  water  over  the  lands  of  such  person,  snd  the  latter  mtsf 
nmove  and  take  the  ice  unless  he  thereby  injures  the  mill  owner:  Dodge  t« 
.Berry,  26  Hun,  246;  Manhali  v.  Peters,  12  How.  Pr.  217;  (hmmumif$  v. 
Barrett^  10  Gush.  186;  8taU  v.  PoUmgert  33  Ind.  402.  These  dedsions  are- 
placed  on  two  difierent  grounds,  viz.:  the  general  doctrine  that  the  ownsr  of 
land  through  which  a  stream  runs  has  a  right  to  its  just  snd  reasonable  use, 
and  this  right  attaches  to  the  water  in  a  congealed  state;  andnext^  that  water 
when  frozen  constitutes  a  part  of  the  realty,  and  belongs  to  the  owner  of  tha- 
soiL  Other  cases  maintain  the  right  of  an  owner  of  a  dam  and  mill-pond  to- 
take  the  ice  therefrom:  See  ifyer  v.  WhUaker,  6  Abb.  N.  C.  172;  MUl  BiiMr 
Woolen  Mfg.  Co,  v.  SmUh^  34  Conn.  462.  That  the  right  to  use  a  pond  for 
a  mill-pond  includes  the  right  to  float  logs  thereon  for  the  use  of  the  mill  i» 
held  by  BedU  v.  Stewart^  6  Lans.  406. 

Dams  in  Katigablb  Strbajis. — ^A  dam  erected  in  a  navigable  stream,  if 
not  sanctioned  by  any  statute,  is  indictable  as  a  public  nuisance:  Angell  on- 
Watercourses,  sec  662;  Gould  on  Waters,  sec.  134;  Rex  v.  Waard^  4  Ad.  k 
EL  384;  CommonweaUh  v.  Church,  1  Pa.  St  106; «  S.  C,  44  Am.  Deo.  112| 
Galea  v.  BUncoe,  2  Dana,  168;  Tolo  Co.  v.  CUg  qf  Sacramento,  86  OaL  103» 
196.  And  while  a  dam  in  navigable  waters,  if  authorized  by  an  act  of  the- 
legislature,  can  not  be  indicted  as  a  public  nuisance  for  obstructing  the  stream, 
still  the  act  is  no  protection  against  injuries  caused  to  a  private  owner:  (7H(* 
tenden  v.  WUson,  6  Cow.  165;  Lee  v.  Pembroke  Iron  Co.,  57  Me.  481;  S.  a, 
2  Am.  Bep.  59;  Saetman  v.  Amoskeag  Mfg.  Co.,  44  N.  H.  143,  160;  ISrtntott 
Water  Power  Co,  v.  B<nf,  36  N.  J.  L.  335;  Angell  on  Watercourses,  sea  476| 
but  that  the  plaintiff's  dam  obstructs  navigation  is  no  defense  to  an  aotioa 
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for  obstrnoilng  the  flow  of  water  to  hie  mill:  HaOer  v.  Pine,  8  Blaokf.  175; 
fi.  C,  44  Am.  Deo.  782;  and  aee  Lwidng  t.  Siaie^  2  Pimi.  215;  S.  C,  52  Am. 
Deo.  153,  aa  to  the  protection  afforded  by  the  mill  acts  against  a  paUio  nni* 
eanoe  created  by  a  dam  aoross  nnnavigable  atreama.  In  Parbtr  t.  CtUkr  MM* 
dam  Co.^  20  Me.  353;  S.  C.»  37  Am.  Deo.  50,  it  waa  held  that  where  a  dam 
was  erected  across  navigable  waters  by  a  corporation  under  an  act  of  the 
legislatore,  the  corporation  was  not  liaUe  to  a  riparian  owner  below  for  dam- 
agee  oooasioned  by  altering  the  flux  and  refioz  of  the  tide.  If  a  dam  be  built 
in  a  navigable  stream  in  conformity  with  the  proviaions  of  the  law,  and  tha 
ehoot  has  been  rendered  annavigaUe  by  flood  or  acddent,  the  owner  of  the 
dam  would  not  be  liable  for  damage  occasiimed  thereby  before  he  had  time 
to  repair  it;  nor  in  an  action  for  a  nuisance  would  he  be  liable  for  an  errone- 
oos  opinion  as  to  the  safety  of  running  through  the  shoot  in  its  damaged  con- 
dition: liauMh  y.  WdUer.  10  Watts,  36. 

Where  the  proprietor  of  a  stream,  which  the  public  hare  a  right  to  use  for 
running  logs  obstructs  it  by  a  dam  and  logs,  a  person  whose  logs  are  thereby 
prevented  from  passing  down  the  stream  may  repair  sluices  running  through 
such  proprietor's  lands  for  the  purpose  of  getting  his  logs  by  the  dam,  and 
may  recover  from  the  proprietor  the  amount  necessarily  expended  in  so  doing: 
Brovm  v.  Chadboume^  31  Me.  9;  S.  C,  50  Am.  Dea  641.  It  is  held  that 
every  legislative  grant  of  a  right  to  maintain  a  dam  across  a  stream  where 
fish  are  accustomed  to  pass  is  subject  to  the  condition  that  a  sufficient  way 
shall  be  allowed  for  the  fish,  unless  by  ezpreas  provision  or  obvious  implica- 
tion in  the  grant,  the  maintenance  of  a  fishway  is  dispensed  with:  Cbminls- 
Bionen  v.  Hclyohe  Water  Power  Co.,  104  Mass.  446;  S.  0.,  6  Am.  Rep.  247; 
and  see  InhabiUmU  of  SUmghUm  v.  Baker,  4  Mass.  522;  S.  C,  3  Am.  Dec 
236;  so,  also,  the  maintenance  of  dams  without  fiahways  in  an  nnnavigable 
river,  which  is  the  outlet  of  a  large  inland  lake,  thereby  obstructing  the 
passage  of  migratory  fish  from  the  sea  to  the  lake,  constitutes  an  indictable 
nuisance  at  common  law:  State  v.  Franklin  Falls  Co,,  49  N.  H.  240;  S.  C,  6 
Am.  Rep.  513;  but,  on  the  other  hand,  it  is  held  in  People  v.  Piatt,  17  Johns. 
195;  S.  C,  8  Am.  Dec  382,  that  the  erection  of  a  dam  near  the  mouth  of 
such  a  river  by  the  patentee  of  lands  through  which  it  flows,  by  which  sal- 
mon are  prevented  from  passing  up  the  river  from  such  a  lake,  is  not  indict- 
able, either  at  common  law  or  under  statutes  providing  for  the  construction 
or  alteration  of  dams  in  a  certain  manner  so  as  to  allow  salmon  to  pass  up 
over  into  the  waters  above  the  dam. 


Owens  v.  Myers. 

[90  PsmnTLyARiA  Btatb,  134.] 
Advkrsb  Possession  is  not  Made  Less  Hostile  to  True  Title,  nor  is 

a  title  already  complete  under  the  statute  of  limitations  divested,  by  the 

mere  purchase  of  an  outstanding  invalid  claim  to  the  land. 
Adverse  Claimant's  Presence  and  Silence  at  Sheriff's  Sale  do  kov 

Amount  to  Estoppel  from  asserting  his  title  to  the  land,  if  the  pnr> 

chaser  knew  of  the  claim. 

Ejectment  by  Myers,  the  plaintiff  below,  against  John  Owens, 
David  Owens,  and  David  Keener,  to  recover  a  tract  of  land.    It 
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appeared  that  one  Thomas  Owens  had  entered  upon  the  land  in 
dispute  in  1803,  and  had  held  it  adversely  to  the  true  owners. 
Shoemaker  and  Willis,  until  his  death  in  1833;  after  which  time 
his  children  continued  to  occupy  it,  and  in  1839  one  of  them, 
the  defendant,  John  Owens,  obtained  a  deed  from  Shoemaker 
and  Willis,  through  an  attorney  in  fact.  Myers  claimed  under 
a  deed  obtained  from  the  same  person  in  1834,  but  not  recorded 
until  after  that  of  the  one  first  mentioned.  It  also  appeared 
that  in  1844,  the  interest  of  the  children,  Peter,  Thomas,  and 
John  Owens,  was  sold  at  sheriff's  sale  to  the  defendant,  David 
Owens,  and  that  Myers  was  present  at  the  sale,  but  did  not 
object  or  give  notice  of  his  claim.  The  jury  were  instructed 
that  the  defendant,  John  Owens,  '*  had  an  improvement  right, 
and  in  fact,  from  the  evidence,  might  have  held  under  the  stat- 
ute of  limitations,  if  he  had  not  thought  proper  to  acknowledge 
the  title  of  Shoemaker  and  Willis; "  and  that  **  the  plaintiff  and 
defendant,  having  purchased  from  the  attorney  in  fact  of  Shoe- 
maker and  Willis,  must  entirely  rest  on  these  titles,  and  can  not 
go  into  the  improvement  title,  for  the  purpose  of  modifying  or 
establishing  their  rights  here. "  The  jury  were  also  instructed  that 
the  presence  and  silence  of  Myers  at  the  sheriff's  sale  would  not 
amount  to  an  estoppel,  under  the  circumstances  proved,  par- 
ticularly if  David  Owens  knew  of  Myers'  claim.  These  changes 
were  assigned  for  error. 

Black,  for  the  plaintiffs  in  error. 

Montgomery  and  Sayera,  for  the  defendant  in  error. 

By  Court,  Lowbie,  J.  There  seems  to  have  been  evidence 
that  Owens  had  held  this  land,  or  a  part  of  it,  and  perhaps  ad- 
versely to  the  true  owner,  from  1803  up  to  1839,  and  that  then 
he  got  a  deed  from  the  original  owner,  who  had  in  1834  sold 
the  land  to  Myers.  It  is  on  such  a  state  of  the  evidence,  in  an 
action  by  Myers  against  Owens  for  the  land,  that  the  court 
instructs  the  jury  that  Owens  might  have  claimed  the  land  by 
the  statute  of  limitations  if  he  had  not  acknowledged  the  origi- 
nal title  by  purchasing  it;  and  that,  on  account  of  this  recogni- 
tion, he  must  rely  solely  upon  his  purchase. 

We  are  not  able  to  understand  otherwise  the  charge  of  the 
court;  and  surely  this  is  wrong.  If  he  had  a  good  title  in  any 
way,  and  then  bought  a  bad  one,  by  what  logic  can  this  work  a 
foiieiture  of  the  good  one?  The  fact  of  his  purchase  may  be 
evidence  that  until  then  he  had  no  valid  title;  but  it  does  not 
prevent  him  from  showing  and  relying  upon  the  contrary. 
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Eyen  if  his  adverse  possession  had  not  perfected  his  title  when 
he  bought  the  Shoemaker  title,  does  that  purchase  under  the 
circumstances  prevent  it  from  ever  becoming  perfect?  Suppose 
it  is  an  acknowledgment  of  the  Shoemaker  title;  it  acknowl- 
edged no  more  than  it  was  worth  getting;  and  as  to  it  there  can 
be  no  question  of  adverse  possession,  for  he  has  it  by  deed. 

But  admit  the  acknowledgment.  It  was  a  mistake;  for  the 
title  was  not  Shoemaker's,  but  Myers',  if  it  was  not  Owens'. 
Myers  was  not  a  privy  to  the  transaction,  and  can  claim  no 
right  under  it.  It  did  him  no  harm,  and  he  can  claim  from  it 
no  advantage.  Even  if  the  statute  of  limitations  had  not  run 
out  at  the  time  of  the  purchase,  that  fact  did  not  stop  it  from 
running  as  to  Myers,  being  itself  an  act  of  hostility  to  him. 
The  result  is,  that  the  mere  purchase  of  an  outstanding  invalid 
claim  to  land  does  not  make  an  adverse  possession  less  hostile 
to  the  true  title,  nor  divest  a  title  already  complete  under  the 
statute  of  limitations. 

The  other  parts  of  the  case  are  without  error. 

Judgment  reversed  and  a  new  trial  awarded. 


PUBCHASE    OF    OVTSTANDINO    TiTLB    BT  OnB  IK  AdVEBSB   P068B88I0ir. — 

The  principal  case  was  followed  in  Bannon  ▼.  Brandon^  34  Pa.  St.  269,  where 
it  was  held  that  an  attempt  to  pnrchase  a  better  title  did  not  affect  an  in- 
choate right  previonaly  acquired  under  the  statute  of  limitations;  it  did  not 
render  possession  less  hostile  to  the  true  title.  But  an  acknowledgment  of 
the  owner's  title  by  an  adverse  possessor  of  land  interrupts  the  running  of 
the  statute  of  limitations:  IngertfoH  v.  Lewis,  51  Am.  Dec.  636;  and  see  the 
oases  in  the  note  thereto.  As  to  the  effect  of  receiving  a  deed  from  the  true 
owner,  of  part  of  a  tract  of  land,  on  the  adverse  holding  of  one  who  went  into 
possession  of  the  whole  under  a  deed  from  one  having  no  title,  see  Schwartz  ▼. 
Kvhn,  25  Id.  239. 

Owner  of  Land  Estopped  bt  Aoquixscencb  ibou  Settino  up  Titlb 
thereto:  Cfod^firoff  v.  Caldwell,  56  Am.  Dec  860;  Donley  v.  Hector,  50  Id. 
242;  and  notes  collecting  prior  cases. 

Principal  case  was  also  cited  in  Bois  v.  Baker,  72  Pa.  St  191,  to  the 
point  that  a  sheriff's  vendee  takes  no  title  if  he  was  connusant  of  an  earlier 
outstanding  equitable  title,  or  had  such  information  or  notice  as  to  put  him 
on  inquiry  which  would  lead  to  a  knowledge  of  the  fact  by  the  ezerdse  of 
ordinary  diligence  and  understanding. 


MoBBiBON  V.  Davis. 

[90  PBXimzLVAjnA  Sxatb,  171.1 
DOMMON  CaRBXBBS    ABB  MOT  ReSPOMSIBLB    FOR  BftUOTB  AND    EanBAOBDl- 

BART  CoNSBQiTEVCBS  of  their  negligence,  but  for  those  that  are  ordimury 
and  proximate. 
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BzoBmoir  ab  to  Ikxvxtabli  Aoczdents  ib  Impukd  bt  Law  dt  OoKMOif 
Gabbibr^  Fayob,  when  not  expressed  in  tlie  bill  of  lading,  or  other 
such  contrmct;  but  this  exemption  will  not  be  implied  where  the  droam- 
■tancee  show  that  it  should  not  be. 

Paboii  Etidkncb  is  Admissible  to  &kpbl  Imfuoaxiov  nr  Commoit  Gaa* 
BiKB*8  Fatob  aoaivst  Inkvitablb  Aooidbbm,  and  to  show  that  he 
has  agreed  to  insure  the  safe  delivery  of  the  goods,  where  lie  has  simply 
undertaken  by  the  bill  of  lading  to  deliver  them. 

OWKKB  OF  Q0OD6  KbBD  *  NOT  PbOYB  CoUUOX  GaBBIBB*8  ADTBBXiaBMXBTi 

OF  Busnrxss  Tebms  Cams  to  his  Esowledox  bef<»e  delivering  his 
goods  to  the  carrier  for  transportation:  it  is  proper  to  presume  that  eo^ 
tomers  have  been  induced  by  the  advertisements,  or  that  they  have  beea 
repeated  to  them,  where  favorable  terms  of  business  are  advertised  as  » 
means  of  gaining  customers. 

AsscMPsrr  against  the  defendants  to  recover  damages  for  loss 
of  merchandise  shipped  from  Philadelphia  to  Pittsburgh.  The 
declaration  contained  five  counts,  of  which  the  first  two  charged 
the  defendants  as  common  carriers;  the  third  averred  that  the 
defendants  **  undertook  and  faithfully  promised  the  said  plaint- 
iffs to  guaranty  the  safe  delivery  of  the  said  goods,  wares,  mer- 
chandise, and  chattels  for  the  said  plaintiffi3  at  Pittsbuigh,  in 
the  couniy  aforesaid,  without  exception;"  the  fourth  charged  that 
they  '*  undertook  and  faithfully  promised  the  said  plaintifb  to 
insure  the  safe  delivery  of  the  said  goods,  wares,  merchandise^ 
and  chattels  for  the  said  plaintiffs;"  and  the  fifth  that  they  "  un- 
dertook and  faithfully  promised  the  said  plaintiffs  to  insure  the 
said  last-mentioned  goods,  wares,  merchandise,  and  chattels, 
and  to  be  and  become  the  insurers  thereof  from  the  city  of  Phila- 
delphia aforesaid  to  the  city  of  Pittsburgh,  in  the  county  afore- 
said; and  in  case  of  the  loss  of  the  said  goods,  wares,  merchan- 
dise, and  chattels,  or  any  part  thereof,  or  of  damage  or  injury 
to  the  same,  or  of  any  part  thereof,  during  the  carriage,  trans- 
portation, and  conveyance  and  delivery  thereof,  by  the  said  de- 
fendants, to  be  responsible  therefor  to  the  said  plaintiff,  and 
liable  for  the  value  thereof."  To  this  declaration  the  defendants 
pleaded  non  assumpsU.  The  substance  of  the  bill  of  lading  put 
in  evidence  by  the  plaintiff  was  as  follows:  **  Becdved  and  col- 
lected the  following  packages,  in  apparent  good  order,  marked 
as  per  margin,  whidi  we  promise  to  deliver  in  like  order  to  John 
McFadden  &  Co.,  on  presenting  this  receipt  and  payment  of 
freight,  at  our  warehouse  in  Pittsburgh,  within  eight  days  (Sun- 
days excepted),  unless  unavoidably  detained,  of  which  affidavit 
of  captain  shall  be  evidence."  Other  facts  of  the  case,  and  the 
questions  which  arose,  ynH  be  found  in  the  opinion. 
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WiOiams  and  Shinn,  for  the  plaintiff  in  error. 
Shaler  and  SianUm^  for  the  defendants. 

By  Oonrty  LowiOBy  J.  This  is  an  action  of  assumpsiif  and  the 
declaration  contains  seyeral  connts,  the  two  first  charging  the 
defendants  as  common  carriers,  and  the  others  charging  them 
on  a  special  contract,  snbstantiaUy  amounting  to  an  agreement 
to  carry  safely  and  to  insure  them  against  all  risks. 

On  the  first  two  counts  the  evidence  offered  was  admitted, 
And  it  appeared,  among  other  things,  that  the  defendants'  canal 
IxMit,  in  which  the  goods  were  carried,  was  wrecked  below 
Piper's  dam,  by  reason  of  the  extraordinary  flood  in  the  Juni- 
ata division  of  the  Pennsylvania  canal  in  the  fall  of  1847;  and 
further,  that  the  boat  started  on  its  voyage  with  one  lame  horse, 
«nd  that  by  reason  thereof  great  delay  was  occasioned  in  making 
the  voyage,  and  that  had  it  not  been  for  this  the  boat  would 
bave  passed  the  point  where  the  accident  occurred  before  the 
fiood  came,  and  would  have  arrived  safely  and  in  time. 

The  plaintiff  insisted  that  inasmuch  as  the  negligence  of  the 
defendants  in  using  a  lame  horse  for  the  voyage  occasioned  the 
loss,  therefore  they  were  liable.  But  the  court  refused  so  to 
instruct  the  jtiry,  and  this  is  one  of  the  principal  assignments 
of  error. 

In  answering  this  question  we  must  assume  that  the  proxi- 
mate cause  of  the  disaster  was  the  flood,  and  the  fault  of  having 
« lame  horse  was  a  remote  one,  which,  by  concurring  with  the 
-extraordinary  flood,  became  fatal.  We  assume  that  the  imme- 
diate cause  had  the  character  of  an  inevitable  accident;  but  that 
this  cause  could  not  have  affected  the  boat  had  it  not  been  for 
the  remote  fault  of  starting  with  a  lame  horse.  The  question 
then  is,  Does  the  law  treat  this  fault  and  its  consequent  delay  as 
«n  element  in  testing  the  inevitableness  of  the  disaster  at  Piper's 
dam?    We  think  it  does  not. 

In  any  other  than  a  carrier  case,  the  question  would  present 
no  difficulty.  The  general  rule  is,  that  a  man  is  answerable  for 
the  consequences  of  a  fault  only  so  far  as  the  same  are  natural 
:and  proximate,  and  as  may,  on  this  account,  be  foreseen  by  ordi- 
nary forecast;  and  not  for  those  which  arise  from  a  conjunction 
of  his  fault  with  other  circumstances  that  are  of  an  extraordi- 
nary nature. 

Thus,  a  blacksmith  pricks  a  horse  by  careless  shoeing:  ordi- 
nary foresight  might  anticipate  lameness,  and  some  days  or 
weeks  of  unfitness  for  uee;  but  it  cotdd  not  anticipate  that  by 
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reason  of  the  lameness  the  horse  would  be  delajed  in  passing 
through  a  forest  until  a  tree  fell  and  killed  him  or  injured  his 
rider;  and  such  injury  would  be  no  proper  measure  of  Uie  black- 
smith's liability.  The  true  measure  is  indicated  by  the  maxim. 
Causa  proxima,  non  remota  spectaivT. 

It  is  on  the  same  principle  that  insurers  against  the  perils  of 
the  sea  are  not  liable  for  a  loss  immediately  arising  from  an- 
other cause,  though  by  the  perils  of  the  sea  the  ship  had  sus- 
tained an  injury  without  which  the  loss  would  not  have  taken 
place:  lAvie  t.  Janson^  12  East,  648;  Eahn  t.  Corbett^  2  Bing. 
205;  Rice  v.  Horner^  12  Mass.  230.  And  on  the  other  hand,  the 
insurers  are  liable  in  case  of  a  loss  by  the  perils  insured  against, 
though  the  loss  would  not  haye  happened  had  it  not  been  for 
remote  negligence  by  the  master  or  crew:  WHiiams  t.  Suffolk 
Ina.  Co.,  3  Sumn.  270;  Redman  t.  WiLsm,  14  Mee.  ft  W.  476; 
Sadler  t.  Dixon,  8  Id.  895;  Waters  v.  Merchants^  etc.  Ins.  Co.,  11 
Pet.  213;  Walker  ▼.  MaiUand,  5  Bam.  &  Aid.  171;  Hare  y. 
Travis^  7  Bam.  &  Cress.  14;  Eeyman  y.  Parish,  2  Camp.  149. 

The  case  of  a  deyiation  is  no  exception  to  this  rule;  for  there 
the  insurer  is  not  liable  because  that  act  makes  a  diffexBut 
yoyage  from  the  one  insured. 

There  are  often  yery  small  faults  which  are  the  occasion  of 
the  most  serious  and  distressing  consequences.  Thus,  a  mo- 
mentary act  of  carelessness  set  fire  to  a  little  straw,  and  that 
set  fire  to  a  house,  and,  by  an  extraordinaiy  concurrence  of  yeiy 
dry  weather  and  high  winds,  with  this  fault,  one  third  of  a  city 
(Pittsburgh)  was  destroyed.  Would  it  be  right  that  this  small 
act  of  carelessness  should  be  charged  with  the  whole  yalue  of 
the  property  consumed?  On  the  other  hand,  these  yery  small 
acts  are  often  the  cause  of  incalculable  blessings.  A  bucket  of 
water,  promptly  applied,  would  haye  sayed  all  that  loss;  but 
the  amount  sayed  would  haye  been  no  proper  measure  of  reward 
for  such  an  act.  There  are  thousands  of  acts  of  the  most  bene- 
ficial consequence  that  receiye  and  desenre  yery  little  reward, 
because  in  themselyes  and  in  their  purpose  they  haye  yery  little 
merit. 

Now  there  is  nothing  in  the  policy  of  the  law  relating  to  com- 
mon carriers  that  calls  for  any  different  rule  as  to  consequen- 
tial damages  to  be  applied  to  them.  They  are  answerable  for  the 
ordinary  and  proximate  consequences  of  their  negligence,  and 
not  for  those  that  are  remote  and  extraordinaiy;  and  this  lia- 
bility includes  all  those  consequences  which  may  haye  arisen 
from  the  neglect  to  make  proyision  for  those  dangers  which 
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ordinary  skill  and  foresight  is  bound  to  anticipate.  Though 
they  are  held  to  the  strictest  care,  as  to  the  sufficiency  of  their 
sliip  and  other  yehicles,  and  the  custody  of  the  goods,  yet  no 
greater  foresight  of  extraordinary  perils  is  expected  from  them 
than  of  i)ther  men;  and  no  greater  penalty  is  visited  for  its  fail- 
ure. The  consequence  which  ordinary  foresight  may  anticipate 
from  an  insufficient  ship  is  that  all  the  goods  may  be  lost;  their 
value  is,  therefore,  the  proper  measure  of  the  damage.  But  the 
ordinary  consequence  of  the  fault  charged  in  this  case  is  the 
loss  of  time,  and  the  penalty  is  measured  accordingly,  even 
though  a  concurrence  of  other  extraordinary  circumstances  has 
greaUy  increased  the  extent  of  the  loss.  The  law  does  not 
make  this  delay  an  element  in  testing  the  inevitableness  of  the 
final  disaster:  Parwnsy,  Hardy ^  14  Wend.  215  [28  Am.  Dec.  521 1. 

We  may  here  say  a  word  as  to  the  care  required  of  carriers 
when  they  discover  themselves  in  peril  by  inevitable  accident. 

In  such  a  case,  the  law  requires  of  them  ordinary  care,  skill, 
and  foresight.  This  is  different  in  different  countries,  depend- 
ing upon  the  degree  of  civilization,  and  in  different  circum- 
stances depending  upon  the  degree  of  peril.  It  is  commonly 
defined  as  the  common  prudence  which  men  of  business  and 
heads  of  families  usually  exhibit  in  matters  that  are  interesting 
to  them.  It  increases  as  difficulties  increase.  In  great  danger, 
great  care  is  the  ordinary  care  of  prudent  men.  Such  was  the 
substance  of  the  instruction  given  on  this  point  by  the  court 
below,  and  it  is  right.  So  far,  therefore,  as  relates  to  the  first 
and  second  counts,  there  is  no  error,  and  the  judgment  as  to 
them  must  bo  afi&rmed. 

We  come  now  to  the  question  of  evidence.  The  plaintiff,  in 
support  of  the  third,  fourth,  and  fifth  counts,  offered  to  prove 
by  oral  testimony,  connected  with  advertisements  and  circulars 
of  the  defendants,  that  the  defendants  agreed  to  insure  the  safe 
delivery  of  the  goods,  without  any  exception  for  inevitable  ac- 
cidents; and  this  offer  was  rejected  by  the  court,  as  tending  to 
contradict  the  written  contract. 

These  counts  are  somewhat  strange;  but  they  have  not  been 
objected  to,  and  perhaps  they  sufficiently  lay  a  contract  to  cany 
and  to  insure  a  safe  delivery.  It  is  impossible  to  make  two 
contracts  out  of  one,  by  ingenuity  in  declaring.  If  the  reward 
was  the  consideration  for  carrying  and  insuring,  a  different  con- 
tract is  not  made  by  charging  or  proving  that  the  reward  and 
delivery  of  the  goods  to  bo  carried  was  the  consideration  for  in« 
Buring.    Both  are  substantially  the  same. 
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Let  it  be  noticed,  that  by  the  bill  of  lading  the  defendants 
have  undertaken  to  deliver  tiie  goods,  and  that  they  have  not 
inserted  in  it  the  usual  exception  clause  as  to  inevitable  acci- 
dents. But  still  the  exception  is,  prima  facie  at  least,  implied 
by  law  in  all  such  contracts.  The  question  then  is  act.  May 
parol  evidence  be  received  to  contradict  the  written  agreementt 
but.  May  it  be  received  to  repel  an  implication  of  a  condition 
usually  raised  by  the  law  in  such  cases,  and  which  is  itself,  in 
this  instance,  contrary  to  the  words  as  written? 

A  written  contract  creates  a  specified  relation  between  the 
parties;  and  when  the  duties  of  that  relation  are  not  fully  de- 
fined in  the  contract,  the  law  defines  them  according  to  the  cir- 
cumstances. In  a  carrier  case,  it  defines  the  duty,  in  part,  by 
implying  the  exception  against  inevitable  accident.  But  hers 
the  maxim  applies,  Ccnveniio  vincil  legem.  The  law  does  not 
imply  the  exemption,  where  the  circumstances  show  that  the 
parties  intended  that  it  should  not  be  implied;  and  these  cir- 
cumstances may  be  shown  by  parol  evidence. 

This  is  the  very  principle  decided  in  the  case  of  Barely  v. 
Weaver f  19  Pa.  St.  896  [ante^  p.  661],  argued  about  the  same  time 
with  this;  and  it  was  there  applied  in  tiie  same  way  when  it  was 
decided  that  parol  evidence  may  be  given  to  show  that  an 
Endorser  of  a  promissory  note  agreed  to  be  liable  without  the 
usual  demand  and  notice  required  by  law.  The  court  was 
therefore  in  error  in  rejecting  this  evidence  on  such  grounds: 
See  also  Abb.  on  Ship.  130;  Id.  820;  Angell  on  Carr.,  sec.  222. 

But  the  whole  evidence  proposed  to  be  given  is  set  out  in  the 
bill  of  exceptions;  and  it  is  argued  that,  if  admitted,  it  is  insuf- 
ficient to  prove  the  allegation,  because  the  circulars  contain  an 
offer  to  carry  and  insure  at  one  price,  and  these  goods  are  con- 
tracted to  be  delivered  at  another  and  less  price;  and  this  argu- 
ment would  prevail  if  the  circulars  were  the  only  evidence. 
But  they  are  not.  There  were  oral  testimony  and  advertise- 
ments besides;  and  we  can  not  say  that,  from  all  taken  together, 
the  inference  of  an  agreement  to  insure  would  be  illegitimate. 

Where  a  man  advertises  favorable  terms  of  business  as  a 
means  of  gaining  customers,  it  is  proper  to  presume  that  his 
customers  have  been  induced  by  them,  or  that  they  have  been 
repeated  to  them;  and  therefore  it  is  not  necessary  that  the 
plaintiff  should  prove  that  the  advertisements  came  to  his 
knowledge  before  delivering  his  goods  to  the  defendants  to  be 
carried.     The  judgment  as  to  these  counts  must  be  reversed. 

Judgment  affirmed  as  to  first  and  second  counts;  and  as  to 
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the  third,  fourihy  and  fifth  counts,  it  is  lereraedy  and  a  new 
trial  therein  awarded. 

Common  Gaxbisbs  au  Imsubxbs  or  Goods  against  all  bat  act  of  Qod 
and  pnblio  enemy,  in  the  abeenoe  of  any  qnaliOcation  of  their  liability:  Neai 
T.  8€ttindenon,  41  Am.  Deo.  609,  and  note  oollectinK  prior  oaaet;  WkUetkU^ 
T.  ThmrlkUl,  51  Id.  128;  Leonard  r.  Hendriekmm,  55  Id.  587.  As  to  what  it 
an  act  of  God,  see  }Vittiam§  t.  ChrofUy  7  Id.  235;  PlaitUid  v.  Baatan  etc.  Nap. 
C^,  46  Id.  587;  Friend  v.  Woods, 52  Id.  119.  «<Aot  of  God,"  **  unavoidable, " 
and  "ineyitable"  are  oonvertible  terms;  Fan  ^€m  ▼.  TViy^,  41  Li.  281  ^ 
SemfeiT.  WaUrman,  42  Id.  864;  /UA  v.  Chapman,  46  Id.  393,  and  notes  to 
these  oases,  referring  to  other  cases,  and  considering  the  snbject  The  prin- 
dpal  case  was  cited  in  Hajfe  v.  Kennedy,  41  Pa.  St.  380,  as  an  instance 
where  the  term  ''miavoidable  aoddtnt"  isnsed  as  exactly  equivalent  to 
"act  of  God,  or  of  thepablio  enemies."  As  to  the  power  of  common  car- 
riers to  limit  their  liability,  see  IfaXe  v.  New  Jereey  Steam  Naic.  Co,  39  Am. 
Deo.  398,  and  note;  IUHy^  Chapman,46  Id.  393;  Farmer$*ete,  Bank  v.  Ckam-^ 
plain  T.  Co,,  56  Id.  68,  and  note. 

Common  CAiiitnnM  whxthkb  Liabli  roB  Rbmotb  and  Extraoedinart 
CoNSBQXTXNcm  OF  NiouoBNOK.— The  principal  case  has  been  frequently  ap> 
proved  and  followed  on  the  proposition  that  where  a  common  carrier  hJLs  been 
negligent,  for  example,  has  been  gailty  of  delay  in  forwarding  goods,  and  a 
loss  or  damage  afterwards  occurs  throagh  inevitable  accident,  he  is  iiot  re- 
sponsible, slthongh  if  it  had  not  been  for  his  negligence  the  accident  would 
hftvebeen  avoided:  Denny  t.  New  Torh Central R.  B,  13  Gray,  486;  Afichvjan 
Cent.  R.  B.  ▼.  Burrowe^  33  Mich.  15;  BaUroad  Co.  v.  Beeves,  10  Wall.  190; 
ffoadley  v.  Northern  Transportation  Co,,  115  Mass.  308;  and  see  Caldwell  i 
SoMem  EaepreseCo.,  1  Flipp.  88.  In  Jonu  v.  Q^more,  91  F^  St.  314,  th« 
prindpal  case  was  cited  as  applying  a  sununary  of  the  rule  and  principle  that 
a  wrong-doer  shall  be  held  responsible  for  the  proximate,  and  not  the  remote^ 
consequences  of  his  acts  to  common  carriers,  with  the  remark  that  in  any 
other  case  the  qnestion  would  present  no  diflSculty;  and  the  remarks  of  Mer- 
rick, J.,  in  Dewmy  v.  New  York  Cent.  B.  B.,  supra,  "In  that  case  may  be 
found  not  only  a  clear  and  satisfactory  statement  of  the  law  upon  the  subject, 
but  a  significant  illustration  of  the  rule  which  the  decision  recognizes  and 
affirms,"  concerning  it  were  quoted.  And  see  further  on  this  question  Collier 
▼.  Valentine,  49  Am.  Dec  81. 

ExcKpnoN  A8  TO  Inkvitasle  Aocidbnts  u  Imflixd  in  Common  Gar- 
RiXB*8  Favor,  when  not  expressed  in  the  bill  of  lading:  Neal  ▼.  Saunderson, 
41  Am.  Deo.  G09,  612. 

Pabol  Evidxncb,  how  Far  Admissibls  to  Control  Bill  or  LABiNa 
AS  to  Terms  or  Contract  or  Carriage. — This  question  isdiscussed  in  the 
note  to  Chandler  ▼.  Sprague,  38  Am.  Dec.  409;  see  also  Waykmd^s  Adm*r  v. 
Mosely,  39  Id.  335;  O'Brien  v.  OilchruU,  56  Id.  676;  and  Cage  v.  TirreO,  9 
Allen,  304,  where  the  principal  case  was  cited  to  the  point  that  a  bill  of 
lading  does  not  constitute  the  evidence  of  a  contract  of  afireightment  when 
there  is  a  previously  existing  contract  for  the  carriaj^  of  goods. 

Proximate  ant>  Remote  Cause.<«  or  Neoltorncr,  in  General,  Liabilitt 
VOB. — ^As  to  how  far  railroad  corporations  are  liable  for  the  consequences  of 
their  negligence  in  setting  fire  to  buildings,  and  other  property,  see  the  note 
to  Bvrrouglm  v.  llousalotUc  B.  B,,  3S  Am.  Dec.  77;  and  as  to  how  far  in- 
ftvrers  are  liable,  see  the  cases  in  this  series  collected  in  the  note  to  Nelson  v» 
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Suffolk  Ins,  Co,,  64  Id.  787.  The  principal  case  was  approved  in  8coU  r. 
Hunter f  46  Pa.  St.  195,  on  the  question  of  liability  for  prozinmte  and  remote 
causes  of  negligence,  but  distinguished  in  a  case  where  the  defendants'  act 
was  concurrent  in  time  and  operation  with  a  flood  in  a  stream  causing  the 
loss  of  boats.  These  two  cases  were  oonunented  upon  in  McOrew  v.  Stone,  53 
Id.  443,  the  court  saying  that  the  maxim,  Causa  proocima,  eta,  liad  its  proper 
application  in  the  principal  case,  and  that  the  reason  for  the  different  rulings 
appeared  to  be  that  in  Scott  ▼.  Hunler  the  defendants'  act  was  directly  con- 
nected with  the  condition  of  the  stream;  the  cases  were  further  said  to  be 
ruled  by  the  principle  (p.  442)  that  one  is  answerable  for  the  consequences  of 
a  fault  which  are  natural  and  probable,  and  might  therefore  be  foreseen  by 
ordinary  forecast,  while  it  is  true  that  if  the  fault  happened  to  concur  Tidth 
something  extraordinary,  and  therefore  not  likely  to  be  foreseen,  he  will  not 
be  answerable  for  the  unexpected  result.  The  principal  case  was  also  quoted 
in  Pennsylvcmia  JR.  R,  v.  Kerr,  62  Id.  367,  in  support  of  the  proposition  that 
where  a  railroad  engine  set  fire  to  a  building,  and  the  fire  therefrom  com- 
municated to  another  building  at  some  distance  from  it,  the  railroad  company 
was  not  liable  for  the  destruction  of  the  latter  building;  and  in  McDonald  v. 
Snelling,  14  Allen,  298,  it  was  referred  to  in  holding  that  one,  whose  servant 
so  negligently  drives  in  a  public  street  as  to  collide  with  a  carriage,  and 
thereby  cause  the  horse  drawing  the  same  to  take  fright  and  run  away,  may 
be  held  liable  to  one  who  is  injured  by  the  runaway  horse;  but  in  Rauch  v. 
Lloyd,  31  Pa.  St.  369,  the  court  expressed  its  inability  to  see  how  the  doctrine 
of  the  principal  case  could  be  adjusted  without  undue  wrenching  to  an  in- 
stance where  the  conductor  of  a  train  permitted  it  to  stand  on  the  crossing 
of  a  public  street^  and  absented  himself  from  it,  and  a  teamster  attached  his 
horses  to  it,  starting  the  train  and  causing  an  injury;  Woodward,  J.,  added 
that  the  principal  case  should  be  read  in  connection  with  Pittsburgh  v.  Orier, 
22  Id.  65,  where  Black,  C.  J.,  stated  that  the  application  of  the  maxim.  Causa 
proxima,  etc.,  is  often  very  difficult,  no  exact  rule  being  given  to  determine 
what  is  a  remote  and  what  a  proximate  cause,  and  saying  that  "  in  Morrison 
V.  Davia  the  lameness  of  the  horse  was  so  palpably  not  the  cause  of  disaster, 
and  the  breaking  of  the  dam  by  which  the  boat  was  swept  away  was  so  clearly 
the  true,  and  in  legal  contemplation  the  only,  cause,  that  the  question  there 
was  very  simple." 

TuE  paI^'CIPAL  gasb  is  also  cited  in  Mussdman  v.  Stoner,  31  Pa.  St.  270,  to 
the  point  that  parol  evidence  is  admissible  to  rebut  a  presumption;  and  in 
HuyeU  V.  Philadelphia  etc.  R,  R,,  23  Id.  374,  to  the  point  that  railroads 
bound  to  temper  their  care  according  to  the  circumstances  of  danger. 


Deal  v.  Bogue. 

[20  Pkhkbtltania  Btatb,  238.) 

Shbuit  can  Sell  and  Deliveb  No  Part  of  Pabtnbbship  Goods,  unda^ 
an  execution  at  the  suit  of  a  judgment  creditor  of  one  partner,  but  only 
the  contingent  interest  of  the  debtor  partner  in  the  stock  and  profits 
after  settlement  of  partnership  accounts  and  payment  of  partnership 
creditors. 

Plea  in  Abatemeih*  is  Proper  Mode  to  Take  Adtantagb  or  Kon- 
JOINDER  or  Partner,  but  is  too  late  after  the  general  inue  pleaded,  is 
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tresiMtfs  by  ooa  of  two  partners  against  a  sheriff  for  a  seizure  and  saie  of 
goods  under  an  execution  against  the  other  partner  alone,  the  declara* 
tion  alleging  that  the  goods  were  the  goods  of  the  plaintiff. 

Plaintiff  in  Execution  mat  be  Joined  with  Sheriff  and  his  Deputy, 
in  an  action  of  trespass  for  seizing  and  selling  partnership  property  on 
execution  against  one  of  two  partners,  where  such  plaintiff  was  present 
at  the  sale  and  purchased  a  portion  of  the  property. 

Pabtt  can  not  Complain  because  Ck)rRT  did  not  Give  Instructions 
NOT  Asked,  where,  if  he  had  sought  and  obtained  them,  they  must  be 
unfavorable  to  him. 

Testimony  of  One  Partner  may  be  Contradicted  by  Written  Agree- 
ment, by  which  such  partner  sold  his  interest  in  the  partnership  prop- 
erty to  his  copartner,  where,  in  an  action  by  the  latter  against  a  sheriff 
for  selling  the  partnership  property  on  an  execution  against  the  former 
alone,  the  former  testified  for  the  defendant  that  he  owned  the  property 
at  the  time  of  the  levy,  and  had  never  perfected  the  sale  to  his  copartner. 

Trespass  by  Bogue,  the  plaintiff  below,  against  Deal,  a  sheriff, 
Tustin,  his  deputy,  and  Jeffries,  the  plaintiff  in  execution, 
brought  for  seizing  and  selling  certain  horses,  carriages,  and 
sets  of  harness,  on  an  execution  issued  in  favor  of  Jeffries  against 
one  Archer.  Bogue  and  Archer  had  been  partners  in  the  livery- 
stable  business,  but  the  present  action  was  brought  in  the  name 
of  the  former  alone,  the  declaration  alleging  that  the  property 
seized  and  sold  was  the  goods  of  the  plaintiff,  and  to  this  the 
defendants  pleaded  the  general  issue.  Bogue  claimed  the  prop- 
erty by  virtue  of  a  purchase  of  Archer's  interest,  between  the 
time  of  the  levy  and  sale;  but  Archer  testified,  on  behalf  of 
the  defendants,  that  when  the  property  was  levied  on  it  belonged 
to  him,  and  that  he  had  never  perfected  the  sale  to  Bogue.  To 
rebut  this,  the  plaintiff  gave  in  evidence  a  written  agreement 
under  seal,  made  January  8,  1850,  after  the  levy  and  before  the 
sale,  by  which  Archer  sold  and  assigned  to  Bogue  all  the  part- 
nership money,  stock,  effects,  etc.  The  court  charged  that  this 
paper  was  evidence  for  the  purpose  of  contradicting  Archer, 
and  this  charge  was  assigned  for  error,  among  others  appearing 
in  the  opinion.  Certain  evidence  concerning  the  sheriff's  sale 
also  appears  in  the  opinion. 

SerriU  and  J.  Fallon,  for  the  plaintiffs  in  error. 

Emleny  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  It  is  established  by  the  verdict,  that 
the  goods  levied  on  by  the  sheriff  were  partnership  properly; 
that  they  belonged,  not  to  Archer,  the  defendant  in  the  execu- 
tion, but  to  Bogue  &  Archer,  as  partners  in  the  livery-stable 
business. 
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The  defendants  on  the  trial  asked  the  oonzi  to  say  that  if »  at 
the  time  of  the  le^y,  the  property  leried  on  mm  the  joint  prop> 
ertjof  Bogne  A  Archer,  the  plaintiff  can  not  reeorer,  Theoonrt 
declined  to  giye  such  instmction;  bat  ruled — 

1.  That  the  sheriff,  though  he  had  a  right  to  seise  and  make 
an  inventoiy,  had  no  right  to  take  the  goods  oat  of  the  plaintiff's 
possession  and  deliver  them  to  the  parbhaser. 

2.  That  the  proper  mode  to  take  advantage  of  the  fact  that 
the  plaintiff  "was  not  the  sole  owner  of  the  goods  was  bj  plea  in 
abatement,  which  was  too  late  after  the  general  issoe  pleaded. 

These  opinions  are  assigned  for  error. 

That  a  sheriff  acting  under  an  execution  at  the  soit  of  a  judg- 
ment creditor  of  one  partner  can  sell  and  deliver  no  part  of  the 
partnership  goods,  but  only  the  contingent  interest  of  the  debtor 
partner  in  the  stock  and  profits  after  settlement  of  partnership 
accounts  and  payment  of  partnership  creditors,  is  a  conclusion 
that  results  necessarily  out  of  the  principles  of  the  partnership 
relation,  and  is  sanctioned  by  a  great  number  of  modem  decis- 
ions, both  in  England  and  the  United  States.  What  are  some 
of  the  principles  of  this  relation  t  It  is  a  contract  relation,  and 
therefore  no  partner  can  be  introduced  into  it  except  upon  con- 
sent. A  purchaser  at  a  sheriff's  sale  of  a  partner's  interest  be- 
comes a  tenant  in  common  with  the  other  partners  so  far  as  to 
entitle  him  to  an  account;  but  he  does  not  become  a  partner. 
On  the  contrary,  the  sale  works  a  dissolution  of  the  partnership 
as  completely  as  the  death,  insanity,  or  bankruptcy  of  a  partner 
will  do. 

Partners  are  joint  tenants  of  all  the  stock  and  effects  employed 
in  their  business.  No  partner  can  have  a  separate  interest  i^ 
any  part  of  the  property  belonging  to  the  partnership,  though 
each  has  an  entire  as  well  as  joint  interest  in  the  whole  of  the 
joint  property.  A  levy,  then,  to  affect  the  interest  of  a  partner, 
can  not  touch  a  specific  proportion  of  the  goods,  nor  the  whole, 
because  others  have  property  in  every  part  as  well  as  the  whole, 
coupled  with  a  right,  resting  in  contract,  to  use  them  for  the 
purposes  for  which  the  partnership  was  instituted.  The  only 
levy  that  can  be  made,  consistently  with  the  relation  the  part- 
ners sustain  to  the  goods,  is  of  the  debtor's  interest  in  the  whole^ 
and  that  is  to  be  measured  by  final  account. 

Again,  it  vras  a  principle  of  the  Boman  law,  and  it  has  been 
acknowledged  in  the  jurisprudence  of  England  and  the  United 
States,  that  partnership  creditors  must  be  first  paid  out  of  part- 
nership property.    Chancellor  Kent  thinks  the  basis  of  the  rule 
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is,  that  the  funds  are  to  be  liable  on  which  the  credit  was  given 
— an  opinion  which  Chief  Justice  Gibson  questioned  in  Xhner 
▼.  Siauffer,  1  Pen.  &  W.  204  [21  Am.  Dec.  870]. 

But  whatever  the  grounds  of  the  rule,  there  is  no  question 
concerning  the  rule  itself.  It  is  constantly  recognized  in  dis- 
tribution of  assets,  and  is  the  vital  element  in  the  contract  of 
partnership  which  gives  it  confidence  with  the  public.  But  if  a 
sheriff  may  deliver  the  goods  of  a  firm  to  purchasers  in  pur- 
suance of  a  sale  made,  not  for  a  partnership  debt»  but  for  a  debt 
of  one  of  the  partners,  what  becomes  of  the  equity  of  joint 
creditors  t  They  are  not  in  court  to  contend  for  the  purchase 
money,  and,  if  brought  in  and  tlieir  claims  adjusted,  that  is  not 
the  fund  to  which  iliey  gave  credit  and  on  which  they  have  a 
lien.  They  are  creditors  of  the  partnership,  and  their  lien  re- 
lates to  the  interest  of  all  the  partners  in  the  whole  stock,  and 
they  can  not  be  compelled  to  look  to  any  less  security.  Or, 
shaU  they  foUow  the  goods  sold  into  the  hands  of  tho  pur- 
chasers? This,  in  most  instances,  would  be  impossible,  and 
always  it  would  be  substituting  another  and  an  inadequate  se- 
curity for  that  which  they  looked  to  when  credit  was  given  to 
the  firm.  Thus  would  the  fundamental  principles  of  this  bene- 
ficial relation  be  subverted  if  a  sheriff  were  permitted  to  seize 
and  sell  the  whole  or  part  of  the  stock,  in  specie,  on  an  execu- 
tion against  one  partner. 

But  it  is  as  clear  upon  authority  as  upon  principle,  that  the 
court  were  right  in  denying  the  power  of  the  sheriff  to  sell  and 
deliver  the  goods.  In  Taylor  v.  Fields,  4  Yes.  396,  the  facts  of 
which  case  are  more  fully  stated  in  a  note  to  Young  v.  Keighhj, 
15  Id.  559,  Chief  Baron  McDonald  laid  it  down  that  the  party 
coming  in  right  of  the  debtor  partner  comes  into  nothing 
more  than  an  interest  in  the  partnership  which  can  not  be  tan- 
gible, can  not  be  made  available,  or  be  delivered  but  under  an 
account  between  the  partnership  and  the  partner.  To  the  same 
effect  is  the  language  of  Chief  Justice  Gibson,  in  Doner  y.  Siauf- 
•fer,  1  Pen.  k  W.  198  [21  Am.  Dec.  370];  and  in  Kravnjsry. 
Arthurs,  7  Pa.  St.  166.  See  also  1  Story's  Eq.  Jur.  626,  627, 
and  the  cases  cited. 

Stock  in  incorporated  companies  may  be  levied  in  execution 
and  solil  on  Ji.  fa.:  Lex  v.  PoUers,  16  Pa.  St.  295;  and  yet 
nobody  ever  supposed  that  the  property  represented  by  that 
stock,  or  any  part  of  it,  passed  to  the  purchaser.  Even  in  the 
sale  of  land  the  sheriff  delivers  not  the  defendant's  possession, 
but  only  his  title.    It  is  a  distinct  proceeding  that  puts  this 
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purchaser  into  possesaion,  and  if  the  sheriff  should  deliver  pos- 
session  upon  his  venditioni  exponas,  he  would  be  a  trespasser* 
The  ruling  of  the  court,  ilieref ore,  was  in  accordance  with  the 
principles  and  analogies  of  the  law  as  well  as  with  its  authorities. 

As  to  the  other  point  in  the  charge,  the  court  were  unques- 
tionably right.  The  plaintiff  claimed  to  be  the  sole  owner  of  the 
goods,  in  virtue  of  a  purchase  of  his  partner's  interest  between 
the  time  of  the  levy  and  the  sale,  and  to  the  action  instituted  in 
his  own  name,  the  defendants  pleaded  not  guiliy.  After  this, 
it  was  too  late  to  plead  the  non-joinder  of  the  other  partner  in 
abatement,  and  yet  it  was  only  by  such  plea  advanti^  could 
be  taken  of  the  non-joinder.  If  one  of  several  part  owners  sue 
alone  in  trespass,  the  defendant  can  only  take  advantage  of  it 
by  plea  in  abatement,  though  the  defect  appear  on  the  declara- 
tion: Addison  v.  Overend,  6  T.  R.  766.  * 

Another  ground  of  defense  was,  that  the  plaintiff  could  not  re- 
cover against  the  three  defendants  jointly.  The  sheriff  and  hia 
deputy  were  liable  virtute  officii  for  an  illegal  execution  of  the  writ. 
If  the  plaintiff  in  the  execution  had  merely  issued  his  writ,  and  left 
the  sheriff  to  execute  it  without  instructions,  I  do  not  say  he 
could  have  been  made  liable  as  a  trespasser;  but  it  was  in  evi- 
cence  that  Jeffries,  the  plaintiff  in  the  execution,  was  present  at 
the  sale,  and  bought  two  of  the  horses.  This  was  such  partici- 
pation as  to  make  him  a  trespasser,  and  he  was  well  joined  in 
the  action. 

It  was  contended  in  the  argument  that  there  was  no  evidence 
of  the  delivery  of  the  goods  by  the  sheriff,  and  as  the  court  held 
that  the  trespass  consisted,  not  in  levying  on  the  goods,  but  in 
the  sale  of  them,  they  should  have  instructed  the  jury  that  a 
sale  without  delivery  was  not  a  trespass. 

Frederick  Dick  swore  he  was  present  at  the  sheriff's  sale. 
Seven  or  eight  horses,  several  vehicles,  and  six  or  seven  sets  of 
harness  were  sold;  that  Tustin  told  him  the  amount  of  the  sale 
was  one  thousand  one  htmdred  and  forty-four  dollars;  that 
Jeffries  bought  two  horses;  ''the  articles  I  saw  go  away.* 
Bogue's  establishment  was  broken  up.  The  goods  were  deliv- 
ered to  the  purchasers.'' 

Butter  says  the  goods  were  sold  out  tmder  the  execution;  and 
the  return  of  the  sheriff  on  i3ieji./a.  shows  a  sale  of  the  goods, 
and  not  of  the  interest  of  Archer. 

Now,  in  view  of  such  evidence,  what  other  presumption  would 
be  reasonable  than  that  the  sheriff  delivered  the  goods  to  the 
purchasers.    If  the  defendants  wanted  the  opinion  of  the  court 
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on  the  question  whether  sncli  evidence  x^roved  a  delivexy,  they 
should  have  asked  for  it.  In  the  absence  of  a  piayer,  the  court 
were  in  no  error  in  submitting  the  eyidence  without  instructions 
to  the  jury.  But  had  the  defendants  sought  and  obtained  in- 
structions, they  must  have  been  unfavorable  to  them,  and  there- 
fore they  have  no  cause  to  complain.  In  the  admission  of  the 
paper  of  the  eighth  of  January,  1850,  and  in  the  use  that  was 
made  of  it  on  the  trial,  we  see  no  error. 

On  the  whole,  no  error  is  discovered  in  this  record,  and  the 
judgment  is  accordingly  affirmed. 


Levy  on  Fartnxbsbip  Pbofbbtt  roa  PABmxa'ii  Pbtvatb  Debt.— The 
partnership  property  cftn  not  be  seized  and  sold  under  ezecntion  for  a  partner's 
private  debt:  Morrison  v.  Blodgett^  29  Am.  Dec.  653,  and  note;  and  see  8u^ 
cliffe  V.  Dohrman,  51  Id.  450.  The  principal  case  has  been  cited  to  this  point 
in  Vandike  v.  Jiosskam,  67  Pa.  St.  334;  and  as  to  this  it  was  said  in  NewhaU 
V.  BvLchingham^  14  III.  408,  to  be  clearly  against  the  current' of  authorities. 
Bat  the  interest  of  a  partner  may  be  sold:  Aldrich  v.  Wallace^  33  Am.  Dec 
495;  Burrall  v.  Acber,  35  Id.  582;  note  to  Morrison  v.  Blodgett,  nijfra;  and 
see  Doner  v.  Stavffer,  21  Id.  370;  SuUl\ffe  v.  Dohrman^  51  Id.  450;  see  also  the 
principal  case  cited  to  this  point  in  Lucas  v.  Lawa^  27  Pa.  St.  212;  Hare  v. 
Commonwealth,  92  Id.  144;  BeaUi^a  Appeal,  3  Grant  Gas.  215;  and  when 
partnership  property  is  sold  under  separate  executions  against  the  partners 
individually,  the  proceeds  represent  the  several  interests  of  the  partners,  and 
not  that  of  the  partnership,  and  must  be  appropriated  accordingly.  The 
principal  case  was  also  cited  in  Bachtu  v.  Murphy,  39  Id.  401,  among  others, 
as  discussing  the  principles  of  the  partnership  relation,  and  the  effect  of  ja- 
dicial  sales  of  partnership  effects,  at  the  suit  bo^h  of  partnership  creditors  and 
of  creditors  or  individual  members  of  the  firm. 

Plba  in  Abatbhbnt  is  Proper  Mods  to  Takb  Advantaob  of  Non-join- 
DKR  of  Partner:  Bank  qf  Rochester  v.  Mcntealh,  43  Am.  Deo.  681;  but  one 
partner  can  not  plead  the  non-joinder  of  a  copartner  in  abatement,  where 
the  contract  upon  which  the  action  is  brought  was  entered  into  by  the  plaintiff 
with  him  alone,  and  without  knowledge  that  it  had  reference  to  a  partner* 
ship  transaction:  Cleveland  v.  Woodward,  40  Id.  682. 

ExxcunoN  Creditor  when  Liable  as  Tort-feasor:  See  HaU  v.  Ames, 
15 Am.  Deo.  150;  Barnard  y.  Stevens,  16  Id.  733;  Benders.  Askew,  22 Id.  714; 
Duperron  v.  Van  Wickle,  39  Id.  509;  LenU  v.  Chambers,  44  Id.  63. 

Neglect  io  Charge  on  Point,  if  No  Ikstructioh  Prated,  is  not  Ea- 
eor;  Meares  v.  CommissioTiers  of  Wilmington,  49  Am.  Dec.  412,  and  note. 

The  principal  case  is  also  cited  in  Baker's  Appeal,  21  Pa.  St.  82;  Lucas 
V.  Lau>s,  27  Id.  212;  WhighamU  Appeal,  63  Id.  199,  to  the  point  that  whero 
the  interest  of  a  partner  in  partnership  property  passes  to  another,  be  it  by 
whatever  means,  the  party  coming  in  in  right  of  the  partner  comes  into 
nothing  more  than  an  interest  in  the  partnership  which  can  not  be  tangible, 
can  not  be  made  available,  or  be  delivered  but  under  an  account  between  the 
partnership  and  partner,  and  it  is  an  item  in  the  account  that  enough  must 
be  left  for  the  pttftnership  debts. 


CASES 


SUPREME  COURT 


BHODE  ISLAND. 


GiFFOBD  V.  Dyer. 

[3  BbODB  lOJkMD,  90.] 

Cnuipcni  DSH0B8  Wnx  that  It  was  Madi  ukdxe  Mxctakb  m  to  tlM 
■appoted  death  of  the  son  of  the  testatrix,  whose  name  was  omitted 
therefrom,  is  inadmiadble  to  impeach  the  will,  hot  the  mistake  must  ap- 
pear on  the  faoe  of  the  will,  and  it  most  also  appearwhat  the  will  would 
haye  been  bnt  for  the  mistake. 

ApfBAL  from  a  decree  approTing  the  will  of  the  appeUant'a 
mother.  The  appeUanVa  name  was  omitted  from  the  will.  Cer- 
tain bequests  were  given  to  his  children,  and  the  residue  was 
bequeathed  to  others.  It  api)eared  by  testimony  that  the  ap> 
pellanty  at  the  date  of  the  will,  which  was  made  two  days  before 
the  death  of  the  testatrix,  had  been  absent  from  his  home  and 
family,  and  not  heard  from  for  ten  years;  that  he  was  supposed 
to  be  dead  by  the  testatrix  and  others,  and  that  his  estate  had 
been  administered  upon.  There  was  also  evidence  of  declara- 
tions of  the  testatrix  showing  that  her  will  would  have  been  the 
same  if  she  had  known  her  son  was  alive. 

Sheffield f  for  the  appellant. 

A.  C.  Oreene^  for  the  appellee. 

By  Oourt,  Gbsesb,  0.  J.  It  is  very  apparent  in  the  present 
case  that  the  testatrix  would  have  made  the  same  will  had  she 
known  her  son  was  living.  She  did  not  intend  to  give  him  any- 
thing if  living. 

But  if  this  were  not  apparent,  and  she  had  made  the  will 

under  a  mistake  as  to  the  supposed  death  of  her  son,  this  could 

vos 
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not  be  shown  dehors  the  will.  The  mistake  mnst  appear  on  the 
face  of  the  will,  and  it  must  also  appear  what  would  have  been 
the  will  of  the  testatrix  bat  for  the  mistake.  Thus,  where  the 
testator  revokes  a  legacy  upon  the  mistaken  supposition  that  the 
legatee  is  dead,  and  this  appears  on  the  face  of  the  instrument 
of  rerocation,  such  rerocation  was  held  Toid:  CampbeU  t.  F^'enoh, 
8  Yes.  jun.  821. 

Pabol  Bvidskcb  tsat  Child^  Kamv  was  OmxTiD  raoM  Will  bt  M»> 
YAXB  or  intentionally,  admianbility  of:  See  Wiison  t.  Ibatet,  39  Am.  Dm. 
738»  and  note.    See  alio  Doom  v.  Lake,  62  Id.  654. 

Pabol  EviDBircs  of  Mistakb  in  Will,  admianbility  of,  in  freneral:  See 
Paweil  Y.  BiddU,  1  Am.  Dec.  263;  Jachaon  v.  SiU,  6  Id.  363;  Hoihmahler  y. 
Mfen,  Id.  613;  Idding$  ▼.  Idding$,  10  Id.  450;  Avery  ▼.  Chappel,  16  Id.  fi3; 
CotuwUjf  ▼.  Pardon,  10  Id.  433;  C<mutock  v.  Hadlpme  etc  Soe.,  20  Id.  100| 
Batmee  ▼.  Simnu,  49  Id.  436;  Wood  ▼.  WhUe,  62  Id.  654,  and  notes.  And 
geneially,  as  to  the  admissibility  of  parol  or  other  extrinsic  oTidence  to  explain 
or  control  a  will,  see  Clond  t.  CUnkinbeard^a  Ex*rB,  48  Id.  397;  Barnes  ▼• 
Simms,  49  Id.  436;  Brcwnfidd  t.  Broun^field,  61  Id.  690;  Boberta  t.  Trauidt^ 
62  Id.  164;  Tundl'a  Appeal,  63  Id.  496,  and  notes  thereto.  That  parol  oti- 
denoe  that  a  testator  otherwise  competent  did  not  nnderstand  the  legal  effeol 
of  the  provisions  of  his  will  is  inadmissible  to  defeat  the  will,  is  a  point  to 
which  the  principal  case  is  cited  in  Barker  v.  ConUna,  110  Mass.  480« 


Mount  Vernon  Bank  v.  Stone. 

[3  Bhodb  Isluo),  129.] 
pLAiiiTiFf  Failiko  TO  Pbotk  Fraud  Alleoed  IK  BiLL  as  a  gronnd  of  re- 
lief can  not  claim  relief  on  independent  grounds  stated,  upon  which  relief 
might  have  been  afforded  if  fraud  had  not  been  alleged;  as  where  frand 
and  failure  to  account  are  charged  against  an  agent,  and  the  fraud  is  not 
proved. 

Bill  in  equity  by  principals  against  their  agent.  The  case 
appears  from  the  opinion. 

HUinghast  and  Bradley,  for  the  plaintijSs. 

Ames  and  Potter,  for  the  defendant. 

Bj  Gonrt,  Gbeenx,  0.  J.  The  bill  in  this  case  alleges  the  ap- 
pointment of  the  defendant  as  agent  of  the  plaintifis,  and  states 
the  business  which  he  was  to  transact  in  that  capacity.  It  al- 
leges the  purchase  of  books  by  the  defendant,  in  which  to  record 
the  business  of  his  agency,  and  that  such  books  were  paid  for 
by  the  defendant  wiUi  the  moneys  of  the  plaintiffs,  and  that 
the  books  are  the  property  of  the  plaintiffs.  The  bill  then 
alleges  that  the  defendant  has  refused  to  deliver  or  exhibit  to 
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the  plaintiflBsi  the  said  books  of  account,  and  that  the  defendant 
has  used  the  money  and  other  property  and  credit  of  the  plaint- 
iffs while  acting  as  such  agent,  by  loaning  the  same  and  other- 
inse,  and  received  therefor  divers  sums  of  money,  for  which  he 
has  not  folly  accounted  to  the  plainti&. 

The  bill  then  charges  as  follows,  viz. :  **  That  the  said  Stone 
fraudulently  conceals  said  books  of  account  from  the  plaintiffs, 
and  hath  removed  the  same  from  the  office  and  place  of  business 
of  said  agency,  founded  as  aforesaid  by  the  plaintiffs;  and  that 
said  Stone  has  received  large  sums  of  money  belonging  to  the 
plaintiffs,  and  fraudulently  retained  portions  of  the  same,  and 
appropriated  the  same  to  his  own  use  and  benefit;  and  that  the 
said  Stone  in  the  accounts  he  has  rendered  to  the  plaintiffs  from 
time  to  time  hath  made  false  and  fraudulent  representations  of 
his  conduct  and  proceedings,  to  wit:  among  others,  that  he 
hath  represented  that  he  hath  received  smaller  sums  of  money 
for  interest  than  he  did  in  fact  receive  as  such  agent,  and  by 
means  of  such  false  and  fraudulent  representations  hath  deceived 
the  officers  and  agents  of  the  plaintiffs,  and  hath  obtained  from 
them  a  certain  release  and  discharge  of  a  portion  of  said  account^ 
and  surrender  of  the  bond  executed  by  said  Stone,  for  the  faith- 
ful discharge  of  the  duties  of  said  agency." 

The  bill,  among  other  things,  prays  that  the  defendant  may 
be  decreed  to  surrender  and  cancel  the  release  and  discharge  by 
him  held  from  the  plaintiffs,  and  to  return  the  bond  executed 
by  him  and  his  sureties  for  the  faithful  dischaige  of  his  duties 
in  his  said  agency. 

After  a  careful  examination  of  the  evidence  in  relation  to  the 
charges  of  fraud,  we  feel  bound  to  say  that  the  plaintifffl  in  our 
judgment  have  failed  to  prove  them,  and  the  only  question 
which  remains  to  be  considered  in  the  cause  is,  whether  the 
bill  ought  to  be  dismissed  or  sent  to  a  master  for  an  account, 
with  liberty  to  the  plaintiffis  to  prove  any  error  or  mistake  in  the 
settlement  which  has  heretofore  been  made,  and  in  the  receipt 
or  release  given  and  executed  by  them,  and  also  to  prove  any 
matters  of  claim  not  embraced  by  said  settlement.  This  would 
be  the  ordinary  course  of  the  court  on  a  bill  by  the  principal 
against  his  factor  for  an  account.  The  difficulty  in  pursuing 
this  course  in  the  present  case  arises  from  the  charges  of  fraud 
contained  in  the  bill. 

We  think  these  charges  constitute  the  principal  ground  of  re« 
lief  set  forth  in  the  bill,  and  we  can  not  permit  the  plaintifls, 
«fter  having  failed  to  prove  the  fraud,  to  fall  back  on  the  alle* 
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gation  that  the  defendant  has  not  accounted,  and  has  not  pro- 
duced and  deliyered  his  books  of  account,  and  to  treat  the  case 
as  if  no  allegation  of  fraud  was  made.  The  rule  in  relation  to 
this  subject  is  stated  by  the  court  in  the  case  of  Price  t.  Ber^ 
rington,  7  Eng.  L.  &  Eqr260.  <<  When  the  bill  sets  up  a  case  of 
actual  fraud,  and  makes  that  the  ground  of  the  prayer  for  relief, 
the  plaintiff  is  not  entitled  to  a  decree  by  establishing  some  one 
or  more  of  the  facts  quite  independent  of  fraud,  but  which 
might  of  themselves  create  a  case  under  a  totaUy  distinct  head 
of  equity  from  that  which  would  be  applicable  to  the  case  of 
fraud  originally  statc)d/'  And  the  same  principle  is  recognized 
in  Ferraby  v.  Hobson^  22  Eng.  Ch.  255,  and  in  OlascoU  v.  Lang^ 
Id.  310. 

We  think  the  rule  iii  founded  in  the  highest  justice.  A  plaint- 
iff ought  not  to  be  peimitted,  considering  that  a  court  of  chan- 
cery is  always  open  to  allegations  of  fraud,  to  speculate  upon 
the  chances  of  relief  uj^on  that  ground,  and  failing  in  that,  to 
fall  back  upon  a  differei^t  ground. 

Bill  dismissed  with  ccfits,  without  prejudice,  except  as  to  the 
eharges  of  fraud. 


OiiNin.  V.  Fenneb. 

{7  I  B'>VB  IVLAND,  311.] 

Riparian  Ownbr  ok  Onk  Ba'iil  of  River  is  Entitlbd  to  Flow  oi 
Water  past  his  land  nnobstr '  clvd,  and  undiverted  and  without  materiak 
dimtnutiun,  and  may  build  a  'Hvi  tv  the  center  of  the  stream. 

Riparian  Owner  on  One  Bank  -9  Ex^titled  to  Only  Half  ths  Water 
in  Uie  stream,  as  against  an  ow  "w  ov  the  other  bank. 

Riparian  Owner  Ditertino  Stf'^^m  78  Liarub,  NorwiTBSTANDuia  Ob* 
STRConoN  BT  INTERVENING  Oi^'^^VR,  t'or  the  injury  thereby  oocasloned 
to  a  lower  proprietor,  if  the  remo^ aI  of  therotenrening  ohatmotion  would 
not  restore  the  accustomed  flow  of  ''he  streavi. 

Riparian  Owner  Who  is  Entitled  C^nly  to  Waste-water  Frivilboi 
from  a  mill  above  him  can  not  comp^Ain  of  a  diversion  by  an  owner  far- 
ther up  the  stream,  so  long  as  his  war ^^'- water  privilege  is  not  impaired, 
and  the  fact  that  his  right  is  thus  ]ttv\l^ed  may  be  shown  in  defense  to 
an  action  for  the  diversion. 

Twenty  Years'  Open  and  CoNTiNnous  Ua>  op  Water  of  a  stream  by  a 
riparian  owner  gives  a  prior  right  agaiQ.'«%  %  lower  owner,  even  though 
the  latter  has  no  need  of  the  water  during  t'ir\  t  Ume,  and  the  lower  owner 
has  only  a  waste-water  privilege. 

Part  Owner  op  Mill  Conveying  to  Co-oi^a*e\  is  Estopped  to  Com- 
plain OP  Diversion  of  water  to  such  mill  «x^«.H«ifC  at  the  time,  in  an 
action  against  subsequent  owners,  where  he  ca*tvoy%  his  moiety  ''  with 
all  the  privileges  and  appurtenances,"  etc.,  and  ^tvwcwds  bays  a  naiU 
lower  down*  which  is  injured  by  suoh  divenion. 
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Case  for  the  diTeraion  of  water  from  the  plaintiff's  mill  on 
Wood  river.  The  plaintiff  proved  title  to  his  mill,  which  was 
on  the  Hopkinton  side  of  the  river  below  a  small  island.  The 
defendants  were  owners  of  a  mill  and  dam  above  the  island. 
The  evidence  for  the  plaintiff  tended  to  show  that  the  natural 
course  of  the  stream  below  the  defendants'  dam  was  on  the 
Hopldnton  side  of  the  island,  but  that  the  defendants,  after  car- 
rying the  water  to  their  mill,  returned  it  into  the  channel  on  the 
Kichmond  side  of  the  island,  so  that  it  did  not  supply  the 
plaintiff's  mill.  The  defendants  introduced  evidence  tending  to 
show  that  the  natural  course  of  the  stream  was  on  the  Bichmond 
side  of  the  island,  except  for  a  short  time  during  a  oertain 
freshet,  and  that  if  it  were  on  the  other  side  it  would  return 
there  except  for  certain  obstructions  placed  in  the  river  by  the 
plaintiff,  and  a  certain  dam  appertaining  to  a  mill  known  as  the 
Tef t  mill  above  the  plaintiff's  on  the  Richmond  side.  The  de- 
fendant also  introduced  evidence  to  show  a  twenty  years'  use 
of  the  water  of  the  whole  stream  by  the  Teft  mill;  and  that  the 
plaintiff  had  only  a  waste-water  privilege.  The  facts  on  that 
point  appear  from  the  opinion.  The  plaintiff  offered  evidence 
to  show  that^in  1834  the  water  of  the  river  was  used  by  a  forge 
on  the  Hopldnton  side,  discharging  its  water  so  as  to  flow  by 
the  plaintiff's  mill.  A  defense,  on  the  ground  of  estoppel,  is 
also  stated  in  the  charge  to  the  jury. 

£lake  and  Shearman,  for  the  plaintiff. 
Dixon  and  Updike,  for  the  defendants. 

Gbesnb,  0.  J.,  charged  the  juiy.  Water  is  a  subtle  element, 
and  this  case  is  but  one  instance  of  the  many  difficult  and  com- 
plex questions  which  grow  out  of  the  conflicting  claims  of  its 
owners.  The  plaintiff  claims  by  several  counts,  as  the  owner 
of  land  on  Wood  river,  running  by  deed  to  the  center  thereof, 
ilamages  for  the  diversion  of  the  water.  Ordinarily,  the  owner 
of  land  bounding  on  the  banks  of  a  river  owns  to  the  center 
of  the  channel,  and  may  claim  as  riparian  proprietor  to  have 
the  river  flow  by  his  land  unobstructed  and  undiverted  in  its 
natural  course,  and  without  any  material  diminution.  And 
even  though  he  makes  no  use  of  the  water,  no  one  has  a  right 
to  disturb  its  natural  flow.  He  has  the  right  to  build  a  dam  to 
the  center  of  the  river,,  and  to  use  his  proportion  of  the  water 
for  mill  or  other  purposes,  and  the  opposite  owner  has  the  same 
right  on  his  side.    If  the  same  proprietor  owns  both  banks,  he 
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has  a  right  to  the  use  of  the  whole  of  the  water.  These  are 
common-law  rights,  and  if  in  this  case  there  has  been  a  wrong- 
ful diversion,  the  plaintiff,  as  owner  of  one  bank  of  the  river, 
is  entitled  to  damages. 

The  defendants  contend  that  there  has  been  no  diversion 
since  the  building  of  the  ancient  dam.  This  is  a  question  fot 
you  to  determine.  If  there  is  as  much  water  on  the  Hopldnton 
side  and  on  the  Bichmond  side  as  used  to  run  there,  the  plaint- 
iff has  no  ground  for  complaint;  but  if  more  water  is  drawn 
through  the  flume  than  used  to  run  over  the  rolling  way,  so  as 
to  make  an  increased  diversion,  then  arises  the  question  whether 
the  water  so  diverted  is  returned  in  such  a  way  that  it  would 
run  past  the  plaintiff's  land  and  give  him  the  benefit  of  it. 
And  this  also  is  a  question  for  you  to  decide. 

The  defendants  are  responsible  for  their  own  acts,  but  not  for 
those  of  others,  neither  for  the  erection  of  the  dam  nor  the  fill* 
ing  in  of  the  river.  If  you  think  the  water  was  diverted  in  con- 
sequence of  the  erection  of  the  dam  and  the  filling  in  with  stones, 
the  defendants  are  not  answerable;  but  if,  notwithstanding  the 
removal  of  the  dam  and  the  stones,  the  river  would  not  return 
to  its  natural  course,  then  the  plaintiff  has  been  injured.  If  the 
whole  river  were  previously  discharged  on  the  Hopkinton  side, 
still  the  plaintiff  could  have  a  right  to  the  use  of  no  more  than 
one  half,  and  if  it  would  now  run  by  his  land  but  for  th^e  ob- 
structions, he  has  no  ground  for  complaint,  unless  its  natural 
impetus  has  been  impaired  by  the  diversion. 

But  the  defendants  likewise  contend  that  the  Teft  mill  is  en- 
titled to  a  prior  use  of  the  water,  and  that  the  plaintiff  is  not 
entitled  to  one  half  of  the  water,  but  only  to  a  waste-water 
privilege  after  its  use  by  the  Teft  mill.  The  plaintiff  stands  on 
his  own  title,  and  must  prove  it.  If  it  be  true  that  he  is  enti- 
tled to  only  the  waste  water  of  the  Teft  mill,  and  he  gets  that 
now,  this  is  a  valid  defense.  The  plaintiff  says,  indeed,  that 
the  rght  of  the  Teft  mill  is  no  defense  for  the  defendants'  act. 
But  this  is  a  mistake.  The  plaintiff  must  show  a  right  to  the 
use  of  the  water  before  he  can  complain  of  its  diversion.  Other- 
wise, if  the  plaintiff  should  recover  for  the  diversion,  and  the 
defendants  should  return  the  water  into  its  original  channel,  this 
would  be  no  bar  to  a  suit  by  the  proprietors  of  the  Teft  mill  for 
changing  the  course  of  the  water,  and  so  the  defendants  might 
be  mulcted  in  damages  both  ways.  The  plaintiff  must  show  a 
title  in  himself,  but  the  defendants  may  show  a  title  in  a  third 
party. 
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The  title  set  up  for  the  Tef t  mill  is  a  title  by  twenty  years* 
user.  To  give  this  right,  the  nse  must  be  open,  continnons,  and 
aninterrapted.  It  is  immaterial  whether  the  owner  below  has 
any  need  of  the  water  or  not.  The  lower  owner  has  a  right  to 
the  flow  of  the  whole  stream,  whether  he  needs  it  or  not,  and  a 
diversion  for  twenty  years  confers  just  as  much  right  against 
the  lower  owner,  who  has  no  use  for  it,  as  against  one  who 
needs  it  all  the  time  for  mill  purposes.  The  Teft  dam  was  built 
in  1812,  and  in  1822  the  right  was  purchased  to  continue  it  to 
the  opposite  bank  of  the  stream.  This  purchase  conferred  no 
right  to  divert  the  water,  and  the  claim  is  not  of  a  right  by  pur- 
chase, but  an  enjoyment  of  the  use  of  the  water  by  this  dam  in 
its  present  condition  for  twenty  years.  On  the  other  side,  it  is 
said  that  the  water  used  by  the  forge  was,  until  1834,  discharged 
below  the  dam.  That  is  for  you  to  determine,  and  also  how 
much,  if  any,  deduction  is  to  be  made  from  the  present  use  of 
the  water  by  the  Teft  dam  or  the  defendants,  on  that  account. 
If  the  possessoiy  right  of  the  Teft  dam  is  proved,  and  the 
plaintiff  is  only  entiUed  to  the  waste  water,  he  has  no  claim  for 
damages;  if  it  is  not  proved,  or  if  he  receives  less  now  than  for 
the  twenty  years  during  which  this  right  was  acquired,  he  has  a 
right  to  damages  for  the  diversion. 

But  there  is  still  another  defense.  In  1844,  Pardon  Olney, 
the  plaintiff,  and  John  Olney  were  tenants  in  common  of  the 
mill  owned  by  the  defendants.  In  this  year  the  plaintiff  con- 
veyed to  John  Olney  his  undivided  moiety  in  said  mill  estate, 
together  with  "  all  the  privileges  and  appurtenances  thereto  be* 
longing  or  in  any  wise  appertaining  to  the  same.''  Now,  we 
think  the  plaintiff  having  sold  the  property  as  it  was  in  1844, 
and  received  the  purchase  money,  that  it  is  not  competent  for 
him,  upon  purchasing  land  below,  to  claim  damages  for  diver- 
sion, however  proper  such  a  claim  might  have  been  in  his  ven- 
dor, so  long  as  the  water  remained  as  it  was  at  the  time  he  sold 
the  mill.  If  he  had  owned  the  land  below  at  the  time  of  the 
sale,  he  could  not  claim  the  natural  flow  of  the  water,  because 
the  right  to  use  it  in  the  mode  in  which  it  was  then  used  would 
have  passed  by  the  sale,  and  the  land  coming  to  his  possession 
subsequently  gives  him  no  right  which  he  would  not  then  have 
had.  This  is  an  estoppel  in  pais^  that  is,  the  plaintiff  is  estopped 
by  his  representations  from  making  any  claim  which  shall  be 
inconsistent  with  them  against  the  person  who  has  eiq>ended 
labor  or  money  upon  the  faith  of  such  representations.  If, 
therefore,  the  water  is  used  now  as  it  was  in  1844,  the  estoppel 
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is  a  bar  to  the  plaintiff's  suit,  but  it  will  not  cover  any  change 
which  has  been  made  subsequent  to  that  time. 
Yerdict  for  the  defendants. 


RiOBT  or  RiPABiAV  OwKBR  TO  Katubal  Flow  OF  Stbxam  thnmgh  or 
by  his  land;  See  Newhail  y.  Irtmm^  54  Am.  Dec  700,  and  note  ooUeotlng  prior 
e«Me  in  this  aeries.  See  also  EU&U  v.  Fitehburg  R.  IL  Co.,  ante,  p.  85,  and 
note. 

LxABiUTT  or  Riparian  Owvsb  fob  Diysbsion  of  Watbbooubsk:  See 
PlunUeigh  v.  Dawmm,  41  Am.  Dec  190;  Camj  v.  Daniels,  Id.  532;  Parker  v. 
€himDM,  42  Id.  739;  Thayer  v.  Broobs,  40  Id.  474;  MUler  v.  MUler,  Id.  545; 
NewhaU  ▼.  /feton,  54  Id.  700;  EUiot  v.  FUehfmrg  B.  B.  Co.,  ante,  p.  &5,  and 
notea. 

Acquisition  of  PRioa  Right  to  Use  of  Stream  bt  Pbesobiption  or 
adverse  oocnpancy:  See  Society  v.  Morris  Canal  Co.,  21  Am.  Deo.  41;  Carp 
V.  Danielst  41  Id.  532;  Heath  v.  WUliams,  43  Id.  265,  and  note;  Lewis  ▼.  Stein, 
50  Id.  177. 


Hall  v.  Lawbenoe. 

[a  Bbodx  Imlajsd,  318.] 

Partition  Dbkd  Cbbatis  Right  of  Common  Affurtenant  for  Sba-wexd^ 
Gravel,  and  Stone  upon  one  part  of  the  divided  tract  in  favor  of  the 
other,  BO  fisr  as  the  owner  of  the  share  to  which  it  is  appurtenant  may 
think  proper  or  profitable  for  ase  on  sach  part  where  by  the  deed  there 
b  granted  to  the  owner  of  such  part,  his  heirs  and  assigns,  "  free  liberty 
of  carrying  away  **  gravel,  sea-weed,  and  stones  on  the  beach  belonging 
to  the  other  part,  "  and  also  liberty  to  tip  the  sea-weed  on  the  bank  **  on 
such  other  part. 

Right  of  Wat  Incident  to  Right  of  Co.mmon  for  Taking  Sba-wbed, 
etc,  passes  by  implication,  by  a  grant  of  such  right  of  common,  upon  one 
tract  of  land  in  favor  of  another. 

GONYETANCE  OF  LaND  WITH   ''AfPURTENANOES"  PaSSES  RiOBT  OF  COMMON 

appurtenant  thereto. 
Right  of  Common  is  Extinguished  bt  Conveyance  of  Part  of  the 

dominant  estate,  if  snch  right  is  indivisible;  otherwise  if  apportionablc 
Common  is  Affortionable  whenever  It  is  Admeasurable. 
Common  Affurtenant  for  Sea- weed.  Gravel,  Era,  is  Afpobtionable, 

belonging  equally  to  every  acre  of  the  dominant  estate 
Proportionate  Part  of  Common  for  Sea- weed,  ETa,  Passes  bt  Contey- 

ANOE  of  Part  of  the  dominant  estate  with  **  appurtenances,**  nnless  the 

effect  would  be  to  snrcharge  the  servient  estate,  in  which  event  the  whole 

right  of  conunon  is  extinguished. 

OONTETANOE  OF  PART  OF  DOMINANT  ESTATE  TO  OWNXR  OF  SERVIENT  ES- 
TATE EzTiNauiSHES  Common  appartenant  for  taking  sea-weed,  gravely 
etc.,  as  respects  the  part  so  conveyed,  but  leaves  it  intact  as  to  the  residue 

Common  Appubxenant  for  Sea- weed.  Gravel,  etc.,  is  not  Severable 
FROM  Land  to  which  it  is  appurtenant,  and  a  reservation  of  such  right 
of  common  to  the  grantor  in  a  conveyance  of  part  of  the  dominant  estate 
is  void. 
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BiOBT  nr  GBOflS  Ain>  mot  Bjobt  Ai>i»pbtkwamt  n  Cbmatkd  by  an  agrsa- 
ment  on  the  part  of  one  tenant  in  common  of  a  tnusi  of  land  who  b  also 
aeveral  owner  of  an  adjoining  tract  that  he  will  giye  hia  oo-tenant  th» 
privilege  of  pnrohaaing  his  undivided  moiety  of  the  «w"WMm  land  within 
a  certain  time  at  a  certain  pricey  and  that  if  anch  porohaae  ia  made,  he^ 
hia  heirs  and  assigns,  shall  have  an  eqoal  privilege  with  the  co-tenant  of 
taking  sea-weed  on  said  tanact,  and  this  right  does  not  innre  to  the  benefit 
of  one  who,  after  the  agreement^  bat  before  any  parchase  of  snch  ui» 
divided  moiety  by  the  co-tenant,  porchaaea  the  adjoining  tract  from  the 
other  tenant  in  common. 


Bill  to  enjoin  the  defendant  from  hindering  the  plaintiff, 
tenant,  senrants,  etc.,  from  passing  over  the  defendant's  land, 
taking  sand,  gravel,  sea-weed,  and  stones  from  the  beach  on 
said  land,  as  they  had  a  right  and  had  been  accustomed  to  do. 
The  defendant's  land  and  that  owned  by  the  plaintiff  were  for^ 
merly  parts  of  an  entire  tract,  of  which  John  W.  and  Nicholas 
Taylor  were  tenants  in  common.  In  1776,  a  partition  deed  was 
executed  between  the  said  John  W.  and  Nicholas,  whereby  the 
land  now  owned  by  the  defendant  was  assigned  to  the  said 
Nicholas,  and  the  remainder  of  the  tract,  consisting  of  forty- 
nine  and  three  fourths  acres,  including  the  land  now  owned 
by  the  plaintiff,  was  set  off  to  the  said  John  W.  By  the  parti- 
tion deed  the  said  Nicholas  granted  the  said  John  W.,  his  heirs 
and  assigns,  a  right  of  taking  sea-weed,  gravel,  and  stones  on  his 
part,  in  terms  stated  in  the  opinion.  On  March  12,  1803,  John 
W.  reconveyed  to  Nicholas  thirty  acres  off  the  south  side  of  the 
tract  assigned  to  him,  with  the  appurtenances.  On  August  12, 
1812,  the  said  John  W.  conveyed  the  remaining  nineteen  and 
three  fourths  acres  to  George  Armstrong,  together  with  all  the 
**  privileges  and  appurtenances  "  of  ''  taking  and  carrying  away 
gravel  and  sea-weed,"  etc.  On  July  81,  1813,  Nicholas  Taylor 
mortgaged  the  thirty  acres  reconveyed  to  him,  with  the  "  appur- 
tenances," etc.,  to  the  Bank  of  Rhode  Island,  and  the  bank  on 
January  4,  1822,  transferred  their  right,  title,  and  interest  to 
George  Armstrong,  who,  on  July  4,  1835,  conveyed  both  the 
said  thirty  acres  and  the  said  nineteen  and  three  fourths  acres, 
with  the  *'  appurtenances,"  etc.,  to  the  plaintiff.  The  plaintiff, 
on  September  18,  1860,  conveyed  nine  and  three  fourths  acres, 
part  of  the  said  nineteen  and  three  fourths  acres,  to  Robert  H. 
Ives,  expressly  reserving  the  privilege  of  taking  sea-weed,  gravel, 
and  stones  from  the  Nicholas  Taylor  farm,  as  appurtenant  to 
the  land  retained  by  the  plaintiff.  The  share  of  the  said 
Nicholas  Taylor  under  the  partition  deed  before  mentioned  be- 
came by  mesne  conveyances  vested  in  George  Armstrong  and 
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John  Wilbour,  on  Febroaiy  12,  1835.  On  February  17,  1835, 
an  agreement  this  entered  into  between  Armstrong  and  Wilbouz 
to  the  effect  that  for  six  years  Armstrong  would  not  sell  his  un- 
divided moiety  of  the  Nichohts  Taylor  taxm  to  any  one  but  Wil- 
bour,  that  WUbour  within  that  time  should  haye  the  right  to 
purchase  at  the  price  paid  by  Armstrong,  and  that  if  said  pur- 
chase should  be  made,  the  said  Armstrong,  his  heirs  and 
assigns  forever,  should  have  "  an  equal  privilege  to  get  sea-weed 
on  the  east  and  south  shores  of  said  farm;  that  is,  the  said 
Armstrong,  his  heirs  and  assigns,  to  get  the  sea-weed  one  week 
at  the  east  shore,  and  in  that  week  the  said  Wilbour,  his  heirs 
and  assigns,  to  get  sea-weed  at  the  south  shore,"  and  vice  versa 
the  next  week,  etc.  The  agreement  also  provided  that  Wilbour, 
his  heirs  and  assigns  forever,  should  have  a  right  of  way  for 
carting,  etc.,  from  said  farm  towards  Armstrong's  house  until 
the  way  to  town  was  reached.  On  Januaiy  7, 1886,  Armstrong 
released  and  quitclaimed  to  Wilbour  his  share  of  the  Nicholas 
Taylor  farm.  On  September  '5,  1836,  Wilbour  conveyed  the 
fann  to  the  defendant,  reserving  **  a  right  which  the  proprietor 
of  the  adjoining  farm  has  to  take,  cany  away,  and  tip  sea-weed, 
and  to  carry  away  stones,"  etc.,  "  and  any  claim  which  Qeorge 
Armstrong  may  have "  by  virtue  of  the  agreement  and  release 
before  mentioned. 

Carpenter  and  Turner  ^  for  the  plaintiff. 

Ame9^  for  the  respondent. 

By  Gourt,  Bsaytoh,  J.  The  plaintiff  claims  in  this  case  a 
right  to  enter  upon  the  land  of  the  defendant,  being  the  farm 
set  off  to  Nicholas  Taylor  in  the  deed  of  partition  of  1776,  and 
to  take  and  carry  away  from  the  shore  thereof,  mentioned  in 
the  deed  of  partition,  sea-weed,  gravel,  and  stone  in  any  quan- 
tity, without  limit,  at  his  will  and  pleasure,  and  to  make  mer- 
chandise thereof  for  his  profit,  and  a  right  of  way  to  pass  and 
repass  to  and  from  said  shore  over  the  defendant's  land  for  that 
purpose. 

This  right  he  claims  as  a  right  in  gross,  though,  by  the  deed 
of  partition,  he  claims  that  it  was  originally  made  appurtenant 
to  the  north  farm  set  off  in  said  deed  to  Joseph  W.  Taylor^ 
under  whom  he  claims. 

The  arguments,  both  for  the  plaintiff  and  defendant,  proceed 
upon  the  assumption  that  the  right  of  taking  sea-weed,  gravel, 
and  stone,  whatever  it  was,  was  originally  appurtenant  to  the 
estate  of  Joseph  W.  Taylor;  and  indeed,  U  it  were  not  appurte- 
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nanty  it  is  eyident  the  plaintiff  has  no  title,  for  his  deed  from 
Armstrong  describes  no  such  right,  and  unless  it  was  apporte* 
nant  at  the  time,  he  takes  nothing  hj  his  deed. 

In  order  to  ascertain  what  the  rights  of  the  plaintiff  now  are, 
it  is  necessary  to  inquire,  first,  what  were  the  rights  originally 
granted  in  said  deed  to  Joseph  W.  Taylor. 

By  the  terms  of  the  deed,  after  setting  off  to  Nicholas  the 
soutii  part  of  the  original  farm,  upon  which  portion  was  all  the 
beach,  and  setting  off  to  Joseph  the  north  part,  which  was  less 
in  quantity,  and  we  may  presume,  without  a  beach  privilege, 
less  in  value,  the  deed  then  proceeds  and  says:  ''And  the  said 
Nicholas  Taylor  doth  grant  free  liberty  of  carrying  away  gravel 
and  sea-weed  off  the  beach  belonging  to  his  part  of  said  farm, 
and  also  stones  below  high-water  mark  on  said  beach,  to  the 
said  Joseph  W.  Taylor,  his  heirs  and  assigns,  and  also  liberty 
to  tip  the  sea-weed  on  the  bank  on  his  part  of  said  land." 

This  grant  is  made  doabtless  to  equalize  the  partition,  to  ren- 
der the  north  part,  which  had  no  shore  where  sand  and  sea-weed 
might  be  obtained  for  improving  and  fertilizing  the  land,  and 
it  may  be,  less  facilities  for  obtaining  stone  for  building  and 
fencing,  equal  in  value  with  the  south  part. 

It  will  be  seen  also  that  the  grant  is  not  limited  in  terms  as 
to  quantity,  nor  is  it  defined  in  terms  to  what  uses  it  shall  be 
applied  or  for  what  purposes  taken,  so  as  to  furnish  a  just 
measure  of  the  amount  which  Joseph  might  take. 

We  must,  however,  presume  that  it  is  not  to  be  entirely  without 
limit,  extending  to  the  entire  quantity  of  gravel,  sea-weed,  or 
stone  upon  the  shore,  and  thereby  excluding  Nicholas;  but  that 
the  right  of  Joseph  was  to  be  a  right  in  common  with  Nicholas. 
So  it  must  have  been  the  intent  of  the  parties,  that,  as  the  right 
was  created  for  the  benefit  of  the  north  shore,  and  as  it  must 
have  some  limit  as  to  the  amount,  it  should  be  limited  in  extent 
to  the  uses  of  the  land  set  off  to  Joseph,  and  so  it  must  neces- 
sarily become  appurtenant;  Joseph  would  not,  however,  be  con- 
fined to  so  much  only  as  might  be  necessary  of  necessity  to  the 
estate,  but  as  the  grant  was  liberal — *'  free  liberty  " — might  take 
so  much  as  he  might  have  occasion  to  use  for  any  purpose  upon 
the  estate. 

The  plaintiff's  counsel  contends  that  under  this  grant,  upon 
a  just  construction  of  it,  Joseph  originally  had  a  right  to  take 
for  sale  and  profit,  without  regard  to  any  use;  and  the  case  of 
Phillips  V.  Rhodes^  7  Met.  822,  is  cited  to  that  point,  in  which  it 
is  held,  that  under  a  right  of  common  to  take  sea-weed  appurte- 
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oant  to  {he  estate  and  intended  for  a  dressing  for  the  land,  it 
might,  when  taken,  be  applied  to  that  use  or  sold.  No  reason 
is  given  nor  authority  dted,  and  we  are  left  upon  the  authority 
of  the  case  alone.  It  is  not  easy  to  perceive  the  reason,  if  the 
extent  of  the  right  were  to  be  measured  by  the  use  and  purposes 
of  the  estate.  But  without  determining  whether,  when  once 
taken  for  use,  the  party  might  not  forego  the  benefit  of  it  to  his 
estate  and  sell  to  another,  the  conclusion,  we  think,  is  warranted 
that  the  sale  would  not  give  him  a  right  to  take  more  than 
reasonably  he  might  have  taken  had  he  thought  fit  to  use  it  upon 
the  estate. 

The  effect  of  the  grant  in  the  deed  of  partition  is  to  create  a 
right  of  common  for  sea-weed,  gravel,  and  stone  in  favor  of  the 
north  farm  set  off  to  Joseph,  and  as  appurtenant  thereto,  to  be 
exercised  on  the  shore  of  the  estate  set  off  to  Nicholas,  giving  a 
right  to  take  so  much  as  the  owner  of  the  north  shore  might 
think  proper  or  profitable  to  use  on  the  estate. 

There  passed  also,  as  incident  to  this  grant,  a  right  of  passing 
and  repassing  to  and  from  the  shore  over  the  land  of  Nicholas, 
in  some  convenient  place,  for  the  purpose  of  taking  the  j>rofit. 
This  was  necessaiy  to  the  enjoyment  of  the  right  of  common 
granted,  and  would  therefore  pass  by  an  implied  grant,  and 
accompany  and  follow  the  principal  grant  so  long  as  it  existed, 
and  only  become  extinguished  with  the  extinction  of  the  com- 
mon itself. 

So  also  a  grant  of  land  over  which  the  grantor  has  a  way  of 
necessiiy  to  him  for  the  enjoyment  of  another  estate  does  not 
extinguish  the  way,  but  the  way  is  by  implication  reserved. 

This  right  of  way  incident  to  the  right  of  common  falls  under 
the  head  of  secondary  easements,  and  the  objection  raised  that 
it  was  not  appurtenant  to  the  north  farm,  and  would  not  pass 
under  the  term  "  appurtenance,"  is  not  tenable. 

Did  these  rights  pass  to  the  plaintiff?  Oeorge  Armstrong, 
by  his  deed  of  July  4,  1835,  conveyed  to  the  plaintiff  all  the 
land  originally  set  off  to  Joseph  W.  Taylor  in  tiie  deed  of  par- 
tition of  1776,  with  the  appurtenances,  and  whatever  rights  of 
common  were  then  appurtenant  to  the  lands  conveyed  or  to  any 
portion  of  them  passed  to  the  plaintiff.  Our  inquiry,  then, 
must  be  directed  to  the  title  which  Armstrong  had  to  the  com- 
mon. 

Armstrong's  title  to  the  land  is  derived  *to  him  by  two  sep- 
arate conveyances.  By  the  deed  from  Joseph  W.  Taylor,  of 
August  12, 1813,  he  acquired  title  to  nineteen  and  three  fourths 
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acres,  a  portion  of  fhe  land  originally  set  off  to  Josepli,  "  and 
all  the  priTileges  and  appnrtenanoes  which  I,  the  grantor,  now 
haye  of  taking  and  carrying  away  gravel  and  sea-weed,  and  all 
stones  below  high-water  mark  on  said  beach,  and  also  to  tip  the 
sea-weed  on  the  beach  of  the  said  Nicholas  Taylor's  land."  Such 
are  the  words  of  the  grant. 

Bat  whether  any  right  of  common  then  remained  appurtenant 
to  the  nineteen  and  three  fourths  acres  must  depend  upon  the 
effect  which  is  to  be  given  to  the  conveyance  of  Joseph  W.  Tay- 
lor  to  his  brother  Nicholas,  of  March  12, 1803.  By  that  deed 
Joseph  conveyed  to  Nicholas  thirty  acres,  part  of  the  share  set 
off  to  him,  to  which  the  whole  right  of  common  was  made  ap- 
purtenant. 

The  defendant's  counsel  claims  that  the  effect  of  the  convey- 
ance of  the  thirty  acres'  portion  of  the  dominant  estate  is  the 
extinguishment  of  the  whole  common. 

The  first  question  here  raised  is  whether  this  right  of  com- 
mon was  divisible,  and  might  or  not  be  apportioned  to  the 
several  parts  of  the  dominant  estate  upon  a  severance  of  the 
estate.  In  regard  to  rights  of  common  which  by  law  are  indi- 
visible, a  conveyance  of  any  portion  of  the  dominant  estate  will 
extinguish  the  whole,  as  in  the  case  of  common  of  estovers: 
Van  Bensselaer  v.  Eadcliff,  10  Wend.  689  [26  Am.  Dec.  582]; 
Livingston  v.  Ketcham^  1  Barb.  592;  and  the  reason  assigned  is 
that  the  service  is  entire  and  appurtenant  to  an  entire  estate, 
and  not  being  divisible,  it  can  not  be  appurtenant  to  part  of  the 
estate  as  an  entire  service. 

There  are,  however,  other  rights  of  common  which  are  in  law 
divisible,  and  in  all  such  cases  it  may  be  apportioned  to  the  sev- 
eral parts  of  the  dominant  estate  upon  its  severance  by  different 
conveyances.  A  right  of  pasture  for  cattie  sans  nombre  is  of 
this  Idnd.  In  such  case,  it  is  held  that  though  the  right  be  un- 
limited  in  terms,  yet  it  is  intended  for  the  use  of  the  estate,  and 
limited  to  such  catUe  as  may  be  kept  upon  the  dominant  estate^ 
or  upon  any  portion  of  it,  and  equally  upon  any  portion,  so  that 
upon  a  division  of  the  dominant  estate  and  upon  apportionment 
of  the  service  to  the  several  parts,  the  servient  estate  is  not 
charged  to  any  greater  extent  than  before,  or  with  more  cattie. 
And  the  rule  is,  that  wherever  the  common  is  admeasurable,  the 
common  is  apportionable:  Tyrringham's  Case,  4  Co.  85.  But 
the  right,  being  measured  by  the  uses  of  the  estate,  can  not  be 
severed  from  the  estate  and  granted  over:  Drury  v.  Kenl^  Gro. 
Jao.  15. 
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The  right  in  the  present  case  is  of  the  same  nature.  It  is 
intended  for  the  nse  of  the  estate,  and  for  every  acre  of  it,  and 
that  equally,  and  whether  the  right  be  divided  or  not,  the  meas- 
ure is  the  same.  It  may  therefore  be  divided,  and  by  a  convey- 
ance of  a  part  of  the  dominant  estate,  it  would  be  apportioned 
to  the  part  conveyed,  and  so  much  might  well  pass  with  it  under 
the  term  **  appurtenance." 

This  conveyance  may  be  affected  by  another  rule,  for  though 
the  common  may  be  in  its  nature  divisible  and  apportionable, 
yet,  if  the  effect  of  the  conveyance  is  to  surcharge  the  servient 
estate,  it  shall  not  only  not  be  apportioned,  but  shall  become 
extinct  for  the  whole. 

And  for  the  same  reason  it  is  that  arelease  of  a  portion  of  the 
servient  estate,  or  purchase  of  part  of  the  servient  by  the  sole 
owner  of  the  dominant,  shall  extinguish.  In  Botherharnm.  Oreeti , 
Cro.  Eliz.  593,  there  was  a  release  of  part  of  the  land  in  which, 
etc.  In  Kimpton  v.  BeUaymy,  1  Leon.  43,  the  owner  of  the 
dominant  purchased  two  acres  of  forty  of  the  servient  estate. 
In  these  cases  the  effect  was  to  surcharge  the  residue.  So  in 
TyrringJiam's  Case,  4  Go.  35. 

In  WiUFB  Case,  8  Go.  78,  there  was  a  conveyance  of  five  acres 
of  the  forty  contained  in  the  dominant,  and  on  the  same  reason- 
ing it  was  held  that  the  servient  estate  was  no  more  chargeable 
upon  the  severance  of  the  dominant  estate  than  before,  for  that 
the  five  acres  were  entitled  to  common  for  the  cattle  levant  and 
couchant  thereon  as  before,  and  for  no  more. 

And  the  rule  deducible  from  all  the  cases  is  as  before  stated, 
that  if  the  effect  of  the  conveyance  is  to  surcharge  the  common 
and  burden  to  a  greater  extent  the  servient  estate,  it  shall  ex- 
tinguish; if  otherwise,  there  shall  be  an  apportionment,  and  such 
portion  will  pass  as  appurtenant. 

By  this  rule,  the  portion  of  common  belonging  to  the  thirty 
acres  would  become  severed  from  the  residue,  which  would  re- 
main appurtenant  to  the  nineteen  and  three  fourths  acres  re- 
tained by  Joseph  Taylor,  and  the  thirty  acres  would  become  a 
distinct  dominant  estate. 

But  inasmuch  as  the  title  to  the  dominant  estate,  by  virtue  of 
the  conveyance,  became  united  in  the  hands  of  Nicholas  with 
the  servient  estate,  all  the  common  appurtenant  to  the  thirty 
acres  thereby  became  extinguished  by  unity  of  title.  It  has  not 
been  revived  by  any  of  the  conveyances,  so  as  to  pass  by  the 
term  '*  appurtenance"  in  the  deed  of  Armstrong  to  the  plaintiff. 

The  defendant's  counsel  claims  that  although  such  would  be 
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the  effect  of  the  deed  to  a  stranger  who  immediately  conveys  to 
the  servient  owner,  jet  if  made  directly  to  the  servient  owner, 
the  whole  is  extinguished. 

Now,  bearing  in  mind  the  reasoning  on  the  cases  generally 
upon  the  subject,  and  the  rules  dedudble  from  them,  we  should 
not  expect  to  find  a  case  in  which  it  should  fas  held  that  where 
the  conveyance  does  not  directly  surcharge  the  common  remain- 
ing, and  where  the  servient  owner  can  in  no  wise  suffer  injury, 
the  whole  common  should  become  extinguished,  and  thati^gainst 
the  apparent  intent  of  the  parties,  but  that  effect  would  be 
given  in  such  case  to  the  clear  intent. 

There  is,  however,  in  7)^rringham*s  Case  the  annunciation  of 
such  a  rule  as  the  defendant's  counsel  claims.  It  is  this:  that 
common  appurtenant  can  not  be  extinct  in  part  and  in  esse  for 
part,  by  act  of  the  parties,  for  that  common  appurtenant  was 
against  common  right.  Taken  in  the  broad  sense  which  counsel 
gives  it,  and  independent  of  the  connection  in  which  it  is  used, 
it  might  support  the  ground  which  the  counsel  assumes.  But 
taken  with  its  connection,  it  is  evident  that  it  was  not  applied, 
or  intended  to  apply,  to  such  a  case  as  is  now  before  us.  The 
same  rule  exists  in  relation  to  rent-charge,  which  is  said  to  be 
against  common  right,  as  distinguished  from  rent-service,  which 
is  deemed  of  common  right. 

The  only  American  case  cited  upon  this  point  is  that  of  Idv- 
ingslon  v.  Ten  Broeck^  16  Johns.  14  [8  Am.  Deo.  287],  and  as 
this  is  claimed  to  conclude  this  point,  it  will  be  necessary  to 
examine  it  with  a  little  particularity. 

The  statement  of  the  case  shows  that  a  certain  estate  called 
the  Yosburg  farm  was  entitled  to  common  in  a  large  pasture 
within  the  manor  of  Livingston,  and  that  Henry  Livingston 
was  sole  owner  of  fifty  acres  of  land,  parcel  of  the  tract  in 
which  common  was  to  be  taken,  bu£  as  it  did  not  appear  whether 
or  not  the  conveyance  to  Henry  Livingston  comprehended  a 
portion  of  the  Yosburg  farm,  a  new  trial  was  necessazy,  and 
Mr.  Justice  Spencer,  who  delivered  the  opinion  thereupon,  says 
he  does  not  see  how  the  question  can  now  be  raised;  but,  in 
view  of  a  new  trial,  it  is  proper  that  the  court  should  express 
an  opinion,  and  he  proceeds  to  give  it.  He  then  deduces  the 
general  rule,  and  says  the  governing  principle  is  that  injustice 
shall  not  be  done  to  the  servient  estate;  and  if  it  shall  be  found 
that  Heniy  Livingston  purchased  part  of  the  Yosburg  farm 
(which  was  the  dominant  estate,  he  being  owner  of  a  portion 
only  of  the  servient),  the  whole  common  should  be  extinguished. 
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because  he  is  then  interested  in  discharging  his  own  land  and 
surcharging  the  residue. 

There  is  nothing  in  the  case  or  in  the  opinion  delivered  which 
indicates  any  intention  in  the  court  to  go  beyond  the  Case  of 
lyrringham.  The  whole  opinion  is  based  upon  that  case, 
which,  as  Justice  Spencer  remarks,  was  affirmed  for  good  law 
in  Wild's  Case^  and  had  never  been  overruled. 

Now,  TyrringhavCs  Case,  when  carefully  examined,  it  will  be 
seen,  does  not  come  up  to  the  point  made  by  the  defendant's 
counsel.  That  was  a  case  involving  the  same  principles  as  that 
of  Livingston  v.  Ten  Broeck.  It  was  this:  Boniface  Pickering 
was  the  owner  of  forty  acres,  part  of  a  tract  of  seventy  acres, 
which  constituted  the  servient  estate  (the  residue,  thirty  acres, 
being  owned  by  one  John  Pickering).  He  purchased  the  whole 
of  the  dominant  estate.  It  was  resolved  **  that  when  part  of 
the  land  to  which,  etc.,  is  aliened,  then  every  of  them  may  pre- 
scribe to  have  common  for  cattle  levant  and  couchant  upon  the 
land,  and  in  none  of  these  cases  any  prejudice  accrues  to  the 
tenant  of  the  land  in  which,  etc.,  for  he  shall  not  be  charged 
with  more  upon  the  matter  than  before  the  severance,  and  Gk>d 
forbid,'^  say  the  court,  **  the  law  should  not  be  so  when  part 
of  the  land  to  which,  etc.,  is  aliened,  for  otherwise,  many  com- 
mons in  England  would  be  extinguished  and  lost."  And  it 
was  agreed  that  such  common  as  is  admeasurable  shall  remain 
after  severance  of  part  of  the  land  to  which,  etc.  But  inas- 
much as  the  court  resolved  that  the  common  was  appurtenant* 
and  not  appendant,  and  so  against  common  right  it  was  ad- 
judged that  by  the  said  purchase  the  common  was  extinct;  and 
the  reason,  **  for  in  such  case  common  appurtenant  can  not  be 
extinct  in  part  and  in  esse  for  part  by  act  of  the  parties."  Now, 
the  case  was:  the  owner  of  part  of  the  servient  became  owner 
of  the  whole  dominant,  and  so  interested  in  surcharging  the 
residue  of  the  servient. 

But  in  order  fully  to  understand  the  case  and  the  point  im- 
mediately before  the  court,  it  must  be  borne  in  mind  that  so  far 
as  the  severance  and  apportionment  of  the  common  to  the  domi- 
nant estate  is  concerned,  there  is  no  difference  in  the  rule  of 
law  applicable  to  common  appurtenant  or  common  appendant. 
In  either  case,  upon  severance  of  the  dominant  estate  the  com- 
mon was  apportionable.  The  difference  between  the  tw^  related 
to  the  servient  estate,  and  the  court,  in  a  preceding  part  tn.  the 
case,  had  resolved  that  common  appendant,  being  of  common 
eight,  might  not  only  be  apportioned  to  the  land  to  which, etc., 
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but  would  also  be  apportioned  upon  the  Boverance  of  the  estate 
in  which,  etc.,  and  they  say,  that  as  to  this  kind  of  common,  if 
the  commoner  alien  part  of  the  land  in  which,  etc.,  yet  the 
common  shall  be  apportioned.  But  it  was  not  so  with  common 
appurtenant.  In  such  case  there  could  be  no  apportionment  to- 
the  servient  estate.  And  therefore  the  court  were  obliged  to- 
say,  referring  particularly  to  the  part  of  the  case  before  them, 
that  by  this  purchase  the  common  was  extinct  for  the  whole,  for 
in  such  case  common  appurtenant  could  not  be  extinct  in  part 
and  in  esse  for  part  by-act  of  the  parties. 

There  never  was  any  difficulty  in  releasing  a  portion  of  th» 
service  charged  upon  the  servient  estate.  The  only  difficulty 
was  in  releasing  any  portion  of  the  servient  "estate  wholly  front 
all  service,  and  that,  because  it  could  not  be  apportioned. 

The  points  resolved  in  I)/rringham'8  Case  might  then  well  be- 
affirmed  for  good  law  as  they  were  in  Wild^a  Ccise,  where  it  is. 
said:  **  It  was  well  agreed  that  common  appendant  was  of  com- 
mon right  severable,  and  although  the  commoner  in  such  case- 
purchase  parcel  of  the  land  in  which,  etc.,  yet  the  common 
shall  be  apportioned,  but  in  such  case  common  appurtenant 
and  not  appendant  by  purchase  of  parcel  of  the  land  in  which, 
etc.,  is  extinct,  for  the  causes  and  reasons  given  in  Tyrringham'9 
Case;  *'  and  as  a  further  reason,  **  It  was  folly  for  the  commoner 
to  intermeddle  with  part  of  the  land  in  which,  etc..  which 
belonged  not  to  him,  but  when  he  intermeddled  but  only  with 
his  own  land  by  alienation  thereof,  it  shall  not  turn  to  hia 
prejudice,  for  that  it  is  not  against  any  rule  of  law,  as  the  other 
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The  agreement  entered  into  between  Armstrong  and  Wilbour 
July  17, 1886,  which  was  referred  to  as  affecting  this  right,  we- 
do  not  see  has  any  effect  to  vaiy  the  rights  of  the  parties  in  this- 
respect.  That  agreement  is  intended  to  create  a  new  right  in 
the  contingency  that  Wilbour  should  purchase  the  right  of  his- 
co-tenants.  There  was  no  conveyance  of  any  lands  to  which 
it  could  be  appurtenant  by  implication,  and  it  is  not  expressly 
made  appurtenant  to  any.  It  must  have  been  when  it  came- 
in  esse  a  right  in  gross,  and  had  it  been  intended  to  be  appur- 
tenant, it  was  not  in  esse  at  the  time  of  Armstrong's  conveyance- 
to  the  plaintiff,  so  as  to  pass  by  the  deed. 

Neither  can  the  exception  in  the  covenant  of  warranty  madO' 
by  Wilbour  in  his  conveyance  to  the  defendant  vaiy  those  rights. 
There  was  a  right  of  common  in  the  estate  conveyed,  appur- 
tenant to  the  nineteen  and  three  fourths  acres,  and  he  excepts- 
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**  a  right  whicli  the  owner  of  the  adjoixmig  farm  hsB^"  and  his 
exception  was  eqnallj  necessaiy  to  his  proteotion,  whether  the 
right  were  appurtenant  to  the  whole  farm  or  to  the  smallest 
portion  of  it  only.  It  is  a  recognition  of  snch  right  to  some 
extent,  and  is  sufficiently  answered  by  the  smallest  extent. 

We  are,  then,  upon  the  whole,  of  the  opinion  that  the  deed 
from  Joseph  W.  Taylor  to  Nicholas  Taylor,  of  the  thirty  acres, 
operated  as  a  severance  and  apportionment  of  the  common,  and 
that  the  part  apiK>rtioned  to  the  thirty  acres  became  ex- 
tinguishecl  and  lost,  but  that  the  conveyance  did  not  operate  to 
extinguish  the  residue  of  the  common  apportionable  to  the  nine- 
teen and  three  fourths  acres,  and  that  so  much  passed  by  Arm« 
strong's  deed  of  July  4, 1885,  to  the  plaintiff,  with  a  right  of 
way  as  incident  to  it  and  necessary  to  the  enjoyment. 

Had  the  plaintiff  remained  owner  of  the  whole  of  this  lot  of 
nineteen  and  three  fourths  acres,  he  would  still  have  been  en« 
titled  to  the  common  appurtenant.  But  his  right  has  again 
been  affected  by  his  conveyance  to  Bobert  H.  Ives,  of  nine  and 
three  fourths  acres,  part  of  the  nineteen  and  three  fourths 
acres.  Had  he  made  no  reservation  of  the  common  in  that 
deed,  there  would  have  been  an  apportionment,  and  Ives  would 
have  taken  the  portion  belonging  to  nine  and  three  fourths 
acres;  for  though  such  common  may  be  apportioned,  it  could 
not  be  severed  from  the  estate  and  granted  over:  Drury  v.  Kent, 
Gro.  Jac.  15;  and  because  it  could  not  be  severed,  the  plaintiff 
could  not  retain  it  to  himself.  If  it  exist  at  all,  it  must  exist 
with  the  estate,  the  uses  of  which  it  is  to  attend  and  minister  to. 

The  plaintiff,  then,  at  the  time  of  filing  his  bill  in  this  case, 
had  a  right  of  common  to  take  from  the  shore  of  the  defend- 
ant's estate  sea-weed  and  gravel,  and  stones  below  high-water 
mark,  at  all  times  at  his  will  and  pleasure,  for  such  purposes  as 
he  might  think  proper  to  use  them  upon  his  estate;  but  this 
right  did  not  extend  to  the  thirty  acres,  to  which  Armstrong 
derived  title  under  the  mortgage  of  Nicholas  Taylor  to  the  Bank 
of  Rhode  Island,  all  right  being  extinguished  as  to  that,  but 
was  limited  to  that  portion  of  the  nineteen  and  three  fourths 
acres  conveyed  by  Joseph  W.  Taylor  to  Armstrong,  by  deed  of 
August  12, 1813,  which  the  plaintiff  has  not  conveyed  to  Bobert 
H.  Ives;  and  he  had  also  a  right  of  way  to  and  from  his  said 
land  to  the  shore  for  the  purpose  of  exercising  this  right  as  in- 
cident and  necessaiy  to  its  enjoyment. 

This  is  the  extent  of  his  right  in  our  view  upon  the  deeds  and 
conveyances  put  before  us. 
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BioBf  Of  OoMMOV  n  Appobtiovablb,  ?rHXirt  8«o  LMngtUm  t.  Ten 
Broeekp  8  Am.  Deo.  2879  And  note;  VanJRensmlaerr^  Bttddift  25  Am.  Dec 
682.  Apportionmeiit  of  easement  of  way  on  dividon  of  the  dominant  etiatei 
See  WaiBon  t.  Biorent  7  Id.  617. 

ExmrocnsHiaKT  or  Common  bt  Union  or  Titlb  in  dominant  and  aer- 
▼ient  estates:  See  Livingston  t.  Ten  Broecht  8  Am.  Dec  237;  Van  Bent- 
mkyer  ▼.  BadcHf,  25  Id.  582.  As  to  extinguishment  of  easements  hy  such 
vadty  of  title,  see  Biiger  t.  Parker,  54  Id.  744;  Ptaree  t.  MeCUnoghain,  55 
Id.  710»  and  notes.    See  also  Fergumm  t.  WUsd^  poH.  p.  744. 


I 
< 


) 


CASES  IN  EQUITY 


IV  THX 


COURT  OF  APPEALS 

or 
SOUTH   OABOLINA. 


LowBT  V.  O'Bryan* 

[4  BxoBABDtOM^  BQvnr,  M3«) 
Bctatb  or  Baob  Lboatbb  is  Absolute,  but  Bxtbasiblb  oh  Ck>2iTivoBiroT 
of  hlfl  dying  without  iaroe,  leaving  one  or  more  of  hit  brothers  sunriyin^ 
where  a  testator  bequeathed  the  remainder  of  his  estate  to  his  four  son% 
"to  them  and  their  heirs  forever,"  but  *'  if  either  of  my  sons  should  die 
without  issue,  his  part  shall  be  equally  divided  between  the  survivors;** 
and  a  son  who  died  leaving  issue  has  no  interest  which  his  administrator 
can  claim,  in  the  share  of  hit  only  surviving  brother,  who  sf terwards 
died  without  issue. 

OoxvLAiNAirr,  \fho  was  the  adminifltratzix  of  the  estate  of  "Will- 
iam Brown,  claims  an  interest  in  the  estate  of  Oharles  Brown. 
Robert  Brown,  the  father  of  Charles  and  William,  had  died, 
easing  a  will,  which  contained  the  following  residoaxy  clause: 
"  I  give  and  bequeath  nnto  my  loving  sons,  William  Brown, 
Oeoxge  Brown,  Bobert  Brown,  and  Oharles  Brown,  all  the  re- 
mainder part  of  mj  estate,  to  be  equally  divided  between  them, 
share  and  share  alike,  to  them  and  their  heirs  forever;  and  I 
also  vnll  and  desire  that,  if  either  of  my  sons  should  die  without 
issue,  his  part  shall  be  equally  divided  between  the  survivors/' 
The  sons  Qeorge  and  Bobeort  afterwards  successively  died 
without  issue,  and  their  shares  were  divided  among  the  surviv- 
ing brothers.  William,  the  former  husband  of  the  complainant, 
then  died  in  1816,  leaving  two  children,  who  also  died  in  their 
infancy.  The  fourth  son,  Charles,  died  in  1848,  without  issue, 
having  bequeathed  his  estate  to  the  children  of  the  defendant, 
)  and  appointed  the  defendant  executor  of  his  wiU.    The  circuit 

chancellor  held  that  the  complaiix^^  could  have  no  right  which 
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did  not  belong  to  her  intestate,  and  that  William,  who  had  died 
before  Oharlee,  could  take  nothing  as  the  sorvivor  of  the  latter. 
The  court  was  further  of  the  opinion  that  the  interest  of  Oharles, 
as  last  surviTor,  became  absolute,  and  might  well  pass  under 
the  bequest  he  had  made.  The  complainant's  bill  was  therefore 
dismissed,  and  she  appealed,  claiming  that  on  the  death  of  her 
intestate,  leaving  issue,  his  interest  in  Oharles  Brown's  share 
became  transmissible  to  his  representatiyes;  and  that  if  she  were 
not  able  to  sustain  her  bill  as  administratrix  solely,  yet  she  was 
William  Brown's  sole  sturyiying  distributee. 

EheU  and  Tracy  ^  tat  the  appellant. 

Hendenon^  contra. 

By  Court,  Duiamv,  Ohanoellor.  By  the  will  of  Bobert  Brown, 
it  is  quite  clear  that  each  of  his  four  sons  took,  not  merely  a  life 
interest,  but  an  absolute  estate  in  the  personalty  bequeathed  to 
them.  It  is  to  be  equally  divided  between  them,  **  share  and 
share  alike,  to  them  and  their  heirs  foreyer."  But  this  absolute 
estate  was  defeasible  on  a  contingency,  **  if  either  of  my  sons 
should  die  without  issue,  his  part  shall  be  equally  divided 
between  the  sunrivors."  Oharles  Brown,  defendant's  testator, 
was  the  last  surviving  child  of  his  father,  Bobert  Brown.  The 
complainant's  intestate  had  been  dead  thirty  years  before  his 
brother  Charles  died.  Complainant's  intestate  left  issue,  and 
his  absolute  interest  in  the  share  bequeathed  to  him  was,  there- 
fore, indefeasible.  But  it  is  insisted,  on  the  part  of  the  appel- 
lant, that  her  intestate  had  an  interest  in  Charles'  share,  which 
was  transmissible  to  his  representatives,  and  that,  on  the  death 
of  Charles  without  issue,  she,  as  administratrix  of  William 
Brown,  deceased,  became  entitled  to  the  estate,  although  her 
intestate  died  before  his  brother. 

If  the  position  assumed  by  the  complainant  be  correct,  it  is 
obviously  fatal  to  her  claim.  The  gift  to  the  first  taker  is  in 
the  moat  ample  terms,  *^  to  him  and  his  heirs  forever;  but  if  he 
die  without  issue,  his  part  shall  be  equally  divided  between  the 
survivors."  The  only  ground  upon  which  this  limitation  over 
can  be  sustained,  as  demonstrated  in  MoMey  v.  Hudson^  2  Meriv. 
130,  and  PosteU  v.  PoOeU,  1  Bail.  Eq.  390,  is  that  <<  it  was  in- 
tended that  the  survivor  was  meant  individually  and  personally 
to  enjoy  the  legacy,  and  not  merely  to  take  a  vested  interest, 
which  might  or  might  not  be  accompanied  by  actual  posses- 
fiion;"  otherwise,  although  there  should  be  no  such  failure  of 
issue  as  would  enable  him  personally  to  take,  yet  his  repre* 
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dsentaidves  would  be  entitled  to  claim  in  his  right  whenever  the 
failure  of  issue  should  happen,  which  might  be  fifty  years  after 
the  death  of  the  first  taker.  "  Unless  the  term  *  surviTor'  has 
the  effect  of  limiting  the  generality  of  the  expression  *  dying 
-without  issue/  "  in  other  words,  if  it  is  not  a  personal,  but  a 
transmissible,  interest  which  is  intended,  there  is  no  ground  to 
support  the  limitation  over,  and  the  interest  of  the  legatee 
irould  be  absolute  and  indefeasible. 

It  may  be  further  remarked,  that  if  the  limitation  over  were 
Slot  too  remote,  but  might  take  effect  on  the  failure  of  issue  at 
Any  time,  there  would  be  more  legitimate  ground  for  argument 
that  the  defendant,  representing  the  last  surviving  brother,  was 
-entitled  to  the  share  of  William  Brown,  the  complainant's  intes* 
tate,  than  that  the  complainant  would  take  Charles'  share.  For 
idthough  William  died  leaving  issue,  yet  the  issue  became  ex- 
tinct in  the  life-time  of  Charles,  who  was  then  the  last  survivor. 
But  upon  the  principle  and  the  authorities  before  stated,  Will- 
iam having  left  issue  at  the  time  of  his  death,  his  estate  is  inde- 
feasible, although  the  issue  might  afterwards  fail.  It  is  an 
•entire  misapprehension  to  suppose  that  the  vesting  of  the  estate 
•depended  upon  the  legatee  having  or  leaving  issue.  It  vested 
immediately  on  the  death  of  Eobert  Brown,  the  original  testator, 
and  was  defeasible  only  upon  the  happening  of  a  contingency. 
If  that  event  occurred,  it  was  limited  over  to  certain  persons. 
ITone  are  entiUed  but  those  who  can  bring  themselves  within 
the  description  at  the  happening  of  the  contingency.  Neither 
the  complainant  nor  any  one  else  answered  the  description  at 
the  death  of  Charles  Brown,  who  was  the  last  surviving  brother. 
Under  these  circumstances,  it  was  held  by  the  chancellor  that, 
AS  it  was  the  manifest  intention  of  the  testator  to  part  with  his 
whole  estate,  and  as  at  the  death  of  Charles  Brown  there  was  no 
one  capable  of  taking  under  the  description  of  survivor,  his 
estate  was  absolute,  and  such  conclusion  has  the  sanction  of 
Powell  V.  Brovm;  1  Bail.  L.  100,  and  the  authorities  there  cited* 
But  this  is  an  unimportant  inquiry.  If  the  result  were  other- 
wise, and  it  became  a  case  of  intestacy,  none  could  claim  but  the 
legal  representative  of  the  original  testator,  and  that  character 
ts  not  sustained  by  the  complainant. 

The  appeal  is  dismissed. 

Johnston,  Daboan,  and  Wabdlaw,  Chancellors,  concurred. 
Appeal  dismissed. 


730  Ex  Pabte  Geddes.  [S.  Caxolina^ 

BiQiTBST  TO  ChAsa  WITH  LiMiTATi05  TO  Su&YiYOBs:  Id  SpTuiU  T.  AToore, 
49  Am.  Deo.  428,  it  was  held  that  where  a  testator  bequeathed  slaves  to  his 
foar  daughters,  with  a  limitation  that  in  case  any  of  the  daoghters  died 
without  issue,  then  the  survivors  or  survivor  should  have  the  n^;roee  and 
their  incresse,  the  interest  taken  by  a  daughter  who  died  leaving  issue,  after 
the  death  of  another  daughter  unmarried,  was  the  share  given  her  by  the 
will,  and  one  third  of  the  share  of  the  daughter  who  died,  but  her  issue  had 
no  interest  in  the  share  of  a  daughter  subsequently  dying  without  issue;  but 
see  M<noaU  v.  Carow^  82  Id.  641;  and  for  a  similar  limitation  held  to  be  too 
remote,  and  consequently  the  legatees  took  an  absolute  estate,  see  Shephard 
V.  Shephard,  46  Id.  41.  The  principal  case  was  referred  to  in  MendenhaU  v. 
MoweTf  16  S.  C.  314,  on  the  point  that  the  words  "surviving  children"  had 
the  effect  of  controlling  the  generality  of  the  phrase  *' dying  without  issue,*' 
and  of  fixing  the  death  of  the  first  taker  as  the  time  when  tha  limitation 
totakeeffeot. 


Ex  Pabte  Geddes. 

[4  BXORABDKW'S  XaUITT,  801.] 
WlVB^   TiTLB  OB   InTEBBT   IN   HKB  LaITD  CbA8X8»    AND   AtTAOHBS   UPOV 

MoKXT  Aboivo  fbom  Salb,  when  the  land  is  sold  for  the  purpose  of 
partition^  under  a  decree  of  oourt 

HuSBABS  mat  PUROBAflE  LaND  IN  WHICH  WlVB  HaS  SHABB,  AT  PaBTITIOV 

Salb  decreed  by  the  court,  and  hold  the  same  dear  of  any  title  or  daim 
on  the  part  of  the  wife,  but  over  the  wife's  interest  In  the  purchase 
money  he  has  no  control  further  than  is  permitted  by  the  wife  or  author- 
ised by  an  order  of  court. 
WiVB  MAT  Waiyb  hbb  Equitt  IN  MoNBT  Abisino  nu>M  Salb  ot  hbb  Land 
under  a  decree  of  court  for  the  purpose  of  partition,  by  Joining  with  her 
husband  in  a  receipt  therefor;  and  if  she  does  tUs,  the  marital  rights  of 
the  husband  attach. 

Petition  by  Caroline  Geddes,  executrix  of  her  husband,  Gil- 
bert 0.  Geddes,  and  a  creditor  of  the  latter,  praying  for  a  sale 
and  distribution  of  the  estate.  An  order  was  granted  for  a  sale, 
and  this  case  came  up  on  the  master's  report  and  exceptions* 
The  part  of  the  report  which  is  the  subject  of  controversy  is  set 
forth  in  the  opinion. 

Lesesne  and  Petigru,  for  the  appellants. 

McCrady,  contra. 

Daboan,  Chancellor.  This  case  comes  up  on  the  master's 
report  and  exceptions.  The  part  of  the  report  which  is  the 
subject  of  controversy  relates  to  the  lot  of  land  No.  16  But- 
ledge  street.  The  commissioner  reports  that  this  lot  was 
''sold  under  a  decree  of  this  court  for  partition  between  Mrs. 
Geddes  and  Mrs.  Milne  in  February,  1840.  Gilbert  C.  Geddes 
was  set  down  as  the  purchaser,  but  he  paid  only  Mrs.  Milne's 
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share,  or  half  of  the  net  soles,  to  wit,  three  thousand  nine 
hundred  and  fifteen  dollars  and  thirty-seven  cents,  and  gave 
Master  Laurens  his  and  Mrs.  Geddes'  joint  receipt  for  the  other 
half,  taking  his  title  for  the  property.  But  as  the  lot  remains 
undisposed  of  by  Mr.  Geddes,  I  submit  that  his  undivided  half 
or  interest  in  it  ought  to  be  sold  for  the  benefit  of  creditors." 

When  the  wife's  land  is  sold  for  the  purpose  of  partition  un- 
der a  decree  of  the  court,  she  becomes  thereby  divested  of  her 
title  and  inheritance  in  the  land,  and  she  becomes  the  equitable 
owner  of  the  money  or  fund  arising  from  the  sale,  or  of  her 
just  proportion  of  it.  Her  title  or  interest  ceases  in  the  land, 
and  attaches  upon  the  money.  I  perceive  no  reason  why  the 
husband  should  not  become  the  purchaser  at  such  a  sale  as  well 
as  a  stranger.  And  when  he  obtains  the  master's  title,  the  land 
is  his  property,  clear  of  any  title  or  claim  on  the  part  of  the 
wife.  Over  the  purchase  money,  however,  he  has  no  control 
further  than  is  pennitted  by  the  wife  or  authorized  by  an  order 
of  the  court. 

The  equities  of  the  wife  in  the  purchase  money  arising  from 
the  sale  of  her  inheritance  under  circumstances  like  these  has 
been  very  clearly  defined  by  a  series  of  decisions  of  our  own 
courts.  The  master  has  no  right  to  pay  it  to  the  husband  on 
his  own  receipt,  except  under  an  order  of  the  court.  If  he 
does,  the  payment  is  no  discharge  to  him  as  against  the  claim 
of  the  wife;  or  she  may  elect  to  set  up  her  claim  by  bill  against 
the  husband  himself,  as  having  illegally  possessed  himself  of 
her  funds.  But  she  may  waive  her  equity  by  joining  with  her 
husband  in  a  receipt,  or  doing  some  equally  significant  and  un- 
equivocal act.  If  she  does  this,  the  marital  rights  attach,  as 
upon  personalty,  and  she  can  not  afterwards  recall  her  equitable 
claim.  The  raiionale  of  these  principles  is  this:  The  land  was 
her  inheritance.  The  sale  does  not  in  this  court,  ipso  facto, 
convert  it  into  personalty,  but  it  retains  in  equity  its  character 
of  real  estate.  She  has  a  right  to  a  settlement.  As  before  the 
sale  under  the  decree,  the  husband  coidd  not  sell  her  inherit- 
ance without  her  concurrence  and  formal  renunciation,  as  pre- 
scribed by  law;  so  after  the  sale,  no  act  of  the  husband  alone 
can  deprive  her  of  this  right,  of  which  she  can  not  be  divested 
except  by  a  decree  of  the  court,  or  some  formal  renunciation  of 
her  equity  in  the  fund.  If  the  husband  were  permitted  to  give 
receipts  for  the  wife's  funds  arising  from  the  sale  of  her  land, 
it  is  obvious  she  might  be  deprived  of  her  equitable  rights  with- 
out notice  of  the  proceeding  or  onryortunity  of  asserting  them: 
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Wardlaw  v.  Gray,  2  Hill  Ch.  (3.  C.)  644;  TeldeU  t.  Quarles,  Dud. 
Eq.  55;  Oeiger  v.  Oeiger,  CheTes  Eq.  162;  Ex  parte  Motley,  2 
Bich.  Eq.  56;  Daniel  y.  Daniel,  Id.  115.  To  which  may  be 
added  the  unreported  cases  of  Oardner  y.  Eortony  (^olambia. 
May  term,  1849;  Davenport  y.  Davenport,  Id.»  December  term, 
1849. 

If  Mrs.  Qeddes  had  been  tkfeme  uAe  at  the  sale  of  her  inherit- 
ance for  partition,  and  had  herself  become  the  purchaser  at  the 
master's  sale,  she  would  haye  bought  her  own  share,  and  the 
moiety  of  her  oo-tenant  in  common.  The  case  reduced  to  its 
essence  then,  would  be,  that  she  was  the  purchaser  from  her- 
self and  her  sister.  But  a  person  can  not  purchase  from  him- 
aelf .  The  result  of  the  proceeding  would  haye  been  simply  to 
blend  the  title  of  her  co-tenant  with  her  own.  And  I  indine 
to  the  opinion,  that  in  any  question  which  might  haye  arisen 
in  the  case  supposed,  in  which  the  distinction  would  haye  been 
important,  the  title  of  Mrs.  G^ddes  to  her  own  moiety  would 
be  referred  to  its  original  source,  and  would  not  haye  been  con- 
sidered to  be  deriyed  from  the  proceedings  in  partition.  This 
rule  would  apply,  because  in  such  a  case,  as  to  her  moiety,  she 
was  seised  of  the  fee  before  the  sale,  and  the  sale  could  giye  her 
no  more.  There  would  be  no  change  of  title  whateyer;  the  re- 
sult would  be  the  same  as  if  her  co-tenant,  without  any  sale 
for  partition  under  decree,  had  conyeyed  her  share  to  Mrs. 
Oeddes. 

But  the  case  is  entirely  different  when  the  husband  is  the 
purchaser.  He  purchases  in  another  right  than  that  of  his  wife. 
He  purchases  in  his  own  right.  The  title  is  changed.  Before 
the  sale  he  held  as  husband;  afterwards,  as  a  purchaser  from 
the  wife.  Surely  the  court  of  equity,  in  proceedings  for  parti- 
tion, can,  when  the  proper  forms  are  obeeryed,  conyey  the  wife's 
lands  to  the  husband  for  a  consideration.  That  consideration 
is  the  purchase  money  to  which  the  wife's  equity  attaches.  It 
is  for  herself  to  determine  whether  she  will  waiye  it.  It  is  a 
matter  for  her  own  priyate  discretion  with  which,  if  she  be  of 
age,  the  court  will  not  interfere.  It  would  only  be  disposing 
of  her  equity  in  the  purchase  money,  as  she  might  haye  disposed 
of  her  legal  estate  in  the  lands,  by  joining  with  her  husband  in 
a  conyeyance  under  the  proper  l^gal  forms. 

The  conclusion  and  judgment  of  the  court  is,  that  the  lot 
in  Rutledge  street  is  the  property  of  the  estate  of  Gilbert  O. 
Qeddes,  and  that  Caroline  Qeddes  has  no  interest  therein 
except  her  dower. 
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By  Ck>UBT.  This  court  is  entirely  satisfied  with  the  decree  of 
the  chancellor,  which  is  in  conformity  with  the  nnmerons  de- 
cisions in  this  court  It  is  therefore  ordered  that  the  same  be 
aflbmed,  and  the  appeal  dismissed. 

JoHRSTOH,  Dunmr,  Daboah,  and  Wabdlaw,  Ohancellors,  oon* 
currlng^. 

Decree  affirmed. 

Wmfs  Equitt  to  Sbttluoiit.— For  the  oaaes  in  this  leriet  ariaixig  under 
this  head,  Me  the  note  to  WUe9  ▼.  WiUa^  66  Am.  Deo.  783;  and  aee  pertioii- 
larly,  m  to  the  wife's  equity  to  a  settlement  oat  of  the  proceeds  of  her  realty 
sold  by  order  of  oonrt^  Ikmid  ▼.  Ikknidt  44  Id.  244.  The  principal  case  was 
dted  in  dark  ▼.  8mUh^  13  8.  0.  606»  to  the  point  that  it  is  considered  luf- 
iioient  evidence  of  a  wife's  waiver  of  her  equity  to  a  settlement  out  of  funds 
arising  from  the  sale  of  her  real  estate,  when  she  joins  her  husband  in  m 
receipt  therefory  or  does  some  equally  significant  and  unequivocal  ad 


MoGall  V.  MoCjlll. 

[i  Bkjbabmoii's  Bquitt,  447.] 

BiBOBxmoN  or  Subjiot  or  Bsquxst,  if  Falsx  nr  Pabt,  mat  bb  Madb 
SumuiXNTLT  Cibtain  to  identify  it,  by  reference  to  extrinsic  ciroam- 


CSiBTAiiiTT  nr  Dbbcbiptioh  IB  SmmciENT  to  Sustaik  Bsqubbt,  and  slaves 
named  "  Little  Harriet "  and  "  Manxa  "  pass  under  a  bequest  of  *'  Little 
Harry "  and  "Alonso,"  where  a  testatrix  owniog  sixty-four  slaves  be* 
queathed  sixty-two  by  name,  two  of  which  were  called  *'  Little  Harry  " 
and  "Alonso,"  and  afterwards  by  codicil  bequeathed  two  others  by 
name,  as  *'two  negroes  not  named  in  her  said  will,"  the  testatrix  having 
no  other  slaves  except  Little  Harriet  and  Biaoza,  and  none  by  the  names 
of  "  Little  Harry  "  and  "Alonzo."  ^ 

Bill  to  obtain  a  construction  or  correction  of  the  will  of  Han* 
nah  Sanders.  The  will  made  bequests  of  sixty-two  negroes  in 
all,  by  name,  contained  a  residuary  clause  disposing  of  the 
''  rest  and  residue  of  her  estate,  if  there  be  any,''  and  embodied 
the  following  clause:  ''I  give  and  bequeath  the  following 
negroes,  to  wit,  Betty,  August,  Eliza,  Philip,  Little  Harry,  and 
Alonzo,"  to  the  plaintiff  in  trust,  '*  for  the  sole  and  separate 
use,  benefit,  and  behoof  of  Elizabeth  H.  Haynsworth,  wife  of 
Thomas  B.  Haynsworth."  A  codicil  was  afterwards  added  to 
the  will,  by  which  the  testatrix  made  a  bequest  of  two  negroes 
named  Lydia  and  Tom,  as  "  two  negroes  not  named  in  her  said 
will."  It  appeared  at  the  hearing  tj^at  the  testatrix  bad  at  the 
date  of  the  will  sixty-four  slaves  ij^  jjj.     Certain  evidence  waa 
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received,  subject  to  objection,  Bhowicg  that  the  testatrix  di- 
rected her  lawyer  who  drew  the  will  to  dispose  of  Betty,  August, 
Eliza,  and  Eliza's  children,  in  trust  for  Mrs.  Haynsworth;  that 
Eliza's  children  were  named  Philip,  Little  Harriet,  and  Manza; 
that  the  testatrix  not  knowing  or  remembering  the  names  of  the 
two  latter,  called  in  a  servant,  from  whom  the  counsel  under- 
stood the  names  to  be  Little  Hany  and  Alonzo;  that  the  will 
was  so  drawn,  and  afterwards  read  and  executed;  and  that  the 
testatrix  had  no  negroes  by  the  names  of  Little  Harry  and 
Alonzo.  The  chancellor  at  the  circuit  held  that  the  case  was 
not  one  where  parol  evidence  was  admissible  to  explain  an 
ambiguity,  and  ordered  the  bill  to  be  dismissed.  The  com- 
plainant appealed,  on  the  grounds  that  the  testimony  of  the 
lawyer  who  drew  the  will,  and  of  the  witness  who  was  present 
when  the  instructions  as  to  the  manner  of  disposition  were 
given,  should  have  been  received;  and  that  by  the  case  made  by 
the  pleadings,  the  complainant  was  entitled  to  a  decree  for  the 
slaves. 

JHosea,  for  the  appellant. 

Harllee,  contra. 

By  Court,  Wabdlaw,  Chancellor.  In  ascertaining  the  sub- 
ject of  a  testator's  disposition,  the  court  may  inquire  into  the 
situation  of  his  estate,  and  into  every  material  fact  which  is  aux- 
iliary to  the  just  interpretation  of  his  words,  for  the  purpose  of 
identifying  the  thing  intended  by  the  words  employed. 

In  the  present  case,  if  the  codicil  had  never  been  executed,  it 
would  appear  from  the  will  and  competent  evidence  that  the 
testatrix  owned  sixty-four  slaves,  of  which,  excluding  the  two 
improperly  named,  sixty  are  bequeathed.  If  the  construction 
of  the  legacy  to  the  plaintiff  were  to  be  made  in  this  postm^e  of 
affairs,  it  might  be  doubted  whether  the  legacy  of  the  two  ne- 
groes in  question  would  not  be  made  up  by  applying  it  to  Tom 
and  Lydia,  as  well  as  by  applying  it  to  Harriet  and  Manza;  and 
it  might  be  dangerous  to  apply  it  to  either  by  parol  proof. 

But  if  the  codicil  afterwards  made,  specifically  disposing  of 
Tom  and  Lydia,  had  been  introduced  originally  as  a  clause  of 
the  will,  the  case  would  then  be  that  a  testatrix  having  sixty- 
four  slaves  bequeaths  sixty-two  of  them  specifically  and  with- 
out ambiguity,  and  bequeaths  two  other  slaves,  but  applies 
wrong  names  to  them.  In  that  condition  of  things,  we  should 
ascertain  from  the  will  and  the  evidence  that  nothing  was  left 
upon  which  the  legacy  to  the  plaintiff  in  tmst  for  Mrs.  Hayns* 
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worth  could  operate,  so  as  to  give  her  the  number  of  negroes 
espresslj  intended  for  her,  unless  we  resorted  to  Harriet  and 
Manza. 

The  bequest  being  of  negroes,  there  is  enough  of  certainty  in 
that  description  to  sustain  the  gift,  notwithstanding  the  partial 
misdescription  arising  from  the  misnomer.  The  legacy  can  not 
be  applied  to  horses,  or  to  any  other  thing  than  negroes;  and  it 
should  be  applied  to  negroes,  if  these  be  found. 

A  description  false  in  part  may  be  made  sufficiently  certain 
by  reference  to  extrinsic  circumstances  to  identify  the  subject 
intended;  as  where  a  false  description  is  superadded  to  one 
which  by  itself  is  con^ct  and  adequate.  Thus,  if  a  testator 
bequeath  his  black  horse,  having  but  one  horse  which  was 
white,  or  devise  his  freehold  houses,  having  only  leasehold 
houses,  the  white  horse  in  the  one 'case  and  the  leasehold 
houses  in  the  other  clearly  pass.  The  substance  of  the  sub- 
ject intended  is  certain,  and  if  there  be  but  one  such  substance, 
the  superadded  misdescription  inapplicable  to  any  subject  in- 
troduces no  ambiguity.  Any  evidence  is  admissible  which 
merely  tends  to  explain  and  apply  what  the  testator  has  written, 
and  no  evidence  can  be  admitted  which  merely  shows  what  he 
intended  to  write.  The  most  accurate  description  of  the  sub- 
ject of  a  gift  in  a  written  instrument  requires  identification  by 
proof  of  extrinsic  circumstances;  and  the  least  accurate  de« 
Bcription  which  satisfies  the  mind  of  the  court  of  the  donor's 
meaning  is  within  the  same  principle.  If  the  judgment  of  the 
court  be  founded  upon  a  comparison  of  the  terms  of  descrip- 
tion employed  in  the  written  instrument  with  the  extrinsic  evi- 
dence  of  the  identity  of  the  subject,  no  attempt  is  made  to  vary 
a  written  instrument  by  parol  evidence,  nor  to  ascertain  the 
intention  of  the  donor  independently  of  his  written  words. 
The  court  does  no  more  than  to  ascertain  the  application  of  the 
descriptive  words  in  the  instrument  of  gift:  Wigram  on  Wills, 
pi.  9,  67,  70, 

The  sound  doctrine  on  this  subject  is  well  stated  in  Swin- 
burne on  Wills,  895,  pt.  7,  sec.  5:  ''The  error  of  the  testator 
in  the  proper  name  of  the  thing  bequeathed  doth  not  hurt  the 
validity  of  the  legacy,  so  that  the  body  or  substance  of  the  thing 
bequeathed  be  certain:  for  example,  the  testator  doth  bequeath 
his  horse  Bucephalus,  whereas  the  name  of  his  horse  [testator 
having,  as  I  understand  the  example,  but  one  horse]  is  Arun- 
del; this  error  is  not  hurtful,  but  that  the  legatary  may  obtain 
the  horse  Arundel,  if  the  testator^g  meaning  be  certain:  tor 
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names  were  deyised  to  disoem  thxBgB:  if  therefore  we  have  the 
thing  it  skilleth  not  for  the  name.  The  error  in  the  name  appel- 
lative of  the  thing  bequeathed  doth  destroy  the  legacy:  for  ex* 
ample,  the  testator  intending  to  bequeath  a  horse  doth  bequeath 
an  ox,  or  meaning  to  bequeath  gold  doth  bequeath  apparel;  in 
both  these  cases  the  legacy  is  Toid.  The  reason  of  this  diiflference 
is  because  a  proper  name  is  an  accident  attributed  to  some  sin- 
gular or  indiyidual  thing,  to  distjngnish  the  same  from  other 
singular  things  of  the  same  kind;  whereas  names  appellative  do 
respect  the  substance  of  things,  and  being  common  to  eveiy  sin- 
gular of  the  same  kind,  make  them  to  differ  from  things  of  other 
kind  or  substance." 

It  is  justly  remarked  by  Judge  Bichardson,  in  The  Siaie  t. 
Scurry,  8  Bich.  68,  that  *^  the  names  of  slaves  are  vague  and  vary 
like  the  names  often  applied  to  other  chattels/' 

The  testatrix  in  the  case  before  us  had  the  right  to  change  the 
names  of  her  negroes  at  her  will.  That  she  exercised  this  right 
in  relation  to  Harriet  and  Manza  is  plausibly  argued  from  the 
fact  that  in  the  codicil  she  bequeaths  Tom  and  I^dia  as  **  two 
negroes  not  named  in  her  said  will,"  and  leaves  the  other  negroes 
to  pass  by  the  names  mentioned  in  the  will.  That  she  could 
not  have  intended  such  valuable  property  as  slaves  to  pass  under 
the  residuaiy  clause  may  be  inferred  from  the  doubting  manner 
in  which  she  mentions  the  existence  of  any  residue.  She  givea 
'*  the  rest  and  residue  of  her  estate,  if  there  be  any." 

If  the  testatrix  had  owned  the  two  slayes  Harriet  and  Manza» 
and  no  more,  and  had  bequeathed  two  slaves,  misnaming  them, 
it  could  hardly  be  doubted  that  the  legatee  would  take  Harriet 
and  Manza.  Yet  that  would  not  differ  from  the  present  case  in 
principle,  and  should  not  differ  in  result. 

Thus  the  construction  would  stand,  if  the  codicil  had  formed 
a  clause  in  the  will  originally. 

But  the  execution  of  a  codicil  is  a  republication  of  a  will;  and 
both  papers  must  generally  be  construed  in  pari  maJteria,  as  if 
they  formed  but  one  instrument,  uttered  tmo  flatu.  A  testa- 
ment, with  all  its  codicils,  represents  the  wishes  of  the  testator 
concerning  the  disposition  of  his  property  after  his  death;  anc 
however  numerous  may  be  its  parts,  it  is  to  be  construed  as  one 
declaration  of  intention,  uttered  at  the  death  of  testator. 

It  is  at  this  point  we  dissent  from  the  circuit  decree.  We  do 
not  assail  the  general  doctrines  of  the  decree  concerning  the 
admissibility  of  parol  evidence  to  vaxy  a  written  instrument; 
but  we  suppose  the  chancellor  has  overlooked  the  proposition 
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that  the  will  and  codicil  are  to  be  construed  as  one  entire  in- 
strument. His  attention  seems  not  to  have  been  directed  to 
this  point  on  the  circuit;  even  in  the  learned  argument  here 
the  point  was  barely  suggested. 

It  may  be  objected  that  the  will  as  it  really  stood  originally, 
index>endent  of  the  codicil,  must,  upon  just  reasoning,  mean 
the  same  thing  after  the  codicil  as  it  meant  before;  and  if  it 
could  not  have  been  construed  to  refer  to  Harriet  and  Manza  at 
the  date  of  its  execution,  its  meaning  could  not  be  changed  by 
matter  subsequently  arising.  The  objection  is  more  specious 
than  solid.  It  is  competent  for  a  testator,  by  subsequent  testa- 
mentary disposition,  to  declare  his  intention  in  matters  previ- 
ously dubious;  or  to  interpret  a  prior  disposition  where  it  is  not 
dubious;  or  even  to  deckure  his  meaning  in  opposition  to  the 
plain  import  of  the  terms  previously  employed.  All  his  testa- 
mentary dispositions  make  one  testament. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reversed 
in  the  particular  above  mentioned;  and  it  is  declared  and  ad- 
judged that  the  plaintiff  is  entitled  to  the  slaves  Harriet  and 
Manza.  Defendant  must  account  for  the  hire  of  these  slaves, 
if  any  accrued.     Costs  to  be  paid  from  the  estate  of  testatrix. 

O'Neall,  Evans,  Wabdlaw,  Fbost,  Wfthebs,  and  Whitneb, 
JJ.,  and  Johnston,  Dunexn,  and  Dabqan,  Chancellors,  concurred. 

Decree  reversed. 


fiviDBNCS.   TO    GOBREGT    OR    EXPLAIN     WiLL,     WHXN    AdMISSIBLS:    See 

Banu»  V.  StmniSf  49  Am.  Dec.  435;  Brownfield  v.  Broyn{fiMf  61  Id.  590,  au<l 
notes  thereto.  lu  the  first  of  these  oases  it  was  held  that  where  a  testator 
made  n  specific  beqaest  of  negroes,  and  described  two  of  them  as  '*  Aaron  *' 
and  **  Pike,'*  but  had  no  negroes  of  that  name,  parol  evidence  was  inadmissi- 
ble to  prove  that  the  testator  meant  two  slaves  by  the  names  of  *'  Lamon** 
and  **  l^ittf,"  and  that  the  otlier  names  wepe  inserted  by  mistake. 


MoFFATT  V.  Thomson. 

[6  BlOBABOSOIt'S  Eqvixt,  156.] 

SuBvivixG  Partner  can  not  Set  ott  Privatb  Dbbt  Dux  Him  by  Db* 
CEAi^ED  Copartner  agaiost  his  share  of  assets  ooUected  since  the  disso* 
lution  of  the  copartnership;  the  effect  of  such  set-off  woold  be  to  give  a 
prcfci-euce  among  creditors  of  equal  degree,  which  is  in  opposition  to  the 
South  Carolina  act  of  1789. 

Partner'^  Sua&k  k^w  Partnership  Stock  and  ErFscn  u  Assets,  and 
Gums  to  uia  UjlPrbsentatives,  subject  to  the  partnership  debts,  upon 
his  decease;  but  the  surviving  partner  \%  anthorized  to  take  and  hold  m 
Am.  Dxo.  Vol.  LYII— 47 
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■urriTor  for  the  parpose  of  admmistration,  until  the  effects  are  reduced 
to  money  and  the  debts  are  paid;  after  which  he  is  boand  to  pay  over  to 
the  legal  representatives  of  the  deceased  the  hitter's  just  share  of  the 
partnership  funds. 
Pabtner's  Lien  is  Limited  to  Advances  vob  Partnership  PurfoseSi 
and  does  not  exist  for  a  private  debt  dne  by  a  copartner. 

Bill  for  an  account  of  partnership  assets,  filed  by  the  admin- 
istrator of  one  Bowers  against  the  defendant  as  snrviying  part- 
ner of  the  firm  of  Thomson  &  Bowers,  attorneys  and  solicitors. 
Bowers  was  indebted  to  Thomson  for  board,  chamber,  washing, 
etc.,  by  a  contract  index>endent  of  the  partnership  agreement; 
but  Bowers'  share  of  partnership  funds  collected  by  Thomson 
after  the  former's  death  was  nearly  sufficient  to  pay  the  demand, 
and  Thomson  claimed  a  right  to  retain  for  the  debt.  Bowers' 
estate  was  insufficient  to  pay  his  debts  in  full,  and  the  adminis- 
trator insisted  that  Thomson  was  entitled  to  retain  for  his  debt 
ratably  with  the  other  <;reditors,  and  no  more.  The  commis- 
sioner sustained  this  view,  and  on  exceptions  to  his  report,  the 
circuit  chancellor  held  that  for  all  sums  received  by  the  defend- 
ant as  survivor  he  must  account  to  the  administrator,  and  aa 
to  these,  his  equity,  after  the  settlement  of  the  partnership  debts, 
if  any,  was  not  superior  to  that  of  any  other  individual  creditor 
of  Bowers;  but  that  the  defendant  was  entitled  to  set  off  his 
debt  against  any  liability  he  incurred  from  receiving  the  money 
of  the  intestate  in  his  life-time,  and  the  commissioner  was 
ordered  to  amend  his  report  accordingly.  The  case  again  came 
up  on  the  report  of  the  commissioner,  but  the  report  was  over- 
ruled, and  ordered  to  become  a  decree  of  the  court.  The  de- 
fendant appealed  from  both  decrees. 

Jeter,  for  the  appellant. 
DawkinSf  contra. 

By  Court,  Dunxin,  Chancellor.  The  ground  of  appeal  involves 
the  inquiry  whether  the  surviving  copartner  can  set  off  a  private 
debt  due  to  him  by  his  deceased  partner,  against  his  share  of 
assets  collected  since  the  dissolution  of  the  copartnership.  The 
chancellor  has  directed  that  for  any  balance  due  the  deceased 
at  the  dissolution,  the  survivor  is  entitled  to  discount;  but  that 
the  rights  of  the  parties  were  fixed  at  the  death  6f  the  intes- 
tate, and  can  not  be  varied  by  subsequent  transactions.  This 
general  principle  has  been  repeatedly  recognized,  and  can  scarcely 
be  regarded  as  open  for  discussion.  In  the  recent  case  of  Jfor- 
ion  V.  Caldwell,  3  Strobh.  Eq.  161,  the  court,  in  commenting  upon 
the  statute  of  1789,  remark,  that  <'  while  this  statute  abolishes 
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preferences  among  creditors  of  equal  rank,  and  virtually  entitles 
each  creditor,  in  case  of  deficient  assets,  to  a  claim  on  the  estate 
of  the  deceased  debtor,  proportioned  to  his  demand,  it  does  not 
in  terms,  settle  any  point  of  time,  in  reference  to  which  the 
respective  demands  must  be  examined,  in  order  to  determine 
the  relative  proportion  of  assets  liable  to  their  payment.'*  "  But 
that  still  it  is  a  fundamental  idea  in  the  statute— a  disregard  of 
which  must  render  its  due  administration  intolerably  perplexing 
if  not  impracticable — that  the  juncture,  for  the  purpose  of  such 
a  calculation,  is  the  death  of  the  debtor.  It  is  then  the  remedy 
of  the  creditor  ceases  as  to  the  person,  and  is  restricted  to  the 
effects  of  the  party  indebted."  So  far  is  the  principle  carried, 
that  if  a  creditor  afterwards  receives  fifty  per  cent  of  his  debt 
from  a  third  party,  he  is  entitled  to  recover  the  balance  from 
the  assets  of  the  intestate,  according  to  the  proportion  assigned 
to  his  original  debt.  On  the  other  hand,  the  amount  of  assets 
for  distribution  can  not  be  diminished  by  any  subsequent  arrange- 
ment or  management  of  an  unsatisfied  creditor.  Thus  in  Hap- 
poldt  V.  Jones,  Harp.  109,  a  debtor  of  the  intestate  attempted  to 
set  off  a  note  of  the  intestate  to  a  third  person,  which  had  been 
transferred  to  the  defendant  since  the  intestate's  decease.  The 
court  say,  *'  the  act  expressly  provides  that  no  preference  shall 
be  given  to  creditors  in  equal  degree.  The  debt  due  by  the 
defendant  was  assets.  The  effect  of  allowing  the  whole  amount 
of  the  discount  is  the  payment  of  the  entire  demand,  in  exclusion 
of  others,  and  is  in  direct  opposition  to  the  provisions  of  the  act." 
At  the  death  of  the  intestate  Bowers,  he  was  indebted,  indi- 
vidually, to  the  defendant  Thomson,  individually,  in  a  certain 
amount.  For  the  balance,  as  it  thus  stood,  the  defendant  was 
entitled  to  his  proportion  of  the  assets  of  the  intestate.  But  in 
the  course  of  the  administration  it  appeared  that,  subsequent 
to  the  death  of  the  intestate,  funds  of  the  copartnership  of 
Thomson  &  Bowers  had  been  collected,  after  the  dissolution, 
by  the  surviving  copartner.  The  position  assumed  is,  that  Thom- 
son is  entitled  to  appropriate  the  share  of  the  intestate  in  these 
funds  to  the  extinguishment,  in  full,  of  the  debt  due  by  the 
intestate,  individuiJly,  to  the  defendant,  individually.  If  the 
intestate's  proportion  of  this  fund  constituted  assets,  the  posi- 
tion is  untenable,  unless  the  defendant's  condition,  as  surviving 
partner,  gave  him  a  preference  over  the  other  individual  cred- 
itors of  the  intestate.  Both  will  b^  coBsid^i^-  The  principle 
is  as  old,  at  least,  as  the  time  of  Vntd  Coke,  ttiat  copartners 
constitute  an  exception  to  the  ^\    ^  to  tiie  jus  occresoeruli 
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•  amongBt  joint  tenants:  Oo.  lit.  182  a.  Though  they  are  joint 
tenants  of  all  the  partnership  stock  during  their  lives,  there  is 
no  snryiYorship  either  at  law  or  in  equity:  Stoiy  on  Part,  see. 
90.  It  follows  that,  upon  the  decease  of  one  of  several  part- 
ners, his  share  of  the  stock  and  effects  of  the  partnership,  sub- 
ject to  the  partnership  debts,  devolves  to  his  personal  repre- 
sentatives, who  thereupon  become,  both  at  law  and  in  equity, 
tenants  in  common  with  the  surviving  partner.  Such  is  the 
doctrine  of  Kent^  of  Stoiy,  and  indeed  of  eveiy  elementary 
writer  on  the  subject.  But  as  on  the  decease  of  one  of  the  part- 
ners the  surviving  partner  stands  chargeable  with  the  whole  of 
the  partnership  debts,  he  is  authorized  to  take  and  hold  as  sur- 
vivor, for  the  purpose  of  administering  the  copartnership  estate, 
until  the  effects  are  reduced  to  money  and  the  debts  are  paid. 
When  this  is  done,  the  surviving  partner  shall  be  held  to 
account  with  the  representatives  of  the  deceased  for  his  just 
share  of  the  partnership  funds:  CoUyer  on  Part.,  sec.  129.  It 
is  veiy  difficult  to  make  these  principles  more  clear.  On  the 
death  of  one  of  the  partners,  his  share  in  the  concern  consti- 
tutes assets,  subject  only  to  the  charge  of  copartnership  debts. 
No  other  debt,  except  a  debt  due  by  the  copartnership,  has 
any  preference  in  relation  to  the  share  of  the  intestate  in  these 
funds.  The  lien  which  a  partner  has  is  equally  well  settled 
and  distinctly  limited.  Each  has  a  specific  lien  on  the  partner- 
ship stock  and  effects  for  moneys  advanced  by  him  for  the  use 
of  the  copartnership,  beyond  his  proportion,  and  for  moneys 
abstracted  by  his  copartner  from  the  copartnership  funds,  be- 
yond the  amount  of  his  share.  Indeed,  as  declared  by  Lord 
Hardwicke,  nothing  can  be  considered  as  the  share  of  the  part- 
ner but  his  proportion  of  the  residue,  after  an  account  has  been 
taken  of  what  has  been  paid  or  advanced  by  each  partner  in  the 
partnership  transactions.  The  result  is,  that,  according  to  the 
acknowledged  principles,  upon  the  dissolution  of  a  copartner- 
ship by  the  death  of  one  of  the  partners,  the  survivor  has,  as 
such,  no  rights,  either  in  law  or  in  equity,  except  for  the  col- 
lection of  copartnership  assets  and  the  payment  of  copartnership 
debts.  That  done,  he  is  bound  to  pay  to  the  representative  of 
the  deceased  partner  his  share  of  the  fund,  which  is  liable  for 
distribution  among  his  creditors  upon  the  principles  prescribed 
by  law.  The  partners  are  declared  to  have  no  specific  lien 
except  for  the  purpose  of  securing  or  reimbursing  themselves  for 
advances  made  on  account  of  the  copartnership.  The  survivor 
has  no  other  lien  over  the  share  of  his  deceased  partner. 
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It  is  not  pretended  that  the  debt  of  the  intestate  was  due  to 
the  firm  or  copartnership.  It  was  an  indlTidual  transaction 
with  the  defendant.  Assuming  that  the  other  copartnership 
affairs  were  closed  prior  to  the  intestate's  death,  the  case  may 
be  thus  simplified:  Suppose  that,  on  the  decease  of  the  intes* 
tate,  insolyent,  he  owed  the  defendant  a  private  debt  of  one 
hundred  and  fifty  dollars,  and  that  in  his  possession  the  admin- 
istrator found  a  note  due  to  the  copartnership,  by  a  third  pei^ 
son,  of  five  hundred  dollars.  As  he  was  bound  by  law  to  do, 
the  administrator  delivers  this  note  to  the  defendant,  the  sur- 
viving partner,  who  collects  the  money,  and  then  insists  on  re- 
taining one  hundred  and  fifty  dollars  from  the  share  of  the 
intestate,  in  payment  of  the  private  debt  due  to  him.  If  there 
be  any  reliance  on  the  principles  stated,  the  administrator  had 
an  equal  right  with  the  defendant,  both  in  law  and  equity,  to 
this  fund.  For  convenience,  as  well  as  for  other  reasons  before 
stated,  the  surviving  partner  is  authorized  to  collect  the  note. 
That  done,  and  the  debts  due  by  the  copartnership  paid,  he  is 
bound,  in  the  language  of  the  authorities,  to  pay  over  to  the 
legal  representative  of  the  deceased  his  just  share  of  the  part- 
nership funds.  He  has  no  lien  upon  it  for  his  private  debt. 
His  lien,  by  the  authorities,  is  limited  to  advances  for  copart- 
nership purposes.  Upon  what  principle,  then,  or  upon  what 
authority,  can  he  claim  to  appropriate  the  share  of  the  intestate 
to  the  extinguishment  of  his  private  debt,  and  thus  obtain  a 
preference  over  other  private  creditors,  and  disturb  the  due 
-course  of  administration?  The  authorities,  from  Lord  Coke 
down,  declare  that  the  surviving  copartner  and  the  representa- 
tive of  the  deceased  partner  are  to  be  regarded  as  tenants  in 
common  of  the  copartnership  effects.  If  there  were  three 
negroes  belonging  to  the  firm,  and  the  debts  paid,  could  the 
defendant  resist  the  claim  of  the  administrator  for  partition  on 
4tccount  of  a  private  demand  which  he  had  against  the  intestate? 
Or,  if  there  were  a  sale  for  partition,  woidd  his  open  account 
exclude  the  specialty  creditors  of  the  intestate?  It  is  believed 
that  no  tenant  in  common,  although  in  exclusive  possession  of 
the  common  property,  has  ever  been  sustained  in  such  a  preten- 
sion. Upon  the  whole,  the  court  is  of  opinion  that  the  judg- 
ment of  the  chancellor  is  sustained  by  established  principles, 
4md  the  appeal  is  dismissed. 

Daboan  and  Wabdulw,  Chancellors,  concurred* 

Appeal  dismissed. 
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RiOBXB  or  FAsnnEBflHiP  and  Sxpaaatb  Crboitobs  nr  Dbosaskd  Pabt- 
na,^  Bbiati:  See  Emanuel  v.  BM,  64  Am.  Dea  200,  and  note,  where  other 
'Meet  are  coUeoted. 

IVTBIUBT  OF    DiOKASXD    PABTinEB*8    BXFBBSXirTATIVBS  DT    PABTHSBaEIP 

BvfBOis:  See  EgberU  ▼.  Wood^  24  Am.  Deo.  236;  D}fer  ▼.  ClarJ^  39  Id:  697; 
Kimaar  ▼.  McCanU,  63  Id.  711;  WiUon  ▼.  ^oper,  66  Id.  673. 

SUBYIVIVO    PABinnEB*8  RiOHTS  AS  TO    ABMINISTltATIOK  OF  PABTNEBSHZP 

Effsots:  See  Wilder  v.  Keeler^  23  Am.  Dec  781;  Egberts  v.  Wood,  24  Id. 
236;  Jonee  ▼.  Hardee^,  32  Id.  180;  Dyer  ▼.  CTori^  39  Id.  697;  Peareon  ▼. 
lue€(fy,  43  Id.  160;  Kinder  ▼.  MeCanU^  63  Id.  711;  Andrew's  Heirs  ▼.  BhM0ji, 
66  Id.  262;  Wilson  ▼.  iSf<]?>«r,  Id.  673.  The  prinoipal  case  was  cited  in  Wie- 
senfeld  ▼.  Bifrd^  17  S»  0. 114,  to  the  point  that  a  surviving  partner  is  entitled 
to  take  and  hold  as  survivor  for  the  purpose  of  administering  the  copartner- 
ship estate,  and  it  is  further  quoted  to  this  effoct 

PABnm's  Lmr,  wnv  Szisxb:  See  Sumner  t.  Hm^psom,  82  Am.  Deo. 
722;  EngUs  v.  Enffies^  88  Id.  87;  Pearson  v.  Kesdy,  43  Id.  160;  8mUh  v. 
Edwards^  46  Id.  71;  Bwekan  v.  Sumner,  47  Id.  806;  BardweU  t.  Perry,  Id. 
687;  AOen  v.  Oenier  VaUey  Co.,  64  Id.  888;  and  see  Wilson  v.  Seper,  66  Id. 
6781 
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State  v.  Lindenthall. 

[5  BUBABoaov*!  Law,  237.] 
LaBCINT    n    COMMITTSD  BT  OnB  OBTAINIlfO    P06SI88ION  OF   Ck>OD0  WITH 

OwmER's  C0N8XNT,  under  pretense  of  taking  them  to  another  to  ezamiiM 
with  a  view  to  porchasing,  but  with  a  real  intent  to  steal  them,  and 
afterwards  conTerting  them  to  his  own  nse  by  pawning  or  otherwiM. 

LroioTinEMT  for  larceny  of  certain  jewelry.  The  eyidenoe  was 
that  the  prisoner  called  at  a  jewelry  store  after  a  previous  intro- 
duction, and  asked  to  look  at  some  jeweliy ,  saying  that  he  wished 
to  make  a  present  to  a  lady.  Several  articles  having  been  shown 
him,  he  asked  permission  to  take  them  to  the  lady  to  choose 
from,  saying  he  would  return  in  half  an  hour  and  pay  for  those 
selected.  The  clerk  in  attendance  let  him  have  them.  He  did 
not  return,  but  pawned  one  of  the  articles,  and  was  attempting 
to  leave  the  city  with  the  residue,  when  he  was  arrested.  The 
judge  charged  the  jury  that  obtaining  possession  of  goods  under 
a  contract  of  sale,  but  with  a  fraudulent  intent  not  to  pay,  was 
not  larceny;  that  the  owner's  want  of  consent  to  the  possession 
was  an  essential  ingredient  in  the  offense;  but  if  the  possession 
was  obtained  by  false  representations  with  intent  to  convert 
them,  the  owner  not  intending  to  part  with  his  right  of  property, 
it  was  larceny.  Verdict,  guilty.  Appeal  and  motion  for  a  new 
trial  by  the  defendant,  because  there  was  no  sufficient  evidence 
of  a  felonious  intent,  or  that  the  owner's  consent  was  wanting^ 
and  because  of  error  in  the  judge'^  cha3%^* 

Davega  and  Bwist,  for  the  app^u  ^^ 

Hayne,  oUofTiey  general,  contr^ 
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By  Court,  O'Neall,  J.  NotwithstandiDg  tbe  ingenious  views 
presented  by  tbe  attorneys  for  the  prisoner,  we  think  he  was 
properly  convicted. 

The  guilt  of  one  accused  of  larceny  depends  uppn  intention. 
If  such  a  one  obtain  the  possession  of  goods  by  the  consent  of 
the  owner  for  one  purpose,  such  as  hiring  or  carrying,  with 
intent  to  steal,  and  consummates  that  intention  partially  or 
entirely,  by  converting  the  goods  to  his  own  use,  he  is  beyond 
doubt  guilty  of  larceny.  This  is  abundantly  shown  by  8(aie  v. 
Gorman,  2  Nott  &  M.  90  [10  Am.  Deo.  576];  Siaie  v.  Thuntan, 
a  McMull.  882. 

In  this  case  the  facts  very  dearly  show  that  the  defendant 
possessed  himself  of  the  goods  under  a  pretense  to  buy,  when 
in  fact  he  intended  to  steal.  In  such  a  case  there  is  no  possi- 
bility of  the  prisoner  sheltering  himself  under  a  possession 
obtained  by  consent. 

The  motion  is  dismissed. 

EvAirs,  Wabdlaw,  Fbost,  Witbxbs,  and  Wbitnsb,  JJ.,  con- 
curred. 
Motion  dismissed. 


Labcknt,  What  Ck>N8nTUTX8,  ut  Genkral:  See  for  an  extended  diBcoHioift 
of  this  subject  the  note  to  State  ▼.  Homes,  anie,  p.  271.  Am  to  when  one 
ie  to  be  deemed  guilty  of  laroeny  who  obtains  the  manoftl  poesesdon  of  goods 
with  the  owner's  oonsenti  and  subsequently  appropriates  them  to  his  own 
use,  see  People  v.  OaUf  43  Id.  665,  and  oases  cited  in  the  note  thereto.  See 
also  StaU  v.  Oorman,  10  Id.  578. 


Ferguson  v.  WnsELL. 

IS  BlOBABMOH's  Law»  380.] 

AoTUAL  P088XS8ION  or  Land  is  SmmcisNT  to  Maintain  AcnoN  worn 
DnnruBBiNO  Easement  appurtenant  thereto,  and  if  seisin  and  possession 
are  alleged,  but  possession  only  is  proved,  it  is  enough. 

Seisin  akd  Possession  do  not  Mean  Same  Thing;  seisin  is  the  posses- 
sion of  a  freehold  estate,  created  at  common  law  by  livery  of  seisin. 

Easement  Apfubtenant  is  Generally  Extinguished  bt  Unity  of  Tolm 
in  the  dominant  and  servient  estates  in  the  same  person;  not  so  where  it 
is  essential  to  the  enjoyment  of  tbe  estate,  as  in  case  of  an  easement  of 
drainage,  unless,  while  the  estates  are  united,  the  easement  is  actually 
•evered. 

Oase  for  obstructing  a  certain  canal  partly  on  the  plaintiff's 
and  partly  on  the  defendant's  land,  immemorially  used  by  the 
plaintiff  and  those  under  whom  he  claims^  the  declaration  alleg- 
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ing  that  the  plaintiff  was  seised  and  possessed  of  his  land.  It 
appeared  that  the  plaintiff's  and  defendant's  lands  in  question 
constitnted  portions  of  a  certain  rice  swamp,  the  defendant's 
land  being  below  that  of  the  plaintiff,  and  that  the  canal  had 
been  used  for  more  than  fifty  years  for  the  drainage  of  the 
plaintiff's  land.  The  plaintiff  proTed  actual  possession  of  his 
land,  but  failed  to  proTe  title.  It  also  api)eared  that  about  ISIS, 
and  for  seyeral  years  thereafter,  one  S.  W.  Leith,  under  whom 
the  defendant  purchased,  was  the  owner  of  both  tracts.  The 
jury  were  instructed  that  this,  being  a  necessary  easement  ap- 
purtenant to  the  plaintiff's  land,  was  not  extinguished  by  unity 
of  title.  Verdict  for  the  plaintiff.  Appeal  and  motions  for  a 
nonsuit,  and  also  for  a  new  trial  by  the  defendant,  on  the  grounds 
that  the  plaintiff  had  not  proTcd  seisin  or  ownership,  and  that 
the  easement,  if  any,  had  been  extinguished. 

ffendenon,  for  the  appellant. 

0am,  carUra. 

By  Court,  Etaks,.J.  There  is  no  doubt  that  one  proving  the 
actual  possession  of  land  to  which  an  easement  is  attached  may 
have  an  action  for  disturbing  him  in  the  enjoyment  of  it.  And 
it  is  not  denied  that  this  plaintiff  was  under  no  obligation  to 
set  out  the  quantum  of  interest  which  he  had  in  the  land.  Pos- 
session was  all  that  was  necessary  to  be  alleged  or  proved.  It 
has  been  argued  that  seisin  means  the  same  as  possession,  but  I 
do  not  find  this  to  be  so.  It  does  mean  possession,  but  it  is  a 
possession  of  a  freehold  estate,  such  as  by  the  common  law  is 
created  by  liveiy  of  seisin.  The  facts  stated  in  the  declaration 
must  be  such  as  to  give  the  plaintiff  a  cause  for  action,  but  it  is 
not  contended  if  he  sets  out  more  than  this,  he  is  bound  to 
prove  it,  and  if  he  does  not,  there  is  a  variance  between  the  alle- 
gation and  the  proof.  The  rule  from  some  of  the  cases  would 
seem  to  be  this,  that  if  two  facts  are  stated,  and  one  of  them  is  suf- 
ficient,  it  is  not  imperative  on  the  plaintiff  to  prove  both.  Brom* 
field  V.  Janes,  4  Bam.  k  Cress.  880;  S.  C,  10  Eng.  Com.  L.  624, 
was  an  action  for  the  escajxe  of  one  committed  on  execution. 
The  declaration  set  out  that  the  plaintiff  at  Easter  term,  6  Geo. 
lY.,  in  king's  bench,  recovered  against  one  H.  W.  seventy-nine 
pounds,  as  appeared  by  the  record,  and  that  at  Trinity  term  of 
the  same  year  such  proceedings  were  had  as  that  the  plaintiff 
was  entitled  to  his  execution  for  \^^  damages,  etc.;  whereupon 
the  said  H.  W.  was  committed  to  iv^  cu&tody  ot  the  deiendant, 
who  suffered  him  to  escape.     Q^    ,     \x^  ^^  p\ain\aff  gave  in 
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eTidence  his  original  judgment,  but  gave  no  eyidence  of  the 
scire  faciaa,  and  his  proof  was  held  to  be  sufficient.  He  had 
proved  enough  to  maintain  his  action,  and  was  not  bound  to 
prove  the  proceedings  or  the  scire  facias,  although  he  had  set 
them  out  in  his  declaration.  But  there  is  a  confusion  in  the 
cases  on  this  subject,  and  I  am  unable  to  lay  down  any  clear  and 
intelligible  rule  whereby  to  determine  when  a  plaintiff  is  bound 
to  prove  an  unnecessaiy  averment.  It  is  certain  that  some  im- 
material averments  may  be  struck  out  as  surplusage,  and  it  is 
equally  true  that  if  there  be  a  traverse  of  an  immaterial  aver- 
ment, and  issue  be  taken  on  it,  it  must  be  proved.  But  whether 
the  general  traverse  of  the  plea  of  not  guilty  imposes  the' proof 
on  the  pariy  making  the  averment,  is  not  so  very  certain.  I 
would  rather  infer  from  what  is  said  in  1  Ch.  PI.  229,  and 
Ooram  v.  Sweeting,  2  Saund.  206,  that  the  issue  shall  be  made 
by  a  special  traverse.  But  we  meet  this  case  bn  a  different 
ground.  Possession  is  presumptive  evidence  of  title,  not  of  any 
particular  title,  but  of  such  as  is  necessaiy  to  maintain  the 
action.  When,  therefore,  it  was  proved  that  the  plaintiff,  Fer- 
guson, was  in  possession,  the  law  from  this  presumes  he  was 
the  owner  of  the  land,  unless  the  contrary  be  proved.  I  think, 
therefore,  the  defendant  can  take  nothing  by  his  motion  for  a 
nonsuit. 

It  is  not  denied  that  Otibbes  had  a  prescriptive  right  of  drain- 
age through  the  canal  which  the  defendant  has  obstructed,  but 
it  is  contended  that  because  the  title  to  both  estates  was  united 
in  S.  W.  Leith  this  operated  as  an  extinguishment  of  the  ease- 
ment. It  is  true  that  unity  of  title  will  in  general  have  that 
effect.  But  where  the  easement  is  essential  to  the  enjoyment 
of  the  land,  and  the  estate  can  not  be  enjoyed  without  it,  the 
easement  of  necessity  is  appurtenant  to  the  estate,  and  will  pass 
with  it  to  the  purchaser:  Nicholas  v.  Chamberlain,  Cro.  Jao.  121. 
A  man  erected  a  house  on  a  part  of  his  land,  and  built  a  con- 
duit on  another  part,  and  laid  pix>es  to  conduct  the  water  to  the 
house.  He  afterwards  sold  the  house,  and  it  was  held  that  the 
use  of  the  conduit  was  appurtenant  to  the  house,  and  passed  by 
the  sale  to  the  purchaser.  According  to  this  case,  if  Leith, 
whilst  he  was  the  owner  of  both  tenements,  had  dug  the  canal 
for  the  purpose  of  draining  the  plaintiff's  land,  and  had  after- 
wards sold  the  land,  the  right  to  use  the  canal  would  go  with 
the  land. 

It  can  make  no  difference  that  the  canal  was  there  before 
Leith  purchased,  or  that  the  commissioner  in  equity  and  not 


'm 
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Leith  sold  the  land.  When  he  became  the  owner  of  both  ten- 
ementSy  it  was  competent  for  him  to  have  severed  the  easement 
from  the  tenement,  and  if  he  had  done  so,  I  suppose  the  doc- 
trine would  apply  that  an  easement  once  severed  was  extin- 
guished forever.  But  he  used  the  canal  for  the  purposes  to 
which  it  had  been  originally  devoted,  and  in  that  condition  it 
was  sold  as  a  part  of  his  estate.  We  are  of  opinion,  therefore, 
that  the  plaintiff,  who  is  presumptively  the  legal  owner  of  the 
estate,  is  entitled  to  the  use  of  the  canal;  and  to  retain  his  ver- 
dict against  the  defendant  for  obstructing  it. 
The  motion  is 


(/NrnkLL,  WABDLikw,  Fbost,  Withibs,  and  WBnnEB,  JJ.»  oon- 
onrred. 

Motions  dismissed. 

Actual  Posbsbsiov  ov  Lanb  n  Sumanarr  to  Wjjxtaix  Cabb  iob 
QasTBUornro  Baskmbnt,  and  proof  of  saoh  poieiaion  ii  nifficient,  though 
■oiiin  is  alleged:  Pearee  v.  MeClenaghan^  fi5  Am.  Deo.  710. 

EzmioFiSHiaiiT  or  Eabbmint  by  Uvitt  or  Trrui  in  dominant  and 
■anrienteitatee:  See  RUger  v.  Parker^  54  Am.  Deo.  744,  and  note;  Pearee  v. 
MeCUMoghan.  55  LL  710. 


^N  V.  RiOH. 

[•  BMnunDMm'to  L4W»an.] 

Loo-BOOK  Kbft  by  Dbcbasbd  Matb  is  hot  Comfbtbnt  EviDBBCB  for 
the  master  of  a  vessel  in  an  action  against  him  for  an  injury  to  goods 
oarried  by  him,  to  prove  the  ooenrrenoe  of  storms  on  the  voyage. 

PB0TB8T  BY  Mastbb  avd  Cbbw  OB  VxssBL  Bi  Inadkibsxblb  Evidbnob  in 
favor  of  the  master  in  an  action  against  him  for  an  injury  to  goods  car- 
ried by  him. 

Obnbbal  Bolb  as  to  AnmasiBiLiTr  or  Wbittkb  Bbtbibs  and  Dbglaba- 
TI0N8  in  evidence,  stated  per  OT^eall,  J. 

BiTBDXM  IS  ON  Gabbier  to  Show  Injuby  Abosb  vbom  Stbbsb  or  Wbatrbb 
in  an  action  against  him  for  injury  to  goods  where  the  bill  of  lading  ez* 
cepts  "dangers  of  the  sea." 

AonoH  for  injuries  by  sea-water  to  goods  carried  by  the  de- 
fendant, as  master  of  a  certain  vessel,  under  a  bill  of  lading 
excepting  ''  dangers  of  the  sea."  To  prove  the  occurrence  of 
storms  during  the  voyage,  occasioning  the  injuiy,  the  defend- 
ant offered  in  evidence  the  log-book  kept  by  the  mate,  who  had 
since  died,  and  also  a  protest  by  the  master,  mate,  and  crew. 
Both  were  rejected.     The  instructions  need  not  be  stated. 
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Verdict  for  the  plaintiff.  Appeal  and  motion  for  a  new  trial  bj 
the  defendant:  1.  Because  of  the  rejection  of  the  log-book.  2. 
Because  of  the  rejection  of  the  protest.  8.  Because  the  evi- 
dence showed  that  the  vessel  was  seaworthy  when  she  sailed, 
and  that  she  had  encountered  a  severe  storm  on  the  voyage,  and 
the  loss  was  therefore  attributable  to  dangers  of  the  sea. 
4.  Because  the  verdict  was  arbitrary  and  against  the  weight  of 
evidence. 


J.  M.  Walker  and  Hiini^  for  the  motion. 
Ihikes,  contra 

By  Court,  O'Nball,  J.  The  first  groimd  supposes  that  the 
log-book  of  the  ship  Martha  was  competent  evidence.  I  do 
not  perceive  how  it  can  be  very  well  distinguished  from  the 
exclusion  of  the  protest,  which,  according  to  Cudwarth  v.  The 
South  Carolina  Insurance  Go.,  4  Bich.  L.  416  [55  Ami  Deo.  692], 
is  incompetent  evidence. 

It  has,  however,  been  supposed,  that  the  log-book,  as  memo- 
randa of  daily  transactions,  may  be  likened  to  shop-keepers' 
books;  and,  in  that  respect,  might  be  evidence,  when  it  was 
shown  that  the  mate,  a  person  making  the  entries,  was  dead 
or  removed.  It  is  very  clear  that  the  rule  of  admitting  entries, 
analogous  to  shop-keepers'  books,  has  been  of  late  constantly 
narrowed.  This  would  be  an  extension  to  an  entire  new  class 
of  cases,  and  can  not  be  allowed. 

The  case  of  (yNeale  v.  WcUlon,  1  Bich.  L.  234,  can  not  help 
the  defendant  in  this  respect.  For  that  case  does  not  make  a 
memorandum  made  by  a  witness,  at  the  time  of  a  transaction, 
evidence  of  the  facts  then  set  down:  it  only  allows  the  witness 
to  refer  to  it  to  refresh  his  memory.  So  here,  if  the  mate  had 
been  on  the  stand,  he  might  have  referred  to  the  log-book  to 
refresh  his  memory. 

The  rule  as  to  the  admissibility  of  entries  or  declarations 
made  by  third  persons  underwent  the  examination  of  the  court 
of  appeals  in  Oilchrist  v.  Mariinf  Bail.  Eq.  492.  From  the  opin- 
ion which  I  delivered  in  that  case,  in  1831, 1  extract  the  follow- 
ing, page  503,  as  an  exposition  of  the  rule,  and  which  will  show 
that  the  log-book  could  not  be  received  as  an  entxy  or  declara- 
tion: 

''  From  this  view  of  the  cases,  I  come  to  the  conclusion  that, 
before  an  entry  or  declaration  can  be  received  in  any  case,  it 
must  appear — 1.  To  have  been  made  without  any  intent  to 
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falfdfy  the  fact;  2.  In  cases  other  than  those  depending  on 
hearsay,  snch  as  pedigree,  custom,  boundaiy,  and  perhaps 
prescription,  that  it  was  made  against  the  interest  of  the  party 
in  the  subject-matter  of  the  entiy  or  declaration;  and  8. 
That  the  entzy  or  deckration  itself,  unless  where  it  is  made  by 
a  tenant  in  possession,  should  be  so  ancient  as  to  preclude  all 
suspicion  that  it  was  manufactured  for  the  occasion.  And  the 
cases  in  which  entries  or  declarations  are  generally  admissible, 
are — 1.  In  aid  of  or  to  repel  a  legal  presumption  from  lapse 
of  time;  2.  To  give  character  to  an  ancient  possession,  or  to 
make  out  an  ancient  title;  8.  To  corroborate  or  to  repel  a  con- 
clusion arising  from  other  testimony  as  to  a  long  past  event  or 
fact;  and  4.  To  give  character  to  an  actual  recent  possession, 
and  thereby  show  a  right  of  property  in  a  third  person." 

The  second  ground  is  disposed  of,  as  has  been  already  inti- 
mated, by  Cudworth  ▼.  The  South  Carolina  Insurance  Company,  4 
Bioh.  L.  416  [65  Am.  Deo.  692]. 

The  third  ground  is  one  of  fact,  and  the  court  sees  no  reason 
to  suppose  that  the  verdict  was  wrong.  The  former  decision, 
Cameron  v.  Bioh,  4  Strobh.  L.  168  [53  Am.  Dec.  670],  held  very 
properly  that  the  carrier  must  show  that  the  injury  which  the 
plaintiff's  goods  received  arose  from  stress  of  weather.  That 
thei'e  was  testimony  from  which  such  a  conclusion  might  have 
been  drawn  is  true;  but  it  is  equally  true,  that  there  was  equally 
as  much,  if  not  more,  that  the  injury  arose  from  water  exuding 
through  the  deck,  on  which  the  salt  was  stored. 

The  motion  is  dismissed. 

EvAKS,  Wabdlaw,  and  Fbost,  JJ.,  concurred. 
WHrmxB,  J.,  absent. 
Motion  dismissed. 


Mabins  Pbotbst  as  Bvidbnob:  See  Cudworth  v.  South  CanUma  /ml  Cbu, 
65  Am.  Beo.  692,  and  oases  collected  in  the  note  thereto. 

BuBDur  18  ON  Cabribr,  aftbr  Proof  of  Loss  ob  Damaob  of  goods 
which  he  has  ondertaken  to  carry,  to  show  that  it  arose  from  a  cause  for 
which  he  was  not  responsible:  Cameron  v.  Rick^  63  Am.  Deo.  670,  and  note 
soUeoting  prior  cases  in  this  series;  Camden  etc  B.  R.  Co.  t,  BaUiainf,  65  U» 
481;  Leonard  ▼•  ffendriekoon.  Id.  687. 
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Elliott  v.  Rhett, 

[6  BiCBAJUMOir'i  Law,  405.] 

Oravt  of  GoNTivaors  and  Apparent  Easements  is  Imflied  on  Scver- 
ANOB  OF  Hebitaob  where,  though  having  no  legal  existence  as  eaae- 
ments,  they  have  in  fact  been  used  by  the  owner  during  the  unity  of  the 
heritage,  or  where  they  are  necessary  to  the  full  enjoyment  of  the  several 
portions  of  the  heritage. 

Gbant  of  Right  of  Drainage  is  Implied  on  Severance  of  Hebitaob  by 
a  contreyanoe  of  part,  in  favor  of  the  part  conveyed,  as  against  the  resi- 
due, where  such  right  has  been  continuously  exercised  by  the  owner  of 
the  entire  tract,  and  there  is  no  natural  drainage. 

Abaitdonment  of  Sohbmb  of  Cultivation  Which  will  Destroy  Easb- 
vbnt  or  right  of  drainage  in  favor  of  one  part  of  an  entire  tract  owned 
by  a  common  owner,  as  against  the  residue,  where  the  former  part  is 
conveyed  to  another  person,  must  be  permanent;  an  accidental  and  tem* 
porary  breaking  of  a  dam  constitntiDg  part  of  a  system  of  drainage  is  not 
safBdent. 

Aptbalb  must  Generally  Depend  on  Questions  Submitted  to  Coubt 
Below,  and  no  new  ground  can  be  taken  in  the  appellate  court;  but  this 
is  a  rule  for  the  parties  and  counsel,  and  the  appellate  court  may,  in  or- 
der to  do  justice,  assume  any  new  ground  having  an  important  bearing 
on  the  merits,  if  full  opportunity  for  explanation  and  argument  is  giveiu 

Abtificial  Eabement  of  Drainage  Cbeated  bt  Owner  of  Entire  Tract 
in  favor  of  one  part  against  another  is  entitled  to  the  same  consideratioii 
as  if  it  existed  by  nature. 

Artificial  Easement  Substituted  for  Natural  Right  of  property  is 
entitled  to  more  favorable  regard  than  one  which  is  a  restriction  upon  a 
natural  right. 

Request  to  Remove  Disturbance  of  Easement  is  Essentul  before  bring- 
ing an  action  against  one  who  was  not  the  creator  of  the  disturbance. 

Plaintiff  must  Remove  Obstructions  to  Enjoyment  of  Easement  ex- 
isting on  his  own  land,  or  show  his  readiness  to  do  so,  before  he  caa- 
maintain  an  action  against  another  for  disturbing  such  easement. 

Right  to  Easement  may  bb  Lost  by  Encroachment,  in  many  cases. 

Where  Usurped  and  Rightful  Easement  are  Blended  by  the  person 
entitled  to  the  rightful  easement,  he  can  not  complain  of  an  obstruction 
of  both  unless  he  can  show  that  the  usurped  easement  might  have  been 
obstructed  without  disturbance  of  the  rightful  one. 

Case  for  obstruction  of  an  easement.  The  facts  appear  from 
the  opinion.  The  court  instructed  the  jury,  in  substance,  that 
in  a  swamp  the  owner  of  the  upper  part  had  a  right  to  vent 
through  accustomed  channels  over  the  lower  part,  and  if  the 
natural  vents  were  obstructed  by  the  lower  proprietor,  he  must 
substitute  artificial  vents  equally  as  good,  and  that  the  upper 
proprietor  could  be  deprived  of  his  easement  of  drainage  over 
the  lands  below  only  by  express  agreement  or  adverse  user  for 
twenty  years;  that  in  the  present  case,  if  those  through  whom 
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the  plaintiff  claimed  were  accustomed,  when  the  three  planta- 
tions were  united,  to  vent  through  Clark's  dam  over  the  tract 
called  Smilie,  and  sold  said  tract,  the  purchaser  thereof  took 
subject  to  the  easement;  that  if,  at  the  time  of  sale,  the  vent 
had  been  so  long  disused  as  to  afford  presumption  of  an  aban- 
donment, the  easement  was  extinguished;  that  if  the  former 
owners  for  more  than  twenty  years  had  used  Clark's  dam  to 
back  the  water  from  the  tract  called  Smilie  at  the  time  of 
sale,  the  purchaser  of  that  tract  took  free  of  the  easement;  that 
disuse  alone  without  adverse  possession  would  not  extinguish 
such  an  easement,  whether  the  land  was  cleared  or  uncleared; 
otherwise  if  the  disuse  were  attended  by  circumstances  show- 
ing  an  abandonment.  Verdict  for  the  defendant  Appeal  and 
motion  for  a  new  trial  by  the  plaintiff,  on  the  following  grounds: 
1.  Because  the  evidence  showed  that  the  privilege  of  draining 
over  the  defendant's  land,  the  Smilie  tract,  was  annexed  to 
the  plaintiff's  land,  the  Middle  Place,  at  the  time  of  the  sale 
of  the  Smilie  tract,  and  had  never  been  permanently  ob- 
structed or  abandoned.  2.  Because  mere  non-user  of  an  ease- 
ment, even  for  twenty  years,  will  not  raise  a  prestmiption  of 
abandonment.  8.  Because  neglect  to  use  the  canals  above  and 
below  Clark's  dam  during  the  unity  of  ownership  was  no  evi- 
dence of  ownership,  and  because  it  appeared  that  at  the  time  of 
the  sale  of  the  Smilie  tract,  and  until  1835,  the  water  flowed 
and  continued  to  flow  through  Clark's  dam  over  said  tract  from 
Middle  Place.  4.  That  the  right  to  vent  through  the  Mid- 
dle Place  canals  into  the  Smilie  tract  was  a  subsisting  privi- 
lege, and  had  not  been  extinguished  by  the  assertion  of  any 
adverse  right  a  sufficient  time  before  action  brought.  5.  Be- 
cause his  honor  should  have  charged  that  if  they  believed  that 
the  vent  for  the  waters  in  the  land  below  Clark's  dam  was  over 
the  defendant's  land,  they  should  find  for  the  plaintiff  as  to  the 
obstructions  erected  and  continued  before  and  after  the  plaint- 
iff's request  and  the  order  of  the  freeholders  to  remove  them. 
6.  Because  the  verdict  was  against  law. 

TrevUle,  for  the  appellant. 

RlieU  and  Hayne,  contra. 

By  Court,  Wabdlaw,  J.  A  few  prominent  facts,  gathered 
from  the  report  and  admissions  made  at  the  bar,  will  present 
the  case  which  is  to  be  decided. 

The  swamp  upon  which  the  j^^     kfJ&O'^^  ^^  plainVffi  and  de- 
fendant are  situated  had,  by  nn «.         ^o  drainage  «o&dent  iox 


) 
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eoltiYation.  Its  surpliui  waten  weie  slowly  ^dBcbaxged  toward 
the  north-west,  by  sluggish  corrents  on  either  side  of  Mickie 
island,  into  Deer  creek,  and  thenoe  into  Ashepoo  river.  The 
general  surface  was  so  nearly  level  that  canals  and  ditches,  dug 
below  the  surface,  so  as  to  collect  and  cany  o£f  the  waters,  might 
without  much  difSculty  be  so  graded  as  to  run  in  any  desired 
course  if  a  sufficient  outlet  for  them  into  the  creek  or  river  could 
be  had. 

In  1767,  the  date  of  the  oldest  plat  that  was  produced  on  the 
trial,  the  three  plantations  (viz.,  the  Bluff  and  Middle  Place, 
now  belonging  to  the  plaintiff,  and  Smilie,  now  belonging  to 
the  defendant)  belonged  to  one  person,  and  were  all,  in  part  or 
in  whole,  cleared,  ditched,  banked,  and  cultivated  in  rice.  The 
waters  of  the  Bluff  (which,  of  the  three,  was  southernmost  and 
highest  up  the  swamp)  were  by  Boone's  causeway  (which  is  sit- 
uated on  the  line  across  the  swamp  between  the  Bluff  and  Middle 
Place)  obstructed  in  their  natural  flow  over  Middle  Place  and 
turned  into  Boone's  canal,  which  ran  near  the  western  edge  of 
the  swamp,  through  Middle  Place,  and  west  of  Mickie  island  to 
Deer  creek.  The  waters  of  Middle  Place  were  dammed  back 
from  Smilie  by  Clark's  dam  (which  extended  from  Mickie  island 
on  the  west  across  the  western  branch  of  the  swamp  to  the  high 
land  on  the  east),  and  were  turned  by  ditches  or  a  canal  into 
Boone's  canal.  The  natural  flow  of  the  waters  north  of  Clark's 
dam  (round  the  east  and  north  of  Mickie  island  to  Deer  creek) 
was  obstructed  by  Toomer's  bank,  which  had  been  raised  on  the 
adjoining  land  of  Fishbume  or  Ladson,  and  an  artificial  chan- 
nel, cut  partly  through  land  higher  than  any  of  the  swamp,  af- 
forded a  vent  for  these  waters  into  Ashepoo,  in  a  north-eastern 
direction,  so  that  they  were  discharged  far  below  the  mouth  of 
Deer  creek.  Clark's  dam  was  a  short  distance  south  of  the  line 
that  divided  the  Smilie  tract  and  the  Middle  Place  tract;  and 
some  acres  of  swamp,  which  originally  belonged  to  the  latter 
tract  (spoken  of  as  seven  or  fifteen  acres)  were  by  the  dam  sep- 
arated from  Middle  Place  and  connected  with  Smilie;  and  these 
few  acres,  as  well  as  all  of  Smilie,  depended  for  drainage  upon 
the  artificial  channel  which  ran  near  the  eastern  edge  of  the 
swamp  up  to  Clark's  dam,  but  not  through  it. 

In  this  condition  the  three  plantations  seem  to  have  been  cul- 
tivated by  successive  owners  of  the  whole,  from  1767  until  a 
period  shortly  before  1832. 

In  1830  the  cultivation  of  some  of  the  lands  was  neglected, 
an  accidental  break  in  Clark's  dam,  which  had  taken  place  after 
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1826,  VBS  left  unrepaired,  and  the  waters  from  Middle  Place 
flowed  into  Smilie.  In  1882  the  Smilie  tract,  according  to  its 
original  lines,  was  sold  to  George  P.  Elliott,  by  persons  who 
retained  the  other  two  tracts,  until  thej  sold  them  to  the  plaint- 
iff in  1847  and  1840.  The  same  year  George  P.  Elliott  pur- 
chased, he  made  a  dam  to  obstruct  the  flow  of  the  waters,  which 
came  through  the  break  in  Clark's  dam;  and  he  continued  to 
make  improvements  and  obstructions,  until  in  1885  he  had 
made  three  dams  across  the  swamp  on  his  own  land,  and  had 
repaired  Clark's  dam  on  the  land  above,  and  had  filled  up  the 
artificial  channel  between  his  line  and  Clark's  dam.  In  1849 
the  defendant  was  the  owner  of  Smilie  by  purchase  from  George 
P.  Elliott's  vendee,  and  was  continuing  the  obstructions  on  his 
own  land,  and  using  the  artificial  channel  before  mentioned, 
which  is  now  called  the  Smilie  canal;  the  plaintiff,  insisting 
upon  his  right  to  discharge  the  waters  of  Middle  Place  through 
Clark's  dam  into  the  Smilie  canal,  or  upon  the  Smilie  tract,  pro- 
cured the  defendant's  bank  to  be  cut  by  a  magistrate  and  free- 
holders, and  brought  this  action  to  recover  damages  for  the 
obstruction. 

If  no  break  had  ever  occurred  in  Clark's  dam,  there  would 
have  been  no  circumstance  which  could  have  suggested  a  differ- 
ent rule,  for  the  rights  of  the  parties,  from  the  disposition  or 
arrangements  which  had  been  made  for  the  use  of  the  planta- 
tions by  the  proprietors,  who  owned  them  all.  Apart  from  all 
consideration  of  time,  there  is  implied,  upon  the  severance  of  a 
heritage,  a  grant  of  all  those  continuous  and  apparent  easements, 
which  have  in  fact  been  used  by  the  owner  during  the  unity, 
though  they  have  had  no  legal  existence  as  easements,  as  well 
as  of  all  those  necessary  easements  without  which  the  enjoyment 
of  the  several  portions  could  not  be  fully  had:  Ghde  &  What^ 
on  Easem.  49. 

To  no  subject  is  this  doctrine  more  applicable  than  to  the 
rice  plantations  on  our  inland  swamps,  in  which  the  natural 
flow  of  water  must  be  aided  and  controlled  by  artificial  con- 
trivances, and  these  may  be  infinitely  diversified  according  to 
the  judgment  and  ability  of  the  owner.  Those  benefits  or 
inconveniences  which,  according  to  the  scheme  of  culture  that 
was  adopted  by  the  owner  of  a  whole  body  of  land,  were  en- 
joyed or  suffered  by  a  parcel  thereof  ^^^  ^^  ^^'^  sold,  provided 
they  are  of  unintermitting  <^haTactDT  fi^^  ^^  shown  \yj  external 
works,  pass  with  the  parcel  as  ^^^^  asaxy  in^cidentB  oi  \ii^  Aand. 
They  are  like  the  natural  o&set^    ^    gJ  TOCDJu^'gvffi^^  wid  sup- 

Am.  Dkj.  Vou  LVn-tt  ^Xjb* 
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porting  soil.  Indeed,  on  a  rice  plantation,  the  ditches  and 
banks  are  real  substitutes  for  the  insufficient  arrangements  of 
nature,  the  marks  of  which  are  often  entirely  obliterated. 

If  Clark's  dam  had  been  in  repair  when  George  P.  Elliott 
bought  Smilie,  there  could  then  be  no  doubt  that  he  and  those 
who  derive  title  from  him  might  not  only,  by  banks  and  dams, 
resist  the  discharge  upon  Smilie  of  the  waters  from  Middle 
Place,  which  had  been  long  dammed  back  by  Clark's  dam  and 
turned  into  another  channel,  bat  might  insist  that  Clark's  dam 
should  be  in  all  respects  regarded  as  a  natural  bank,  which  the 
owner  of  Middle  Place  could  not  rightfully  cut  or  alter  to  their 
damage. 

But  Clark's  dam  was  broken  when  George  P.  Elliott  pur- 
chased— the  water  might  then  be  seen  to  descend  through  it 
from  Middle  Place  to  Smilie  according  to  the  law  of  nature; 
and  was  not  Smilie,  when  bought,  subject  to  the  natural  ease- 
ment which  this  law  imposed  ?  This  depends  upon  the  manifesta- 
tions of  the  will  of  the  owner  of  the  two  tenements.  The 
arrangements  which  he  had  made  he  could  change  at  pleasure; 
and  if  he  had,  before  the  sale  of  Smilie,  shown  that  his  scheme 
was  changed,  and  that  he  no  longer  intended  Clark's  dam  to 
remain  as  an  obstruction  to  the  natural  flow  of  the  waters,  then 
his  last  disposition  furnished  the  rule  according  to  which  the 
purchaser  should  take  Smilie,  burdened  or  benefited  by  the 
qualities  which  were  attached  to  it  But  a  change  which  is  to 
impress  lasting  qualities  on  an  estate  must  be  permanent  and 
not  temporary.  There  must  be  an  abandonment  of  the  old 
scheme,  and  either  the  adoption  of  a  new  one  or  an  acquies- 
cence in  the  natural  order  of  things  that  may  follow  the  aban- 
donment: LuUreVa  Case,  4  Co.  86.  Upon  this  point,  the 
verdict  of  the  jury,  under  the  instructions  which  were  given, 
shows  conclusively  that  there  was  no  abandonment  of  the 
scheme  of  culture  which  had  been  long  persisted  in,  but  only 
an  accidental  and  temporary  derangement  of  it,  no  more  indi- 
cating a  change  of  purpose  than  any  decay  of  materials  or  oc- 
casional disuse  of  an  improvement  would  do.  To  this  conclusion 
the  conduct  of  George  P.  Elliott,  in  repairing  Clark's  dam,  the 
acquiescence  of  those  under  whom  the  plaintiff  claims  from 
1835  till  1849,  in  obstructions  of  the  right  now  urged  to  dis- 
charge through  Clark's  dam,  and  the  evidence  of  the  insuffi- 
ciency of  the  Smilie  canal,  even  in  its  present  improved 
condition,  to  discharge  more  than  the  waters  of  Smilie,  all 
plainly  conduce:  and  besides  the  mere  fact  that  there  was  a 
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break  in  Clark's  dam  when  George  P.  Elliott  pnrchased,  we  see 
notbiDg  in  the  evidence  to  favor  the  view  of  the  plainti£f. 

What  we  have  said  decides  the  case  which  the  plaintiff  pre- 
sented on  the  circuit,  where,  throughout  the  trial,  he  urged  his 
right  to  drain  Middle  Place,  through  Clark's  dam,  into  and 
upon  Smilie.  He  now,  under  his  fifth  ground  of  appeal,  pre- 
sents a  new  case  to  this  court,  claiming  a  narrower  right,  if  the 
other  should  be  denied  to  him.  It  is  this:  He  has,  as  before 
mentioned,  a  few  acres  below  Clark's  dam,  between  it  and  the 
Smilie  boundary  line.  These,  by  the  scheme  of  culture  adopted 
by  the  owners  of  the  two  tenements,  were  connected  with 
Smilie,  and,  like  it,  drained  through  the  artificial  channel  now 
called  the  Smilie  canal:  the  defendant  has  continued  obstruc- 
tion which  George  P.  Elliott,  between  1832  and  1835,  made  to 
this  drainage;  and  for  this,  it  is  said,  the  plaintiff  should  re- 
cover, even  if  he  has  not  a  right  to  drain  through  Clark's  dam. 

The  first  count  of  the  declaration  complains  of  defendant's 
having  obstructed  the  natural  course  of  the  waters  from  plaint- 
iff's  low  ground  through  defendant's  land  to  tide-water:  under 
this  the  plaintiff's  new  case  could  not  he  made,  for  the  natural 
course  had  been  obstructed  and  was  superseded  by  an  artificial 
channel,  at  the  time  the  heritage  was  severed,  long  before  and 
ever  since. 

The  third  count  is  also  inapplicable;  for  it  complains  of  the 
defendant's  neglecting  to  repair  the  artificial  channel,  as  he  was 
bound  to  do,  and  there  is  no  evidence  that  the  defendant  was 
bound  to  repair  the  channel  upon  plaintiff's  land,  nor  that  the 
channel  upon  defendant's  own  land  has  been  out  of  repair. 

The  second  count  complains  that  defendant  has  continued 
banks  which  had  been  wrongfully  erected,  and  thereby  has  ob« 
structed  the  plaintiff's  right  to  drain  the  water  from  his  land 
into  a  channel  leading  over  the  land  of  the  defendant.  This 
might  serve  either  for  the  larger  right  to  drain  the  waters  above 
Clark's  dam  into  the  channel,  or  for  the  smaller  right  which  the 
new  case  presents:  and  it  is  said  for  the  plaintiff  that  this  smaller 
right  is  shown  by  the  evidence,  and  should  be  now  sustained  by 
the  court,  although  it  was  not  U^cjaA  oitx  tti©  ^^^  laelow. 

The  general  rule  is,  that  appQ|Q    «t\\x^^  de^iii  u^ou  \Xie  quBS- 
tion  or  point  submitted  to  th^^     j,  \>e\o^  ^  wi^  ^^^  ^^  ^^^ 
ground  shall  be  taken  in  the  ^  ^0*     |  e»^^^'.  Ford^-Trawa, 
2  Brev.  299.    This  is,  howey^VA  ^ \^  iox  ^^S^i^^  ^^^  ^''J 
counsel,  not  for  the  court,    ^^.^^n  ^    i^  ^uV  \ax  >3(^^  "^""^^^^ 
justice  by  assuming  any  grow.    \.^   ^  w>V^  *^  ^X^V'^^  \fi    ^^  wx 
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imporiant  bearing  on  fhe  merits  of  the  case,  taking  care  only 
that  there  shall  be  full  opportoniiy  afforded  for  explanation  and 
argument:  MitcheU  ▼.  Andenon,  1  Hill  (S.  C),  69  [26  Am.  Dec. 
158].  When  a  case  has  been  heard  below  and  decided  conectlj 
according  to  the  eyidence  that  was  there  adduced,  this  court 
will  not  listen  to  an  application  for  new  trial  on  the  suggestion 
that  a  ground  not  before  taken  may,  if  another  opportunity  be^ 
afforded,  be  sustained  by  evidence  which  was  not  offered  before^ 
although  it  might  have  been;  but,  in  its  discretion^  this  court 
may  supply  the  inadvertent  omissions  of  either  judge  or  counsel^ 
by  deducing  any  result  which  will  follow  from  a  just  applica- 
tion of  the  law  to  the  evidence  that  was  before  the  juiy.  If  w» 
could  then  see  clearly  that  the  plaintiff's  new  case  ought  to  hav» 
come  to  a  result  different  from  that  which  was  attained  on  the- 
trial  that  involved  it,  a  rehearing  would  be  awarded. 

The  objection  to  the  new  case  most  urged  by  the  defendant 
is,  that  (even  if  the  right  to  drain  through  the  Smilie  canal  the- 
few  acres  of  the  Middle  Place  tract  which  lie  below  Glark's  dam 
was  established  by  the  disposition  of  the  owners  of  the  two  ten* 
ements)  that  right  has  been  extinguished  by  the  acquiescence  of 
the  owners  of  Middle  Place  in  the  obstructions  which  were- 
made  by  G^rge  P.  Elliott.  It  is  said  that  these  obstructions, 
were  permitted,  and  were  incompatible  with  the  continuance  of 
the  easement  now  claimed;  that  they  amounted  to  such  an 
alteration  in  the  disposition  of  the  dominant  tenement  as  mad» 
it  no  longer  capable  of  the  perception  of  this  easement,  and 
that  thus  they  established  a  new  disposition  which  did  not  em- 
brace the  easement:  Idggina  v.  Inge,  7  Bing.  682;  Qale  &  WhaL. 
on  Easem.  854. 

Upon  this  point  it  must  be  remarked  that  the  natural  condi«- 
tion  of  the  few  acres  in  question  is  not  made  clear  by  the  evi- 
dence. They  may  have  been  higher  than  the  Smilie  Place,  sa 
that  water  from  them  naturally  flowed  over  the  Smilie  Place, 
and  would  naturally  flow  into  the  Smilie  canal;  or  they  may  (a» 
is  represented  in  Bacot's  plat)  have  been  in  a  basin  lower  than 
the  lands  above  or  below,  so  that  by  nature  water  was  ponded 
on  them,  and  only  the  surplus  after  great  rains  would  now  rua 
toward  the  north.  The  ditches  which  once  went  from  them  ta 
the  Smilie  canal  may  or  may  not  have  drained  them. 

The  natural  easement,  if  any  existed,  was  once  superseded  biy 
the  disposition  of  the  owner  of  the  two  tenements:  the  artificial 
easement  which  he  created,  whatever  may  have  been  its  extent, 
existed  at  the  time  of  the  sale  to  Oeoige  P.  Elliott,  and  is  in  no- 
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respect  entitled  to  less  consideration  than  if  it  existed  by  nature. 
A  right  to  obstruct  it,  so  far  as  practicable^  might  have  been 
granted;  but  substituted  as  it  was,  for  the  natural  right  of 
property,  it  is  entitled  to  more  favorable  regard  than  are  those 
easements  which  are  restrictions  upon  natural  rights.  It  is 
clear  that  no  mere  non-user,  independent  of  all  change  of  dis- 
position and  of  all  obstruction,  would  have  destroyed  it,  or 
could  have  done  so,  without  substituting  something  else  equally 
or  more  inoonyenient  to  the  defendant,  which  must  naturally 
have  followed  from  the  necessity  of  some  outlet  for  the  watcnr 
between  Clark's  dam  and  Smilie.  Strong  circumstances  only 
could  show  an  intention  permanently  to  abandon  it:  and  it  is 
unnecessaiy  for  us  to  consider  whether  such  intention  should 
be  inferred  from  anything  short  of  that  length  of  adverse  en- 
joyment in  obstruction  of  it,  which  would  raise  the  presump- 
tion of  a  grant  of  an  easement,  or  of  a  right  to  obstruct  a 
natural  incident  of  property.  The  acts  of  George  P.  Elliott, 
particularly  his  filling  up  the  ditches  between  his  land  and 
Clark's  dam,  were  in  themselves  veiy  strong;  but  we  can  not 
venture  to  say  that  there  was  such  evidence  of  the  consent  of 
the  persons,  under  whom  the  plaintiff  claims,  to  these  acts,  that 
from  them,  unconfirmed  by  twenty  years'  continuance,  the  jury 
must  have  found  that  the  easement  claimed  by  the  plaintiff  in 
his  new  case  has  been  extinguished. 

There  are,  however,  other  objections  to  the  plaintiff's  new 
case,  which  require  no  deductions  from  the  evidence  that  the 
jury  have  not  drawn. 

Where  a  defendant  was  not  the  original  creator  of  the  dis- 
turbance of  an  easement,  an  action  will  not  lie  against  him  until 
he  has  been  requested  to  remove  the  cause  of  the  disturbance 
which  is  on  his  land:  Penruddockfs  Case,  5  Co.  101;  Brenl  v. 
Haddon,  Cro.  Jac.  555;  and  where  obstructions  to  the  plaintiff's 
enjoyment  of  an  easement  exist  upon  his  own  land,  and  without 
the  removal  of  these,  nothing  that  the  defendant  could  be  law- 
fully required  to  do  would  restore  the  enjoyment,  the  plaintiff 
must  remove  these  obstructions,  or  show  his  readiness  to  do  so, 
before  he  can  require  the  defendant  to  do  what  would  be  of  it- 
self insufficient.  In  this  case,  the  evidence  shows  that  on  the 
eastern  edge  of  the  plaintiff's  low  ground,  below  Clark's  dam, 
the  Smilie  canal  was,  before  1832,  continued  up  to  Clark's  dam, 
and  that  a  diagonal  ditch  ran  from  a  point  on  the  Smilie  canal, 
which  point  is  near  to  the  boundary  line  between  the  two  tracts 
(Middle  Place  and  Smilie),  through  this  low  ground  up  to  the 
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western  end  of  Clark's  dam.  At  ihe  junction  of  this  ditch  with 
the  canal,  a  trunk  was  placed.  George  P.  Elliott  went  upon 
the  land,  now  owned  by  plaintiff,  and  removed  the  trunk,  and 
filled  up  both  ditch  and  canal  above  the  boundary  line.  To 
drain  in  this  ditch  and  canal,  according  to  the  condition  they 
were  in  when  the  possession  of  both  tenements  was  in  one  owner, 
is  the  right  of  the  plaintiff,  if  he  has  any  right  to  drain  through 
defendant's  land.  No  obligation  is  shown  to  have  devolved  upon 
defendant  to  remove  the  obstructions  which  were  upon  plaintiff's 
land.  The  plaintiff  has,  by  nothing  that  he  has  done,  evinced 
his  desire  to  drain  his  few  acres  below  Clark's  dam,  according 
to  the  former  scheme  of  culture;  but  he  caused  the  defendant's 
bank  to  be  cut  at  a  point  west  of  the  point  where  the  canal,  as 
it  formerly  was,  would  have  cut  this  bank,  thus  showing  an  in- 
tention to  drain  according  to  some  imagined  natural  right,  and 
not  according  to  the  arrangement  which  had  been  made  for  the 
two  tenements;  and  above  all,  he  cut  the  bank  when  the  vent 
through  Clark's  dam  was  open,  thus  evincing  an  intention  to 
drain,  not  his  few  acres  below  the  dam  only,  but  the  whole  of 
his  Middle  Place.  He  thus  added  to  an  easement  which  he  may 
have  been  entitled  to  a  larger  easement  which  the  decision  made 
on  the  circuit  and  hereinbefore  approved  by  us,  shows  he  had 
no  right  to.  In  many  cases,  the  right  to  an  easement  is  lost  by 
encroachment:  OarriU  v.  Sharp^  3  Ad.  &  El.  325;  S.  C,  4 
Nev.  &  M.  834. 

Without,  however,  deciding  anything  on  that  head,  we  can 
see  that  the  obstructions  continued  by  the  defendant  were 
necessary  to  guard  him  against  the  larger  right  which  the 
plaintiff  had  undertaken  to  establish,  and  that  the  plaintiff  has 
no  right  to  complain  of  these  obstructions  as  disturbances  of  a 
rightful  easement,  unless  he  can  show  that  the  usurped  ease* 
ment  could  have  been  obstructed  without  disturbance  of  the 
rightful  one.  He  so  blended  the  two  in  his  attempt  to  enjoy 
them  that  the  defendant  could  not  separate,  and  might  law- 
fully obstruct  both,  at  any  rate  until  the  excess  over  the  right 
was  corrected:  Gale  &  What,  on  Easem.  374.  It  thus  appear 
that  if  the  plaintiff  had  on  circuit  admitted  what  we  find  to 
have  been  correctly  decided,  that  he  had  no  right  to  drain 
through  Clark's  dam,  and  had  there  presented  only  the  new 
case  which  he  has  here  submitted,  he  ought,  under  the  evidence 
which  was  adduced,  to  have  been  nonsuited. 

The  motion  is  therefore  dismissed. 

O'Neall,  Evahs,  Fbost,  and  "Wustsxr,  JJ.,  concurred* 
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WnsEBS,  J.  I  concur  in  this  opinion:  but  desire  to  observe 
that  I  would  favor  a  new  trial  to  the  plaintiff,  that  he  might 
litigate  singly  his  "new  case"  (as  it  is  termed),  if  I  supposed 
that  the  record  in  this  cause,  the  verdict,  and  this  decision 
would  operate  to  estop  him  from  testing  (if  he  should  so  desire) 
a  right  to  drain,  by  natural  flow  or  through  artificial  substitute 
(as  the  case  may  be),  over  the  defendant's  premises,  so  much 
of  the  plaintiff's  Middle  Place  as  is  situate  below  Clark's  dam. 

Motion  dismissed. 


CONTINUANOS  07  EASEMENTS  ON  SEVERANCE  07  HeBITAOB,  A8    BETWEEN 

Parts  therbo7. — ^It  is,  of  course,  impossible  for  one  to  have  an  easement 
proper  in  his  own  land,  inasmuch  as  his  ownership  swallows  all  inferior 
rights.  But  it  is  clear  that  the  owner  of  an  entire  estate,  or  of  two  or  more 
adjoining  tenements,  may  impress  upon  one  part  of  the  estate,  or  upon  one 
or  more  of  the  tenements,  an  apparent  servitude  in  favor  of  the  other  parts 
or  tenements,  which  partakes  of  all  the  qualities  of  a  true  easement,  except 
that  so  long  as  the  unity  of  ownership  continues,  it  is,  so  to  speak,  a  mere 
easement  at  wiU,  terminable  at  the  pleasure  of  the  owner.  The  question 
proposed  for  discussion  in  this  note  is,  as  to  whether  or  not  such  quasi  ease- 
ments remain  and  ripen  into  real  easements,  upon  severance  of  the  ownership 
by  conveyance  of  the  dominant  or  servient  {Murts  or  tenements.  This  ques- 
tion depends  for  solution  somewhat  upon  the  nature  of  the  apparent  ease- 
ment, and  also,  perhaps,  upon  the  further  question,  whether  or  not  it  is  thA 
dominant  or  servient  part  or  tenement  that  is  alienated. 

Implied  Grant  o7  Apparent  and  Ck>NTiNTrou8  Easements  on  Contet* 
INO  Part  op  Heritaob. — Upon  a  conveysnce  of  part  of  an  entire  estate,  or 
of  one  of  two  adjacent  tenements,  all  apparent  and  continuous  privileges  or 
qucui  easements  over  the  remaining  lands  of  the  grantor,  annexed  to  the  park 
granted  during  the  unity  of  ownership  for  the  beneficial  and  comfortable  en* 
joyment  thereof,  and  in  actual  use  by  the  grantor,  or  with  his  consent  at  the 
time  of  the  grant,  will  pass  by  implication,  without  the  word  ''appurte- 
nances," or  the  like,  in  the  conveyance:  Washb.  on  Easem.  43,  44;  Gale  on 
Easem.,  4th  ed.,  85;  Goddard's  Law  of  Easem.,  Bennett's  ed.,  119,  122; 
Nicholas  v.  Chamberlain,  Cro.  Jac.  121;  Barnes  v.  Loach,  L.  B.,  4  Q.  B.  Div., 
494;  S.  C,  48  L.  J.  Q.  B.  Div.  756;  Cave  v.  Crqfts,  53  Gal.  135;  S.  0.,  6  Rep. 
423;  Thompson  v.  Miner^  30  Iowa,  386;  Henry  v.  Koch,  80  Ky.  391;  S.  C,  44 
Am.  Rep.  484;  S.  0.,  15  Rep.  268;  FeUers  v.  Humphreys,  18  N.  J.  Eq.  2G0; 
S.  C.  affirmed,  19  Id.  471;  Denton  v.  Leddell,  23  Id.  64;  Lampman  v.  Milks, 
21  N.  T.  505;  Parsons  v.  Johnson,  68  Id.  62;  S.  C.,  23  Am.  Rep.  149;  Sim- 
mons  V.  Cloonan,  81  N.  T.  557;  Kenyon  v.  Nichols,  1  R.  I.  411;  certainly  so, 
where  such  privileges  or  quasi  easements  are  necessary  for  the  reasonable  and 
convenient  enjoyment  of  the  granted  premises:  Gale  on  Easem.,  4th  ed.,  85; 
NicJvolas  V.  Chamberlain,  Cro.  Jac.  121;  Story  v.  0<Un,  7  Am.  Dec.  50,  note; 
Morrison  v.  King,  62  111.  30;  Mitchell  v.  Sdpel,  53  Md.  251;  S.  C.,  36  Am. 
Rep.  404»  and  note;  Lanier  v.  Booth,  50  Miss.  410;  Brakdy  v.  Sharp,  9  N.  J. 
Eq.  9;  S.  C.,  10  Id.  206;  Ki^er  v.  Imhoff,  26  Pa.  St.  438;  PhiUips  v.  PhilUps, 
48  Id.  178;  Coolidge  v.  Hager,  43  Vt.  9;  DUlman  v.  Hoffman,  38  Wis.  569. 
But  the  point  as  to  whether  or  not  such  privileges  must  be  necessary  to  the 
enjoyment  of  the  grant,  in  order  to  pass,  will  be  further  discussed  in  a  sab* 
lequent  section  of  this  note. 
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A  leading  Amerioui  eaae  on  this  subject  of  implied  grants  of  easements  on 
conTeyanoe  of  part  of  an  estate  or  of  one  of  two  adjacent  tenements  is 
Lampman  t.  ift£kf»  21  N.  T.  605,  in  which  Selden,  J.»  thus  states  the  doc> 
trine:  "The  rale  of  the  common  law  on  this  subject  is  well  settled.  Tha 
principle  is  that  where  the  owner  of  two  tenements  sells  one  of  them,  or  the 
owner  of  an  entire  estate  sells  a  portion,  the  purchaser  takes  the  tenement 
or  portion  sold,  with  all  the  benefits  and  hardens  which  appear  at  the  time  oC 
the  sale  to  belong  to  it  as  between  it  and  the  property  which  the  vendor  re- 
tains. This  is  one  of  the  recognised  modes  by  which  an  easement  or  secri* 
tade  is  created.  No  easement  exists  so  long  as  there  is  a  unity  of  ownerships 
becaase  the  owner  of  the  whole  may,  at  any  time,  rearrange  tiie  qualities  of 
the  several  parts.  But  the  moment  a  severance  occurs  by  the  sale  of  a  part^ 
the  right  of  the  owner  to  redistiibute  the  properties  of  the  respective  por> 
tions  ceases,  and  easements  or  servitudes  am  created  oorreaponding  to  the 
benefits  and  burdens  mutually  existing  at  the  time  of  the  sale.'' 

This  mode  of  creating  easements  between  two  tenements  by  a  nrnnmnm 
owner  of  both  making  the  enjoyment  of  one  dependent  in  some  measure  upon 
some  service  or  burden  imposed  upon  the  other,  and  then  cunveying  the  for^ 
mer  tenement,  is  strictly  analogous  to  the  dettnuUion  dd  pin  de  famUU 
of  the  ff^ench  law,  whereby  an  owner  of  several  heritages  may  so  arrange  or 
dispose  them  that  one  will  receive  a  benefit  from  another  which  will  ripen 
into  a  servitude  on  severance:  Washb.  on  Easem.  16;  Qale  on  Easem.,  4th 
ed.,  86.  In  the  Louisiana  revised  civil  code,  sec  769,  it  ii  expressly  pro- 
vided, in  accordance  with  the  doctrine  of  the  French  law  on  tills  subject^ 
that  '*  if  the  owner  of  two  estates  between  which  there  exists  an  apparent 
sign  of  servitude  sell  one  of  thoae  estates,  and  if  the  deed  of  sale  be  silent 
respecting  the  servitude,  the  same  shall  continue  to  exist  actively  or  passively 
in  favor  of  or  upon  the  estate  which  has  been  sold.*' 

The  reason  upon  which  this  doctrine  of  an  implied  grant  of  apparent  and 
continuous  easements  on  conveyance  of  one  of  two  tenements  or  parts  of  an 
estate  is  said  to  be  found  in  the  maxim  that  when  a  thing  is  granted  every- 
thing necessary  to  the  enjoyment  thereof,  which  is  in  the  grantor's  gift^  is 
also  presumed  to  be  granted:  Hford's  Ccue^  11  Bep.  52;  Pcfitifati  v.  Bierqft^ 
1  Saund.  321;  and  in  the  kindred  maxim  that  "no  man  can  derogate  from 
hk  own  grant:"  Washb.  on  Essem.  31;  Qale  on  Easem.,  4th  ed.,  87.  This 
latter  maxim  is  merely  the  formulation  of  a  principle  of  the  law  of  estoppeL 
Certain  it  is  that  where  the  owner  of  two  tenements  or  parts  of  an  estate  so 
arranges  them  with  respect  to  each  other  in  mode  of  cultivation  or  improve- 
ment, or  the  like,  that  one  visibly  and  continuously  receives  from  the  other 
some  benefit  or  service,  which  would  constitute  a  valid  easement  if  they  were 
separately  owned,  and  which  is  apparently  intended  to  be  permanently  an- 
nexed to  the  former  tenementi  he  ought,  on  conveyance  of  that  tenement,  to 
be  deemed  estopped  to  deny  that  such  service  or  benefit  passes  by  the  grant 
as  an  easement  appurtenant.  It  would  perhaps  be  difficult,  however,  to  ex- 
plain some  of  the  adjudications  on  this  subject  by  reference  to  the  principles 
of  estoppel. 

Easbmsnt  must  bb  Afpabxnt  and  GoNTiNVoas  TO  Pabs  by  iMFUOATIOy 
on  conveyance  of  part  of  an  entire  heritage,  or  of  one  of  two  adjacent  tene- 
ments, except  where  it  is  an  easement  of  strict  necessity:  Otaoe  v.  Bearding, 
27  Ii.  J.  Ex.  286;  Polden  v.  Bastardy  8  L.  T.,  N.  S.,  535;  S.  C,  4  Best  ft  S. 
258;  S.  0.  affirmed,  13  L.  T.,  N.  S.,  441;  S.  C,  7  Best  &  S.  130;  S.  C,  L.  B., 
1  Q.  B.,  156;  Suffidd  v.  Brwon,  9  L.  T.,  N.  S.,  627;  S.  C,  10  Jnr.,  N.  a.  111; 
&a,83L.J.Ch.249;  S.  C,  4  De  O.  J.  &  a  185;  &  C,  12  Week.  Bep.  356; 
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I*yfr  V.  Carter^  1  Harlot  &  N.  916;  S.  C,  20  L.  J.  Ex.  208;  DenJUm  ▼.  Led* 
'dell,  23  K.  J.  Eq.  64;  Lampman  v.  MUks,  21  K.  T.  £05;  BuUerworth  v.  Croto- 
/>rd.  46  Id.  349;  S.  C,  7  Am.  Rep.  352;  Ki^er  r.  Imhcg,  26  Pa.  St  438; 
FranMB  Appeal,  96  Id.  200;  Evam  t.  Dana,  7  B.  I.  306;  Providence  Tod 
Co.  V.  Corliss  Steam  Engine  Co.,  9  Id.  671.  In  the  case  last  cited.  Bray  ton, 
</•  J.,  said:  "  The  rale  reqairee  that  the  easement,  to  pass  as  sach  by  implied 
.grant,  moat  be  eontinaoas  and  apparent  It  most  be  attended  with  some 
Alteration  of  the  tenements,  which  in  its  natare  is  obvioas  and  permanent, 
sometimes  expressed  in  other  words;  that  the  easement  mast  be  apparent, 
the  alteration  mast  be  sach  as  may  be  seen  on  inspection  to  be  adapted  to 
the  nse  of  the  estate  to  which  it  is  annexed,  and  to  be  intended  for  its  ase. 
It  most  be  eontinaoas:  this  is  the  term  need.  This  is  explained  in  the  books 
to  mean  an  easement  to  the  enjoyment  of  which  no  act  of  the  party  is  neces- 
sary, and  the  instance  given  of  sach  is  a  spoat  which  is  attached  casting  the 
water,  whenever  it  falls  upon  the  adjoining  estate  withoat  any  act  done,  and 
•existing  independent  of  any  act  of  nser.  So  of  a  watercoarse,  whether 
nataral  or  artificial;  water  pipes  to  faring  water  apon  or  carry  it  off  the 
premises."  In  BtOterworih  v.  Cnuqford,  46  N.  T.  349;  S.  C,  7  Am.  Rep. 
^2,  it  is  said  that  the  doctrine  is  **  confined  to  cases  where  an  apparent  sign 
4)f  servitade  exists  on  the  part  of  one  of  them  [the  tenements]  in  favor  of  the 
<»ther;  or,  as  expressed  in  some  of  the  aathorities,  where  the  marks  of  the 
harden  are  open  and  yisible." 

The  distinction  between  ' '  apparent "  and  "  non-apparent "  servitades  ander 
the  Tirwiisiana  code  is  thas  defined:  '^Apparent  servitades  are  sach  as  are  to 
be  V'crceivable  by  exterior  works;  sach  as  a  door,  a  window,  an  aqaeduct 
Non-apparent  servitades  are  sach  as  have  no  exterior  sign  of  their  existence; 
each,  for  instance,  as  the  prohibition  of  bailding  on  an  estate,  or  of  bailding 
Above  a  particnlar  height:"  Rev.  Civ.  Code,  art  728.  In  Pyer  v.  Carter,  1 
Harlst  ft  K.  916;  8.  C,  26  L.  J.  Ex.  268,  an  easement  is  said  to  be  apparent 
not  only  where  it  most  necessarily  be  seen,  bat  also  where  it  might  be  seen 
on  car^l  iDspection  by  a  person  ordinarily  conversant  with  the  sabject 
That  was  a  case  where  tiie  part  conveyed  was,  as  we  shall  presently  see,  held 
sabject  to  an  easement  in  favor  of  the  part  retained  by  the  grantor.  The 
decision  certainly  goes  to  the  verge  of  the  law  in  favor  of  implied  easements, 
«nd  has  been  mach  criticiBed.  Where  the  grantee,  before  the  conveyance, 
had  erected  a  mill  and  dam  on  the  land  granted,  without  the  knowledge  of 
the  grantor,  who  resided  abroad,  and  the  dam  caused  the  water  to  flow  back 
•on  other  land  of  the  grantor,  there  was  held  to  be  no  easement  implied  in  the 
eonveyance,  because  it  was  not  apparent  to  the  grantor:  Tabor  v.  Bradley, 
18  N.  Y.  109. 

By  a  "  continuous  "  easement  is  meant,  as  already  stated  in  the  quotation 
given  from  Providence  Tool  Co.  v.  Corliss  Steam  Engine  Co.,  9  R.  L  571,  an 
easement  which  continues  without  any  further  act  of  the  vendor,  and  not 
one  which  depends  upon  the  repetition  of  particular  acts.  It  must  be  an 
easement  which  is  self-perpetuating  withoat  human  aid:  Lampman  v.  MUks, 
21  N.  Y.  505.  "Continuous "and  "dia^  Ul^noaa"  easements  are  thus  de- 
fined in  Rev.  Civ.  Code  La.,  art.  7«^^ « nouUauoua  lemitadea  are  t^ose 
whose  use  is  or  may  be  continual  wi^K  •  «  act  ol  man,    ^xxcYi  ate  aque- 

ducts, drain,  view,  and  the  like.    Di J/^\\t  ^      ^«  Betviluaea  aro  waftVi  aa  need 
the  act  of  man  to  be  exercised.    SucU^vti^^^   -rt*"^^  ^'^  ^gsaaa^^,  <A  ^rawin^ 
water,  pasture,  and  the  like."  ^    ^^   ^^ 

Upon  the  principle  of  estoppel  i  V        ,^  a^eox.^^  ^^^  ^"^^^ 

sement  must  be  apparent  and  c^^       x  .  V^   qX^^  \ft^»^   ^ 
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on  aeveranoe  of  a  heritage  by  oonTeyance  of  part.  Estoppel  is  to  prevent 
fraud;  bat  there  is  no  fraud  in  denying  after  convey ance  a  pretended  ease- 
ment  which  was  unknown  to  the  grantee  at  the  time  of  oonveyance,  because 
not  apparent,  and  therefore  could  not  have  operated  as  an  inducement  to  the 
purchase.  So  there  can  be  no  fraud  in  denying  a  discontinuous  apparent 
easement  depending  upon  the  repetition,  by  the  grantor  or  his  servants,  of 
acts  done  on  his  own  laud,  because,  however  frequent  the  repetition,  such  a 
use,  depending  as  it  does  on  constant  affirmative  acts,  can  never  become  per- 
petual, and  can  not,  therefore,  be  presumed  by  the  grantee  to  have  been  in- 
tended to  be  permanent.  If  the  true  reason  for  allowing  an  implied  grant  of 
an  easement  on  conveyance  of  part  of  a  tract  of  land  is  that  it  is  necessary 
to  the  enjoyment  of  the  thing  granted,  we  can  not  see  why  it  should  not  ap- 
ply to  non-apparent  and  discontinuous  easements  as  well  as  to  those  which 
are  apparent  and  continuous. 

Various  examples  of  "apparent **  and  ''  non-apparent,"  *' oontinuoas "  and 
**  discontinuous  "  easements  will  be  referred  to  in  subsequent  sections  of  this 
note  discussing  particular  classes  of  easements. 

Whbthkb  Easement  must  bx  Neobssabt  to  Pass  bt  Implzgation.— As 
already  stated,  if  a  gtwui  easement  over  other  land  of  the  grantor  appertain- 
ing to  land  granted  is  not  only  apparent  and  continuous,  but  necessary  to  the 
enjoyment  of  the  part  granted,  there  is  no  question  that  it  will  pass  by  im- 
plication as  appurtenant  to  such  grant.  But  must  it  be  necessary  in  order  to 
pass  ?  It  is  clearly  intimated  in  several  cases  that  it  need  not  be:  Lampaum 
V.  MUk9,  21  N.  Y.  505;  Fetters  v.  Humphreys,  18  N.  J.  £q.  260.  In  other 
oases,  however,  necessity  of  the  easement  to  the  full  enjoyment  of  the  prem- 
ises is  held  to  be  an  essential  requisite  in  order  that  the  easement  may  pass 
by  implication:  MUehett  v.  Seipd,  63  Md.  251;  a  C,  30  Am.  Bap.  404,  and 
note;  S.  C,  9  Bep.  610;  Drakdy  v.  Sharp^  0  K.  J.  £q.  0;  S.  C,  10  Id.  206; 
K^ffer  V.  /fliAq^,  26  Pa.  St.  438;  PhiUips  v.  PhMps,  48  Id.  178;  Scmd^rUn 
y.  BcoBter^  76  Va.  299;  S.  C,  44  Am.  Bep.  165,  and  note;  S.  C,  13  Bep.  766b 

In  Massachusetts  it  is  the  estabUshed  doctrine  that  an  easement  will  not 
pass  by  implication  in  such  a  case  unless  it  is  strictly  and  absolutely  neoes* 
saxy  to  the  enjoyment  of  the  tenement  granted:  Ifkhola  v.  j^iios,  35  Am.  Dec 
302;  Cwrbrey  v.  WilUs,  7  Allen,  364;  RamdaU  v.  McLaughlin,  10  Id.  366; 
Buss  V.  Dyer,  125  Mass.  290.  In  the  case  last  cited  the  doctrine  that  a  deed 
of  premises  carries  the  right  to  continue,  as  easements,  all  privil^es  or  con- 
veniences in  or  upon  adjoining  lands  of  the  grantor  which  were  apparent  and 
had  been  used  by  the  grantor  in  connection  with  the  premises  before  the  con- 
veyance, was  denied  to  be  a  correct  exposition  of  the  law.  In  that  state,  if 
the  grantee  of  premises  from  which  a  drain  has  been  constructed  by  the 
grantor  before  the  grant  through  his  adjacent  land  can  provide  other  drain- 
age over  his  own  land,  at  reasonable  expense  and  trouble,  there  is  no  easement 
in  the  existing  drain:  CoHfreyv,  Willis,  7  Allen,  364;  Randall  v.  McLaughiin^ 
10  Id.  366.  So  where  the  grantor,  having  built  two  houses  on  adjacent  lots, 
with  a  chimney  between  them  resting  wholly  on  one  of  the  lots,  conveyed 
the  other  lot,  it  was  held  that  no  easement  in  the  chimney  passed  to  prevent 
the  grantor  from  tearing  it  down,  because  it  was  not  strictly  necessary:  Buss 
V.  Dyer,  125  Mass.  287.  But  the  better  and  the  prevailing  opinion  is,  per- 
haps, that  although  in  order  to  survive  the  severance,  the  easement  must  be 
necessary  to  the  full  enjoyment  of  the  estate  granted:  Ewart  v.  Cochrane,  4 
Macq.  123;  Mitchell  v.  Seipel,  53  Md.  251;  S.  C,  3G  Am.  Bep.  404,  and  note; 
S.  .C,  9  Id.  610;  Simmons  v.  Cloonan,  81  N.  Y.  557;  this  does  not  mean  an 
absolute  and  strict  necessity,  such  as  is  required  to  create  a  way  by  necessity: 
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FeUfra  v.  Humphreys,  18  N.  J.  Eq.  260;  Lampman  v.  Milks,  21  N.  Y.  505; 
Simmoji^  v.  CUxnian,  81  Id.  557;  Ewart  v.  Cochrane,  4  Macq.  123.  It  ineaiij 
that  the  casement  must  bo  '*  necessary  for  the  reasonable  and  comfortable  en- 
joyment of  the  property  as  it  existed  before  the  time  of  the  grant:**  Per  Lord 
Chancellor  Campbell  in  Evoart  v.  Codirane,  supra.  In  other  words,  it  means 
the  necessity  as  it  exists  at  the  time  of  conveyance,  without  any  alteration: 
Pyer  y.  Carter,  1  Hurlst.  &  N.  016;  S.  C,  26  L.  J.  Ex.  268.  If  the  eaopraent 
must  be  absolutely  necessary,  in  the  strict  sense  of  the  term,  to  the  enjoy- 
ment of  the  granted  premises,  we  can  not  see,  as  already  stated,  why  the 
rule  does  not  apply  also  to  *'  non-apparent  **  and  "discontinuous  '*  easements, 
and  it  is  so  held  in  €roddard*s  Law  of  Easem.,  Bennett's  ed.,  121,  122. 

Easement  mctst  be  in  Actual  Existence  and  Use  at  the  time  of  the 
grant:  Glove  v.  Harding,  27  L.  J.  Ex.  286;  GoUsehalk  y.  De  Santas,  12  La. 
Ann.  473.  An  intent  to  create  the  easement  where  it  has  not  been  perfected 
■o  as  to  be  useful  is  not  enough,  as  where  the  house  gnmted  is  unfinished  ar 
the  time  of  the  grant,  and  it  is  uncertain  whether  certain  spaces  left  in  the 
walls  are  intended  for  windows  or  doors,  or  "ivhither  they  are  designed  to 
lead:  Glove  v.  Harding,  supra.  So  under  the  Louisiana  statute  providing 
that  **  the  use  which  the  owner  has  intentionally  established  on  a  particuUir 
part  of  his  property,  in  favor  of  another  part,  is  equal  to  a  title  with  respect 
to  perpetual  and  apparent  servitudes  thereon,  is  meant  the  disposition  which 
the  owner  of  two  or  more  estates  has  made  for  their  respective  use,**  it  is 
held  tliat  the  easement  or  servitude  must  be  perfected  so  as  to  be  useful  at 
the  time  of  the  grant  in  order  to  constitute  a  sufficient  desUnaUot^  du  }iire 
de/amille:  OotUchalk  v.  De  Santos,  12  La.  Ann.  473.  In  Simmons  v.  Cloonan, 
81  N.  Y.  557t  it  is  beld  that,  in  order  to  pass,  it  is  not  necessary  that  the 
easement  should  be  in  actual  use  by  the  grantor  at  the  execution  of  the  con- 
veyance, but  that  his  knowledge  of  its  existence  is  enough.  In  order  to  de- 
stroy an  apparent  servitade  marked  by  visible  signs  in  the  cooBtmctlon  of 
the  buildings  on  the  granted  premises,  or  the  like,  under  the  Louisiana  code 
an  obstruction  to  the  servitude  before  conveyance  must,  it  seems,  be  perma- 
nent in  its  character:  Taylor  v.  Boulware,  17  Bep.  271. 

Paktioulab  Classes  ov  Easements,  Imfued  Grant  ov  on  Sevskanob.^ 
1.  Easements  om  to  Aqueducts,  Raee-wa/ys,  Drains,  Wells,  and  Other  Water 
Bights, — In  one  of  the  earliest  cases  on  this  subject  it  was  resolved  that  "  if 
one  erect  a  house  and  build  a  conduit  thereto  in  another  part  of  his  land  and 
convey  water  by  pipes  to  the  house,  and  afterwards  sell  the  house  with 
the  appurtenances,  excepting  the  land,  or  sell  the  land  to  another,  re- 
serving to  himself  the  house,  the  conduit  and  pipes  pass  with  the  house, 
because  it  is  necessary,  et  quasi,  appendant  thereto:'*  Nicholas  v.  Chamber' 
kun,  Cro.  Jao.  121.  And  it  is  well  settled  that  on  a  conveyance  of  one  of 
two  tenements,  or  of  part  of  an  entire  estate,  a  right  to  an  aqueduct  or  arti« 
ficial  watercourse  in  the  land  retained  by  the  grantor,  constructed  to  carry 
water  to  the  granted  premises  for  irrigation,  watering  cattle,  or  the  like,  is 
a  continuous  and  apparent  easement,  especially  if  necessary  to  the  reasonable 
enjoyment  of  the  premises  as  granted,  which  will  pass  by  implication:  Cave 
V.  Crafts,  53  Cal.  135;  S.  C,  6  Rep.  423;  Brakely  v.  Sharp,  9  N.  J.  Eq.  9;  9. 
C,  10  Id.  206;  Vermont  etc.  P,  P.  Co,  v.  Hiies  Estate,  23  Vt.  681;  Cooledgt 
V,  Hager,  43  Id.  9;  WardU  v.  Brocklehurst,  1  £1.  &  £1.  1058.  And  in  Ver- 
m<mt  eU.  P,  P.  Co,  v.  U^Ts  Estate,  23  Vt.  681,  it  is  intimated  that  if  the 
conveyance  in  such  a  case  contains  covenants  of  warranty,  the  grantor  is 
bound  to  defend  the  grantee*s  title  to  the  easement;  but  this  is  denied  in 
BvHjaey  v.  Brooks,  34  Id.  455.     Where  the  owner  of  two  adjoining  tracts 
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erected  a  tank  on  one,  with  pipes  leading  to  cattle-ahedfl  on  the  other,  and  con- 
veyed the  latter  tract  with  '*  all  waters,  watercoarses,  rights,  privil^es,  ad- 
vantages, and  apparteuances  whatsoever,  to  the  same  hereditaments,  and 
|>remi8e8  belonging  or  appertaining,  or  with  the  same  or  any  part  thereof  now 
or  heretofore  used  and  enjoyed,  or  reputed  as  part  or  parcel  thereof  or  apporte- 
oant  thereto,**  it  was  held  that  a  right  to  the  nseof  the  pipes  and  tanks  passed 
even,  it  seems,  though  only  convenient  and  not  necessary  to  the  enjoyment 
of  the  premises:  Waits  y.  Kelson,  L.  R.,  6  Gh.  Ap.,  166;  S.  C,  40  L.  J.  Gh. 
126;  a  C,  24  L.  T.,  N.  S.,  209;  S.  C,  19  Week.  Bep.  338,  per  Mellish,  L.  J. 

In  Manning  v.  Smith,  6  Conn.  289,  it  appeared  that  two  persons  being 
eiwners  of  several  tenements,  one  of  them  constmoted  an  aqnednct  from  a 
spring  on  the  other's  land  to  his  own  land  and  used  it  for  several  years,  when 
he  conveyed  his  tract  to  the  owner  of  the  other,  who  a  few  days  afterwards 
reconveyed  the  same  to  him,  with  the  "  appurtenances,  **  and  he  continaed 
for  a  period  constituting,  with  his  former  user,  the  full  term  of  fifteen  years 
to  convey  water  through  said  aqueduct;  but  it  was  held  that  there  was  no 
easement  therein,  by  implication  or  by  prescription.  But  the  doctrine  of 
this  case  is  denied  in  Vemumt  etc.  R.  R.  Co,  v.  nUPa  Bstaie,  23  Vt.  685. 
But  where  the  grantor  purchased  the  tract,  as  in  that  case,  with  the  inchoate 
easement  upon  it  and  reconveyed  in  such  a  short  time,  it  is  clear  that  no 
such  presumptions  would  arise  in  favor  of  the  implied  grant  of  the  pretended 
easement  as  would  have  existed  if  he  had  been  the  original  constructor  of  the 
aqueduct.  By  a  conveyance  or  deviM  of  a  mill,  with  the  "appurtenances,** 
or  other  like  term,  it  is  well  established  that  a  right  to  a  race-way  through 
other  land  of  the  grantor  for  the  supply  of  said  mill  will  pass:  Picisering  y. 
Stapler,  9  Am.  Dec.  336;  Striekler  v.  Todd,  13  Id.  649,  and  note  discussing 
the  point  as  to  what  will  pass  under  the  word  "appurtenances;"  New  Ipe- 
wich  W,  L.  Factory  v.  Batchdder,  14  Id.  346;  Baker  v.  Bessey,  73  Me.  472; 
8.  C,  40  Am.  Rep.  377,  and  note.  So  without  the  word  "appurtenances** 
a  conveyance  of  a  mill  will  pass  a  right  to  a  race-way  leading  to  it  from  the 
grantor's  other  land:  Blake  v.  Clark,  6  GreenL  436;  Shephardeon  v.  Perhme, 
10  Rep.  371  (K.  H.);  Simmons  v.  Cloonan,  81  N.  Y.  557.  So  though  not 
absolutely  essential  if  the  implied  grant  of  such  race-way  is  necessary  to  the 
full  enjoyment  of  the  mill:  Simmons  v.  Cloonan^  supra.  So  a  right  to  flow 
other  land  of  the  grantor  to  the  extent  that  it  is  flowable  at  the  time  of  the 
deed  will  pass  by  a  conveyance  of  a  mill  and  "appurtenances:**  Ilathom  v. 
Stinson,  25  Am.  Dec.  228;  Wilcoxon  v.  MeOhee,  64  Id.  409.  So  where  the 
land  occupied  by  the  mill  is  conveyed  by  metes  and  bounds  with  the  '*  here* 
ditaments  and  appurtenances  thereunto  belonging:**  IJadden  v.  Slioutz,  15 
111.  581.  Where  a  grantor  before  the  grant  has  diverted  a  stream  which 
formerly  overflowed  the  part  granted  by  constructing  an  artificial  channel  on 
his  other  land,  neither  he  nor  his  grantees  can,  after  the  conveyance,  restore 
the  stream  to  the  original  channel:  Lampman  v.  ililks,  21  N.  Y.  505. 

A  covered  drain  through  the  soil,  not  visible  on  the  surface,  leading  from 
the  premises  granted  through  other  premises  of  the  grantor,  has  been  held  to 
be  a  non-apparent  easement  so  that  it  will  not  pass  by  implied  grant,  not  being 
absolutely  necessary:  Buttencorth  v.  Craiqford,  46  N.  Y.  349;  S.  C,  7  Am. 
Rep.  352;  DoUiffv,  Boston  etc.  R,  R„  68  Me.  173.  But  in  other  cases  of  this 
sort  drains  have  been  declared  to  be  apparent,  continuous,  and  necessaiy  ease- 
ments: Pyer  v.  Carter,  1  Hurlst.  &N.  916;  S.  G.,  26  L.  J.  Ex.  268;  Swartr. 
Cochrane,  4  Macq.  117;  Thayer  v.  Payne,  2  Gush.  327;  Parsons  v.  Johnmm^ 
68  N.  Y.  62;  S.  G.  23  Am.  Rep.  149;  S.  G.,  4  N.  Y.  Week.  Dig.  288;  San- 
ierUn  v.  Baxter,  76  Va.  299;  S.  G.,  44  Am.  Rep.  165.  and  note;  &  G.,  IS 
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fiep.  706.  In  Pyer  v.  Car<er»  Mcpro,  it  was  held  that  a  drain  oTer  other  land 
of  the  grantor,  whioh  was  not  Tisible,  would  nevertheless  paw  by  grant  of 
part  of  a  tract  as  an  apparent  eaaement,  because  the  gnmtee  might  have 
known  that  there  was  a  drain  and  ascertained  its  location  by  careful  inspection* 
Where  the  owner  of  an  entire  heritage,  or  of  two  adjoining  tenements,  with 
his  tenants,  has  been  in  the  habit  of  taking  water  from  a  well,  pump,  or 
hydrant  on  part  of  the  heritage,  or  on  one  of  the  tenements,  for  the  benefit  of 
the  other  part  or  tenement,  and  grants  the  latter,  no  right  to  the  use  of  the 
well,  etc.,  passes  by  implication,  because  it  is  not  a  continuous  eaaemeut: 
Eivans  v.  Dona,  7  R.  L  306;  Duvd  v.  BMUame,  1  Ia.  Ann.  407;  Franeie*9 
Appeal,  06  F^St.  200;  PMenv,  Baatard^SL.  T.,  N.  S.,  635;  a  C  ,  4  Bestft 
8.  268;  S.  0.  affirmed,  13  L.  T.,  N.  S.,  441;  S.  C,  L.  R.,  1 Q.  B.,  166;  8.  C,  7 
Best  ft  8.  130.  8o  where  a  tenant  of  one  of  two  tenements  haa  been  in  the 
habit  of  pumping  water  from  a  well  on  the  other  tenement  through  a  pipe 
leading  therefrom,  and  afterwards  buys  the  tenement  occupied  by  him,  the 
adjoining  tenement  being  purchased  by  the  tenant  thereof,  and  both  convey- 
anoee  making  the  premises  subject  to  all  rights  of  way,  water,  and  other 
easements,  if  any:  Rua»eU  v.  Hcarford,  L.  R.,  2  £q.,  607.  It  was  there  held  thai 
the  right  waa  a  mere  license. 

2.  Etuemeat  in  Party  WaU, — Where  the  owner  of  two  adjacent  lots  builds 
a  house  on  each  with  a  division  wall  resting  partly  on  each  lot  or  wholly  ou 
one,  and  then  sells  and  conveys  both  by  metes  and  bounds,  the  purchaser  of  the 
lot  on  which  the  wall  does  not  rest  in  whole  or  in  part  has  an  easement,  for 
support,  by  implication,  in  the  wall  so  far  as  it  rests  on  the  other  lot,  such 
easement  being  regarded  as  apparent,  continuous,  and  necessary:  Eno  v.  Dti 
VeccMo,  4  Duer,  63;  8.  C,  6  Id.  17;  Webater  v.  Steveru,  5  Id.  663;  Popper  v. 
Peck,  14  N.  Y.  Week.  Dig.  235;  Henry  v.  Koch,  80  Ey.  391;  8.  C,  44  Am 
Rep.  484;  8.  C,  16  Rep.  268. 

3.  EaaemeiUqf  Light  and  Air.-'ln  England  it  is  well  established  that  if 
the  owner  of  two  adjacent  lots  builds  a  house  on  one  of  them  with  windows 
overlooking  the  other,  and  then  conveys  or  leases  to  another  the  lot  with  the 
house  on  it,  neither  he  nor  a  subsequeut  grantee  can  build  a  house  on  the 
adjoining  lot  which  will  darken  the  windows  of  such  house,  because  an  ease* 
ment  by  implication  is  given  to  the  grantee  or  lessee  of  the  house:  Palmer  v. 
Fletcher,  1  Lev.  122;  Cox  v.  Malhewe,  1  Vent.  137;  Swamborongh  v.  Coventry, 
9  Bing.  305;  Bwmea  v.  Loadi,  L.  R.,  4  Q.  B.  Div.,  494;  8.  C,  48  L.  J.  Q.  B. 
756.  So  where  houses  are  built  on  both  lots  at  about  the  same  time  and  both 
are  sold  at  the  same  auction:  Compton  v.  Richards,  1  Price,  27.  So  it  seems, 
though  the  lot  sold  is  vacant  at  the  time  of  sale,  if  it  is  sold  with  an  intima- 
tion from  the  purchaser  that  he  intends  to  build  thereon:  Robinaon  v.  Cfravcp 
27  L.  T.,  N.  S.,  648.  So  though  .the  walls  containing  the  windows  are  taken 
down  and  set  back  if  new  windows  of  the  same  size  and  relative  position  are 
made:  Barnes  v.  Loacli,  supra.  In  America  the  authorities  on  this  point  are 
very  conflicting:  Morrison  v.  Marquarelt,  24  Iowa,  35,  where  Dillon,  C.  J., 
reviews  a  large  number  of  cases,  and  arrives  at  a  conclusion  apparently 
opposed  to  the  implication  of  any  oascmeiit.  In  Louisiana  it  is  settled,  in 
accordance  with  the  English  doctnue,  that  where  one  grants  a  house  with 
windows  overlooking  other  vacant  land  of  liis  he  can  not  afterwards  by  build- 
ing on  the  vacant  lot  darken  the  windows:  LaviUebeuvre  v.  Cosgrove,  13  La. 
Ann.  323;  CUrls  v.  Tieman,  15  Id.  31G;  Taylor  v.  Boulware,  17  Id.  271. 
And  the  fact  that  some  boards  have  been  iiailod  over  the  windows  and  so 
renoain  at  the  time  of  the  sale  will  not,  it  seems,  vary  the  rale:  LavUlebeuvrt 
r.  Cosgrove,  13  Id.  323;  Taylor  v.  Bovboart,  17  Rep.  271. 
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So  in  New  Jeraej  it  has  been  held  that  where  one  sells  a  house  with  win* 
dowB  overlooking  other  vacant  property  belonging  to  him,  an  implied  ease- 
ment of  light  and  air  accompanies  the  grant,  so  as  to  prevent  the  grantor  or 
his  assigns  from  obstructing  windows:  Robeson  v.  PiUenger,  32  Am.  Dec.  410, 
and  note.  So  in  Maryland,  where  the  owner  of  two  lots  leased  one  for  a 
long  term,  giving  the  lessee  the  privilege  of  placing  certain  lights  in  the 
division  wall  which  he  proposed  to  erect  between  the  two  lots,  which  he  ac- 
cordingly did,  where  the  lessor  subsequently  conveyed  the  reversion  to  the 
tenant,  with  all  "  rights,  alleys,  ways,  waters,  privileges,  appurtenances,  and 
advantages,"  etc.,  an  easement  of  light  was  held  to  pass  by  implication: 
Janes  v.  Jenkins,  34  Md.  1;  Mitchell  v.  Seipel,  53  Id.  251;  S.  C,  36  Am.  Rep. 
404,  and  note;  S.  C,  9  Rep.  610.  In  Pennsylvania,  in  Kay  v.  Stallman,  2 
Week.  N.  C.  643,  an  easement  of  light  and  air  was  held  to  pass  where  the 
grantor  conveyed  part  of  a  lot  with  a  house  thereon,  with  six  windows  antl  a 
door  overlooking  the  residue,  the  erection  of  a  large  building  obstructing  the 
lights  was  enjoined.  But  in  Haioerstich  v.  Sipe^  33  Pa.  St.  368,  a  sale  of  a 
house  with  windows  overlooking  an  adjacent  vacant  lot  of  the  grantor  was 
held  to  give  no  easement  to  prevent  an  obstruction  of  the  windows.  And  in 
Bennyaon's  Appeal,  9  Rep.  826;  8.  C,  8  Week.  N.  C.  383,  it  was  said  that 
no  easement  would  be  implied  in  such  a  case  unless  absolutely  necessary  to 
the  enjoyment  of  the  tenement.  And  this  is  substantially  the  rule  laid  down 
in  Turner  v.  Thompson,  58  Ga.  268;  S.  C,  24  Am.  Rep.  497;  PoioeU  v.  Sims,  5 
W.  Va.  1;  S.  C,  13  Am.  Rep.  629;  WhUev,  Bradley,  66  Me.  254.  So  it  was 
held  in  Collier  v.  Pierce,  7  Gray,  18,  and  RaaidaU  v.  Sanderson,  111  Mass. 
1 14,  that  an  easement  of  light  and  air  would  not  be  implied  upon  a  simul- 
taneous sale  by  the  owner  of  two  lots,  with  a  house  on  one  containing 
windows  overlooking  the  other,  where  such  easement  was  not  necessary  to 
the  enjoyment  of  the  grant;  although  in  the  latter  of  the  cases  referred  to 
the  windows  in  question  were  the  sole  means  of  admitting  light  to  the  rooms 
in  which  they  were.  In  Keats  v.  Hugo,  115  Id.  204;  S.  G.,  15  Am.  Rep.  80, 
it  is  laid  down  in  still  more  general  terms  that  a  sale  of  a  house  with  windows 
overlooking  other  lands  of  the  grantor  imports  no  easement  of  light  and  air. 
To  the  same  effect  is  Mullen  v.  Strieker,  19  Ohio  St.  135.  A  lease  of  part  of 
a  house  with  the  *' appurtenances"  for  a  store  was  held,  in  Doyle  v.  Lord^ 
64  N.  Y.  432;  S.  G.,  21  Am.  Rep.  629;  S.  G.,  2  Rep.  73,  to  give  an  easement 
for  light  aud  air  in  a  certain  yard  in  the  rear.  But  in  Palmer  v.  Wetmore,  2 
Sandf.  316;  Myers  v.  Oemmel,  10  Barb.  537,  a  lease  of  a  house  with  windows 
overlooking  other  land  of  the  lessor  would  not  prevent  the  latter  from  build- 
ing on  his  other  laud  so  as  to  darken  the  windows  in  the  house  demised. 
For  a  further  discussion  of  this  subject,  see  the  note  to  Story  v.  Odin,  7  Am. 
Dec.  49,  examining  many  other  cases. 

4.  Easement  in  Way. — A  mere  way  used  for  any  length  of  time  by  the 
owner  of  land  for  the  purpose  of  going  over  one  part  of  it  to  another  is  re- 
garded as  discontinuous,  and  does  not,  as  a  general  rule,  ripen  into  an  ease- 
ment upon  conveyance  of  the  land  to  which  it  is  appurtenant  with  or  with- 
out ''appurtenances,"  unless  it  be  a  way  of  necessity:  Whalley  v.  Tompson,  1 
Bos.  &  Pul.  371;  Pheysey  v.  Vieary,  16  Mee.  &  W.  484;  Thomson  v.  Water- 
low,  L.  R.,  0  £q.,  36;  Worthingtm  v.  Oimson,  2  EL  &  El.  (105  Eng.  Gom.  L.) 
618;  S.  C.,  29  L.  J.  Q.  B.  166;  Pearson  v.  Spencer,  1  Best  &  S.  571;  S.  G.,  3 
Id.  761;  Lanyley  v.  Hammond,  L.  R.,  3  Ex.,  161;  WaUs  v.  Kelson,  L.  R.,  6 
Gh.  Ap.,  166;  S.  G.,  40  L.  J.  Gh.  126;  a  G.,  24  L.  T.,  N.  S.,  209;  S.  G.,  19 
Week.  Rep.  338;  Leonard  v.  White,  5  Am.  Deo.  19;  Qrani  v.  Chase^  9  Id. 
161;  BaJoer  v.  Clark,  17  Id.  428;  Nichols  v.  Lnee,  35  Id.  302;  Fitlk  v.  Haber^ 
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7  La.  Ann.  652;  CUrts  v.  Tteman,  15  Id.  31 C;  Warrev  v.  Blake,  54  Me.  276; 
Oliver  V.  Hook,  47  Md.  301;  Mitchell  v.  Seipel,  53  Id.  251;  S.  C,  36  Am. 
Rep.  404;  S.  C,  9  Eep.  610;  Fetters  v.  Humphreys,  IS  N.  J.  Eq.  260;  S.  C, 
19  Id.  471;  StuyvemtU  v.  Woodrttf,  21  N.  J.  L.  133;  Parsons  v.  Johnson,  08 
N.  Y.  62;  S.  C,  23  Am.  Rep.  149;  S.  C,  4  N.  Y.  Week.  Dig.  288;  Schrymser 
V.  Phefps,  62  How.  1 ;  Shoemaker  v.  ShoemaJser,  8  Abb.  N.  C.  80;  Providetice 
Tool  Co,  V.  (7o?//«8  fiffcam  ^n<7»n«  Co.,  9  R.  I.  672,  673;  O'Rorke  v.  Smith,  11 
Id.  259;  S.  C,  23  Am.  Rep.  440;  Standiford  v.  Oondy,  6  W.  Va.  364.  So 
held,  though  the  way  is  worn  into  a  marked  path:  Providence  Tool  Co,  v. 
Corliss  Steam  Engine  Co.,  9  R.  I.  572.  So  where  the  way  waft  marked  by  a 
pair  of  bars:  Oliver  v.  Hook,  47  Md.  301.  So  where  it  was  an  alley- way  be- 
tween  two  tenements:  Cleris  v.  THeman,  15  La.  Ann.  316;  Fetters  v.  Hum' 
phreys,  18  N.  J.  £q.  260;  S.  C,  19  Id.  471.  But  it  is  suggested  in  Watts  v. 
Kelson,  L.  K,  6  Ch.  Ap.,  166;  S.  C,  40  L.  J.  Ch.  126;  S.  C,  24  L.  T.,  N.  S., 
209;  S.  C,  29  Week.  Rep.  338,  that  the  rule  might  be  different  in  case  of  a 
paved  way.  In  Glave  v,  Harding,  27  L.  J.  Ex.  286,  Bramwell,  R ,  intimates 
the  opinion  that  a  right  of  way  to  a  particular  door  or  gate  may  constitute  an 
apparent  and  continuous  easement.  A  fenced  way  was  held  sufficieut  to  pass 
by  implication  in  Phillips  v.  Phillips,  48  Pa.  St.  178;  so  an  alley- way:  Mc» 
Carty  y.  Kitcfienman,  47  Id.  230;  so,  generally,  a  permanent  road  of  any 
kind:  Pennsylvania  B,  /?.  Co.  v.  Jones,  50  Id.  417.  A  way  of  necessity  of 
course  passes  by  implication:  Lavoton  v.  Rivers,  13  Am.  Dec.  746,  note; 
Cooper  V.  Mavpin,  35  Id.  464,  note;  Collins  v.  Pierce,  38  Id.  61;  Stuyvesani 
V.  Woodruff,  47  Id.  156;  Snyder  v.  Watford,  49  Id.  94,  and  notes.  A  grant 
of  land  calling  for  a  street,  way,  or  iilley  over  adjacent  land  of  the  grantor  as 
a  boundary  gives  an  easement  in  such  street  or  way  on  the  principle  of  estop* 
pel:  Livingston  v.  Mayor  etc.  of  New  York,  22  Id.  622;  Van  0*£AndaY,  La^ 
throp,  32  Id.  261,  and  note;  Carlin  v.  Paid,  47  Id.  139. 

5.  Other  Easements, — ^An  easement  or  privilege  of  taking  sea-weed  on 
other  land  of  the  grantor  for  the  benefit  of  a  tract  eonyeyed  does  not  pass 
by  implication,  though  the  grantor  while  ovming  both  tracts  constantly  exer- 
cised such  privilege,  because  it  is  not  continous:  Kenyon  v.  Nichols,  1  R.  L 
411.  So  where  the  owner  of  a  dock  and  wharf  has  been  in  the  habit  of  allow* 
ing  the  bowsprits  of  vessels  in  the  dock  to  project  over  the  wharf,  no  ease- 
ment for  that  purpose  will  be  implied  in  favor  of  the  dock  owner  upon  sever- 
ance of  the  title  to  the  dock  and  wharf:  Sujield  v.  Brotcn,  9  L.  T.,  N.  8.,  627; 
S.  C,  10  Jur.,  N.  S.,  Ill;  4  De  G.  J.  &  S.  185. 

Mode  of  Sevebancb  ab  Affeototo  CoKTiinrANCx  of  Easement. — ^Thii 
doctrine  of  implied  easements  in  favor  of  one  tract  of  land  as  against  another 
belonging  to  the  same  owner,  upon  severance  of  ownership,  has  not  been  lim- 
ited to  cases  of  direct  conveyance  by  the  common  owner.  Thus  on  pailition 
of  lands  of  a  deceased  person  qtuisi  easements  in  use  on  one  part  for  the  ben- 
efit of  another,  and  necessary  for  its  reasonable  and  convenient  enjoyment, 
have  been  held  to  continue  as  true  easements:  Kilgour  v.  Ashcom,  5  Har.  &  J. 
82;  Burwell  v.  Hobson,  12  Gratt.  322;  Ooodal  v.  Godfrey,  53  Vt  219;  S.  €., 
38  Am.  Rep.  671.  So  in  case  of  an  administrator's  sale  of  two  lots  to  differ- 
ent owners:  Durel  v.  Boisblane,  1  La.  Ann.  407.  But  see,  contra,  Afabie  v. 
Matteson,  17  Wis.  1.  So  in  case  of  an  assignment  of  dower,  continuous  and 
apparent  easements  used  by  the  owner  of  the  heritage  in  favor  of  the  part 
set  off  to  the  widow  as  against  other  parts  of  the  tract  have  been  held  to 
pass:  Morrison  v.  King,  62  IlL  30.  So  in  case  of  a  voluntary  partition  of 
lands  by  co-tenants,  the  same  doctrine  has  been  applied:  Thompson  v.  Mintr^ 
80  Iowa,  386.     But  in  Schrymser  v.  Phelps,  62  How.  Pr.  1,  it  was  held  that 
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the  doctrine  did  not  apply  in  favor  of  a  porehaaer  of  part  of  a  tract  of  bmil 
at  a  foreclosure  nle,  becanse  the  parbhaeer  wm  not  the  grantee  of  the  mort- 
gagor. 

Impujbd  Rbskbvation  of  EAsnonmi  nr  Pass  OcnmrraD. — ^There  is  mnck 
conflict  on  the  question  as  to  whether  or  not  the  role  as  to  implication  of  ap- 
parent and  continuous  easements  in  fitvor  of  one  tenement  as  against  another 
belonging  to  the  same  owner,  on  severance  of  the  ownership,  applies  for  the 
grantor's  benefit  where  the  servient  tenement  Is  conveyed  and  the  dominant 
tenement  retained.  In  T^per  v.  Carter^  1  Hnrlst.  ft  N.  916;  8.  C,  26  L.  J. 
Ex.  268,  it  was  decided  that  an  implied  reservation  of  an  existing  q%uui  ease- 
ment would  arise  in  such  a  case.  But  this  dedsioii  H'as  overruled  in  Sni/Uld 
Y.  Brown,  9  L.  T.,  N.  S.,  627;  S.  C,  10  Jnr.,  N.  S.,  Ill;  33  L.  J.  Gh.  249; 
4  De  O.  J.  &  8.  186;  and  it  must  now  be  regarded  as  settled  in  England  thai 
no  reservation  of  an  easement  will  be  implied  on  conveyance  of  part  of  a  tract 
in  favor  of  the  part  retained,  unless  it  is  an  easement  of  strict  and  obviona 
necessity:  Wheddan  v.  Burrows,  L.  B.,  12  Ch.  Div.,  81;  8.  C,  7  Hep.  288; 
20  Alb.  L.  J.  607;  Oro§siep  v.  lAghtowUr,  L.  B.,  2  Ch.,  47&  In  this  country 
It  has  been  held  in  a  number  of  cases  that  the  rule  is  the  same  whether  the 
dominant  tenement  is  granted  or  retained,  and  that  in  either  case  a  oontinnons 
and  apparent  easement  in  the  one  for  the  benefit  of  the  other  will  be  implied: 
Seiberi  v.  Levan,  49  Am.  Dec.  626;  Cartif  v.  Skklds,  6  Rep.  728;  Lampman 
V.  Mais$,  21  N.  Y.  605;  Dundee  v.  WiUon  B.  B.  Co.,  24  N.  H.  489;  I>etU(m 
V.  LedUltU,  23  N.  J.  Eq.  64;  FOien  v.  ffwupkreyf,  18  Id.  260  (overruling 
BrcUcely  v.  Sharp,  9  Id.  9);  JIarwood  v.  Benkm,  32  Vt.  724.  But  titers  are 
several  American  cases  holding  to  the  doctrine  of  the  later  English  deoisiona 
on  this  point,  limiting  the  rule  as  to  implied  reservations  of  easements  to 
those  of  strict  necessity:  Hathom  v.  8Hn$on,  25  Am.  Dec.  228;  Freble  v.  Beed, 
17  Me.  169;  Warrm  v.  Blahe,  64  Id.  276;  Burr  v.  Mm,  21  Wend.  290;  Shoe-^ 
maher  v.  Shoemaker,  11  Abb.  N.  0.  80;  (hUerbridge  v.  Phelps,  13  Jones  ft  8. 
666.  If  the  easement  is  strictly  necessary  to  the  enjoyment  of  tite  land  re- 
tained or  last  sold,  such  as  a  way  by  necessity,  a  reservation  of  it  will  be  im* 
plied:  Shubrook  v.  Tvfndl,  46  L.  T.,  N.  8.,  886;  PinningUmv,  OaJOcmd,  9  Ex. 
1;  Daviea  y.  Sear,  L.  R.,  7  Eq.,  427;  Pingree  v.  McDuffie,  56  N.  H.  80& 


Shaw  v.  South  Oabolina  R.  R.  Co. 

[6  BiCHABiMOM^  Law,  402.] 

OwKXR  OF  Goods  Shipped  by  Cabbikr  cah  not  Agceft  Part  and  Aban- 
don Residue,  on  account  of  a  loss  by  leakage,  and  recover  of  the  carrier 
the  value  of  the  goods  abandoned;  as  where  molasses  is  shipped  and  some 
of  the  casks  lose  by  leakage,  and  the  ownt  r  accepts  the  residne  and  re- 
fuses to  receive  the  leaking  casks. 

Mkabttrb  op  Damages  for  Loss  of  Goods  bt  Common  Carrier  is  the 
price  at  the  place  of  delivery. 

AonoK  by^um.  pro.  to  recover  for  loss  sustained  in  two  bar- 
rels of  molasses,  which  the  defendants  undertook  to  carry.  It 
appeared  that  ten  barrels  of  molasses  were  shipped  to  the  plaint- 
iffs in  good  order.     The  plaintiffs  received  eight  barrels,  but 
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refosed  to  reoeive  the  other  two  on  accotmt  of  leakage  of  a  oon« 
siderable  part  of  their  contents.  The  printed  freight  lists  of  the 
defendants  stipulated  that  they  should  not  be  liable  for  leakage 
of  molasses,  but  the  court  below  held  that  this  applied  only  to 
ordinary  leakage,  and  not  such  as  appeared  in  this  case.  The 
judge  thought,  however,  that  the  carriers  were  liable  only  for  the 
quantity  of  molasses  actually  lost,  and  not  for  the  value  of  the 
two  leaking  casks,  and  the  amount  of  the  actual  loss  being  below 
his  jurisdiction,  ordered  a  nonsuit.  Appeal  and  motion  to  set 
aside  the  nonsuit. 

Kershaw,  for  the  motion. 

Shannon,  contra. 

By  Court,  O'Nball,  J.  It  would  be  enough  for  this  case  to 
say  that  the  plaintiffs,  having  accepted  eight  out  of  the  ten  bar- 
rels shipped,  could  have  no  pretense  to  abandon  the  remaining 
two.    They  must  abandon  all  or  none. 

But  there  is  no  such  arbitraiy  rule  which  compels  a  carrier 
to  pay  the  entire  value  of  an  article  less  in  quantity  but  unin- 
jured in  quality. 

The  owner  is  entitied  to  recover  his  damages.  What  are  they  ? 
The  price  of  the  thing  lost  at  the  place  of  delivery.  Beyond 
this  the  party  can  not  claim. 

In  insurance  cases,  abandonment  can  only  be  made  where  the 
thing  assured  is  found  to  be  damaged  more  than  half  its  value. 
Sedg.  on  Dam.  256;  CoJien  v.  2he  Fire  &  Marine  Ins.  Co.,  Dud. 
147,  151  [31  Am.  Dec.  549].  Surely,  if  this  be  the  rule  in 
such  cases,  a  carrier  could  not  be  held  liable  for  an  abandon-* 
ment,  where  the  loss  did  not  approach  this  arbitrary  standard. 
But  we  have  no  such  rule.  The  party  is  entitled  to  demand 
from  the  carrier  that  he  should  be  put  in  as  good  a  condition, 
as  to  his  goods,  as  he  would  have  been  in  if  all  had  been  de* 
livered.  This  is  satisfied  by  paying  for  the  quantity  lost  at  the 
price  which  it  bore  at  the  place  of  delivery:  Brandt  v.  Bowlby, 
22  Eng.  Com.  L.  890.  In  this  case,  no  demand  was  made  for 
more  than  the  cost.  If  it  had  been,  I  would  have  allowed  the 
Camden  price  of  molasses  to  th^  n^tet^^  ^^^^* 

In  Smiih  V.  Griffith,  8  Hill  (N.  V  .  333  \a^  Am."D^.  6a^\, wAnch 
was  a  case  against  common  c^  *''-a  '^ift^^'^^*^* '•»^^^*  ^^ 
rule  as  I  understand  it:  '« It  ^y^^l^^^\^^  ^^  ^^Vio^eA^ 
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or,  perhaps,  at  any  time  between  that  and  the  trial.  And  upon 
the  same  principle,  if  the  goods  are  partially  injured,  and  the 
party  asks  redress  for  the  qualified  damages,  Uie  measure  should 
be  in  like  proportion." 

The  company,  in  this  case  before  us,  offered  to  deliver  the  mo- 
lasses when  it  arrived,  and  have  been  ready  to  deliver  whatever 
is  left  (the  leakage  still  continuing)  at  all  times  since. 

The  plaintiffs  would  not  receive  the  diminished  quantity,  unless 
the  company  would  pay  the  damages  resulting  from  leakage. 

It  is  beyond  all  doubt  that  the  plaintiffs  could  impose  no  such 
conditions.  They  were  bound  to  take  the  goods  and  test  the 
liability  of  the  defendants  for  the  damage  which  had  been  sus- 
tained. For  it  is  well  settled  that  the  acceptance  of  the  goods 
would  in  no  wise  affect  that  question:  Sedg.  on  Dam.  876. 

How  the  decision  affects  the  plaintiffs'  right  of  property  to  the 
molasses  remaining  in  the  carrier's  possession  is  di£Scult  to  con- 
ceive. I  should  think  it  had  directly  a  contrary  effect.  For  in 
affirming  that  the  plaintiffs  could  only  recover  for  the  portion 
lost,  it  is  assumed  that  they  might  have  received  what  was  left. 

'The  motion  is  dismissed. 

EvAXTS,  Wabdlaw,  Fbost,  WnRBBS,  and  WHrrNEB,  JJ.,  con* 
ourred. 

Motion  dismissed. 


MzASuaa  of  Damaobb  fob  Loss  of  Qoodb  bt  Common  Cabbikb:  Sm 
BdnUnson  v.  Baxter^  9  Am.  Dec.  751;  McO^or  v.  KUgon,  27  Id.  260;  ffand 
V.  Baynes,  33  Id.  54;  Snuih  ▼.  Griffilh,  38  Id.  630,  and  notes. 

■  That  Owhbb  can  mot  Bjljmct  Goods  fob  Pabtial  Loss  bt  Cabbixb,  where 
thoee  remainizig  are  aninjored  in  quality,  and  recover  their  entire  value,  bat 
can  only  recover  the  price  of  those  lost,  is  a  point  upon  which  the  principal 
is  cited  and  followed  in  Michigan  B,  B,  Co,  v.  Bivens,  13  Ind.  265. 


Mabtin  v.  Ranlett. 

[6  BxoBAaDsoii'i  Law,  541.| 

Fboof,  in  Tbespass  to  Tbt  TmjB,  of  Claim  of  Titlb  fbom  Commov 
Soubcb  by  both  parties  is  sufficient  to  enable  the  plaintiff  to  avoid  a 
nonsuit,  as  where  it  is  shown  that  both  claim  under  execution  sales 
against  the  same  party. 

Dbfendant  Suppltino  Pboof  of  Common  Origin  of  Titlb  claimed  by 
both  parties,  if  the  plaintiff  fails  to  do  so,  will  prevent  a  nonsuit  in  the 
appellate  court  in  trespass  to  try  title,  although  a  nonsuit  was  erron»* 
onsly  refused  in  the  first  instance  in  the  court  below. 
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DSFXNDANT    IS    NOT    ESTOPPED    TO    ShoW    BeTTKR    TiTLB    THAN    COMMOZT 

Obioiv,  from  which  both  trace  title,  and  tinder  which  the  defendant  ob- 
tained poBseBsion,  in  trespass  to  try  title,  bnt  it  is  not  sufficient  merely 
to  raise  a  doubt  as  to  which  is  the  paramount  title. 

PuBCHASSB  AT  Shxbifp's  Salb  Doino  Ant  Act  PsxTBiTriNO  Faib  Gom- 
PETITION  vitiates  the  sale,  and  obtains  no  title;  as  where  the  purchase! 
at  such  a  sale,  being  a  mortgagee  of  the  same  land,  exhibited  his  mortgage 
at  the  sale  and  proclaimed  that  the  sale  was  only  to  complete  the  title, 
that  is  to  say,  that  it  was  a  sale  of  the  equity  of  redemption  only,  when 
in  fact  the  debtor's  entire  estate  was  on  sale,  and  thereby  obtained  the 
land  at  a  nominal  price. 

Subsequent  Execution  Purchaser  mat  Show  Fraud  in  Prior  Execu- 
tion Sale  of  the  same  land,  whereby  the  prior  purchaser  preyented  com- 
petition and  obtained  the  land  at  a  nominal  price,  in  trespass  to  try  title, 
without  having  the  prior  sale  set  aside;  and  the  finding  of  fraud  by  the 
jury  in  such  a  case  will  not  be  disturbed. 

Trespass  to  try  title.  On  behalf  of  the  plaintiff  it  appeared 
that  both  parties  claimed  under  purchases  on  execution  on  judg- 
ments against  one  Marsh;  that  defendant  was  tenant  of  the  heirs 
of  one  Gary,  who  in  1837  took  a  mortgage  of  the  premises  from 
Marsh  to  secure  a  certain  bond;  that  he  recovered  judgment  on 
the  bond  against  Marsh  in  1840,  and  on  execution  on  said  judg- 
ment purchased  the  premises  in  1843  for  twelve  dollars;  that 
Gary  exhibited  his  mortgage  at  the  sale,  and  said  the  sale  was 
made  to  complete  the  title;  that  the  plaintiff  purchased  the  same 
premises  on  a  subsequent  execution  sale  under  a  judgment  re- 
covered against  Marsh  in  1829,  and  received  a  sheriff's  deed. 
Motion  for  a  nonsuit  denied.  The  defendant  offered  evidence 
tracing  his  title  to  Marsh,  and  also  some  evidence  of  a  not  very 
satisfactory  nature  to  show  that  he  had  acquired  a  better  title 
than  that  of  Marsh.  Verdict  for  the  plaintiff,  under  instructions 
submitting  the  question  of  fraud  in  Gary's  purchase  to  the  jury. 
The  judge  stated  his  own  opinion  to  be  that  the  evidence  of 
fraud  was  not  sufficient.  Appeal  and  motion  for  a  nonsuit,  be- 
cause the  plaintiff  had  failed  to  show  title,  and  motion  for  a 
new  trial,  because,  among  other  things,  the  judge  had  errone- 
ously instructed  the  jury  (though  it  did  not  appear  from  the 
judge's  report)  that  the  defendant,  having  purchased  under 
Marsh,  could  not  show  that  he  had  acqtiired  a  better  title  from 
another  source;  because  the  verdict  was  against  law  and  evi- 
dence, there  being  no  proof  of  fraud  in  the  sale  to  Gary,  and  if 
there  was,  a  superior  title  to  that  of  Marsh  had  been  shown,  and 
the  fraud,  if  proved,  was  inaufgcient  to  invalidate  a  title 
under  sheriff's  sale  which  had  be^..  gubBiBting  more  \iibaii  ioux 
years. 
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Bdlinger,  for  the  appellant. 
BausheU  and  Aldrich^  contra. 

"By  Cotirti  Wxxhebb,  J.  The  first  question  to  be  oonsideied  is, 
whether  the  defendant  is  entitled  to  a  nonsoit.  The  motion  jiro- 
oeeds  upon  the  footing  of  the  general  rule,  that  the  plaintiff  is  to 
show  on  pain  of  nonsoit,  in  action  of  trespass  to  try  titie,  a  good 
and  perfect  title,  which  implies  that  he  shall  connect  himself  with 
the  oldest  grant  of  the  locua  in  quo,  or  else  produce  proof,  which 
is  held  to  be  equivalent.  The  plaintiff  founds  his  claim  to  be 
^exempt  from  this  rule  on  the  footing  that  he  had  shown  a  claim 
of  titie  by  the  defendant  and  himself  from  a  common  source,  to 
wit,  from  one  Marsh;  and  the  defendant,  for  the  purpose  of  his 
motion  for  nonsuit,  urges  in  reply  that  the  plaintiff  had  not 
shown  that  fact. 

Upon  examining  the  brief,  supported  by  the  notes  of  the  prog- 
ress of  the  trial,  made  by  the  circuit  judge,  we  find  it  had  ap- 
peared in  behalf  of  Martin,  the  plaintiff,  that  Oazy,  who  was 
defendant's  lessor,  had  taken  a  mortgage  from  Marsh  as  seised 
in  fee  of  the  premises  in  question;  that  he  had  purchased  the 
same  from  the  sheriff  in  1843,  at  an  official  sale,  under  an  execu- 
tion of  his  own  against  Marsh;  and  that,  at  a  subsequent  time, 
the  plaintiff  had  bought  the  same  premises,  at  an  official  sale  by 
the  sheriff,  under  an  older  execution  against  Marsh.  We  think 
this  eyidence  did  develop  the  tact  that  both  parties  traced  their 
claim  of  title  to  a  common  source  sufficiently  to  render  it  im- 
proper to  grant  a  motion  of  nonsuit. 

Supposing,  however,  the  plaintiff  had  left  his  case  defective 
on  this  head,  and  the  proof  needed  to  show  a  common  origin  of 
the  titie  claimed  by  both  parties  appeared  in  the  evidence  ad- 
duced for  the  defendant,  it  does  not  follow  he  would  be  entitled 
to  a  nonsuit  here.  It  was  said  in  the  case  of  Thamaa  v.  Jeter,  1 
Hill  (S.  0.),  882,  as  follows:  "Even  if  the  presiding  judge  had 
erroneously  refused  the  nonsuit,  and  the  defendants,  in  their 
defense,  had  supplied  the  proof  necessary  to  make  out  the  plaint- 
iff's case,  a  nonsuit  could  not  be  directed  here:  it  was  their  own 
imprudence  to  supply  the  proof,  and  when,  upon  the  whole 
proof,  it  appears  that  the  plaintiffs  are  entitied  to  recover  [and 
we  may  add,  when  the  jury  have  ratified  it],  it  would  be  sport- 
ing with  justice  to  say  they  should  be  turned  out  of  court  on 
account  of  such  an  error  of  the  judge." 

That  the  plaintiff  need  not  travel  beyond  a  source  of  titie, 
oonmion  to  himself  and  his  adversary,  is  sufficientiy  established 
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by  the  case  just  died  from  1  Hill,  882,  and  Eill  v.  Hoberiaon,  1 
Strobh.  L.  1. 

The  question  inyolving  the  merits  of  the  contest  then  arose, 
to  wit.  Which  party  had  the  better  right  to  the  title  conceded 
once  to  have  been  in  Marsh  ?  This  concession  is  not  to  be  re- 
garded as  working  an  estopi>el  upon  defendant,  so  as  to  pre- 
clude him  from  showing  that  he  had  acquired  a  better  title  than 
that  which  he  had  derived  from  Marsh;  nor  was  it  so  treated  in 
this  case,  for  evidence  was  heard  in.his  behalf  designed  for  that 
purpose.  The  difficulty  was,  that  he  did  not  prove  the  acquisi- 
tion, by  himself,  of  such  better  title;  he  only  raised  a  doubt  as  to 
where  the  real,  paramount,  legal  title  was.  Oonsidering  the  re- 
lation which  these  parties  bore  to  each  other  touching  a  title, 
good  as  to  the  one  or  the  other  of  them,  in  this  contest,  that 
was  not  enough,  especially  where  the  defendant  has  gained  the 
possession  of  the  premises  under  a  title  which  he  would  repu- 
diate. For  it  will  be  found,  and  may  be  remarked  as  matter  of 
illustration,  that  where  the  doctrine  of  estoppel  (call  it  equita- 
ble or  common-law  doctrine)  applies  restraint  to  a  tenant  in 
favor  of  a  landlord,  it  is  far  more  stringent,  in  view  of  English 
jmd  American  courts,  where  the  tenant  would  impute  defects  in 
the  landlord's  title  existing  when  he  entered,  and  those  arising 
subsequently,  though  he  agreed  to  hold  the  premises,  already  in 
possession,  under  the  landlord. 

Upon  the  question,  which  had  the  better  right  to  the  title 
<;laimed  by  each,  the  defendant  showed  that  Qbjcj  acquired  the 
£r8t  ponveyance  from  the  sheriff,  Martin  acquired  a  conveyance 
subsequently  from  the  same  quarter.  Without  more,  this  must 
have  placed  the  defendant  on  the  vantage-ground.  But  the 
plaintiff  imputed  fraud  to  the  sale  by  the  sheriff  to  Gkry, 
bounded  on  the  fact  that  the  sheriff  sold  under  a  junior  fi.  /a, 
in  favor  of  Gary,  who  attended,  and  presenting  a  mortgage 
irom  Marsh  to  himself,  of  the  premises  under  sale,  said  that 
<'  the  sale  was  made  to  complete  the  title."  The  jury,  applying 
ihe  standard  prescribed  to  them,  ''that  all  sales  at  auction 

should  be  open  to  full  and  free  comP^^^^^>"  ^^^  ^^^  ^  P^^^ 
•chaser  must  do  no  act,  **  the  eff^^t  qI  wlAcliwaB  to  destroy  this 
fair  competition,"  have  affinu^^    ^^^  GfaTj*^  coiid\ict  did  con- 
travene such  rule  of  law,  an^  ^  *^.^'te\iS[i^«8JLe"b3  V3ii^  ekerVft 
to  himself.    In  this  they  diff^^^^V^  ^      ^x^  o^mou  cretft«»fe^  >aj 
the  presiding  judge  in  the  re>,^t:^  l<^^WVxe«CiKt\P  «^^\^  "^^^^ 

Without  undertoking  to  f^^      \  ^  ^oix  q^^^^^^"" 
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fact,  in  the  present  case  we  must  allow  that  when  such  a  ques- 
tion does  arise  in  a  cause,  there  is  no  other  arbitrament  to  which 
it  can  be  submitted  but  that  of  the  jury.  They  have  been  sat- 
isfied, in  the  present  instance,  by  the  considerations,  that  a 
mortgagee  of  the  premises  presented  himself  at  a  sheriff's  sale, 
where  the  rule  of  caveat  emptor  prevails,  with  mortgage  in  hand; 
proclaimed  that  the  sale  was  made  to  complete  title;  that  this 
can  be  accomplished  only  (so  far  as  mortgagee  is  concerned)  in 
case  his  mortgage  be  of  date  prior  to  any  judgment  in  &vor  of 
another  against  the  mortgagor;  that  the  proclamation  naturally 
imported  that  such  was  tiie  case;  that  such  was  not  in  &ct  the 
case;  that  the  absolute  estate  of  Marsh  was  properly  on  sale, 
and  is  now  claimed  to  have  been  sold,  whereas  the  equity  of  re- 
demption alone  was  represented  to  be  on  sale,  and  so  represented 
by  the  purchaser  at  that  sale,  and  his  representation  was  adopted 
by  the  sheriff,  at  least  not  repudiated  or  corrected.  We  would 
not  venture  so  far  to  trench  upon  the  province  of  the  legal  triers 
of  fact  as  to  reverse  such  their  decision. 

It  has  been  suggested,  however,  at  the  bar  (and  the  idea  has 
attracted  attentiou  in  this  court),  that  there  is  inconvenience 
and  danger  of  serious  mischief  in  entertaining  an  action  of 
trespass  to  tr}'  title,  by  a  subsequent  against  a  prior  purchaser 
of  the  same  land,  from  the  same  Khcriff,  sold  as  the  property  of 
the  same  defendant  in  executions,  which  are  existing  and  in 
force  at  either  Bale — until,  l»y  proceedings  in  equity,  the  prior 
solo  shall  have  been  declared  void  and  set  aside.  It  is  sug- 
gested that  tbo  question  of  fmud,  when  presented  collaterally, 
may  not  l>c  thoroughly  sifted;  that  a  mere  mistake  of  opinion, 
expressed  with  no  dishonest  end,  may  be  confounded  with  the 
utterance  of  a  corrupt  falsehood,  with  deliberate  purpose  of  de- 
ception; that  all  this  may  be  imputed  to  a  casual  observation, 
when  no  one  regarded  or  acted  on  it;  that  if  such  conduct  as 
Qary's  "chilled"  the  sale,  such  as  the  plaintiff's  can  have  no 
less  effect,  since  property  is  pushed  under  the  hammer  for  the 
second  time,  under  most  forbidding  difficulties  and  a  cloud  of 
doubt,  and  a  purchaser  must  be  bold  enough  to  make  up  his 
mind  to  iinavoidable  litigation;  that  under  such  circumstances 
both  debtor  and  creditors  are  subjected  to  forfeiture;  that 
finally,  a  high  equity  may  be  submitted  to  a  law  tribunal. 
There  is  force  in  such  views.  In  many  cases  they  must  be  very 
potent;  yet  it  may  be  answered,  that  creditor  or  debtor  in  exe- 
cution may  resort  to  equity,  and,  as  we  suppose,  restrain  all 
other  proceedings  until  the  remedy  may  be  exhausted  in  that 
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jurisdiction.  Besides,  cases  maj  perhaps  arise  in  a  fo/m  and 
nnder  circmnstances  which  we  could  not  exdude  from  this 
forum,  upon  any  ground  of  convenience  or  of  law.  Suppose  a 
decree  for  twenty-five  dollars  should  exist  against  a  land  ovner, 
and  the  plaintiff  in  execution  should  cause  a  palpably  f  racdu- 
lent  sale  of  his  land  for  one  fiftieth  of  its  value,  buy  it  bimsfdi. 
and  take  possession,  could  we  exclude  a  bona  fide  purchaser 
from  defendant  in  execution  for  the  full  value  of  his  land  from 
bis  action,  simply  because  he  had  to  travel  over  such  a  prio« 
sale,  and  extinguish  it,  when  he  could  do  so  by  the  most  over* 
whelming  evidence  of  fraud?  Such  and  like  cases  might  k- 
conceived,  as  to  realty  or  personalty,  where  the  expenses  o/ 
litigating  in  chancery  might  prove  a  vexy  formidable  obstack 
to  the  course  of  justice;  and  it  can  not  be  maintained  that  a 
question  of  fraud  at  a  sheriff's  sale,  or  in  other  forms,  is  not 
cognizable  at  law. 

At  any  rate,  just  such  a  case  as  this,  presenting  the  same 
question  in  the  same  form  of  action,  and  decided  in  the  same 
way,  went  before  the  juiy  at  Union;  and  Ihoir  finding  of  fraud 
in  the  sheriff's  sale,  though  not  in  accordance  with  the  opinion 
expressed  to  them  by  the  circuit  judge,  was  sustained  by  the 
court  of  appeals  at  Columbia:  Keenan  v.  Pearson ^  MS.,  May 
term,  1830. 

The  objection  set  down  to  the  admission  of  evidence  on  the 
part  of  the  plaintiff  having  been  abandoned  hcrc,  and  the  con- 
siderations hereinbefore  directed  to  the  other  gi'uunds  of  ap- 
peal, satisfying  this  court  that  the  dofcndiiut  bhould  take 
notlung  by  his  motions,  the  same  are  therefore  dismissed. 

O'Neall,  Evans,  Frost,  and  WmTNER,  JJ.,  concurred. 

Motions  dismissed. 


What  Title  must  be  Siio\7N  in  Trespass  to  Try  Title:  See  BanJsqfS.  O. 
▼.  South  Carolina  etc,  Co,,  49  Am.  Dec.  640,  and  note. 

Purchaser  Fraudulently  Preventing  Competition  at  Sheriff's  Sale, 
Effect  of:  See  Foulk  v,  AfcFarlane,  37  Am.  Deo.  467;  StovcUl  v.  Farmer^ 
etc  Bank,  47  Id.  85;  Trimble  v.  Turner,  63  Id.  00;  Byers  v.  Fowler,  64  Id. 
271;  Kinard  v.  Hiers,  65  Id.  643,  and  cases  cited  in  the  notes  thereto. 
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l!«TBKT    THAT  WIFE'S  DOWXR  SHALL  BB  BaIURBD  BT   AOCEPTANCB  (  P    PRO- 

TISION  under  the  hnabuid's  will  miut  appear  in  the  will  by  ezpreee 
words  or  neoeaeary  implication. 

Dexand  of  dower  in  certain  lands  aliened  by  the  demandant's 
husband  during  coverture.  The  defendant  pleaded,  among 
other  defenses,  that  the  demandant  had  elected  to  take  a  pro- 
vision under  her  husband's  will  in  lieu  of  dower,  and  it  was 
shown  that  the  husband  had  devised  to  the  demandant  during 
life  or  widowhood  all  his  real  and  personal  estate,  and  that  since 
his  death  she  had  received  and  was  now  enjoying  the  same. 
The  court  held  that  a  gift  of  part  of  the  husband's  estate  would 
not  be  construed  to  be  in  Ueu  of  dower  unless  expressly  de* 
Glared  to  be  so,  but  that  a  gift  of  the  whole  necessarily  implied 
that  it  was  in  lieu  of  dower,  and  the  acceptance  was  a  bar,  and 
nonsuited  the  demandant.  Appeal  and  motion  to  set  aside  the 
nonsuit. 

BeUinffer,  for  the  motion. 

Owens,  contra. 

By  Court,  Wabdlaw,  J.  The  gift  made  by  a  husband's  will 
to  his  wife,  either  for  life  or  in  fee,  of  everything  that  he  owned 
at  his  death,  apart  from  a  distinct  manifestation  of  a  contrazy 
intention,  would  be  construed  a  benevolepce;  the  acceptance  of 
it  would  by  necessity  exclude  her  demand  of  dower  in  the  lands 
contained  in  the  gift,  for  she  could  not  demand  against  herself: 
Shep.  Touch.  828;  CasUm  v.  Castony  2  Rich.  Eq.  2;  but  it  would 
affect  her  right  of  dower  in  other  lands  which  the  husband  had 
aliened  during  coverture  no  more  than  it  would  affect  her  right 
iu  a  chose  in  action  or  any  other  thing  to  which  she  was  entitied 
independent  of  the  husband's  will:  Cunningham  v.  Shannon,  Eq. 
Mss.  H.  407;  EUchens  v.  Eiichens,  2  Vem.  403;  AdsU  v.  AdsU, 
2  Johns.  Ch.  448  [7  Am.  Dec.  539];  and  other  cases  cited  in  the 
dissenting  opinion  of  Chancellor  Dargan  in  Bailey  v.  Boyce,  4 
Strobh.  Eq.  92. 

It  has  been  suggested  here  that  the  devise  of  the  remainder 
after  the  wife's  life  estate  would  be  diminished  and  disturbed 
by  the  damages  which  the  defendant,  husband's  vendee,  would 
recover  from  the  husband's  executors  for  the  breach  of  warranty 
that  would  be  made  by  the  wife's  recovexy  of  dower  in  the  lands 
conveyed  to  the  defendant;  that  thence  arises  an  implication  iu 
the  will  that  the  provision  therein  made  for  the  wife  should  be 
in  lieu  of  dower;  and  that  her  acceptance  of  it  has  barred  her 
present  demand.     Admitting  that  there  was  a  warranty,  and 
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that  the  remainder  will  be  diminished  as  has  been  suggested, 
the  i^nlt  at  last  will  be  that  the  remainder  will  be  less  valuable 
than  had  been  expected — ^that  the  testator  was  worth  less  than 
the  remaindermen  had  hoped.  The  dower  disturbs  just  as  a 
debt  of  the  testator  would  do.  As  a  devise  to  a  creditor  would 
not  of  itself  prevent  his  taking  both  his  debt  and  devise,  so  a 
devise  to  a  wife  does  not  of  itself  have  any  ejBEect  upon  her 
dower,  which  is  no  more  subject  to  the  disposition  of  a  testator 
than  is  his  debt.  The  right  to  either  debt  or  dower  may  be  ex- 
tinguished by  the  acceptance  of  something  which  has  been  given 
for  the  purpose  of  satisfying  it;  but  such  purpose,  in  a  husband's 
will,  when  it  is  urged  against  dower,  must  appear  by  express 
words  or  necessary  implication. 
Motion  granted. 

O'Neall,  WrrHBBS,  and  Whitnxb,  JJ.,  concurred. 

Motion  granted. 

Wnn's  Down  Bakrkd  bt  Pbovisiov  nr  Hubbaho^  Will,  when  and 
when  not:  See  Borland  v.  NkhoU,  51  Am.  Dec  576;  Melk^^9  Appeal,  55  Id. 
573,  and  oases  oited  in  the  notes  thereto. 


Bledsoe  v.  Thompson. 

[6  BxcBABDflOiTs  Law,  M.] 

Gaming  TtLANSAcnoire  are  Vixwxd  with  Stbonokb  Gondemnatiov  hj 
the  oonrts  of  South  Carolina  than  by  the  English  courts. 

Loser  mat  Recover  from  Stake-holder  Monet  Bet  by  him  on  a  horse- 
race, on  demanding  it  before  it  is  paid  over. 

Assumpsit  to  recover  money  deposited  by  the  plainti£F  with  the 
defendant  as  stake-holder  as  a  wager  on  a  horse-iace.  The 
wager  was  decided  against  the  plaintiff,  bat  he  gave  notice  to 
the  defendant  not  to  pay  the  money  over,  but  the  defendant 
nevertheless  did  so.  Yerdict  for  the  plaintiff,  under  the  in- 
stmctions  of  the  court.  Appeal,  and  motion  for  a  new  trial,  on 
the  ground  that  the  plaintiff  had  no  cause  of  action. 

A.  P.  Aldrichj  for  the  motiox^^ 

OwenSf  contra. 

By  Court,  Withbrs,  J.    \^  ^V.«  xvgoTi  ^ao  xeNlew  oi 

our  own  or  of  other  cases,  .^^  \fi^  •  -q^  ^o  vaj  "w^^  ^^^  *^^®^ 
might  suggest,  but  what  is  ^4*^  ^ \aX^  ^''*^  ^f.\K!:o3^^a^ 
It  is  safe  to  observe  that  tV^VJ'X^     ff^^  \isA^^^^'^^^  ^ 
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stronger  spirit  of  condenmatioii  upon  eveiy  class  of  cases  in- 
TolTing  gaming  transactions  than  have  the  English  courts  upon 
some  of  them;  and  this  will  appear  from  what  is  contained  in 
the  case  of  Bice  y.  Oisi,  1  Strobh.  L.  82. 

The  money  which  Bledsoe  sned  for  he  had  deposited  with 
Thompson  as  a  wager  upon  a  horse-race.  He  lost  the  race,  but 
directed  Thompson  not  to  pay  the  money  over.  The  winner  had 
no  legal  right  to  it :  his  action  for  it  could  not  have  been  sustained, 
whether  directed  against  Thompson,  the  stake>holder,  or  against 
Bledsoe.  Why  could  not  the  latter  countermand  any  previous 
authority  that  might  have  been  communicated  to  Thompson? 
It  was  not  a  case  in  which  Thompson  held  an  agency  coupled 
with  an  interest  in  himself;  nor  one  in  which  Thompson  had 
incurred  a  liability,  the  discharge  of  which  required  that  he 
should  pay  the  deposit  to  the  winner;  nor  one  in  which  any 
right  of  a  third  party  cognizable  by  the  law  demanded  that 
Thompson's  trust  or  agency  should  be  regarded  irrevocable; 
nor  one  in  which  two  principals  had  mutually  constituted  a 
common  agent,  the  entire  fulfillment  of  whose  agency  a9  origi- 
nally defined  had  become  necessary  to  vindicate  the  supervening 
legal  rights  of  either  of  the  two;  nor  one  in  which  legal  rights 
of  a  third  person  had  arisen  upon  a  i>artial  execution  of  an 
agency  created  by  Bledsoe.  It  is  a  case  in  which  the  defendant 
held  for  the  plaintiff  an  illegal  wager  (one  at  least  which  the 
law  does  not  sanction,  though  an  indictment  might  not  lie); 
and  in  such  case  we  have  the  opinion  of  the  English  court  that 
either  party,  even  the  loser,  may  recover  from  the  stake-holder 
the  money  deposited  by  him,  whether  the  wager  or  event  be 
decided  or  not;  provided  he  demand  his  money  before  the  same 
be  actually  paid  over,  after  the  event,  to  the  winner:  Hastelow 
V.  Jackson,  15  Eng.  Com.  L.  117.  Without,  therefore,  prose- 
cuting the  inquiry  into  any  other  grounds  that  might  be  dis- 
cussed in  such  a  case  as  this,  the  foregoing  considerations  have 
brought  us  to  affirm  the  conclusion  on  the  circuit  and  to  adjudge 
that  the  motion  be  refused.     And  it  is  ordered  accordingly. 

O'Neall,  Wabdlaw,  Fbost,  and  Whttneb,  JJ.,  concurred. 

Motion  refused. 


Monet  Deposited  on  Wager  mat  be  Recovered  Back  from  Stake- 
holder, when  and  when  not:  See  Shackl^ord  v.  FTorcf,  36  Am.  Deo.  435; 
/^rey  v.  Hcldm,  Id.  456;  Slacy  v.  Fosa,  Id.  755;  Dauterive  v.  Brouaaard,  3d 
Id.  550;  BaUa  v.  Lancaster,  51  Id.  696,  and  cases  cited  in  the  notes  thereto. 
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Bbiganoe  V.  Ebwin's  Lessee. 

(1  BWAH.  875.] 

LiTT  OF  EzBCunoN  OK  Land  must  Contain  Svoh  OnncitAL  Desoriptioii 
M  will,  by  reasonable  intendment,  connect  it  with  the  sale  and  deed,  §o 
that  porchaaen  may  know  the  land  to  be  aold,  and  form  aome  estimate 
of  its  valne,  and  that  the  sheriff  or  marshal  making  the  sale,  or  his  sno- 
oessor,  looking  to  the  levy,  may  know  what  land  to  convey,  and  not  sell 
one  tract  and  convey  another. 

It  must  Appkab  tbom  Lkvt  or  Exscutiok  ok  Land,  and  from  aheriff'a 
deed,  that  the  land  named  in  each  is  the  same. 

Pabol  Evioskos,  bxokft  in  Ga8B  or  Latent  Ambioutit,  n  in  General 
Ikadmissiblb  to  show  the  identity  of  land  levied  on  under  execution. 

Lett  Indobsbd  on  Execution  is  Void  fob  Ungebtainty  in  Dehckiption 
of  land  levied  on,  if  in  the  words:  **  Levied,  twentieth  August,  18*2.'),  on 
nineteen  hundred  and  fifty  acres  of  land,  in  Henderson  county,  [lart 
of  a  tract  of  two  thousand  five  hundred  acres  located  by  Daniel  Gil- 
Christ,"  and  sale  thereon  vests  no  title  in  the  purchaser. 

There  is  No  Pbesuuftion  that  Entrt  on  Land  Levied  on  was  made 
in  aebtor's  name,  in  the  absence  of  any  statement  in  the  levy  to  that  ef- 
fect, for  he  may  be  a  purchaser  as  well  as  an  enterer. 

Ejectment.    Judgment  for  the  plaintiff,  and  the  defendant 
brought  error.    The  opinion  stated  the  caae. 

Bullock  and  Scurlock,  for  the  p\aixitiff  ^^  error. 

error. 


Jf.  and  H.  Brown,  for  the  d^f  ^  Aa^^  ^ 

By  Court,  Totten,  J.    The  ^  \ft  e\ectaxiesiV.  m  \3cie  cnicmi 

court  of  Henderson  for  one  f y  ^\iO^   A  uaxv^  VxaiSx^  wi^  ^'^'J 
acres  of  land.    At  < 

trial,  which  resulted  in  a  ju(i^    ^  ^\»       ^^  ^ 
'  fendant  has  appealed  in  erra^\v\y  .  i^  n^^^^ 


July  tent,  X,,f|l>*  „.  <^  »«*••»  J^jI 


;s^ 


780  Bbioakcb  t;.  Erwin's  Lesskb.  [Tena 


James  Erwin,  the  plaintiff's  lessor,  claims  title  under  a  mar- 
sbal's  sale,  made  November  12, 1825,  in  Tirtae  of  an  execution 
issued  by  the  circuit  court  of  the  United  States  at  Nashville,  on 
a  judgment  in  that  court  in  favor  of  the  Bank  of  Oeorgia  v.  An-^ 
drew  Erwin.  The  marshal's  deed  and  the  record  of  that  pro- 
ceeding were  produced  at  that  trial.  The  levy  indorsed  on  the 
execution  is  in  these  words:  **  Levied,  twentieth  August,  1825, 
on  nineteen  hundred  and  fifty  acres  of  land,  in  Henderson 
county,  part  of  a  tract  of  two  thousand  five  hundred  acres 
located  by  Daniel  Oilchrist."  The  description  contained  in  the 
marshal's  deed  is  in  the  words  of  the  levy,  and  no  more.  And 
now  the  only  question  is,  whether  an  execution  sale  made  in  vir- 
tue of  such  a  levy  is  valid  or  not. 

The  rule  to  be  deduced  from  the  cases  on  this  subject  seems 
to  be,  that  the  levy  must  contain  such  general  description  aa 
will,  by  reasonable  intendment,  connect  it  with  the  sale  and 
deed,  so  that  purchasers  may  know  the  land  to  be  sold,  and 
form  some  estimate  of  its  value,  and  that  the  sheriff  or  marshal 
maTfing  the  sale,  or  his  successor,  looking  to  the  levy,  may 
know  what  land  to  convey,  and  not  sell  one  tract  and  convey 
another:  Parker  v.  Swan,  1  Humph.  81  [34  Am.  Dec.  619]; 
Gibbs  v.  Thompam,  7  Id.  180. 

The  notice,  founded  on  the  levy,  is  supposed  to  contain  the 
same  description,  and  purchasers  are  thereby  directed  to  the 
land  intended  to  be  sold.  The  deed,  also  foxinded  on  the  levy, 
contains  a  more  full  and  special  description,  consistent,  how- 
ever, with  that  contained  in  the  levy,  and  it  must  appear  from 
the  levy  and  the  deed  that  the  land  named  in  each  is  the  same, 
for  parol  evidence,  except  in  the  case  of  latent  ambiguity,  is, 
in  general,  inadmissible  to  snow  the  identity  of  the  land.  Thus, 
in  Taylor  v.  Cozart,  4  Humph.  434  [40  Am.  Dec.  656],  it  was 
held  that  a  notice,  being  a  matter  in  pais,  was  inadmissible  to 
aid  a  defective  levy. 

The  levj'  may  contain,  in  itself,  the  degree  of  certainty  re- 
quired, and  that  is  the  better  practice;  but  if  it  refer  to  a  deed 
or  other  title  paper  of  record,  to  which  convenient  access  may  be 
had,  it  thereby  incorporates  in  itself  the  description  contained  in 
the  deed  or  title  paper  referred  to.  So,  the  levy  may  have  the 
requisite  certainty,  by  reference  to  natural  or  artificial  objects  on 
the  land,  or  to  adjoining  lands. 

In  the  cases  that  have  occurred,  the  following  levies  were 
held  to  be  bad:  ''  Levied  on  eight  thousand  acres  of  land,  lying 
in  four  different  tracts,  in  the  county  of  Stewart:  '*  Pound  v. 
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PvJlen^  8  Yerg.  838.  *'  Leyied  on  three  tracts  of  land,  one  tract 
containing  three  hundred  acres,  one  tract  containing  forty  or 
fifty  acres,  one  other  tract  containing  one  hundred  and  ten 
acres,  as  the  property  of  Haywood  Cozart,  all  in  the  county  of 
Carroll:"  TayUyry.  CosaH,  4  Humph.  434  [40  Am.  Dec.  655]. 
"  Levied  on  lot  No.  — ,  in  the  town  of  Greenville,  with  its  im- 
provements:" Broum  v.  Dickson,  2  Id.  396  [37  Am.  Dec.  560]. 

But  in  Parker  v.  Swartf  1  Humph.  84  [34  Am.  Dec.  619],  the 
description  was:  Levied  on  *'  John  Doak's  seventy  acres  of  land, 
on  the  waters  of  the  west  fork  of  Stone's  river,"  and  the  levy 
was  held  to  be  good.  As  to  this  levy,  it  is  to  be  observed  that 
the  county  will  be  inferred  from  the  fact  that  the  levy  was  made 
by  the  sheriff  of  Butherford:  Pound  v.  PuUen^  supra;  Brown  v. 
Dickson^  supra.  It  states,  then,  the  owner  of  the  land,  the 
number  of  acres,  its  location,  that  is,  on  the  waters  of  the  west 
fork  of  Stone's  river,  in  the  county  of  Butherford.  But,  with- 
out intending  to  disturb  its  authority,  it  must  be  regarded  as 
going  to  the  utmost  limit  admissible  under  the  rule  before  stated. 

Now,  in  view  of  the  rule  and  the  cases  referred  to,  how  is  the 
levy  in  the  present  case  to  be  considered  ? 

It  is  evident  that  if  the  words  "  located  by  Thomas  Gilchrist  '* 
be  omitted,  the  levy  would  be  bad.  Do  those  words  give  it 
such  certainty  as  to  make  it  good  ?  The  location  or  entiy  being 
the  inception  of  the  title  and  a  matter  of  record  if  it  were  re- 
ferred to  and  identified  by  the  levy  with  reasonable  certainty,  it 
would  become  a  part  of  the  levy  and  be  taken  in  aid  of  its  de- 
scription. But  we  think  it  is  not  sufficiently  identified  for  that 
purpose.  It  does  not  appear  in  whose  name  the  location  was 
made,  or  in  what  name  and  section,  or  in  what  part  of  the  county 
the  land  was  located.  The  name  of  the  owner  is  the  most 
material  fact  omitted  in  the  description,  in  the  absence  of  which, 
it  should  otherwise  have  a  reasonable  certainty. 

Could  persons  desirous  to  purchase  ascertain  with  any  con- 
venience and  certainty  the  locality  and  identity  of  land  intended 
to  be  sold  under  this  description  ?  And  how  is  a  description  in 
the  marshal's  deed,  if  it  were  perfect,  as  it  is  not,  to  be  con- 
nected with  that  contained  in  the  levy,  so  as  to  identify  the  one 
with  the  other  without  the  aid  o{  extrinsic  proof? 

It  would  require  parol  evidex^Q^  to  fibow  negatively  ihat  Gil- 
christ located  but  the  one  tra^^  (>olxisitiing  two  tiiouaand  five 
hundred  acres,  from  which  it  v.  .  v^t  "be  vnierted  \3aat  \liat  was 
the  tract  intended  to  be  sold;   ^^^.  f  t'b&t  'wew  not  ttieiact,  VJieia 
the  description  would  becom^  ^X^d  ^  ^^  -vb^^  3ijid.\MM«rtaMi. 
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Bat  we  have  seen  that  titles  held  under  judicial  sales  can  not 
depend  upon  evidence  of  this  description  for  their  validity. 

We  may  further  observe  that  it  is-  not  to  be  presumed  as  a 
fact,  in  the  absence  of  any  statement  in  the  levy  to  that  effect, 
that  the  entiy  was  made  in  the  name  of  the  debtor,  for  he  may 
be  a  purchaser  as  well  as  an  enterer. 

The  levy  is  not  aided  in  the  present  case  by  the  description 
contained  in  the  deed,  for  it  is  the  same  as  that  in  the  levy,  and 
no  more. 

We  consider  that  the  levy  was  void  for  uncertainty,  and  that 
the  marshal's  sale  communicated  no  title  to  the  purchaser. 

His  honor,  the  circuit  judge,  having  considered  otherwise, 
his  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 


SuFFiciEMOT  ov  DESCRIPTION  OF  Lamd  IN  Levt,  or  rotam  of  execution,  or 
In  sheriff  *B  deed:  See  Huddleston  ▼.  Heynolda*  Lesaee,  50  Am.  Dea  702,  and 
note  collecting  the  prior  cases  in  this  series.  See  also,  aa  to  descriptioa  of 
shares  of  stock  levied  on,  Princeton  Bank  v.  Grozier^  53  Id.  254. 

Conclusiveness  or  OFFicsa's  Return,  and  Adbossibilitt  or  PaioIi 
Evidence  to  Vary:  See  cases  cited  in  the  note  to  Dwmel  v.  Soper,  52  Am. 
Dec.  645;  see  also  ShotwtU  v.  UamUin,  55  Id.  83;  Stocai  v.  Parker^  27  Id.  622} 
Webb  y.  BumpoM,  33  Id.  310;  McClelland  v.  SUngli^^  42  Id.  224. 
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(1  SwAV,  437.] 

Purchaser's  Title  to  Slave,  Pxtrchased  durino  Owner's  Intanot  from 
one  having  no  title,  can  not  betlispnted,  at  law  or  in  equity,  by  infant, 

when  he  has  reached  his  majority,  if,  having  full  knowledge  of  his  rights, 
and  possessing  such  discretion  and  intelligence  as  enable  him  to  compre- 
hend the  import  and  effect  of  his  conduct,  he  stood  by  and  enooaraged 
the  sale,  whereby  the  purcliaaer  was  induced  to  purchase,  nnder  the 
impression  that  the  title  was  good. 

Person  mat  re  Estoppkd  bt  Matter  in  Pais  as  well  as  by  reoord  and  by 
deed. 

Infant  is  Estopped  bt  his  Actual  and  Positive  Fraud,  at  law  aa  well 
as  in  equity,  from  attacking  the  title  of  an  innocent  purchaser. 

Actual  and  Positive  Fraud  of  Infant  can  be  Gommittbd  Only  bt 
Some  Unequivocal  Act,  and  not  merely  inferred  by  his  siloDoe  or  ao- 
quiescence,  and  it  should  appear  that  he  had  full  knowledge  of  his  rights, 
and  that  he  possessed  such  discretion  and  intelligence  as  to  enable  him 
to  comprehend  the  import  and  effect  of  his  conduct  in  reference  to  his 
rights,  aa  in  the  case  of  adults. 

Tbovisb  for  the  conversion  of  a  slave.    Judgment  was  for  the 
pldntifis,  and  the  defendant  brought  error. 
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L,  Jf.  Jones  and  MorriU,  for  the  plaintiff  in  error. 
Hawkins,  for  tilie  defendants  in  error. 

By  Court,  Totten,  J.  The  action  is  trover,  in  the  circuit 
court  of  Carroll,  by  Samuel  F.  Turbeville  and  others  against 
Timothy  Barham  for  the  conversion  of  a  negro  slave  to  which 
the  plaintiffs  claim  title.  At  the  September  term,  1851,  of  said 
court,  there  was  judgment  for  the  plaintiffs  for  six  hundred  and 
ninety-three  dollars,  and  the  defendant  appealed  in  error  to 
this  court. 

It  appears  that  in  1819  the  defendant  Barham  purchased 
said  slave  of  Ansel  H.  Turbeville,  the  father  of  the  plaintiffs, 
and  under  him  claims  absolute  title  and  ownership. 

But  it  is  very  dear  that  Ansel  H.  Turbeville,  the  father,  had 
no  title.  The  title  was  in  his  children,  derived  by  them  from  a 
third  person,  that  is,  from  their  maternal  ancestor,  Elizabeth 
McEinney,  some  time  about  1840,  in  the  state  of  Louisiana, 
where  the  Turbeville  family  then  resided.  By  order  of  the  pro- 
bate court  of  the  parish  of  Baton  Bouge,  in  June,  1840,  the 
said  Ansel  was  appointed  tutor  to  his  said  children,  and  from 
that  time  forward  held  possession  of  their  slaves  so  derived,  the 
fflave  in  question  being  one  of  them. 

In  1843,  he,  with  his  children  and  said  slaves,  removed  from 
Louisiana  to  Tennessee,  first  to  the  county  of  Henry,  and  then, 
in  the  early  part  of  1844,  to  Carroll,  where,  in  1849,  he  sold  the 
slave  in  question  to  defendant  Barham.  The  said  Ansel  spoke 
of  the  slaves  and  used  them  as  his  own,  and  it  seems  that  they 
were  generally  so  considered;  though  there  were  some  intima- 
tions that  the  title  was  in  his  children. 

In  June,  1849,  the  said  Ansel  died,  and  afterwards,  in  Decem- 
ber, his  children  instituted  this  suit. 

At  the  time  of  said  sale  to  Barham,  Samuel  F.,  one  of  the 
plaintiffs,  was  about  twenty  years  of  age;  the  other  children 
were  under  that  age. 

The  defendant  offered  to  prove  at  the  trial,  by  Thomas,  a  wit- 
ness, that  when  the  slave  was  sold  to  defendant,  two  of  the 
plaintiffs,  Samuel  and  another,  knew  of  their  title  and  con- 
cealed it  from  defendant;  that  they  stated  to  defendant  that 
their  father's  title  was  valid,  and  that  they  had  no  title;  that 
they  encouraged  defendant  to  buy,  and  consented  to  the  sale. 

This  evidence,  being  objected  to,  was  ruled  out  by  the  court, 
and  the  question  to  be  decided  is.  Was  it  legally  compe- 
tent? 
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It  is  yeiy  clear  tbat  in  the  view  of  a  court  of  eqaily,  en> 
dence  of  this  kind  would  be  deemed  competent. 

For  if  a  man  having  title  to  an  estate  which  is  offered  for 
lale,  and  knowing  his  title,  stands  by  and  encourages  the  sale» 
ind  thereby  another  {>erson  is  induced  to  purchase  the  estate, 
under  the  impression  that  the  title  is  good,  the  former,  so  act- 
ing, will  be  bound  by  the  sale;  and  neither  he  nor  his  privies 
will  be  at  liberty  to  dispute  the  validity  of  the  vendee's  title: 
Storrs  V.  Barker,  6  Johns.  Ch.  169  [10  Am.  Dec.  816];  Wenddl 
v.  Van  Hensseiaer,  1  Id.  354;  1  Story's  Eq.  Jur.,  sec.  885. 

This  doctrine,  indeed,  goes  still  further,  and  demands  that 
the  true  owner  shall  speak  out  and  forbid  the  sale.  But  the 
case  we  have  supposed  is  one  of  positive  and  actual  fraud;  and 
in  such  case,  neither  infancy  nor  coverture  will  constitute  any 
excuse  for  the  guilty  party — ''for  neither  infants  nor  /ernes 
covert  are  privileged  to  practice  deception  or  cheats  upon  other 
innocent  persons:"  1  Story's  Eq.  Jur.,  sec.  885;  Nicholson  v. 
Hooper,  4  Myl.  &  Cr.  179;  Pickard  v.  Sears,  6  Ad.  A  El.  474. 
So  in  Sugden  on  Vendors,  262,  it  is  said  if  a  person  having  a 
right  to  an  estate  permit  or  encourage  a  purchaser  to  buy  it  of 
another,  the  purchaser  shall  hold  it  against  the  person  who  has 
the  right,  although  covert  or  under  age. 

Now,  does  this  doctrine  apply  in  an  action  for  personal  prop- 
erty  in  a  court  of  law  ? 

A  person  may  be  estopped  by  matter  in  pais,  as  well  as  bj 
record  and  by  deed;  4  Com.  Dig.,  Estoppel;  2  Phill.  Ev., 
C!owen  &  Hill's  note  192. 

In  Pickard  v.  Sears,  6  Ad.  &  El.  474,  which  was  trover  for 
machinery  and  other  articles,  it  appeared  that  the  plaintiff  had 
the  legal  title,  but  gave  no  notice  of  his  claim,  at  the  time  tho 
defendant  became  the  purchaser,  though  present  and  informed 
that  the  goods  were  to  be  sold.  It  was  held  that  the  plaintiff 
was  not  entitled  to  recover.  In  this  case,  Lord  Denuian,  C.  J.» 
delivering  the  opinion  of  the  court,  said:  "  The  rule  of  law  is 
clear,  that  where  one  by  words  or  conduct  willfully  causes  an- 
other to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the 
latter  a  different  state  of  things  as  existing  at  the  same  time." 
That  is,  the  party  making  the  admission  is  in  such  case  estopped 
from  disputing  the  fact  admitted. 

In  Heane  v.  Sogers,  9  Bam.  &  Cress.  577,  which  was  an  ac- 
tion of  trover,  the  same  principle  is  stated  and  recognised. 
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So,  npon  the  same  principle,  it  was  held  that  the  acceptor  of 
a  bill  can  not  set  up  as  a  defense  that  the  name  of  the  drawer 
was  forged;  because  the  bill  obtained  currency  and  credit  on 
the  faith  of  his  acceptance:  Sanderson  t.  CoUman,  4  Man.  &  Q. 
209. 

So  a  tenant  shaU  not  be  permitted  to  dispute  the  title  of  the 
person  under  whom  he  entered;  and  in  an  action  against  him 
to  recover  the  possession,  the  plaintiff  shall  recover  in  virtue  of 
the  estoppel  merely. 

The  same  principle  is  conceded  and  illustrated  in  many  other 
cases:  Wataon  v.  Wace,  6  Bam.  &  Oress.  153;  Langfard  v.  Fbol, 
2  Moo.  &  S.  849;  Haoe  v.  Oadea,  1  Oowp.  232;  BaUhem  v.  Qa- 
Undo,  1  Moo.  &  P.  565. 

In  view  of  these  authorities,  as  well  as  upon  principle,  it 
seems  to  us  that  in  cases  of  actual  fraud  the  principle  of  estoj)- 
pel  should  apply  at  law  as  well  as  in  equity,  in  the  circum- 
stances before  stated,  to  protect  the  title  of  an  innocent  pur- 
chaser against  the  action  of  the  party  who  perpetrated  the  fraud. 

This  rule,  as  we  have  seen,  applies  to  infants  as  well  as  to 
adults — for  infancy  is  no  privilege  to  perpetrate  frauds  upon 
the  rights  of  innocent  persons  with  impunity. 

But  to  hold  the  infant  bound  by  his  act  or  admission,  it 
should  appear  to  be  a  case  of  actual  and  positive  fraud,  com- 
mitted by^  some  unequivccal  act,  and  not  merely  inferred  by  his 
silence  or  acquiescence.  It  should  also  appear  that  he  had  full 
knowledge  of  his  rights,  and  was  not  in  a  state  of  ignorance  or 
misapprehension  in  regard  to  them;  and  that  he  possessed  such 
discretion  and  intelligence  as  to  enable  him  to  comprehend  the 
import  and  effect  of  his  conduct  in  reference  to  his  rights,  as  in 
the  case  of  adults. 

These  are,  indeed,  necessary  elements  of  the  actual  and  posi- 
tive fraud,  by  which  he  may  be  precluded  and  estopi>ed  from 
asserting  a  right  to  the  prejudice  of  an  innocent  purchaser,  who 
has  been  influenced  by  his  conduct. 

Now,  to  apply  this  principle  to  the  case  before  us,  it  will  be- 
seen  that  the  evidence  is  competent,  so  far  as  it  has  a  tendency 
to  make  out  a  case  of  actual  and  positive  fraud,  as  before  stated. 

The  judgment  of  the  circuit  court  will  be  reversed,  and  the 
oause  remanded  for  a  new  trial. 


EsTOFPSL  IN  Pais,  What  Gonstitutbs:  Sea  Tt^fi/or  v.  Zepp^  55  Am.  Dea 
113,  and  note  citing  prior  casee;  Hughes  r.  McAUUter,  Id.  143;  McCravey 
▼.  Remwn,  54  Id.  194.    Ada  and  admiasioni  acted  npon  by  others  are  an  es- 
toppel npon  the  person  performing  the  acta  or  making  the  admisaiooai  and 
Am.  Dm.  Vol.  LVn— M 
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the  Mtoppel  may  very  well  be  euforoecl  in  a  court  of  Uw.    Tlie  principal  case 
la  cited  to  this  point  in  Spear$  v.  WaUxr,  1  Head,  1G9. 

EsTOPPKL  IN  Pais  as  Apfukd  to  Infaxts:  See  extensive  note  to  Xorrig 
V.  WaU^  44  Am.  Deo.  285.  See  also  McCoon  v.  Smith,  33  Id.  6'JS;  Burky  w. 
RuateUf  34  Id.  146,  and  note.  The  principal  case  is  cited  to  the  point  that 
the  doctrine  of  estoppel  ta  fiai»  applies  to  an  infant  if  he  has  discretion  and 
intelligenoe  sufficient  to  nnderstand  the  import  and  effect  of  his  act  or  ad* 
mission,  in  Ftrgumm  t.  JlamUion,  85  Barb.  438.  But  in  Parker  r.  Hatt^  2 
Head,  646,  it  Is  held,  dting  the  principal  case,  that  an  infant  eettm  ^ue  trwi 
will  not  be  estopped  by  the  act  of  his  trustee  If  he  himself  exhibit  no  fraad 
or  other  act  of  estoppeL  In  PUckar  t.  SmUh^  Id.  211,  the  prindpsl  case  is 
eited  to  the  point  that  the  disability  of  ooyertim  or  of  infancy  cairies  with 
it  no  lioenae  or  privilsge  to  praetloe  fraud  or  deception  upon  innoosmt  per* 
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ADMiHiflTHATOB,  poTohMe  for  benefit  of,  at  hia  own  nle*  ISO. 
AunrATioxr,  geneiml  oondition  rettnining  in  grant  or  deriio  of  aitMi  for 
life,  490. 

general  oondition  restraining  in  grant  or  devise  of  estate  in  feOi  488L 

general  condition  restraining  in  grant  or  devise  of  estate  in  tail»  4QQL 

partial  restraints  on,  494. 

power  of,  is  a  legal  incident  of  ownership,  491* 

restraint  of,  by  married  women,  497. 

restraint  of,  what  violates,  497. 

restraint  on,  by  way  of  execution  sale,  492. 

restraint  on,  for  a  particular  time  or  to  particular  penons^  4$L 

restraint  on,  in  reference  to  equitable  estate,  491. 

restraint  on,  in  reference  to  personal  property,  491. 

restraint  on,  necessity  of  gift  over,  495. 

restraint  on,  strict  construction  of,  496. 

what  constitutes,  so  as  to  violate  condition  in  restraint  of«  497« 
AanoNMENT  by  draft  or  order,  441. 

of  expectancies  and  contingent  interests.  440,  441. 

of  money  to  become  due,  440. 

of  port  of  an  entire  demand,  441. 

of  patent  not  yet  issued,  441. 

of  unearned  fees  or  wages,  440. 
AflsioNMBNT  FOB  Gbeditobs,  clause  in  giving  power  to  tell  oo  oredit*  ftOOl 

provisious  in,  for  delay,  505. 

Bank,  general  deposit  becomes  property  of,  460. 

Check,  holder  of  unaccepted,  can  not  recover  of  drawee,  460L 
Common  Carriers  are  insurers  of  goods,  701. 

liability  of,  for  remote  consequences  of  neglect^  701. 
Common  Counts,  forms  of,  545. 

in  account  stated,  form  of,  545. 

in  indebitcUiu  asitumpaU,  form  of,  545. 

quantum  meruit,  form  of,  545. 

quantum  valebcuU,  form  of,  545. 

Bufficieocy  of,  under  the  code  pl^adinA  545-550. 

were  of  four  kinds,  544. 
Consideration,  inadequacy  of,  as  ev^A     ^  q!  irand,  %V2« 

inadequacy  of,  will  not  alone  *v^»^^     t^  OT» 
CoNYXBSiON,  refusal  of  carrier  to  dM%  a  ^  ^J\m  ^ 


I 


/ 


788  Index  to  the  Haas, 

GoirWTAiroB,  oonditioiis  in,  in  restraint  of  filiitnatifiii, 
OoBPORATiON,  what  property  may  hold,  414. 
CaiDiTOB's  Bill,  ewwrntiali  of»  451. 


Damaoks  for  aelling  naphtha  at  fllnminatiiig  oO,  4ftL 

for  ■elling  one  drag  aa  another,  461,  4A8. 

for  shipping  dangerona  article,  462. 

general  rule  respecting,  461. 

remote  liability  of  oarrien  for,  701. 
Damb,  hacking  water  on  mill  ahove,  686. 

oare  and  skill  required  in  oonstracting^  680l 

detention  of  water  by,  667. 

flooding  lands  below,  686. 

in  navigable  streams,  692. 

maintaining  nnder  mill  acts,  690. 

overflowing  of  lands  by,  685. 

owner's  liability  for  backing  water  by,  686. 

owner's  liability  for  cansing  water  to  percolate^  6881. 

owner's  liability,  no  actual  damage  being  shown,  686w 

parol  license  to  maintain,  690. 

prescriptivo  right  to  maintain,  688. 

right  to  flood  or  detain,  how  acquired,  687. 
Dkath  of  party  before  judgment  rendered  or  exeootiaa  iaaaedt  231* 
DsriMiTioir  of  apparent  and  non-apparent  servitudes^  761« 

of  continuous  easement,  761. 

of  larceny,  271« 
Dmtzbi,  not  to  be  subject  to  devisee's  debta^  4SA 

Kammmxxvk,  apparent  and  non-apparent,  761. 

oontinuoQa,  defined,  761. 

drains,  when  pass  by  implioatioD,  768. 

grant  of,  by  implicirtion,  on  ounveyanoe  of  part  of  Obm 

Implied,  759-767. 

must  be  actual  to  pass  by  implication,  768. 

must  be  necessary  to  pass  by  implication,  762. 

of  party  wall,  when  passes  by  implication,  765. 

of  light  and  air,  when  passes  by  implication,  768i» 

erf  sundry  kinds,  when  pass  by  implication,  767* 

of  ways,  when  pass  by  implication,  766. 

reservation  of,  by  implication,  768. 
bfOPPEL,  admiBsions  when  are  not,  65. 

by  silence,  452. 

in  paUt  as  applied  against  infanta,  786. 
BzBOunoN,  levy  of,  on  partnership  property,  707* 
BzBOunoN  Sale,  after  death  of  defendant,  15L 

irregularity  in,  who  may  take  advantage  ol^  151* 
BzTBADinoN,  see  Fuamra  raoM  Juanoa. 

Falsi  REPBuxNTATiONa,  action  for,  530. 

Fnui,  right  to  destroy  property  to  arrest  spread  of^  40* 

Firoinyi  raoM  Jirsnoi,  affidavit,  sufficiency  of.  887* 
agent  demanding,  is  a  state  officer,  394. 
arrest  of,  before  demand  for  surrender,  399U 
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iHHMtitntiftiiriity  of  ifeatd  l6glilitiioii»  8M 

ttwoativv^  eertfjorori  agMnsti  to  oompal  AamiDg  9i  MtUiority  to 

cUr,802. 
•lOQstiw^  dn^  of,  to  raxTHidflr,  889L 
•HMmtivoi  dlMTotioii  o^  wnpootini^  raxmidtfv  S88. 
«Baoiitiire»  power  of » to  revoke  warrant  of  acreat^  9UL 
aieestive  warrant,  raffioienoy  of*  SM. 
from  a  territory,  891. 

Aofteof  eorpm  oan  not  taat  qneation  of  gvilt  or  Inooaioe^  SOflw 
hfi^fiw  toiiiMi  to'toat  legality  of  aormder  and  detentlont  SOOL 
indlotmenty  aqffidenoy  of,  897. 
national  eonrta  have  power  over  oaaea  of  arreat  ol^  881b 
not  to  be  aorrendered  pending  oharfa  againat,  in  atato  whm%  to— dt 
offenaea  for  whioh  may  be  anrrendered,  890L 
papera  whioh  warrant  arrest  and  anrrander  o(  897* 
right  to  trf  on  other  ohaigea,  400l 
atoto  eonrto  have  juriBdiotion  over  oaaea  of  arrest  of,  881b 
atotatory  provisions  regarding  snrrender  by  states,  890l 
atotatory  provisions  regarding  sorrender  by  territories.  891* 
snrrender  of,  by  District  of  Colombia,  891. 
whoare»898.  # 

GfUABSOAM  ia  not  liable  for  support  of  ward,  227. 

when  allowed  for  support  of  ward  and  when  not,  227-229L 

HlOBWAT,  presomption  of  grant  of,  299. 

IiiVAinr,  '"toppel  In  pai9  against,  78& 

XvauBAircu^  assignment  of  life  policy  to  one  who  has  no  interest  in 

cessation  of  insurable  interest,  103. 

insurable  interest^  general  description  of,  95. 


IML 


insurable  interest  in  life  oi 
insurable  intereet  in  life  o 
insurable  interest  in  life  oi 
insurable  interest  in  life  o 
insurable  intereet  in  life  o 
insurable  interest  in  life  o; 
insurable  interest  in  life  oi 
insurable  interest  in  life  o; 
insurable  interest  in  life  o 
insurable  interest  in  life  ol 
insurable  interest  in  life  oi 
insurable  interest  in  life  o 
insurable  interest  in  life  o; 
insurable  interest  in  life  o 
insurable  interest  in  life  oi 
insurable  interest  in  life  oi 
insurable  interest  in  life  o; 
insurable  interest  in  life  o 


another  founded  on  relationship^  99L 

another,  stetutes  requiring,  93l 

another,  whether  must  be  peenniary,  9^ 

betrothed,  101. 

brother,  101. 

child,  99. 

creditor,  9& 

debtor,  97. 

debtor's  wife,  98. 

husband,  101. 

joint  obligor,  99. 

master,  99. 

mother-in-law.  102. 

''cphew,  lOl. 
parent  \Q0» 

^tf ''  ^  \02. 


insurable  interest  of  insursn^j^^^v-^**      ^|^  \\\*  awor«A.»Nft« 
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tvuRAXOB,  oo  Joint  Urm  for  benefit  of  nirTiTor*  102. 
oo  life^  extent  of  recovery,  104. 

oo  life  of  anotheTt  insomble  interest  not  required  at  eommon  lav*  | 
on  life  of  another,  when  ▼old  aa  a  mere  gaming  oontraot^  90* 
on  life  of  another,  when  void  for  want  of  insaraUe  interest,  IM. 
person  may  insore  his  own  life  for  benefit  of  whom  he  pleases^  lOlL 

JuDOMXKT,  oondnsiveness  of,  529. 

JvBiaDionoN  of  state  court  is  limited  by  state  llnesp  62i 

Laboikt,  artioles  which  may  be  subjects  of,  S70. 
asportation  is  essential  to,  272. 
asportation,  what  sufficient^  272. 
by  agisters,  281. 

by  appropriating  mon^  or  goods  paid  by  mistake^  2801 
by  bailees,  280,  281. 
by  bailors  from  bailee,  278. 
1^  borrowers  or  hirers,  281. 
1^  carriers,  282. 
by  co-owners  or  croppers,  282. 
Iiy  drovers,  281. 
by  finder  of  lost  goods,  283. 
1^  owner  from  lien  holder,  278. 
by  obtaining  money  by  threats  or  «itortiQn«  260l 
1^  personating  another,  279. 
by  purchaser  of  goods  not  paid  for,  28S. 
by  servants,  284. 
defined,  271. 

felonious  Intent  at  time  of  taking  must  ezisti  273^  V$t 
giving  faoiUties  to  thief,  272. 
In  making  change,  279. 
ttlsoellaneouB  instances  of,  280,  286. 
obtaining  goods  by  false  pretenses,  278. 
obtaining  goods  by  tricks  and  artifices,  279» 
of  accountable  receipts,  276. 
of  animals  of  domestic  natore,  277-270. 
of  bank  notes,  276. 

of  bees,  277. 

of  certificates  of  stock,  276. 

of  checks,  276. 

of  choses  in  action,  276. 

of  dogs,  277. 

of  fish,  277. 

of  goods  from  the  person  of  the  owner,  27S. 

of  goods  from  owner  by  false  ^etenses,  272 

of  illuminating  gas,  276. 

of  Intoxicating  liquors,  276. 

of  pawnbroker's  duplicate,  270. 

of  pigeons,  pea  fowl,  pheasants,  eto.,  277. 

of  printed  list  of  subscribers  of  newspaper,  27iL 

of  property  used  for  gambling  purposes,  270> 

of  public  records,  276. 
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LABOunr  of  reoeipti,  276L 

of  thing!  which  are  put  of  realty^  278^  277* 

of  WAter,  277. 

mbjecti  of»  276. 

taking,  feloniona  intent  mntt  exist  at  time  of«  S7S» 

taking  goods  intending  to  retun  them,  27U 

taking  ie  eiisential  part  of  crime  of,  271. 

taking  most  be  from  pOMession  of  owner  or  liii  agents  271* 

taking  mntt  be  with  intent  to  deprive  owner  of  his  goods  pemwiimtly, 
276. 

taking  with  consent  of  owner,  when  larceny,  272. 

taking  with  intent  to  destroy,  274. 

taking  with  intent  to  feed  to  owner's  stock,  274. 

whether  taking  mnst  be  hieri  eatMo,  274. 
Lease,  assignment  of,  may  be  prohibited,  490. 

coTcnant,  whether  and  when  implied  that  premlaei  will  remaia  wltabia 
for  occupation,  40. 
Lite  Tenant  or  Persokaltt,  disposal  of  property  by,  088. 

is  entitled  to  increase  of  animals,  589. 

is  entitled  to  interest  and  income,  089. 

is  entitled  to  possession,  587,  588. 

power  of,  over  property,  588. 

security  from,  for  snrrender  of  property,  587. 
LiMiTATiONa,  purchase  of  outstanding  title,  605. 

^Iabried  Woman,  antenuptial  will  of,  is  revoked  by  maniage^  S46w 
conveyance  of  lands  by  husband  to,  195. 

conveyance  of  lands  by  husband  to,  when  sustained  in  eqiilty»  196L 
conveyance  of  lands  to,  and  for  whose  benefit  prefnunod  to  be  nuidib  IMk 
devise  of  realty  by,  345. 
effect  of  probate  of  will  of,  347. 

husband,  on  marriage,  becomes  seised  of  certain  eatate  of^  IM. 
husband's  power  over  choses  in  action  of,  194. 
husband's  power  over  personalty,  194. 
merger  of  power  and  rights  of  in  husband,  194. 
power  of  to  make  purchases,  194. 
statutes  affecting  power  to  make  wills,  847-849L 
will  by,  of  property  held  in  autre  droU,  848. 
will  by  wife  of  alien  or  of  person  civilly  dead,  S46w 
will  of,  effect  of  probate  of,  347. 
will  o^  made  before  marriage,  340,  340. 
will  of,  made  under  power  of  appointment^  848. 
will  of,  personalty,  consent  of  husband  to,  842. 
will  of,  personalty,  consent  of  husband  to  may  be  rvfokid*  Sili 
will  of,  personalty,  when  may  be  made  by,  841. 

will  of ,  personal^,  what  passes  by  341. 
will  of,  personalty,  effect  of  in  ^w  Ly  342. 

wiU,  power  of,  to  make,  340.     ^^*^' 
HuoioMEB  is  waived  if  not  pleaded  |  i^eiDiBQ^  ^ 

••  More  ob  Less,"  meaning  of  tho^J^  •J'*'^p[ib  Aft^S^li 
MoBTOAOB,  assignnitnt  of,  and  it^^  Vo^^trtft. 
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HmnouAL  Cobpobatioh,  fire,  right  to  destroy  property  to  ■wert^  ttSb 
liability  for  iailare  to  keep  streets  in  repair,  663. 

NaauoKiroi,  by  act  imminently  dangerons  to  homan  life,  46L 
of  apothecary  in  selling  one  dmg  for  another,  461,  402, 

QmoEB,  appointment  of,  when  there  is  no  Taoanoy  Is  voidf  187* 
process  yalid  on  its  face  protects,  8L 

Pabiht  ahd  Child^  father  being  appointed  goaidlaa  doat  BOl  «iillo 
ehaige  for  support  of  child,  227. 

father's  liability  to  support  his  child,  228. 

father's  right  to  charge  for  support  of  his  child,  S20w 

guardian  is  not  liable  for  support  of  ward,  22Sr. 
Pabtition,  case  where  right  of,  may  be  daniod,  dSC 

is  m  matter  of  right,  200. 

sale  of  premises,  when  sliould  be  made,  20QL 
Pabtvxbship  creditors  can  not  prevent  one  partnv  from  laOfavf  to 
other,  73. 

lien  of  creditors  destroyed  by  sale  of  one  partner  to  the  othar^  JH 
Patmhit,  of  smaller  sum  in  full  for  laiger  is  no  satisfMtion,  8L 
PUADiKO,  common  counts,  use  of  under  code  qrstem,  6i{MiO0l 

how  construed  under  the  oode,  049. 
Pbuukption  of  grant  of  lands  used  as  highway,  2i^ 
PuBUO  £akd6,  purchaser  not  to  be  prejudiced  l^  fwilMian  of  clBoMi 

sale  on  the  books,  148b 
PCBUO  Officsbs,  liability  of,  438. 

QfjASTVU  MsBUiT,  under  special  contract^  64. 

Baiiaoad,  leasee  of,  is  subject  to  duties  o(  128^ 

negligence  in  not  preventing  collision,  120L 

officers  of,  are  judges  erf  necessity  for  taking  ]and%  79L 

stock,  liability  for  killing,  658. 
BsGBiyxBs,  power  of  court  to  appoint,  450* 

suits  by,  451. 

title  of,  451. 

gmviTuuM,  apparent  and  nan«appaTCnt^.761. 

continuous,  761. 

implied,  759-767. 

sundry,  which  may  be  imposed  1^  implication,  767* 
Btatutbb,  construction  of.  In  states  first  euaeting,  438. 
STATiTfB  or  Fbaudb,  promisc  to  pay  debt  of  another,  wlm  aol  witiii^  198L 
BfTBMam,  liability  of  municipal  corporation  for  failure  to  keep  in  lUfair,  ML 

ose  of,  by  individual,  for  drains,  seweiSi  vaults,  oto.,  804^ 
StrKDAT,  recovery  for  injuries  to  horse  hired  on,  820L 

Tbvdkb,  when  unnecessary,  43. 

Torn,  liability  of  druggist  for  selling  dangerous  drug  M  hamlHib  4ttL 

liability  of  manufacturer  for  bursting  of  mill,  462» 

liability  of  remote  wrong-doer,  461-464. 
WAnm,  by  parol  of  indorser's  right  to  demand  and  nolios^  085-667» 
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"Water,  riparian  owner'a  right  to  enjoin  nao  of.  If  not  diimifid,  9L 

rijteiao  owner'a  right  to  nae  of,  01. 
WiLL»  af ter-Aoqnind  landa,  whon  paaa  hf^  144. 

oonatmotton  of,  144. 

parol  oridcDoe  of  miatako  in,  TOOL 

power  of  married  woman  to  make^  MOl 

qveen  oonaort  mi^  make,  S40. 

nmMiifcionQl,  Iqf  marriage,  S40l 

tot  glTlog  right  to  4eHw  land,  ML 
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ABANDONMENT. 
8m  Cokxov  Carhtibii,  12;  Eabkmknts,  8;  Viin>OB  avd  VestdbXi  1. 

ABATEMENT. 
8m  NuDAjTCBB;  Plkaduio  AJO)  Praotioi,  1,  6. 

ACCEPTANCE. 

Bm  AirAamcsHn,  16;  Common  Carriers,  12;  Corporations,  &-6;  Down, 

4, 6}  Faoiorb;  Nkgotiaslb  Ikstrombnts,  IS. 

ACCESSION. 
Sm  EiTATia  roR  Life;  Exeoutors  and  Adminutratobb,  S. 

ACCORD  AND  SATISFACTION. 

Rmzn  fOR  Smaller  Sum  is  No  Discharob  of  Larobr,  It  mmm,  m  l»- 
twMD  the  pwtiM.     Twitehett  v.  Shaw,  80. 

ACCOUNT. 
8m  Co-TDiAiior,  4;  Exboutors  and  AdministratobSi  6;  Fraud,  2;  Guard- 
ian AND  Ward^  8;  Nbootiablb  Instruments,  18;  Trusts  and  Trop* 

Tin,  7. 

ACKNOWLEDGMENTS. 

L  AoKNOWLXDOMBNT  BT  Married  Woman  of  deed  or  InstmrneDt  ilunild 
state  that  the  same  had  been  made  separate  and  apart  from  her  hnshaadt 
and  that  she  was  examined  privately  touching  the  same.  Warren  t. 
Brown,  191. 

8.  CXBTIFIOATB  OF  AOKNOWLBDGMENT  IS  OF  No  VaLUR  AS  TO  FaCT  STATBD 

In  it  if  the  law  did  not  intrust  the  officer  to  certify  to  this  fact.    Draper 

T.  Brjfmm,  257. 

8m  Deeds,  4;  Infanot,  24. 

8m  Asbionment  of  Contracts,  7,  r.     ajibuHWC*,  ATcacBMiam,  14,  18t 

Bailments,  2;  Bonds;  CoMPROHxsk  '  r^tBiR^J^^^*^^^**^"***^*^^"""^ 
Easements,  11, 12, 16;  EjEOTit^V,^^-BiL»D  A»DVriim,1\lKtMiOTA 


&ASEMBNTS,  11,  IX,  10;  iSJBOT|^  ^»    <tC1 

7;  Libel;  Nbguobncb,  24;  XW^* 
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ADMINISTRATOBS. 
San  EZBOOTORS  AND  ADMixmraATOU. 

ADMINISTRATOBS  DE  BONIS  NON. 
8m  BzaomeoBs  akd  ADMiKonusoBib  SL 

ADMISSIONS. 
See  BvxDBVOl,SL 

ADULTERY. 
See  Down. 

ADVANCEMENT. 
See  BMnmAMD  un  Warn,  2;  Mabbixd  Wombk,  S;  PMain  Ooubi%  Si 

Tbumes  Aia>  TbU8TXSB»  4 

ADVERSE  POSSESSION. 

L  Aonm  Fyiwiuii  n  vov  Mads  Lbs  Hosnui  to  Trub  TAlb*  aor  it 
ft  title  abeedj  eomplete  under  the  ttatate  of  limitetioiie  divested,  bj  tho 
mere  pvrahaw  of  an  oatrtanding  inralid  obdm  to  the  land.    Owen  ▼. 

S.  TwBinT-oini  Tsabs  is  Tm  Which  Raisbb  Pbbsuicptiok  wbieh  will  mI 
M  an  intereet  In  land,  and  this  presamptlcm  nnrepelled  will  defeat  anj 
elaim  that  is  set  up  against  it,    Sirimjg/ler  ▼.  Roberts^  606. 

X  Adtbbsb  ahd  Bxclitsitb  PoasnsioM  roB  Twbxtt  Teabb  is  Qood  Bab  to 
a  writ  of  entiy,  although  the  demandant's  title  may  have  been  deriired 
throogh  mesne  oonveyanoes  from  the  tenant.    Steama  ▼.  Hendenam^  6S. 

4.  DaoLABATioK  Of  Obamtbb  ow  Land  Madb  Morb  than  Twbntt  Tbabs 
before  the  commencement  of  an  action  for  the  recoreiy  of  the  land,  where 
the  defense  relied  on  is  an  adverse  and  ezdnsive  possession  for  a  period 
sofficient  to  constitute  a  bar  under  the  statute  of  limitations,  that  the 
entire  title  to  the  premises  wss,  at  the  date  of  such  declaration,  in  the 
tenant  in  such  action,  is  admissible  in  evidence  upon  the  question  of  ad- 
verse possession  in  the  tenant  under  a  claim  of  right.  But  declarationa 
of  such  grantee,  made  after  his  insolvency  and  the  conveyance  of  his 
interest  in  the  premises  to  an  assignee,  and  after  twenty  years'  advene 
possession  by  the  tenant,  are  not  admissible.    ItL 

See  CovBNAms  4, 9;  Eabbmbnts,  5;  Plkaoino  and  PBAonoB,  6;  Statutb  ov 

LiBiiTATiONS,  3;  Watebooubsbs,  6. 

AFFIDAVIT. 
See  Fugitives  from  Justicb.  6. 

AFFINITY. 
See  Dbbds,  2. 

AGENCY. 

!•  Rule  that  Acts  of  Agent  afteb  Pbinoifal^  Death  abb  Intaud  ap> 

plies  to  those  acts  which  must  be  done  in  the  name  of  the  prineipal,  and 
not  to  those  acts  not  required  to  be  done  in  the  name  of  the  prinolpali 
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mod  raoh  aet«,  if  dimm  of  the  partiet  had  notloe  of  the  prinoipal*!  d«bth» 
are  binding.  Dick  t.  Page,  267. 
i.  OoMTBAor  WITH  AoiifT  IB  GoNTBAOT  WITH  Pbihoipal  when  made  aboat 
the  matter  to  whioh  the  agency  relates.  The  oontraoting  party  ie  not 
boond  by  ieorek  limitationi  of  the  a^^enft  anthority,  of  which  he  has  no 
notice.    Ckomieamx  t.  Leeeh,  602. 

S.  PUNdPALS  CAN  HOT  CSUBAB  ThSMBSLTBS  VBOM   RMPOHglBILITT  for   the 

acts  of  tlieir  agents  by  showing  that  they  anthoriaed  the  act  done,  but 
did  not  intend  that  its  legal  oonsequenoe  shoold  follow.    Id. 

4.  BlTUI  THAT  AOXKT  18  PuOLnDKD  VBOM   PUBOHAfllirO  PBOPEBTT  OV  BW 

PBmoirAL  is  founded  npon  the  principle  that  the  law  will  not  pennit  a 
man  to  act  in  the  double  capacity  of  principal  and  agent.  Dwighi  v. 
IfffflrJlfHiir.  110. 
ft»  Aonnr  Dbobrvollt  Told  Pbivgifal  that  Hb  had  kot  Takik  Kotb 
from  a  debtor  to  the  principal;  bat  in  the  principal's  action  for  the  debt 
the  debtor  snooessfnlly  defended  by  proof  that  the  agent  had  accepted 
hb  note.  Hddf  that  the  agent  was  liable  to  the  principal  for  deoeitb 
WMU  T.  irerriO,  627. 

C  AOSKT   AOTDrO    UHDBB    PaBOL    AUTHOBITT    18  GOMPBTBNT  WITVB88    tO 

proire  his  own  agency.    Oould  v.  Norfolk  Ltad  Co.,  60. 
Bee  CoEPgmATiOOT,  &-6;  DBnoonns;  Evidbkcs,  2,  6;  Faoiobs;  Fbaud,  2; 

PuBUO  Lahds,  6. 

ALIENATION. 
Bee  Dbbim»  6-ISt  Ibbubavob— Fibb,  2,  3;  Landlobd  akd  Tbhabt*  9,  la 

AMBIGUITIES. 
See  ExBouTioNB,  4. 

AMENDMENT. 
See  AmcHiiKBira,  6;  Pleading  and  pRAornciv  10. 

ANCIENT  WARRANTY. 

See  COTENANTSy  3L 

ANIMALS. 
See  Railboada,  6»  8. 

ANSWERS. 
Soe  Attachments,  6. 

APPEAIA 

Bee  PLSADCfO  AJTD  PBACTI0I»  17;  PBOB4T«Ck>nB98|  I;  TRKPASi*  4;  WtUJg  1; 

See  Jaoaimnfl.  ({7^JVjjj,«b«b».  »,  ft. 


See  Omcftj  ^^t^^c^^'*" 
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APPORTIONMENT. 
See  Commons,  ^-6. 

APPURTENANCEa 
Bee  OoMMomi;  Co-txnangt,  6;  Easemibts.  15. 1& 

ARREST. 
See  BziouTioirai  1;  Fuoitiyes  from  JustioBp  3,  4;  PBOOBaB»  1,  i. 

ASSAULT  AND  BATTERY. 
See  Pliadino  and  PBAonoBt  12. 

ASSESSMENT. 
See  Inburanob—Fibb*  8. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

1.  Debtor  mat  Qivb  Prefbrenob  to  Particular  Creditor,  or  set  of  cred- 

iton,  and  an  aasignment  or  payment  for  that  purpose  will  be  valid,  wheo 
the  same  has  not  been  done  to  sccnre  the  property  to  himself.  Kuybei^ 
daU  V.  McDonald^  212. 

2.  Assignment  for  Benefit  of  Creditors,  Giviko  Trustbb  Discretionart 

Power  to  Sell  on  Credit,  is  void,  because  it  tends  to  delay  creditors 
by  embarrassing  their  right  to  have  an  immediate  conversion  of  the  prop* 
erty  into  oash.    NicIioUon  v.  LeavUt,  499. 

5.  Intent  to  Hinder  and  Delay  Creditors  bt  Assignment  for  the  benefit 

of  creditors  renders  it  fraudulent  and  void,  but  not  so  merely  incidental 
delay.  Id, 
4.  Assignment  for  Benefit  of  Creditors  can  not  Exempt  the  assignee 
from  tho  obligation  to  use  ordinary  care;  a  provision  that  he  sliall  be 
liable  only  for  his  own  gross  negligence  or  willful  misfeasance  renders 
the  instrument  void.    LiicJ^field  v.  White,  534. 

ASSIGNMENT  OF  CONTRACTS. 

1.  Assignment  of  Demand  to  Grow  Due  in  Future;  here,  of  money  to  be 

earned  by  performance  of  a  contract  for  work  and  materials,  though  it 
can  not  operate  immediately,  becomes  operative  in  equity  when  the  sub- 
ject-matter becomes  existent  or  due.    Field  v.  Mayor,  435. 

2.  Assignments  of  Contingent  Interests  and  Expectations,  and  of  things 

having  no  present  actual  existence,  but  resting  in  possibility  only,  are 
valid  in  equity  if  fairly  made  and  not  opposed  to  any  rule  of  publio 
policy.    Id, 

Z,  Debtor  Wuo  without  Notice  of  Assignment  of  Debt  Pats  It  to  hii 
creditor  will  be  protected  as  against  the  latter's  assignee.  Bichards  ▼• 
Origga,  240. 

4.  Blank  Indorsement,  Accompanied  bt  Deuvbrt,  is  Sufficient  as  As- 
signment of  a  non-negotiable  note.     TibbeU  t.  OerrUh,  307. 

6.  Persons  through  whosb  Hands  Non-neootiablb  Notb  has  Pabskd 

need  not  be  noticed  by  assignee  in  deelaring  on  It^  nnleas  their 
appear  upon  it  as  indoieem  or  assignors.    Id, 
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•.  OoHBJDnuTioir  bitwibv  Absionor  and  AaaiosriB  Need  not  bb  Protkd 
in  an  acti(m  by  the  auignee  against  the  maker  of  a  non-negotiable  note, 
and  a  fonnal  atatement  of  it  in  the  declaration  is  anfficient.     Id. 

7.  ASSIONKB    or  NON-KBOOTIABLB    NOTB    MAT  MAINTAIN  SuiT  TUERBON  IN 

Abbionob's  Namb.    Id. 
&  Express  Promisb  by  Maker  to  Pat  Assionbb  or  Kon-nbootiablb  Note 
enables  assignee  to  maintain  action  in  hb  own  name  against  the  maker. 
Id. 

0.  Etidbnob  that  Maker  of  Non-nbootiable  Note  Promised  to  pay  it  to 

the  assignee  if  he  signed  it  is  competent  evidence  to  show  an  express 
promise  to  pay  to  the  assignee,  the  maker's  signature  having  been  proved 
or  admitted.    Id. 

10.  Bill  in  Equttt  mat  be  Maintained  bt  Asbionee  of  Part  only  of  r 
demand,  especially  where  there  have  been  other  assignments  of  other 
parts  of  the  same  demand  to  other  persons.    I\eld  v.  Mayor^  435. 

11.  Maker  of  Notb  mat  Make  Same  Defense  against  Absioneb  that  he 
might  have  made  against  the  assignor  or  payee.    Smith  v.  Btuby,  2Syj. 

See  Attachments,  4;  Judgments,  2;  Licenses,  1;  Mortgages,  1;  Kboo- 

TiABLE  Instruments,  17. 

ASSUMPSIT. 

1.  Action  for  Breach  of  Special  Contract  mnst,  in  general,  be  on  the 

special  contract  while  it  is  open  and  unperformed;  and  no  action  of  os- 
iumptU  for  anything  done  under  it  can  be  brought.  Wiiuiead  v.  BMt 
571. 
SL  Count  for  Monet  Had  and  Reckiyed  can  not  bb  Sustained  by  note 
payable  in  specific  articles;  but  it  may  be  declared  upon  specially,  as 
upon  a  negotiable  cash  note.     7*i&6eto  v.  (hrrUh,  307. 

See  Contribution,  2. 

ATTACHMENTS. 

1.  Attaching  Creditor  Has  Sacii  Lien  upon  Goods  Attached  as  a  court 

of  equity  will  recognize  in  order  to  investigate  whether  a  conveyance  was 
fraudulent,  or  a  confession  of  judgment  not  made  in  good  faith,  where 
such  conveyance  or  confession  affected  the  property  attached.  HtaU  v. 
IUld,^Q5. 

2.  Bill  bt  Attaching  Creditor  to  have  Conveyance  and  Confession  of 

Judgment  Set  Abide  as  fraudulent  may  be  joined  in  by  other  creditors 
of  the  defendant  who  contribute  to  the  expenses  of  the  suit,  and  must 
show  for  what  the  attachment  was  issued,  that  it  was  executed,  and 
upon  what  property,  and  the  defendant  in  attachment  must  be  made  a 
party  to  the  suit.  Id. 
8,  Administrator  mat  be  Garnished  for  Sum  in  his  Hands,  which,  on  a 
settlement,  he  has  been  adjudged  to  pay  over.     Richards  v.  Origgs,  240. 

4.  Administrator  Garnished  for  Sum  of  Monet  he  has  been  ordered  to  pay 

over,  and  suffering  judgment  to  be  rendered  against  him,  being  ignorant 
of  the  fact  that  it  has  been  assigned  from  a  want  of  notice  of  the  assign- 
ment, will  be  protected.     Id. 

5.  Garnishee  must  be  Allowed  Rights  of  Ant  Other  Partt  in  court  to 

make  such  defense  as  the  law  allows  him  against  the  party  seeking  to 
charge  him  with  a  liability.     Webb  v.  Miller^  189. 
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allowed  to  file  an  ameDded  answer,  setting  forth  the  paymontol  the  debi 
by  him  to  his  ereditor.  after  the  jndgmMit  of  diachaige^  and  before  th» 
writ  of  error  was  nied  oat.    Id* 

7«  Oh  Judgmxmt  or  Dibgbaboe  ov  QABXiSHn,  if  Im  eonld  make  no  defense 
against  the  claim  of  his  ereditor  in  law  or  in  oqnity^  sad  his  Jodgment 
oonld  be  enforced  by  l^g»l  prooeoiy  he  oan  make  a  Tohmtary  payment  of 
it  to  the  creditor,  and  he  csnnot  resist  payment  on  the  gnmnd  of  a  mors 
possibility  that  a  writ  of  error  might  be  prosscntsd  to  the  Judgment  dia* 
charging  him.    Id, 

ft.  Ohb  of  Two  oB  Mo&B  Jourr  or  Jonr  lin>  Ssvcbal  Dkbiobs  oav  vor 
M  Chabgkd  as  a  tmstee  nnless  the  others  are  Joined  with  liim  in  tii* 
procen,  as  a  general  role.    Ladd  t.  Bttker,  36ft. 

t.  OVB  Of  Two  OB  MOBB  JODIT  OB  JoiNT  AlTD  SbTXBAL  DmOBB  MAT  BB 

Chabgkd  as  tmstee  on  a  tmstee  prooess  against  him  sererally  when  it 
appesis  that  he  will  not  remain  liable  to  pay  the  debt  or  any  part  of  it 
a  second  time.  .  JdL 

10.  OkB  of  MaKXBS  of  PB0III880BT  KoTB  hat  BB  ChABOKD  as  TEDBnn  OA 

process  against  him  separately,  when  one  of  the  plaintifb  is  the  other 
maker  and  signed  as  surety.    Id, 
11.  Dbath  of  Plaintiff  bbfobb  Judombht  aoaikst  Oabvibhbb  n  Rbv- 
DBRSD  does  not  render  soeh  Judgment  null  and  void.    Chletmm  ▼.  Ji^ 

JimI^,  229. 

12.  JUDGMBKT  IN  AtTACHMXHT  SVXT  OAN  NOT  BB  COLLATBBALLT  IlCnACIIBD> 

by  showing  that  the  plaintiff  at  the  time  of  the  issuing  of  the  attach- 
ment was  not  a  creditor  of  the  defendants.     Harriton  v.  Ptmder^  573. 

13.  JinwMBNT  IN  Attachkbnt  is  Placbd  on  Samr  Footino  with  Ovb 
Bbndbbbd  in  Govbt  of  Rboobd,  according  to  the  coarse  of  the  com- 
mon law.  It  csn  not  be  collaterally  impeached  by  evidence  or  by  |^ea» 
except  by  a  pica  denying  the  existence  of  the  record,  and  is  condnsiTe 
ontil  set  aside  by  the  ssme  court,  or  reversed  by  a  writ  of  error  or  oo 
appeal  by  a  superior  tribunaL    Id. 

14.  Obuobb  in  Bond  mat  Maintain  Action  for  Benefit  of  Othbbs  for 
whose  indemnity  the  bond  was  given.  Consequently  the  obligee  in  an 
attachment  bond  may  maintain  an  action  on  it  for  the  benefit  of  a  gar- 
nishee when  the  attachment  was  dissolved,  the  suit  dismissed,  and  the 
garnishee  discharged.    BamM  ▼.  H^e&sfer,  282. 

!&•  Attachmbnt  Bond  tuoitqh  Voluntabt  and  not  Autuobisbd  by  any 
statute  is  good  as  a  oommon-law  bond;  all  bonds  though  volnntaiy,  if 
they  do  not  oontravene  public  policy,  nor  violate  any  statute,  are  valid 
and  binding  on  the  parties  to  them.    Id. 

16.  Attaohmbnt  Bond  Exbodtbd  to  Unitbd  Statbb  is  Vaud  in  a  suit  b»» 
tween  individuals;  and  in  such  a  case,  the  acceptance  of  the  bond  is  pre- 
sumed although  there  is  no  law  authorising  the  officer  to  take  it.    Id. 

See  Pabtnbbbhif,  3;  Bbcbivbbs,  1. 

ATTOBNMENT. 
See  Statute  of  Fbauds,  3. 

AUCTIONS. 
BvonsioN  OF  SALE  OF  Land  Pubohased  at  amotion  Sale,  on  GBonB» 
OF  Bt-biddino,  will  not  be  granted  where  the  grantees  did  not  file  their 
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bill  forareidssioD  till  a  year  and  nz  moollii  aftar  ttia  AM0f«7  of  fha 
by-bidding.     il'cDmoett  v.  SimmM,  50S. 

AUDITOBa 
Sea  Kmotiabui  lH8nnnauin»  18b 

BAILMENTS. 

1.  DRiTora  HoBsi  bstond  Pijlci  iob  Which  Hk  was  Hzbkd  n  SuBSf as* 
TiAL  ComrxBSioir  and  direct  injury  to  owner's  right  of  property,  end 
not  in  tabetance  a  mere  breach  of  the  hirer's  oontnoi.  Woodnnm  t. 
ffubbard,  8ia 

S.  Bailob  hat  hatb  Action  tor  Convkbsioh  or  Injury  of  PRonaar 
Bailbd,  though  the  contract  of  bailment  was  void,  being  made  on  Snii> 
day;  for  in  each  an  action  he  claims  as  general  owner,  and  not  nndw 
the  contract.    Id, 

8.  Own  SR  Flacinq  bis  Propxrtt  in  Hands  or  Anothxr  to  be  naed  tem- 
porarily for  an  unlawful  purpose  does  not  forfeit  his  property  in  the 
thing  thus  deliveied.    Id, 

See  8alib»  2;  Trotbr,  i. 

BANK  BILLS. 
See  Banks  and  Bankino,  6»  7* 

BANKRUPTCY  AND  INSOLVENCY. 

Insolvbnot  will  not  Avail  as  Dxfense,  nor  bsr  a  reooyety  of  money 
promised  in  an  action  at  law,  when  the  consideration  b  an  act  to  be  per* 
formed  subsequent  to  the  insolvency.    SmUh  v.  Btuby^  207. 
See  Advrbsb  Possission,  4;  Inbubancb— Lvb,  1;  Partnbrshif,  7»  8. 

BANKS  AND  BANKING. 

1.  Question  whethbr  Debts  or  Bank  have  not  been  Paid  and  Dis- 

charged is  one  which  a  jury  could  readily  comprehend  and  Batisfao- 
torily  decide,  in  an  action  brought  by  a  trustee  appointed  on  a  judgment 
of  forfeiture  against  a  bank  against  a  debtor  of  the  bank.  Coulter  v. 
Robfriwon^  168. 

2.  On  Jcdombnt  or  Forteitubb  against  Bank,  All  Absxts,  consisting 

of  credits  or  debts  due  to  it,  chattels,  and  real  estate,  become  a  trust 

fund  for  the  sole  purpose  of  paying  the  debts  due  by  the  bank  at  the 

time  of  its  dinolution*    Id, 
g.  Powers  or  Tritsteb  Appointed  on  Jodoubut  or  Dissolution  aqainsi 

Bank  under  the  act  of  the  twentieth  of  July,  1843,  are  terminated  when 

he  has  paid  off  and  discharged  the  whole  of  the  debts  of  the  bank,  and  ha 

can  not  sue  for  and  recover  the  debts  which  were  due  to  it,  and  which 

were  still  outstanding  and  unpaid.    Id, 
4.  Absence  or  Deposit  in  Bank  to  Credit  or  Drawer  or  Chbck  is  safl« 

dent  notice  to  such  bank  not  to  pay  the  check.    LaneaMtr  Bemk  T« 

Woodward,  618. 
ft.  Practicb  or  Paying  OvBRDRAns,  even  to  persons  in  good  standing  wilk 

the  bank,  has  no  authority  in  sound  usage  or  in  law.    Id. 

Am.  Dbc  Toa.  LVU— Q 
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6b  BumDiv  Of  Paoof  is  hot  on  Holdbr  of  Bavk  Bill  Stolbv  befora  ii 
ADoe,  it  leema,  to  show  th»t  he  came  by  it  fairly,  in  an  action  against  tlM 
inning  bank;  bat  it  is  otherwise  as  to  a  stolen  note  or  bill  of  ezchai^geb 
Wwouier  County  Bank  v.  Dorchester  Bcunk,  120. 

7*  HoLDSB  Of  Bakk  Bill  Stolxk  bkpobs  Issuance,  Rjoeivuio  It  Bona 
FiOB,  in  the  nsoal  course  of  busineas,  for  Talae.  may  recover  oo  it  against 
the  bank  though  he  was  guilty  even  ol  gross  negllgeooe  in  taking  il^ 
there  being  no  evidence  of  frand.    Id, 

8ae  OoftroRATioHS,  12;  Kbootiabue  InbtbitickntBi  17;  Tbobib  ahp  Tbih* 

7. 


BABGAIN  AND  8ALR. 
See  DBEDe,2. 

BILLS  AND  NOTES. 
See  NnooTiABLB  iHSTRumim^ 

BELLS  OF  EXCHANGE. 
See  Bavkb  axd  BAinairo,  6;  Nmotiabui  IxtrmnaaKn^  4^  ft. 

BILLS  OF  LADING. 
See  ComiON  CARBfina,  S»  4»  7-0»  IL 

BONA  FIDE  PX7BGHASEBS. 
BovA  Fn>B  VmaojksssL  fOB  Valob  is  Entitlbd  to  batb  his  Tmji  Plu>- 
TBOTID  by  a  court  of  equity,  and  will  not  be  compelled  to  discover  any* 
thing  wliioh  will  invalidate  his  title;  but  where  he  is  charged  with  frand* 
a  oonrt  of  equity  will  compel  him  to  disclose  the  facts  alleged  as  frand. 
JSToMeB  ▼•  Atkmort^  871. 
8m  BiAHSB  and  Bankdio,  7;  Equitt,  2;  Bstoppbl,  6;  EzBOunovfl^  %  15| 

PuBUO  Land6»  1;  Rbgkivebs,  !• 

BONDS. 

Qm  Bbbach  Of  Bond  Gzvbn  pob  Patxxnt  of  Monxt,  with  DmusANaa 
to  be  void  upon  the  performance  of  a  collateral  undertaking,  the  whole 
penalty  was  forfeited  and  might  be  recovered  in  an  action  on  the  bond, 
ftt  the  common  law;  courts  of  chancery,  however,  restrain  the  oolleotioa 
of  the  penalty  and  compel  the  plaintiff  to  receive  such  damages  as  he 
had  aotnally  sustained.    Bmnu  t.  WtbsUr^  232. 

8et  ATTAGBMiNTa^  14-16;  Bzbcutobs  and  Adkinibtbators,  11,  12,  lOi 
MoBiiOAOBi,  1;  NiGonABLB  Imbtbumxnts,  15;  Offion  and  OfnoBBSy  2; 

WlXNlESSISy  2. 

BOOK  ENTBIEa 
See  EviDENCB,  9. 

BOUNDARIES. 
Dmor  LiNB  is  Impuxd  whkn  Point  is  Dbscbibkd  as  BEnra  Givsv  Dn 
TANcn  from  a  certain  other  point,  unless  there  is  something  to  rebut  the 
implication;  and  it  is  not  rebutted  by  the  fact  that  both  the  pointa  are 
on  the  banks  of  a  river.    Slade  v.  Ethertdge^  657. 
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BUSDEN  OF  PROOF. 
8m  Bum  ASH  BAnmro»  6;  Couuov  Cabbikb8»  11)  Bufjumi^  S| 

Ain>  TrU8TU8»  1. 

BUBOLABY. 
8m  CBDmrAL  Law,  1,  % 

BY-BIDDma. 
8m  AnoiiOKB. 

OABRIEBS. 
8m  Gommok  Cabbum. 

CASK 
8m  Od-tkranot,  2;  ExBounomb  UL 

CATTLB. 

8m  OOHTBIBUnOK»  2;  BAILBOAPii  d^  IL 

CATTLB  DAMAGB  FBASAMT. 

8m  COHTRIBDnON»  i. 

CAVEAT  EMPTOR. 

8m  PeOBATB  CQUBIBy  ii 

CERTIFICATBa. 

8m  ACKHOWUEDOMBBn. 

CHARTERS. 
8m  Ivbubancs— Fib^  L 

CHECKS. 
8m  Bavbb  Am  BAnmro»  4»  6;  Niootiabu  LnnuJioDrai^  lUU^  V 

CHOSES  IN  ACTION. 

Sm  I>BBDfl»  13. 

cmcurr  court. 

8m  Tmutra  abd  TBuansa^  7» 

C0DICIL3. 
8m  Wills,  10. 


SMOat^^'^      i. 


"S 


^ 


V> 


i 


804  Index. 

OOMMOK  0ARRTKR8, 

L  PABim  MAT  BiirD  TswaBLTU  TO  LuBonm  ov  Oomuni 
vpon  oiM  oooMJoa  only,  and  it  it  no  defemo  to  WKf  that  tlMj  ]»▼• 
dona  10  bef ora.    OftoirtMicv  t.  Leedk,  602. 

H  Oomiog  OABBnpta  Ami  vor  BspoiraniLi  iob  Bbk on  aud  Bxtkaoedi* 
VABT  CoHMQUMiOM  ol  thafar  n^giigBDoa,  bat  for  tboaa  that  aia  ordinary 
and  prozininta.    Mctrimm  v.  Aiom,  606. 

H  BxcsmoK  A«  TO  Ihstitabli  AoaiDKim  n  Implbd  bt  Law  or  Qosmum 
Gabbxbr*b  Fatob,  when  not  azpraMod  In  the  hill  of  lading;  or  otbar 
aoch  oontraot;  bat  this  exemption  will  not  be  implied  where  the  drooni- 
stanoea  show  that  it  ahoald  not  be.    Id, 

4b  Pabol  BrxDiuroi  is  ADMisaiBui  to  Rxfbl  IitniOAnoir  or  Oomiov  Gab- 
bub's  Favob  AOAorsT  Ibkvitablb  Aoon>Kim»  and  to  show  that  he 
has  agreed  to  inanre  the  safe  deliTory  of  the  goods,  where  he  haa  aimpljr 
undertaken  by  the  bill  of  lading  to  deliver  them.    M 

ft»  OwiTBB  Of  Goods  Kbbd  not  Pbotb  Covm  oh  Cabbibb's  AoTBBnsBiiBim 
ov  Busuiiss  Tebmb  Camb  to  his  Knowlkdob  before  deltTering  hia 
goods  to  the  oarrier  for  transportation:  it  is  proper  to  presnme  that  eos- 
tomers  hnve  been  Indaeed  by  the  advertisements,  or  that  they  have  been 
repeated  to  them,  where  favorable  tenna  of  bosaness  are  advertiaed  as  m 
means  of  gaining  oastomers.    /tf . 

6.  OoHnQiiBB  Of  Goods  is  hot  Bouhd  to  Makb  Tbhdbb  to  Gabbibb,  who, 
having  no  l^gal  claim  on  them  for  anything  besides  the  frelgfat,  refosea 
to  deliver  them  unless  a  farther  sum  is  fint  paid,  where  the  consignee  in 
ready  to  pay  the  freight.  And,  in  an  action  of  trover  for  the  goods,  tho 
oarrier*a  refusal  to  deliver  them  b  evidence  of  a  conversion.  AdamB  v. 
Clark,  41. 

7«  MiSTABB  IH  Bill  of  Ladiho,  by  erasing  or  neglecting  to  erase  a  word,  can 
be  proved  like  any  other  Aust,  by  drcnmstantial  as  well  as  positive  evi- 
dence.   CkomUaux  V.  Leech,  602. 

ft.  A  FoBM  Of  Bill  Of  Lading  Pbintbo  to  bb  Usbd  at  Pittbbuboh,  should 
have  the  word  "  Pittsburgh  "  erased  and  the  word  '*Gincinnati"  inter- 
lined in  order  to  be  used  at  the  latter  place.  That  each  change  had 
been  made  in  the  dating  of  the  bill  is  a  circumstaooe  tending  to  show  an 
intention  to  change  it  all  through,  and  is  sufficicDt  to  go  to  the  jury.    Id, 

IL  GoMMON  Gabbibbs  SHOULD  BB  Hbld  TO  Strict  Aooountabilitt,  and 
alight  evidence  should  be  sufficient  to  set  aside  any  special  provision  in 
a  bill  of  lading,  intended  to  relieve  them  from  their  ordinary  legal  re- 
sponsibility.   Id, 

10.  FuBs^HioH  Bbooub  Wet  Whilb  in  Gustodt  or  Gommoh  Gabbibe 
should  be  opened  by  him  and  dried,  as  it  b  his  duty  to  lessen  If  not 
altogether  prevent  the  effect  of  an  accident.    Id, 

11.  BURDBN  IS  OH  GaBBIEB  TO  ShO  W  InJITBT  ArOSB  fBOM  StBBSS  Of  WbATHBE 

in  an  action  against  him  for  injury  to  goods  where  the  bill  of  lading  ez* 
oepts  "dangers  of  the  sea."  Cameron  v.  Rich,  747, 
Ul  Owhbb  Of  Goods  Shippbd  bt  Carrikb  can  hot  Aocbpt  Pabt  and  Abah- 
don  Rbsidub,  on  account  of  a  loss  by  leakage,  and  recover  of  the  carrier 
the  value  of  the  goods  abandoned;  as  where  molassee  u  shipped  and  aomo 
of  the  casks  loee  by  leakage,  and  the  owner  accepts  the  residue  and  re- 
fases  to  receive  the  leaking  casks.    Shaw  v.  South  CaroUna  R,  R,  Co,,  768w 
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IS.  MiASUBB  ov  Damaocb  vor  Loss  or  Ck>0D8  bt  Covm ok  Carrier  Is  Um 
prioe  at  the  plaoe  of  delivery.    Id. 

See  EviDBNOB,  7>  8;  Railroaiml 

COMMONS. 

L  PABTinoH  Deed  Creates  Right  or  Commoh  AppuRHsirAET  ior  Sba-wesiv 
Oratel^  and  Stoitb  upon  one  part  of  the  divided  timot  In  favor' of  the 
other,  10  far  aa  the  owner  of  the  share  to  which  it  is  appurtenant  maj 
think  proper  or  profitable  for  use  on  sooh  part  where  by  the  deed  there 
b  granted  to  the  owner  of  saofa  part,  hb  heirs  and  assigns,  "free  libertj 
of  oanrying  away  **  gravel,  sea- weed,  and  stones  on  the  beach  belongiiig 
to  the  other  part,  "  and  also  liberty  to  tip  the  sea-weed  on  the  bank  "  on 
snoh  other  part.    HaU  v.  JDoiorence,  715. 

8.  CoimETANOE  or  Laud  with  "Appubtenakces'*  Passes  Right  or  Commoii 
appartenant  thereto.    Id, 

1.  Right  or  Commoit  is  ExriNonisHED  bt  Conyetanoe  ov  Part  of  the 
dominant  estate,  if  snch  right  is  indivisible;  otherwise  if  apportionsble. 
Id. 

4.  CoMMOK  IS  Apportionablb  WHBznEVER  It  IS  Admeasurablb.    Id, 

6.  Common  Appurtenant  for  Sea- weed,  Gravel,  Era,  is  Apportionabui^ 
belonging  eqnsUy  to  every  acre  of  the  dominant  estate.    Id, 

^  Proportionate  Part  of  Common  for  Sea- weed,  Era,  Passes  bt  ComniT- 
ANGE  OF  Part  of  the  dominant  estate  with  "appurtenances,**  unless  the 
effect  would  be  to  surcharge  the  servient  estate,  in  which  event  the  whole 
right  of  common  is  extinguished.    Id, 

7.  CONTETANGE  OF  PART  OF  DOMINANT  ESTATE  TO  OwNER  OF  SeRYIENT  ES- 
TATE Extinguishes  Common  appurtenant  for  taking  sea-weed,  gravel* 
etc.,  ss  respects  the  part  so  conveyed,  but  leaves  it  intact  as  to  the  residue. 
Id. 

^  Common  Appurtenant  for  Sea- weed.  Gravel,  etc.,  is  not  Severable 

FROM  Land  to  which  it  is  appurtenant,  and  a  reservation  of  such  right 

of  common  to  the  grantor  in  a  conveyance  of  part  of  the  dominant  estate 

is  void.    Id, 

See  Easements,  2. 

COMPLAINT. 
See  Pleading  and  Praotioe,  8. 

COMPROMISE. 

Defendant  Compromising  Suit  bt  Executing  New  Note  for  a  som  less 
than  the  amount  sued  for  is  bound  by  his  act;  and  when  sued  on  the 
note  so  given,  is  estopped  from  using  R  defense  which  should  have  been 
used  in  the  suit  brought  upon  which  tho  oompiomise  was  founded.  Drv^ 
per  V.  OukUy^  218. 

■8m  Dnnfl,  »-8j  iHTASoy,  I,  2,  8,  -y^  *    ^-xJ«c*— *"■•  *»  IJJroiaBB  a» 
Tkraiit,  9, 10;  Mabhuo  W^^  *  X:'*^'^ioWW»n»*»  *»  *•  ^o™"*- 
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OONVESSIOK  OF  JUDOMENT. 

CONFIRMATION. 
8m  Sdoowm  AMD  Abmikistratom,    lfr-17,   20s    iMVUROn    PfeOBAXa 

OONFUCT  OF  LAW& 
8m  WnxB,  7,  IS. 

CONSIDERATION. 
8m  AauaMMMMT  of  Oomtraotb,  0;  BAiruinRcr  ahp  ImoLviPort  Ooffa- 
VAiniy  5-10^  Dbeds,  2;  Fraudulibt  GomrKTAinm;  Qvammam  avd 
Wabii,  S;  LfjuiionoHB,  2;  Ihsukamos— Lux,  2;  NnxMeiABUi  Immir- 
immb  9»  1S»  15}  RiCBiyzB8»  1;  RiuAan;  Vxhdoe  ahp  VBroBi^  2. 

CONSIGNOR  AND  CONSIGNEE. 
Sm  Commok  Gabbisbs,  6;  FAOtoBa. 

CONSTITUTIONAL  LAW. 

8bati  L4WB  Ami  hot  Bnn>iKo  upon  OmoxBa  or  Fidbul  GovBBnBRT* 
•ad  a  «lt  nuida  by  a  Unitwl  SUtM  manhal  will  be  daemed  vilid  mtfl 
Ml  aiide  by  tba  fedeiml  oourt.    KetmeHif  ▼.  6Agrfqr»  219. 

8m  Fuoinvn  ibom  JugnoB. 

CONSTRUCTION. 
8m  Comnuon^  2;  CoRroRAnoiiB,  2,  6, 11;  Dowib,  1, 2;  Bjumwiobs  ahd 
ABiiixitnuTOBSi  6;  Lahdlobd  ahd  TxirAirr,  2^  8|  SEAXimsi  Ttont 
An  TEumiBi  6;  Wius,  7,  8^  14, 16. 

CONTRACTS. 

L  COHTKACT  OAK  HOT  VB  PbOYXD  BT  DlCLAlUTIOira  of  tbft  ptftiM  thocMO 

wben  tfaoM  daolaratloiM  tUad  oppoMd  to  Mch  other.    Samkm  t.  Skt^ 

2L  IV  COKBTBITIKO  CONTUAOT,  ImTXBPRSTATIOK  MUST  BX  UPOK  EllTIBa  ImRRO* 

MxnT,  And  not  merely  on  diejointed  or  pertiooler  parte  of  It.  Fbder  y. 
PetUbone^  SSO. 

S.  Quantum  Meruit  undxb  Spnoiai.  Contbaot.— Where  a  party  to  a  oon* 
tract  for  building  a  dam,  acting  in  good  ^th  and  intending  to  fulfill  hie 
oontraoti  unintentionally  faila  in  tome  particulan  to  perform  it,  he  may 
recover  from  the  other  party  to  the  contract  to  much  as  the  labor  and 
materials  are  worth  to  the  latter,  deducting  from  the  contract  price  m 
much  as  the  dam  built  by  him  is  worth  less  than  the  dam  contracted  for. 
Glecuon  v.  SmUh,  62. 

4b  Contbaot  being  Entibx,  Pebfobmangb  bt  Piaixtivp  is  Condition 
Pbecxdevt  to  his  recovery;  and  it  must  be  averred  in  his  dedaratioa 
and  proved,  unless  the  opposite  party  has  diKharged  liim  from  executing 
it,  either  by  refusing  to  let  him  go  on  with  it»  or  by  disabling  himself 
from  performing  his  part;  and  if  the  plaintiff  fails  to  aver  performanoe, 
or  a  readiness  to  do  so,  he  can  recover  neither  on  the  special  contraei 
nor  on  a  quantum  mtnuL     WtTulead  v.  Reid,  571. 
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ft.  PtAIinilV(UVVO?BaOOVXBONQnASTUMMBBniTWHXBS001ITSAOTWA8 

Emtibb  and  ezeontory,  and  after  perfonning  a  part  he  wfllfnlly,  and 
withoat  Just  excnse,  and  against  the  will  of  the  defendant,  refnaed  to 
go  on  with  it.  IcL 
See  Aoenct;  Assionmskt  ov  Contraotb;  Assumfbit;  AucmoKS;  Baii^ 
MENTs;  CoMMOK  Cabriers;  Cobpokations,  13,  14;  Go-TxyAKOT,  6; 
Fraud,  8;  Invanot;  Iksurancb— Fire;  Insubancs— Live;  Landlobb 
AND  Tenant,  2;  Neootiabli  Instruments;  Sales;  Spbouio  Pxriobm- 
angb;  Statute  or  Frauds;  Statute  or  Lihitations;  Sundays;  Tbovxb, 
2,  8;  Vendor  and  Vendee. 

CONTEIBUnON. 

1.  Wrono*doer8  oan  not  sate  Redress  ob  Contribution  against  Each 
Other,  upon  being  held  liable  for  the  unlawful  aot|  bat  thii  rule  ia  ood* 
fined  to  caaea  where  the  peraon  claiming  redreaa  knew,  or  mnat  be  pre* 
anmed  to  have  known,  that  the  act  waa  nnlawfuL   Jacobs  v.  PoUard^  105. 

%  Person  Unlawfully  Seizing  Cattle  Damaob-feasant  may  Reooyeb 
Pbocbeds  from  the  oflScer  aelling  them  at  hia  inataoce  in  an  action  for 
money  had  and  received,  where  he  haa  been  compelled  to  pay  a  Judgment 
in  treapaaa,  recovered  againat  himaelf  and  the  officer  Jointly  for  anch 
aeiaure,  by  the  true  owner,  if  the  partiea  acted  in  good  faith  in  "*^^^«g 
the  aeiaure.    Id, 

CONTROLLEBa 
See  Corporations,  15» 

CONVERSION. 
See  Bailments,  1»  2;  Common  Carriers;  Co-tenancy*  I;  Tbotbb. 

COPARTNERSHIP. 
See  Partnership. 

CORPORATION& 

1.  General  Power  Oiten  Corporation  to  Acquire,  Hold,  and  Contbt 

Property  is  Limited  to,  and  can  only  be  ezeroiaed  to  effect,  the  pnr> 
poaea  for  which  it  waa  conferred  by  the  government  SUUe  v.  CommU' 
aionert,  409. 

2.  Corporate  Powers  Strictly  Incidental  and  Necessary  to  Object  09 

Grant  are  Implied,  in  addition  to  thoae  expreaaly  granted;  for  al« 
though  corporate  powera  are  to  be  atrictly  conatrued,  yet  they  are  not  to 
be  ao  conatmed  aa  to  defeat  the  object  of  the  grant.    Idm 

8.  WnxRE  Agent  ov  Corporation  is  Called  as  Witness  to  Prove  that 
he  had  paid  numerous  drafta  on  the  company  not  previoualy  accepted  by 
it,  if  the  drafta  ao  paid  may  be  preaumed  to  be  still  in  existence,  they 
must  be  preaumed  to  be  in  the  oompany'a  poaaeaaion,  and  notice  to  pro- 
duce them  must  be  given  to  it,  before  the  teatimony  of  the  agent  can  be 
receiTcd.    Chndd  v.  Norfolk  Lecul  Qo,^  60. 

4b  Payment  ov  Unaccepted  Draf^  ^^  Corporation,  by  its  Agent,  ia  not 
cTidence  of  hia  authority  to  occ^yvv  Ar&i^  xil^ii  >^  '^^^  «a\^onty  to  \fK$ 
drafta  appUea  only  to  that  ap^^^  ^^  oi  tcauiaoiaoDa,  ax^d  there  can 
not  be  implied  from  it  an  antK-.  ^0  ^^^Ljee  V*  ^"q  ait  e^laViw  ^^.    Id. 


it  an  aotk-.  ^0  ^^^^jee  to  ^^q  at  e^laVrw  ^^. 
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6.    EVIDK1«0X  TllAT  PntaON  n  OxNKBAL  AoBNT  of  CoRPORATrOX  hu  Imt  littU 

tendoney  to  ahow  ilmt  ha  has  authority  to  accept  drafts  for  iL     id. 

6.  VoTK  OF  DiBBCTOBS  OF  GoBPOBATiOK  IB  Writtkn  Ihstkumiht,  and  nauA 

be  ooDstraed  by  iti  ten&a  alone,  with  reference  to  the  sabject-matter  to 
which  it  applies;  and  parol  teatiinony  ia  not  admissible  for  the  pnrpoaa 
of  showing  the  sense  in  which  a  director  understood  it.    Icf. 

7.  Co&Po&ATiON  WH08S*  Offiobrs*  altsouoh  Inxogkmtlt  DicsnrxD  BT 

FoBOBD  PowBR  OF  Attobvbt,  pennlt  shares  of  stock  to  be  traiiaferred 
on  the  books  without  authority  from  the  ahareholder  may  be  onnpelled 
to  replace  them  or  pay  him  the  yalne  of  them.    PoUokr,  NaL  Bamk^  620l 

8l  npOK  Death  of  Cobpobatioh,  all  its  real  estate  reverts  1^  the  oommoa 
law  to  the  original  grantor  or  his  heirs;  the  debts  due  to  and  from  the 
corporation  are  all  eztingnished,  and  all  the  personal  estate  of  the  cor* 
poration  vests  in  the  crown,  and  with  us,  in  the  people.  OomUer  ▼.  Boh' 
crfson,  168. 

9l  Act  of  Lboislaturb  Pabskd  SuxsiQDnfT  to  JirDOMXHT  ov  Fobtbtubs 
OF  CoBPOBATioir  cao  Dot  divest  the  powers  of  a  trustee  appointed  l»y  the 
court,  nor  the  rights  of  creditors.    Id. 

10.  Stockholder  is  not  Crbditob  of  Gobpobatioh.    Id, 

11.  Debts  Dub  Ck)RPORATioH  abb  hot  Kbft  Auvb  fob  Bexbut  of  Stook- 
H0LDBR8,  under  the  statute  passed  the  twentieth  of  July,  1843,  and  they 
have  DO  riglit  to  tlie  surplus;  their  rights  are  left  as  they  were  at  the 
common  law;  this  act  was  for  the  benefit  of  the  creditors  of  the  ooipon^ 
tion  merely.    Id, 

12.  Rbsitltino  Trust  is  not  Crbated  in  Fayob  of  Stockholdebb  of  bank 
on  a  judgmeot  of  forfeiture  agaiust  it,  in  the  surplus  of  the  funds  after 
the  payment  of  the  debts,  as  the  rights  of  the  stockholders  do  not  sur- 
vive the  forfeiture.    Id, 

13.  Contbaot  with  Municipal  Corporation  for  Excayatino  Street  doea 
not  imply  an  obligation  to  maintain  guards  and  lights  around  it  while 
the  work  is  proceeding.     CUp  ^f  Buffalo  v.  HcUoway^  550. 

14.  Municipal  Cobporation  is  Primabilt  Bound  to  Keep  Exgayatiov 
which  it  permits  to  be  made  io  a  street  properly  guarded;  and  can  not 
cast  this  obligation  on  the  contractor  for  the  work,  unless  he  has  expressly 
assumed  it.    Id. 

15.  Notice  to  Comptbolleb  of  Citt  of  New  Yobk,  of  a  demand  against 
the  city,  is  notice  to  the  corporation.    FUld  v.  Mayors  435. 

Bee  Equity,  6;  Insurance — Fire,  1;  Libel,  1;  Negotiable  Instbumbntb^ 

18;  Railroads;  Taxation. 

COSTS. 
See  Covenants,  5. 

CO-TENANCY. 

L  To  Maintain  Trover  between  Co-tenants,  it  is  necessary  to  show  a  da. 
■truction  of  the  property,  or  some  act  tantamount  to  a  destruction,  and 
the  action  will  not  lie  by  one  co-tenant  for  a  mere  conversion  by  a  d^ 
fendant  claiming  under  the  other  co-tenant.    Rooks  v.  Moore^  509. 

2.  Tenant  in  Common  can  Maintain  Action  on  Case  aqainst  Co-tkn- 
ANT  whenever  a  permanent  injur;*  us  done  to  the  freehold  by  his  oo- 
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teoant,  in  whioh  his  dunaget  shall  be  measured  by  the  injuries  aetnally 

•osteined.    SmiUh  y,  Shturpe,  571. 
S.  On  TsNANT  IN  GoiaiaH  ouur  hot  MAiirrAUff  Aonoir  ov  Wasti  against 

the  other»  where  the  aot  oomplained  of  instead  ol  injuring  the  oommoii 

estate  has  improved  it.    Id. 
4b  TsNAVT  ur  Ck>iaioir  can  not  bs  Mads  to  Aooount  for  the  falne  of  marl 

dug  and  carried  away  by  him,  in  an  action  of  waste  by  his  co-tenant  for 

digging  and  carrying  it  away.    Id. 

^  DOOTBINX   THAT   OUTSTANDING   TlTUI   BOUOHT   IN  BT    Onb   TxNANT   IN 

OoimoN  iNxnuES  to  BBNXfiT  of  his  oo-tenants  is  one  of  equitable  cogni« 
mnim,  and  courts  of  equity  apply  it  so  as  to  do  justice  among  the  tenants. 
Redor  ▼.  Waugh,  251. 
6).  Right  in  Gbobs  and  not  Right  Appubtxnant  n  Cbbatbd  l»y  an  agree- 
ment on  the  part  of  <me  tenant  in  common  of  a  tract  of  land  who  is  also 
several  owner  of  an  adjoining  tract  that  he  will  give  his  co-tenant  the 
privilege  of  purchasing  his  undivided  moiety  of  the  common  land  within 
a  certain  time  at  a  certain  price,  and  that  if  such  purchase  is  made,  he^ 
his  heirs  and  assigns,  shall  have  an  equal  privilege  with  the  co-tenant  of 
taking  sea-weed  on  said  tract,  and  this  right  does  not  inure  to  the  benefit 
of  one  who,  after  the  agreement,  but  before  any  purchase  of  such  un- 
divided moiety  by  the  co-tenant,  purchases  the  adjoining  tract  from  the 
other  tenant  in  common.    Nail  v.  Lawrence^  711. 

See  Commons;  Partition;  Watbbooubsbs,  0. 

COUBTa 
See  Pbobatb  Coubts;  Tbusts  and  Tbustxxs,  ?• 

COVENANT. 
See  Covbnants,  11. 

COVENANTS. 

1.  Covenant  to  Convxt  bt  Dexd,  with  general  warranty,  is  not  satisfied  by 

the  mere  execution  of  a  formal  instrument  with  covenants  of  title,  as  it 
implies  that  the  covenantor  will  convey  an  indefeasible  estate,  and  that 
his  deed  shall  be  operative  for  that  purpose.    Smith  v.  Butby,  207. 

2.  Dubation  of  Wabbantt  is  Co-xxtbnsivb  Only  with  Estatx  to  whioh 

it  is  annexed;  and  on  a  conveyance  of  an  estate  for  life  with  warranty, 
the  warranty  becomes  extinct  on  the  death  of  the  grantee.  Sector  v. 
Wamgh,  251. 

S.  Rbmedt  by  Anoixnt  Warbantt  never  had  any  practical  existence  in  the 
fJnited  States.    Id. 

4.  Tenant  in  Writ  of  Entbt  is  not  Ebtopfbd  bt  his  Covenant  of  War- 
bantt in  a  deed  to  his  grantee,  to  whom  he  conveyed  a  good  title,  from 
setting  up  a  subsequent  title  acquired  by  disseisin.  SUarru  v.  Hender- 
MtM,  65. 

fi.  Damaobs  for  Brbaoh  of  Covenants  of  Seisin,  for  quiet  enjoyment,  of 
good  right  to  convey,  and  of  warranty  can  not  exceed  the  amount  of  the 
consideration  of  the  conveyance,  with  interest  thereon  and  the  costs  of 
the  suit  attending  the  eviction;  and  where  the  grantee's  loss  has  been 
actually  leas,  he  is  limited  to  the  amount  of  iqjury  sustained.  WiUmm  v. 
If  iOwm,  320. 
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6.  In fiR«  A«KT>  Valoti  of  Lamb  ibom  Rm  in  Valto  o>  Imfmi vmana  can  not 
be  reooTered  ai  damagw  in  an  aefcion  for  the  breach  of  ooTenanti  of 
Beido,  for  qviiet  enjoyment,  of  good  right  to  convey,  and  ^t  warranty.  I<L 

7*  DaMAOIS  VOB  BbSACH  OV  CoVXirABT  AQADnr  IXODMBBAITGWCAK  VOT  EX- 

CUD  the  amoant  paid  by  the  grantee  to  eztingnish  the  incomfaranceb 
with  compenflation  for  hia  troaUe  and  expenaes.    Id, 
flL  Only  Nokixal  Damagk  iob  Bkbach  ov  Coybvaiit  aoaihst  LrouifBRAKcn 
can  be  recovered  if  the  incnmbranoe  ia  atOl  contingent  and  no  in jnzy  faaa 
been  anatained  by  the  plaintiffl    Id, 

9,  Wb  KBE  ISiCUUBBJLSfCm  IS  CbANOED  into  TITLX  AdVXBBB  Ain>  iNDEnASIBLl^ 

grantee  in  action  for  breach  of  covenant  againat  incnmbranoea  may 
recover  as  damagea  the  amount  paid  for  the  land,  with  intereat.    /dL 

IOl  Gbaitteb  in  Action  fob  Bbbach  ov  Covxnant  against  Imcumbbaitcb^ 
who,  though  ont  of  poaaeaaion,  can  obtain  the  land  by  payment  of  » 
certain  sum,  can  recover  that  aom  only,  aa  otherwiae  he  might  reoovtar 
the  consideration  money,  and  then  obtain  the  eatate  by  the  payment  of  a 
amaller  aam.    Id, 

IL  Ajteb  Default  in  Aonov  of  Covxnaht Dsfbndant mat  Irtbodoob  Bvi* 
DBNOB  tending  to  prove  an  adjnatment  or  payment  of  the  damages.    Idm 

See  Dbeds,  2;  Ezbcutobs  and  Administbatobs,  12;  Lanblobd  and  Tbv* 

ANT,  4-6;  PABnnoN,  4-6;  Witnbsbis,  2. 

OOVENANT  TO  8TAin>  SEISED. 
See  Dbbii6,2. 

CREDITOBS'  BILLS. 
See  Equxtt,  11;  FbaudulxntGonvxtancis,  7;  Judombnts^  2;  Rbcdtbbs^  8» 


CRDONAL  LAW. 

!•  In  Bubolabt  thbbb  must  bb  Bbbaxino,  Rbmotino,  ob  Purroro  Asmi 
of  something  material  which  conatitntea  a  part  of  the  dweUing-houaa 
and  ia  relied  on  aa  a  aecnrity  againat  intmaion.    State  ▼.  Boon,  fiSS. 

t.  It  is  Bubglart  to  Entkb  Housb  bt  Mbans  of  Kaisino  Window^ 
though  it  waa  not  then  fastened.    Id, 

S.  BVIDBNCB  OF  InTBNT  TO  COMMIT  BaFB  IS  SUFFICIBNT  TO  BB  SUBMRTKD 

TO  JiTBT  when  it  ahowa  that  the  prisoner  entered  a  room  where  a  yooag 
lady  waa  sleeping  by  meana  of  raiaing  a  window,  went  to  the  bed,  graaped 
her  ankle,  and  haatily  retreated,  without  any  attempt  at  explanation 
when  she  screamed.    Id, 

4.  Defendant  is  not  Ouiltt  of  Labcbnt  in  TAKora  Pbopbbtt  undbm 
Fair  Color  of  Claim  ob  Titlb,  although  he  may  be  mistaken.  £SM» 
V.  Ilomes,  269.  * 

&  Labcent  is  Committed  bt  Onb  Obtaining  Possession  of  Goods  witv 
Owner's  Consent,  under  pretense  of  taking  them  to  another  to  examine 
with  a  view  to  purchaaing,  but  with  a  real  intent  to  ateal  them,  and 
afterwarda  converting  them  to  hia  own  uae  by  pawning  or  otherwise. 
Suae  V.  Lindenihall,  743. 

See  FnoiTivss  fbom  Justice;  Pbooess,  I,  2. 

CROPPERS. 
Sea  Landlobd  and  Tenant,  2» 
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GROSS-BILLS. 
8m  Equxtt,  12. 

GBOSS-BXAMIKATION. 
SeeWiTviasB,  fi. 

DAMAGES. 
8m  Borasi  OoMMOB  Cahiubm,  13;  Co-tinakot,  2;  CorxsiunSy  5-11;  D» 

OR}  DbOQOBTB}  EX£OUTOB8  AND  ADMXirBTBATOBS,  22;   IkBUBAXCB— 

¥aMf  6-0;  JusomxTs,  1,  4;  Libel;  Ncisanobs;  Offiou  and  OFncna^ 

1, 4;  PuuDiiio  Axx>  PBAonox,  8;  Raxlboadb,  5;  Trovxr,  8;  Wjoeb^ 

covmua,  %  12. 

DAMS. 

8m  GaanuoxBy  3;  Babuxbii,  8;  Licxniis,  2;  WAmoomun^  1»  4^  8^ 

12-14. 

DAKOEBS  OF  THE  SEA. 
Sm  Ooiaioir  Cabw»eii>  1L 

DEATH. 
8m  AoBior,  1;  ARAOii]uiin»  11;  Gobpobatioxi,  8^  9t  11;  EsaoDnom,  12| 
KiiuuTOM  AVD  ADMiinsiBATOBSy  7;  Ihsubahos— FkBi^  2;  Maieup 
WoMBV,  18;  Wius,  8,  7. 

DEBTOR  AND  CREDITOR. 

QsmnuL  Gbiditob  Hatino  No  Bncmo  Lmr  on  the  dditac^  futiptfly 
hM  no  right  to  interfere  with  any  ditpoeitioii  hie  debtor  may  tM  fit  to 
BMkeellt.    HuiU y.  IMd,  9S&. 

8m  AmaamtMxm  tob  BxNxnr  ov  Gbsdixom;  ACTAmmaBmi 

DECEIT. 

DmiT  Peaotioid  bt  Dokhdaht,  CAusnro  Damaos  to  PLAnnfFt  may 

ftoetein  en  eotion  without  proof  of  benefit  to  the  def endenti     WhiU  t. 

JferHlf,027. 

Sm  AouroTf  5;  JusoiODnia,  4 

DECLARATIONS. 
8m  ADTmsB  P068I88ZOV,  4;  Aaaamaan  of  CoNTBAon,  8, 6;  Contbaoib,  1, 
4;  EQinrr,  4;  Evidinoi,  9, 10, 12;  EaciouroBS  axd  ADMIIIIBTBATOBI9  7| 
FkAUDULBNT  CoNVKTAKoxs,  8;  iNVAKor,  7;  NaooTiABLB  IiraTBUicxn% 
14;  Plbaddto  and  Pbaotiox,  1,  8,  5. 

DECREES. 

Sm  JUDOMBMTB. 

DEEDS. 

L  WOBD  **HXIB8**  IN  DkID  IS    NeCBS8ABT  TO    CUATI  EeXATB    DT    FftX 

SmruL    Bedor  y.  Wmighf  25L 

t.  COVrXTANCB  TO  SOX-IM-LAW    "  IN  C0N8IDXBATION  OF  NaTUBAL  LoTB  AXh 

Affbotjon,"  etc.,  is  not  good  as  a  deed  of  bargain  and  aale,  beoanM  it 
showB  no  peonniary  oonrideration;  nor  as  a  ooyenant  to  stand  seised,  bo> 


812  Index. 

«MiM  •Anity  by  maniage  ii  not  a  mffidaii  eauMentiaa  for  wnA  % 
oorenant.    Cortobt  ▼.  Corwni,  453. 

S.  UvBBooBDBD  Dbbd  Prbtails  dt  Law  otke  Tixui  ov  SoBSBQinarr  Pui^ 
CBABKE  with  Dotiod  of  the  deed.    Draper  ▼.  Brf^mm,  287. 

4.  STATim  Fizn  Date  or  Dud,  and  not  the  date  of  ita  acknowledgimw^ 
aa  the  oommenoement  of  the  three  montha  within  whieh  it  ia  to  ba 
noorded.    Id» 

A.  SuxsiQUiirr  Oraktbs  can  not  Dnpun  Pbiok  O&uraxB's  Dbbd  pok  hb 
Faxluri  to  Bboord  it  within  the  time  preacribed  by  atatvte,  wh«e  hia 
own  deed  baa  not  been  recorded  within  the  atatntory  time;  and  the  prior 
porohaaer  takee  the  better  title  if  hia  deed  la  firat  recorded.    Id. 

€b  Coin>mov  nr  Qtuarr  in  Fu  thav  Oramtib  bhall  vot  Aunr  ii  void» 
beoanae  it  ia  repa|{nant  to  the  eatate.    De  Pei^fter  ▼.  Mkkad,  470l 

7.  CoNDmova  nr  Pabtxal  Rbrkaxht  ov  AunrAnov,  aa  that  the  grantee 
•hall  not  alien  or  aangn  to  a  partioolar  pereon  or  for  a  partienlar  tima^ 
haye  been  held  good,  but  aome  of  the  oaaea  ao  holding  are  of  doabtfal 
authority.    Id. 

&  Condition  nr  Dbbd  that  Oraiitbb  Alibnatdto  bball  Pat  Past  op 
Pricb  received  to  the  grantor  ia  yoid,  becanae  it  ia  a  reatraint  on  aliena- 
tion.   Id, 

9.  RB8TBAIKT8  OB  AUBNATION    OP  LaND    HbLD   IK  FbB  WBBB    FbODAL  in 

their  origin  and  depended  on  the  right  of  eecheat,  poenbility  ol  revenion 
existing  in  the  grantor  in  fee.    Id. 
IOl  Statctb  Quia  Ekptobis  Aboushbd  Rbst&aintb  on  Aubbation  of  fee 
■imple  oatatea  in  England,  because  it  took  away  the  poesibility  of  rever- 
sion from  the  grantor.     Id.  ^ 

11.  Statutb  Quia  Emftobes  was  Nkvkk  in  Fobcb  nr  Nbw  Tobx,  it  leema, 
and  restraints  on  alienation  in  grants  in  fee  were  therefore  valid,  until 
abolished  by  state  statutes.    Id. 

12.  New  York  Statutbs  op  1779  and  1787  Abolished  RxsnunrTS  on  Alibn- 
ATION  in  grants  or  leases  in  fee  whether  such  leases  or  grants  were  ex- 
ecuted before  or  after  the  statutes  were  passed,  by  taking  away  the 
grantors'  or  lessors'  possibility  of  reversion.    Id, 

IS.  RxNT  Rbsbbvbd  with  Right  op  Entby  fob  Non-payment  is  not  RsvEit- 
8I0N  or  possibility  of  reversion  so  as  to  validate  a  restraint  on  alienation, 
the  right  of  entry  being  a  mere  chose  in  action,  and  no  estate  in  the  land. 
Id. 

See  Acknowledohbnts;  Boundaries;  Commons;  Covenants;  Equitt,  10: 
Executors  and  Administrators,  5,  16;  Fraudulent  COnvbtancbs^ 
2;  Husband  and  Wife,  2;  Mortqaoes,  2;  NoncB;  Plbaddto  abb 
Practice,  5;  Vendor  and  Vbndbb.  4. 

DEFAULT. 
See  Covenants,  11;  Judgments,  1;  Pleading  and  PBAC^Gi^  8l 

DEFEASANCES. 
See  Bonds. 

DEFIMTIONS. 
See  Possession;  Wa8TB» 
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delivery. 
8m  Amomm  or  Cohtraoxs,  4;  Common  CiifcBTEiBt,  4-A  It, 

DEMAND. 
8m  OutfOftATioiray  15;  KaooruBui  IxwaarnxoBt  fib  8^  8» 

DEMURRER. 
See  Pliadisto  and  Peaohob,  ^ 

DEPOSmONEL 
Sm  WirvMSSBS,  8»  4. 

DEPOSITS. 
8m BAVxsjjm Bankhto,  4;  Nxookiabui iMwaammnB,  17. 

DEPUTIES. 
See  PuuDiHO  AND  P&AOiia^  2. 

DESCRIPTION. 
ttM  BomaiiABiiii  BzBoirnoN8»  1-5;  R»3Iivib8»  2;  Wilu»  9t  lOi 

DEVISE. 
8m  DowiBy  4;  Makhud  Womxv;  Wiujl 

DIRECTORS. 

S«e  C0BP0BATI0N8»  6. 

DISCOVERY. 
8m  Bona  Fidx  Pubcbabebs;  Equitt. 

DISSEISIN. 
See  CoYSNANTS,  4. 

DISSOLUTION. 
Bm  Banks  AMD  Bankoio,  1-8;  Cobporations,  8, 9»  11;  PAB!niXB8iEir»  6-8^  lOL 

DISTRIBUTION. 
See  Pabtnbbsuip,  & 

DOWER. 

!•  If  Wm  CoMMR  Adultibt  afteb  Lbavino  hxb  Husband,  it  is  a  tany* 
log  M  M  to'  bar  her  of  her  right  of  dower  under  revised  statutes,  o.  121» 
sea  Il»  faairing  a  claim  of  the  wife  for  dower  if  she  willingly  leave  her 
husband  and  go  away  and  continue  with  her  adulterer,  although  she  does 
not  continually  remain  in  adultery  with  him.    Wcdten  v.  Jdfrdca^  558. 

t.  Wim  Dbivbn  OB  Obdebkd  Aw^y  by  H\isBA2n>  on  Aocouin  ot  hbb 
ADUi;nBT  is  not  harred  of  h^^^  Anw^  under  reviaed  statutes,  o.  121» 
■eo.  11,  although  she  afterwartU  mit  adultery  w\ti\x«kUtt«  <«  ioraiM 
adulterer.    Id.  ^  ^'"^ 

t.  WiiB  wAa  Entixlbd  to  Dow^^  ^  Sk&^u  ia«xuHM»  sfc 

monlaw.    Id.  ^^   <|^^^^ 
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A.  Win's  DowsR  IN  Laxds  Alieitbd  bt  Hubbavd  u  hot  Babbkd  bt 
DcTisB  to  her  of  all  her  husband's  property  during  her  life  or  widow- 
hood, though  the  devise  is  accepted.    BraxUm  ▼.  /VeenuM,  773. 

fti   IlCTBBT   THAT    WiFK's    DoWBR    SHALL    BB    BaBBBD    BT    AcX:EFTAjrCB   OV 

Provision  under  the  husband's  will  most  appear  in  the  will  by  exprsas 
words  or  neoessaiy  implication.    IiL 

DRAiyAOE. 
See  Easbmbnts,  7-0>  15. 

DRAFTa 
See  CoBMUUTiOBa,  S-5;  NBOonABLS  lN8TBUMBrx8»  17t  18b 

DRUGGISTS. 

ICABWACTUBnio  Deuoout  Sblliko  PoisoKoim  Dbuo  TiABBLBP  AS  Harm- 
US8,  by  himself  or  his  sgent,  is  liable  in  damages  to  a  person  who,  with* 
out  oarelsiuesB  on  his  part,  and  relying  on  the  erroneous  label,  takes 
SBoh  drag  as  a  medidne,  on  the  groond  of  breach  of  publio  duty,  and 
whether  the  injured  person  is  an  immediate  customer  of  th«  def^ndsnl 

DUBSSS. 
See  Wills,  4. 

EASEMENTS. 

1.  OEAimEB  or  Right  of  Wat  Takes  It  Subjbct  to  All  RBsxRionoBB 
which  the  grantor  has  imposed,  and  can  use  it  for  no  other  purpose  thaa 
that  provided  in  the  grant.    French  v.  Mantin^  294. 

t.  RiOBT  or  Wat  Ihoidekt  to  Right  or  Common  for  Taking  Sba-wbed^ 
etc.,  passes  by  implication,  by  a  grant  of  such  right  of  oommon,  upon  one 
tract  of  land  in  favor  of  another,    llaji  v.  Lawrtnot^  715. 

t.  Right  or  Wat  is  Rbsbrybd  bt  Imflioation  to  Wreck  Commissiobbii 
ON  Grant  or  Land  on  '*  the  banks,"  where  there  is  no  other  way  ol 
getting  to  the  shore.    He^field  v.  Baurn^  563. 

i.  Priyatb  Right  or  Wat  mat  Exist  bt  Kecbssitt.    Id. 

fi^  TwsNTT  Ybabs'  Unintbbrufteb  User  or  Easbmbnt  is  prima  fade  evi- 
dence of  right  to  use  such  easement.    Frtnch  v.  Maratin^  294. 

(L  Grant  or  CoNTiNUons  and  Apparent  Easements  is  Impubd  on  Sbvxb 
ANCE  or  Heritage  where,  though  having  no  legal  existence  as  ease- 
ments, they  have  in  fact  been  used  by  the  owner  during  the  unity  of  the 
heritage,  or  where  they  are  necessary  to  the  full  enjoyment  of  the  several 
portions  of  the  heritage.    £UioU  v.  RheU,  750. 

7*  Grant  or  Right  or  Drainage  is  Implied  on  Sbvbrance  or  HBRiTAGBby 
a  conveyance  of  part,  in  favor  of  the  part  conveyed,  as  against  the  resi- 
due, where  such  right  has  been  continuously  exercised  by  the  ownw  of 
the  entire  tract,  and  there  is  no  natural  drainage.    I<L 

S.  Abandonment  or  Scheme  or  Cultivation  Which  will  Dbstbot  Eabb* 
MENT  or  right  of  drainage  in  favor  of  one  part  of  an  entire  tract  owned 
by  a  common  owner,  as  against  the  residue,  where  the  former  part  is 
conveyed  to  another  person,  must  be  permanent;  an  accidental  and  tens* 
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ponuy  breaking  of  a  dam  oonsfcitnting  part  of  a  tyBtem  of  dnunago  la  not 
•nffioient    I(L 

9l  Abtiticial  Easement  ov  Dbaikaob  Cbbatbb  bt  Owneb  ov  Emtirb 
Tract  in  favor  of  one  part  againat  another  is  entitled  to  the  lame  con- 
sideration aa  if  it  existed  by  natore.    I<L 

IOl  ARTincxAL  Easbmbitt  SiTBanruTED  tob  Natural  Right  of  property  is 
entitled  to  more  favorable  regard  than  one  which  is  a  restriction  upon  a 
natural  right.    Id. 

11.  Bbqubst  to  Remote  DisruRBANCB  or  Easbmbht  is  Ebskhtial  before 
bringing  an  action  against  one  who  was  not  the  creator  of  the  distnrb- 
anoe.    Id, 

IS.  PLAiMnvr  MUST  RsMOTB  Obstbuctione  to  Evjotmbnt  ov  Baeemeet 
existing  on  his  own  land,  or  show  his  readiness  to  do  so,  before  he  can 
maintain  an  action  against  another  for  distorbing  sach  easement.    Id, 

18L  Right  to  Baeemsht  mat  be  Lost  by  Bn aBOAOHMENT*  in  many  cases.  Id, 

14  Whxbb  Ueubped  and  Rightful  Easement  abe  Blended  by  the  person 
entitled  to  the  rightful  easement,  he  can  not  complain  of  an  obstmetloft 
of  both  nnleaa  he  can  ahow  that  the  uaurped  eaaement  might  have  been 
obstructed  without  diaturbance  of  the  rightful  one.    Id, 

IS.  Rasembwt  ApfUBTEW  ant  is  Geneballt  BxTprouiaHED  BT  Unity  of  Titlb 
in  the  dominant  and  servient  estates  in  the  same  peraon;  not  ao  where  il 
ii  esaential  to  the  enjoyment  of  the  eatate,  aa  in  caae  of  an  eaaement  of 
drainage,  nnleaa,  whUe  the  eatatea  are  united,  the  eaaement  is  aotnally 
severed.     Ihrguaon  v.  WiUeU^  744. 

It,  AmuAL  Possession  of  Land  n  Sufficient  to  Maintain  Action  fob 
DiSTUBBiNO  Easement  appurtenant  thereto,  and  if  seisin  and  possession 
an  alleged,  but  possession  only  is  proved,  it  is  enough.    Id, 

See  Commons;  Licenses,  1;  Pleading  and  PBAonoE,  5. 

EJECTMENT. 

L  Lessob  of  Plaintiff,  in  AcnoN  of  Ejectment,  must  Hate  Legal  Trrui 

at  the  time  of  the  demise  laid,  and  at  the  time  of  the  action  brought. 

Xoiirisn'ni  t.  CorgueUe,  200. 
t.  Legal  Title  Exists  Only  fbom  Date  of  its  Acquisition,  and  can  not  be 

given  in  evidence  to  sustain  an  action  of  ejectment  brought  before  it  was 

acquired.    Id, 
See  Judgments,  fi;  Statute  of  Limitations,  3;  Tbusis  and  Tbustees,  8| 

Wills,  4,  5. 


KLECXION. 
See  iNSUBAKcft— ^"^^^  ^ 
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SNTBY. 
See  ADTnn  FowwiiMf,  S;  Ootxhaxtb^  4;  Dun^  ISf 


EQUITY. 

L  CouBT  Of  Bquitt  ni  ADunmrauNO  Juanoa  mSimftB  iteell  to  the  peeoliv 
eircnmetaooee  of  each  oeae  brooght  baiora  it.  SiggmboUom  ▼.  Skmi, 
106. 

t.  It  n  Propib  Objxct  pob  Bill  of  Doooviet  to  aeovtdii,  ins  oeae  n^ece 
the  defendanfe  title  cm  only  preveil  upon  the  groond  of  hiebeiiig  ftfteaa 
JUe  ponsheaer  without  notice  of  the  pleinti£P^  titie,  whether  he  bed  ench 
notice,  and  to  cftll  upon  him  to  diacloee  ell  the  cimimetMioei  which  may 
go  to  probe  his  conideace  upon  that  point.    HcweU  t.  Atkmmrtf  S7L 

S.  If  Coobt  in  Whiob  AcnoK  n  Bbouoht  cav  Gompbl  Diaoci7SBT«  a  eooit 
of  equity  will  not  interfere.    Id, 

4b  Tm  Right  to  Call  Difindamt  as  Wninas  at  'btiAL  doae  not  prevent 
the  phuntiif  from  meintBining  a  bill  of  diaooyery  against  hbn  before  t)^ 
triaL  He  may  need  the  fiMta  discovered  at  the  trial,  or  he  may  being 
the  bill  before  the  suit  haa  been  commenced,  to  enable  him  to  frame  hii 
declaration.    Id, 

^  That  Bill  of  Disoovsbt  Sxbks  Deboowbt  ibom  Dkfuiiiabt  who  ia  a 
mere  witneas,  and  haa  no  interest  in  the  anit»  ia,  aa  a  general  rule,  a  good 
objection  to  it.    Id, 

t.  Bill  fob  Disootbrt  Mebxlt  mat  b>  liAoraAiXBD  i^painat  a  corporatinai 
and  ita  officem.    Id, 

7*  Bmj  FOB  DaoovKBY  abb  Fayobbd  ih  Eqoitt,  and  will  be  wietainfd  in  aO 
caaea  where  some  well-founded  objection  does  not  eziit  againat  the  ezer- 
otae  of  the  juriadiction.    Id, 

8l  Bill  fob  Diboovbrt  will  bb  Gbantbd  Mobb  Ebadilt,  and  with  leaa  nice 
application  of  technical  rules,  than  a  bill  for  an  injuneticn  to  stay  proceed- 
ings at  law,  or  to  interfere  with  aach  prooeedinga  in  any  way.     Id, 

9L  Bill  fob  Disoovbrt  Nxed  not  State  that  the  discovery  is  absolutely 
necessary;  it  is  sufiBcient  to  state  that  it  is  materiaL    Id, 

10.  AVBBMBNT  of  MaTBRIAUTY  AND  NSCB88ITT  OF  DI8OOTBBT. — ^Bill  for 

oovery  which  does  not  distinctly  aver  that  the  discovery  is  material 
that  the  facta  can  not  be  otherwise  proved,  but  which  asks  the  defendant 
to  discover  whether  he  had  knowledge  of  a  prior  unrecorded  deed,  and 
statea  that  the  party  from  whom  the  deed  waa  procured  lives  out  of  tho 
state,  and  that  there  were  no  witnesses  thereto,  and  that  the  defendant 
has  at  all  times  refuse^!  to  give  any  information  in  relation  thereto,  suffi* 
oientiy  shows  the  materiality  of  the  testimony,  and  that  it  can  not  bo 
procured  from  any  other  source.     Id. 

11.  BxBCUTTON  must  BB  RbTUBNED  UnSATISFIBD  BBFOBB  CBEDITOB'a   "BaJL 

can  be  filed  under  2  K.  Y.  R.  S.,  sees.  38,  39,  to  compel  a  diMovery  of  a 
Judgment  debtor's  property,  but  those  sections  do  not  affect  the  common- 
law  powers  of  a  court  of  chancery  as  to  fraudulent  trusts  and  conveyances^ 
and  a  judgment  creditor  may,  independentiy  of  the  statute,  maintain  a  bill 
to  set  aside  a  fraudulent  conveyance  by  hii  debtor,  although  he  may  also 
have  a  legal  remedy  by  levy  and  sale.  Per  Gardiner,  J.  ChaMfuaqim 
Co.  Bank  v.  WhUe,  442. 
15L  Bill  in  Equitt  will  bb  Tbbatbd  bt  tbb  Coubt  as  Obioihal  or  as  a 
crossbill,  aooording  to  its  substance  and  the  relief  prayed;  not  ancord 
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lug  to  the  title  which  may  have  bean  giTW  to  it  by  the  toHeltor.  PcOock 
T.  NaUUnuU  Bank,  620. 
See  AmamiBiiT  of  Ooktbacts*  1,  2,  10;  ATTAOHMnm,  1;  2;  Bona  Fidi 
PuROHABEBs;  BoNDs;  Co-TSNANCY,  6;   EsTOPPSL.  4,  6;  Evn>KN<n,  1; 

OUABDIAV  AND  WaBD,  3;  HUBBAND  ANP  WiVI,  1;  iMJUNOnONS;  JUDO- 

XKNTS,  2;  MoBTQAOis;  Mab&ixd  WoMXir,  1,  ^  11;  Pabtitiok,  2;  Bi- 
CBZVXBs;  Bblsasb,  2;  SPKcmo  Pbbvobmance;  Statctb  of  FaAUB8»  S; 
SxATOTB  ov  Ldcitationb;  Tbvsts  and  Trustbbs,  8. 

EKBOB. 

See  BzBOOT]0ira»  9^  10^  12;  JuDQMMsm,  7|  Nsououra^  1;  Plbadino  ahiK 

FKAoncB,  13»  14, 16L 

ESCHEAT. 
BeeDESDfli  0. 

ESTATES  FOB  LIFE. 

Tenant  for  Livr  of  Pkbsonaltt  is  Entitled  to  Increment  made  dur- 
ing the  ooane  of  the  tenancy,  as  a  compensation  for  the  trouble  and  ex- 
pense of  taking  care  of  the  original  stock.    Saunden  y.  HaiughUm,  681. 

See  CoYBNANTB,  2;  Exsoutobs  and  As^ministbatobs,  2p  3;  Husband  and 

Wife,  3;  Fabtition,  3. 

ESTATE  IN  FEE. 
See  Deeds. 

ESTATES  OF  DECEDENTS. 

Alix>wanob  of  Claim  against  Decedent's  Estate  Operates  as  Judo> 

MENT,  bnt  whether  it  will  operate  as  a  lien,  qucert,    Kennerly  ▼.  ShepUy^ 

219. 

See  EzEODTOBS  and  Administbatobs;  Wilu. 

ESTOPPEL. 

1.  Party  is  not  Estopped  by  Expressing  Honest  but  Mistaken  Opinion 
on  a  question  of  law;  as  that  a  certain  judgment  is  a  lien  upon  land 
claimed  by  him,  especially  where  the  statement  was  not  made  in  the 
presence  of  the  person  claiming  the  estoppel.     Chautavque  Co.  Bank  v. 

5.  Defendant  in  Tbover  is  not  Estopped  from  showing  that  he  was  not  in 

fact  in  the  possession  and  control  of  the  property  at  the  time  of  the  de- 
mand, although  at  that  time  ho  induced  the  plaintiff  to  believe  the  con- 
tnuy.     Jcuhon  ▼.  Ptxley,  64. 

6,  Adybrbe  Claimant's  Presence  and  Silence  at  Sheriff's  Sale  do  not 

Amount  to  Estoppel  from  asserting  his  title  to  the  land,  if  the  pur- 
chaser knew  of  the  claim.  Otcen  v.  Myers,  693. 
4b  Pubohaseb's  Title  to  Slate,  Purchased  dubing  Ownsb's  Infanot 
from  one  having  no  title,  can  not  be  disputed,  at  law  or  in  equity,  by 
infant  when  he  has  reached  his  majority,  if,  having  full  knowledge  of  his 
rights,  and  possessing  such  discretion  and  intelligence  as  enable  him  ta 

comprehend  the  import  and  effect  of  his  conduct,  he  stood  by  and  en- 
Ax.  Dso.  You  LTD— a 


818  Index. 

oonnged  the  oUa,  whereby  the  parchaeer  was  induced  to  pnrchaeet  under 
the  impreeeton  that  the  title  was  good.     Dcurham  r.  TurbeMlle^  782. 

6.  Pkbsox  mat  bx  Estopped  bt  Mattkb  in  Pau  aa  well  as  by  reoord  and 
by  deed.     Id, 

8.  Inpaht  is  Estopped  bt  nis  Actual  and  Positive  Fbaud,  at  law  as  well 
aa  in  equity,  from  attacking  the  title  of  an  innocent  purchaser.     Id, 

7*  DirxNDAirT  is  not  Estopped  to  Show  Better  Title  than  Gommoxt 
OuoiN,  from  which  both  trace  title,  and  under  which  the  defendant  ob- 
tained poeeeoion,  in  trespass  to  try  title,  bnt  it  is  not  snflSdent  merely 
to  raise  a  donbt  as  to  which  is  the  paramount  title.  Mwrlin  y.  Raadett^ 
770. 

See  Cohfbomise;  Ootxnants,  4;  Fraud,  8;  Insurance — ^FntE,  4;  Pubuo 

Lands;  Watbroourses,  0. 

EVICTION. 
See  Covenants,  6. 

EVIDENCE. 

1.  Evidence  Oftbrbd  in  Support  of  Allegations  in  Bill  should  be  Re- 
ceived, where  it  tends  to  prove  the  case  made  out  in  the  bill,  and  the 
bill  contains  equity.     Oroves*  Heirs  v.  Fulaome,  247. 

8.  All  Admissions  Arising  or  Fairlt  to  be  Inferred  from  Acquiescence 
of  a  party  are  competent  evidence.  Therefore,  in  a  suit  against  A.  and 
B.  as  copartners,  under  the  firm  name  of  A.  &  Co.,  on  a  note  signed  in 
the  firm  name,  a  letter  written  by  tlio  purchasing  agent  of  the  firm  to 
B.,  informing  him  that  A.  had  stated  to  the  writer  that  a  copartnership 
had  been  formed  between  A.  and  B.,  and  that  he  wrote  to  ascertain 
whether  B.  was  really  responsible  for  goods  bought  for  the  finn's  store, 
stating  that  the  proceeding  was  rendered  necessary  from  the  fact  that  a 
credit  was  then  needed  to  carry  on  the  business  successfully,  and  adding 
that  he  wrote  the  letter  with  the  knowledge  of  A.,  is  competent  evidence 
to  be  submitted  to  the  jury  in  connection  with  other  evidence  to  prove 
the  copartnership,  although  the  letter  was  never  answered  by  B.,  where 
after  the  letter  was  written  the  writer  had  a  conversation  with  B.  in 
reference  to  it,  in  which  he  again  asked  K  if  he  was  a  partner  in  the 
firm  of  A.  &  Co.,  and  B.  said  he  would  neither  admit  nor  deny  it.  Bnt 
without  this  subsequent  conversation  the  letter  would  not  have  been  ad- 
missible.   DtUton  v.  JVoodmcuit  46. 

S.  Testimont  of  One  Partner  mat  be  Contradicted  bt  Written  Agreb- 
MENT,  by  which  such  partner  sold  his  interest  in  the  partnership  prop- 
erty to  his  copartner,  where,  in  an  action  by  the  latter  against  a  sheriff 
for  selling  the  partnership  property  on  an  execution  against  the  former 
alone,  the  former  testified  for  the  defendant  that  he  owned  the  property 
at  the  time  of  the  levy,  and  had  never  perfected  the  sale  to  his  copartner. 
Deed  V.  Bogue,  702. 

4  To  Establish  Pecuniart  Condition  of  Man  at  Certain  Date,  evidence 
that  his  children  forty  years  after  were  the  owners  of  considerable  prop- 
erty is  too  remote  to  be  safe.    Strimpfler  v.  Roberts^  606. 

fti  Title  Paper.*)  Need  not  be  Introduced  to  Show  Circumstakces  oi 
Partt. — Qoneral  acts  of  ownership,  such  ac  a  letter  to  his  agent  reqnesi* 
ing  him  to  pay  taxes  on  certain  property,  are  admissible.   Id. 
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6.  KJECITAL8  IN  Patent  ari  not  Evidencb  against  One  Holdino  bt  Set- 

tlement, or  other  right  prior  to  tho  date  of  the  patent,  although  they 
are  evidence  against  one  who  relies  on  possession  alone,  and  shows  no 
title,  or  who  claims  under  improvements  or  other  rights  arising  subse- 
quently to  tho  date  of  the  patent.     Oingrich  v.  FolUj  G31. 

7.  Loo-BooK  Kept  bt  Deceased  Mate  is  not  Competent  Evidbncb  for 

the  master  of  a  vessel  in  an  action  against  him  for  an  injury  to  goods 
carried  by  him,  to  prove  the  occurrence  of  storms  on  the  voyage.  Ccn/h 
eron  v.  Hielit  747. 

8.  Photest  bt  Master  and  Crew  of  Vessel  ls  Inadmissible  Evidenos  In 

favor  of  the  master  in  an  action  against  him  for  an  injury  to  goods  car^ 
riedbyhim.    Id. 

9.  General  Rctle  as  to  Admissibilitt  of  Written  Entries  and  Dbglara* 

TiONS  in  evidence,  stated  j?er  0*Neall,  J.    Id, 

10.  Declaration  of  Vendor  of  Personal  Propertt  Made  wuilb  Holdino 
It  is  evidence  against  those  claiming  under  him.  SatterwJMe  v.  Ilicka,  677. 

11.  Opinions  of  Persons  that  Slave  Sold  as  Sound  was  Sitffbrino  from 
Stphilis  is  not  competent  where  such  persons  were  not  physicians.  Ltuh 
V.  McDaniel,  666. 

12.  Declarations  of  Slave  Woman  as  to  her  Sufferings  and  condition  at 
any  particular  time  are  evidence  of  her  state  at  the  time  she  made  them, 
in  an  action  for  a  breach  of  warranty  of  soundness  on  her  sale;  but  her 
declarations  in  reference  to  past  periods  are  not  admissible.    Id, 

13.  In  Action  for  Breach  of  Warrantt  of  Soundness  in  Sale  of  Slave 
who  died  from  syphilis  some  mouths  after  the  plaintiff  purchased  her,  evi- 
dence that  the  disease  was  not  known  to  have  existed  in  the  part  of  the 
country  where  she  was  sold,  and  was  known  to  exist  in  the  place  to  which 
she  was  carried,  is  admissible  as  affording  some  aid  to  the  jury  in  estab- 
lishing the  probable  period  when  she  became  infected.     Id, 

See  Adverse  Possession,  4;  Assignment  of  Contracts,  0;  Banks  and 
Banking,  f;  Common  Carriers,  4-9, 11;  Contracts,  1;  Corporations, 
4-6;  Covenants,  U;  Criminal  Law,  3;  Easements,  5;  Ejectment,  2; 
Executions,  4, 17;  Executors  and  Administrators,  8,  10,  22;  Fraud* 

ULKNT  CONTETANCES,    3,   4;    FUGITIVES   FROM  JUSTICE,    6;    InFANCT,   9; 

Judgments,  1,  3;  Married  Women,  17;  Negugenob,  1;  Negotiable 
Instruments,  7,  8, 13-15,  18;  Partnership,  1, 2;  Pleading  and  Prao- 
tice,  16;  PuBUO  Lands,  5;  Railroads,  2;  Statute  of  Frauds,  3;  Tres- 
pass, 3,  4;  Trusts  and  Trustees,  1,  3;  Wills,  2,  3, 5,  d 

EXAMINATION  OF  WITNESSES. 
See  Witnesses,  5. 

EXCEPTIONS. 
See  Common  Cab^**"**  ^ 

1.  Arrest  of  Defendant  DMe^t^v.    ^  <VbO^^  0!r»l2TU»'S wee  Vnsn 
cution  does  not  render  the  ^w^^Vv  «f  \Lcet  "Vii^V  \^  ^ttK^«».  ^  ^ 

fendant  WM  described  by  tk^J    tf  ^^^e  ^t^^Qti*^^^'^^ 
DO  defense.    Tndl  v.  J^oic^^  ^^'^^'^    •^ 


exe> 
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%  Lett  of  Exbcdtiov  oir  Lakd  must  Co5Taiv  SDCKOKmouLDnoBiRio* 
M  will,  by  reaaonable  intendment,  connect  it  wHh  the  nle  and  deed,  •» 
that  pnrcfaaeera  may  know  the  land  to  be  sold,  and  form  aome  eatimata 
of  ita  Talne,  and  that  the  elieriff  or  manhal  ™»Hitg  the  aale,  or  hia  aoo- 
eesaor,  looking  to  the  levy,  may  know  what  land  to  eooYey,  and  not  aeQ 
one  tract  and  oonTey  another.    Bngamee  ▼.  Erwiu's  Leatee^  779> 

S.  It  must  Appear  fbox  Levy  of  Escscirnoy  ov  Lakb,  and  from  aheriff* 
deed,  that  the  land  named  in  each  ia  the  same.    Id. 

C  Pabol  Evioekce,  except  in  Caise  of  Latent  AjiBioniTr,  o  nr  Okkkbal. 
Inadmissible  to  ahow  the  identity  of  land  levied  on  under  exeention.  Id, 

IL  Lett  Indorsed  on  Execution  is  Void  fob  Uxcbbtaintt  nr  Debcbiftiov 
of  land  levied  on,  if  in  the  words:  **  Levied,  twentieth  August,  1825,  o» 
nineteen  hundred  and  fifty  acres  of  land,  in  Henderson  county,  part 
of  a  tract  of  two  thousand  five  hundred  acres  located  by  I>aniel  Gil- 
christ,** and  sale  thereon  vests  no  title  in  the  pnrchaaer.    /dL 

t.  There  is  No  Presubiftion  that  Entbt  on  Land  Levied  on  waa  made 
in  debtor's  name,  in  the  absence  of  any  statement  in  the  levy  to  thAt  ef* 
feet,  for  ho  may  be  a  purchaser  as  well  as  an  enterer.    Id, 

7.  Sheriff  can  Sell  and  Deuver  No  Part  of  Partnebship  Goods,  under 

an  execution  at  the  suit  of  a  judgment  creditor  of  one  partner,  but  only 
the  contingent  interest  of  the  debtor  partner  in  the  stock  and  profita 
after  settlement  of  fMirtnership  accounts  and  payment  of  psrtnershi^ 
creditors.     Deal  v.  Bogue^  702. 

8.  Officer  can  Pass  Title  by  Sale  under  Writ  wherever  he  can  justify  nn* 

der  the  writ,  if  all  other  prerequiutes  to  a  sale  haye  been  complied  with» 
Colemcm  v.  MeAnuUy,  229. 

9.  Failure  of  Sheriff  to  Gite  Nones  Rbquirxd  bt  Statute  op  8al» 

does  not  affect  the  title  of  a  ^ona  JSde  purchaser,  js  the  poiehaser  la  noi 
a£fbcted  by  any  irregularities  in  the  sheriff's  proceedings  in  "»*J"*«g  n 
aale  under  execution,  unless  he  haa  participated  in  oocsaioning  it^  or 
there  haa  been  some  departure  from  the  law  for  some  frandnlent  por- 
poee.  Draper  v.  Bryt  'm,  257. 
IOl  Purchaser  at  Sheriff's  Sale  is  not  Affbcisd  bt  Ant  Ebbor  or 
Ibrboularitt  in  the  judgment  or  other  proceedings,  nnlen  it  is  of  a 
character  to  render  the  whole  proceeding  a  nullity.    Id, 

11.  Pubchaser  of  Land  at  Execution  Sale  Acquires  Such  TiTUonlyna- 
the  execution  debtor  had.     Gingrich  v.  FoUz,  631. 

12.  Sale  Made  under  Exbcution  Issued  after  Death  of  DEnNDAvr. 
without  a  revival  of  the  judgment,  is  not  void,  but  only  voidable;  and 
such  sale  will  be  valid  until  regularly  set  aside  by  an  action  for  that  pur- 
pose brought  by  the  heir  or  the  terre-tenant.  Doe  ex  dem,  SkdUm  ▼• 
HamOian^  149. 

11^  Lett  on  Personal  Pbopertt  Sufficient  to  Satisft  ExEOunoy  Ii  j^rlw 
fade  a  satisfaction  of  it.    Id, 

14  Disposition  of  Entire  Fund  Raised  on  Executions  Issued  out  of  Sbf« 
ERAL  Courts  may  lawfully  be  assumed  by  that  <me  of  the  courts  into 
which  the  money  is  paid  by  the  sheriff  either  voluntarily  or  by  consent 
of  parties,  when  there  is  a  question  upon  which  one  of  the  exeontiona' 
the  money  is  actually  made,  or  to  which  of  several  plalntiflb  in 
tiona  it  is  payable.     Woodn^y,  Ohapin,  «IA. 
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tfi.  PuBOBASiB  AT  Sbxbiff's  Salb  Doino  Avt  Act  Fbxvxhtivo  Faib  Com- 
PSTinoK  vitUtes  th«  sale,  and  obtftins  no  title;  m  where  the  pnrchaser 
at  such  a  sale,'  being  a  mortgagee  of  the  same  land,  exhibited  his  mortgage 
at  the  sale  and  prochiimed  that  the  sale  was  only  to  oomplete  the  title, 
that  is  to  say,  that  it  was  a  sale  of  the  equity  of  rsdemption  only,  when 
in  fact  the  debtor'^  entire  estate  WM  on  sale^  and  thereby  obtained  the 
land  at  a  nominal  price.    Martin  v.  SanieUf  770. 

I(L  SvtSBQVKsrr  ExBounoir  Pubchasxb  mat  Show  Fraitd  in  Pbiob  Ezjioi;- 
TION  Salb  of  the  same  land,  whereby  the  prior  purchaser  presented  com* 
petition  and  obtained  the  land  at  a  nominal  prioe^  in  trespass  to  try  titls^ 
without  having  the  prior  sale  set  aside;  and  the  finding  of  fraud  by  the 
jury  in  such  a  case  will  not  be  disturbed.    Id, 

17.  CoKTiNUBD  Possession  of  Pkbsonal  Pbopxbty,  ArrsB  Ezscution  Sale, 
by  former  owner,  is  presumptive  evidence  of  fraud,  and  becomes  oondn* 
sive,  unless  the  vendee  shows  that  the  sale  was  made  in  good  faith  and 
without  intent  to  defraud  creditors.    Kuyhendall  v.  McDonald,  212. 

18.  OFFIGK&  Servuio  Vaud  Ezbcution  attxr  Paymknt  of  the  amount  by 
the  debtor  to  the  plaintiff  in  the  writ,  although  the  debtor  shows  such 
officer  a  x-eceipt  in  full,  is  not  liable  in  trespass  or  case  if  not  notified  by 
the  execution  plaintiff  not  to  serve  it.     TwUchell  v.  Shaw,  80. 

See  Equity,  11;  Estoppel,  3;  Evidence,  3;  Husband  and  Wife,  3;  Land- 
lord AND  Tenant,  7;  Mabsibd  Women,  6, 7;  Pleading  and  PBAcncB» 
1,  2,  11;  Pabtnbrsuip,  6;  Tbespass,  3. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Administrator  and  Heirs  of  Decedent  Take  Same  Right  and  Inter- 

est in  decedent's  estate  as  decedent  had.     Kennerly  v.  Shepley,  219. 

2.  Executor  is  Appointed  to  Take  Care  of  Interest  of  All  Concerned, 

and  is  as  much  bound  to  see  that  the  remainderman  is  not  deprived  of 
his  interest  as  that  the  tenant  for  life  8 hall  enjoy  his.  Saunders  v. 
Haugktan,  681. 

8.  Ir  Estate  vor  Live  wii-h  Remainder  Over  is  Given  in  Property 
Consumed  in  Use,  it  is  the  duty  of  the  executor  to  sell  the  property, 
and  to  pay  over  the  interest  to  the  tenant  for  life;  but  if  the  executor 
consents  to  the  legacy,  and  the  property  remains  in  the  hands  of  the  life 
tenant,  and  an  increase  takes  place  while  in  the  possession  of  the  tenant 
for  life,  it  belongs  to  him,  and  the  remainderman  is  only  entitled  to 
what  remains  of  the  original  stock.     Id, 

4.  Executor  or  Administrator  is  Full  Representative  of  Creditors  of 
the  estate  committed  to  his  care  in  the  prosecution  and  defense  of  claims. 
Kennerly  v.  Shepley,  219. 

6.  In  Action  Brought  to  Restrain  Administrator  from  selling  prop- 
erty to  pay  debts  of  a  dccea^^  person  and  Xjq  set  u"^  iw  Voat  deed,  it  U 
sufficient  if  the  administratop  ^    -  \ve  Vicvta  wfi\iTOU&\i\.'V>eloTe  tiie  court, 
as  they  fully  represent  th^  ^*     ^j  asiOi  ute  \u>AAe  lot  sX\  denuaida 
against  it.     Id,  ^tOp® 

0.  Administrator  of  Moth^^  ^  ^iLt  v^  Ka^\^  ^^^^Iw^^ 

child  a^unst  theadminiar^V  \:^  .  0^_v^t  e.  wteCe^^^!««\i.^^ 


child  against  the  admini8|.  ^V  V  a  O^  v«r 
as  guardian  for  him,  wh^^\7^v>0^  ^^^  e> 
to  make  a  charge  for  thefr\\J*  nP  .^"^^  «. 


^>«s^^      ^    l^'^^^^ 


*^^*^^^Xv^^\)^\^»!S^^^^^^'^^ 


0 
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to  render  an  aooonnt  of  the  muni  reoeived  by  the  child  omi  not  be 
straed  into  a  purpoae  to  apply  them  for  hia  education.    OuUm  ▼.  Ouitm*i 
AdnCr,  223. 

7.  ExxcuTOBS  IN  Brihoino  AonoN  TO  FoBBOLOSB  MoBTGAOB  duc  the  estate 

of  their  testator  should  not  only  allege  in  their  declaration  that  they 
were  the  executors,  but  should  also  allege  the  death  of  their  testator, 
the  probate  of  the  will,  their  interest  or  right  in  the  action,  and  an  aver- 
ment of  such  facts  as  are  necessary  to  sustain  the  action.  Middleswortk 
y.  Ifixon,  136. 

8.  ExECVTOBS  ABB  Pbecluded  fbom  PROVING  THBiR  Officx  by  general  repu- 

tation in  actions  brought  to  recover  debts  due  their  testators'  estates.    Id. 

9.  License  by  Pbobatx  Coubt  to  Administratob  to  Sell  Real  Estatb 

need  not  fix  the  sum  of  money  to  be  raised  at  the  sale,  if,  although  the 
property  is  more  than  suflScient  to  pay  the  demands,  it  is  so  situated 
that  a  part  of  it  can  not  be  sold  without  injury  to  the  persons  interested 
therein,  under  the  New  Hampshire  statute;  notwithstanding  another  pro- 
vision of  the  same  statute  that  the  probate  judge,  in  a  license  to  sell  the 
decedent's  real  estate,  shall  fix  the  sum  of  money  to  be  raised  at  the  sale. 
Merrill  v.  Harris,  359. 

10.  Sufficiency  of  Evidence  of  Debt  to  Wabbant  Issuancb  of  Licbnsb 
to  sell  decedent's  realty  is  a  matter  within  the  jurisdiction  and  discretion 
of  the  probate  judge,  the  petition  being  in  due  form,  and  regular  and 
legal  notice  having  been  given  to  the  heirs  and  all  concerned;  and  his 
decision  thereupon  can  not  be  inquired  into  collaterally.    Id, 

11.  All  Claims  must  bb  Liquidated  by  Eitheb  Ck)NFESJUON  ob  Judgment 
before  they  can  be  recovered  by  suit  on  a  probate  bond  of  an  adminis- 
trator or  executor.    Id, 

12.  Covenants  Madb  by  Administbatob  with  Pubchasbbs  of  Decedent's 
Pbopebty  are  personal,  and  do  not  subject  to  liability  sureties  on  his 
bond.    Id, 

13.  Administratob  can  not  Beco&(e  Pubchaseb  of  the  estate  or  effects  of 
his  intestate.    Dvotght  v.  Blaehnar,  130. 

14.  Question  of  Intebest  ob  Faibness  can  not  bb  Considebbo  in  sale  of 
intestate's  estate  to  administrator,  inasmuch  as  such  sales  are  void.    Id» 

15.  By  Confibmation  of  Administratob's  Salb  by  the  court  his  liability  to 
the  heirs  for  the  purchase  price  becomes  fixed,  and  he  acquires  the  right 
to  recover  from  the  purchaser.    Sackett  v.  Twining^  599. 

16.  It  is  Duty  of  Pubchaseb  of  Land  at  Administbatob's  Sale  to  Mbas- 
UBB  Samb  before  the  sale  is  confirmed.  Having  failed  to  do  so,  and 
accepting  a  deed  for  the  land,  paying  part  of  the  purchase  price  and  giv- 
ing a  bond  for  the  balance,  he  is  not  entitled  to  a  deduction  from  the 
bond  because  there  were  a  few  less  acres  than  at  first  supposed.     Id, 

17.  Obdeb  of  Pbobate  Coubt  Confibmino  Exbcutobs'  Sale  must  be  treated 
as  final  and  conclusive  until  reversed  or  vacated.  Bland  v.  J/imeaster, 
162. 

18.  Failubb  ov  Exbcutobs  to  Give  Noticb  of  Sale  prescribed  by  the  stat- 
ute does  not  render  the  sale  void.    Id» 

19l  Pubchasb  by  Executob  on  Salb  of  Testatob^^  Pbopbbtt  d  VomABLBp 
but  not  void;  the  sale  can  be  set  aside  at  the  suit  of  a  creditor  only  npoo 
his  showing  that  it  was  not  fairly  made,  and  that  without  a  resale,  tl  • 
estate  would  be  insufficient  to  pay  the  debts  existing  against  it.    Id, 
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20.  PUBOHAra  BT  EXBOITTOK  ON  SaLB  09   TBSTATOB'b  FBOPEBTT   IS  VaLD 

AFTKE  CoNViBMATiON  by  the  probftte  o<mrt»  until  the  order  of  oonfimiA- 
tion  18  in  a  proper  manner  yacated,  and  this  can  not  be  done  in  a  ooUat- 
eral  proceeding  in  the  circuit  court  except  for  fraud  in  procuring  the 
order.    Id. 

21.  Onb  Sbluko  Goods  to  Ezbcutob  Pebsonallt  Aim  Taking  Notb  Dub 
EsTATB  in  payment*  with  full  knowledge  of  the  facts,  is  liable  to  an  ad- 
ministrator de  bonin  nan  for  the  proceeds  of  the  note.  Smith  v.  Forietcue^ 
593. 

22.  ExxcuTOB  DB  SON  ToBT  WILL  NOT  BB  Perhitted,  in  sctlon  of  trover 
brought  by  administrator,  to  give  in  evidence  in  mitigation  of  damages 
payments  of  debts  to  the  value  of  goods  still  in  his  possession,  nor  will 
he  be  permitted  to  retain  them  in  satisfaction  of  his  own  debt.  Hardy 
V.  ThoTnoi,  152. 

23.  ExECUTOB  DB  SON  ToBT  MAT  pKOVE  Claih  against  the  estate  for  sums 
paid  out  by  him  whUe  acting  in  that  capacity,  and  may  demand  pay* 
ment  from  the  administrator  ratably  with  other  creditors.    Id, 

)ee  Attachments,  3,  4;  Estates  of  Decedents;  Quabdian  and  Wabd^  1| 
IIcsBAND  AND  Wips,  1,  2;  Insurance—Fibs,  2;  Mabbibd  Wombn«  18i 
Pabtnebship,  11;  Witnesses,  2. 

EXECUTORS  DE  SON  TORT. 
See  EzECUTOBS  and  Administbatobs,  22,  23i 

EXEMPTIONS. 
See  Common  Carribrs,  3,  4;  Taxation. 

EXPLOSIONS. 
See  Insurance— FiKB,  6,  9. 

EXTRADITION. 
See  Fugitives  fbom  Justice. 

FACTORS. 

1.  Factob  Who  does  not  Accept  Tebms  on  Which  Consionmbnt  to  Hm 

IS  Made  can  not  resist  such  other  disposal  of  the  goods  as  the  oonsigDor 
may  make.     Winter  v.  Coit,  522, 

2.  Faoiob's  Lien  vob  General  Balancb  does  not  Attach  (unless  by  boom 

agreement  of  the  parties)  until  the  goods  come  to  his  possession.    Id, 
B.  Factor  who  Accepts  Consignment  Accompanibd  bt  Instbuctiohs  to 

"sell  on  arrival,"  in  bound  to  do  so;  and  if  he  postpones  selling,  he  will 

be  liable  for  any  loss  sustained  through  a  fall  in  prioes.    EvanM  t.  Sotit 

512. 
I.  DiBBonov  **T0  Snll  on  Abbival"  is  Expucit  Inbtbuotiov.    Id,  . 

FALSE  IMPRISONMENT. 
See  Pleading  and  Pbaotiob,  12. 

FEDERAL  COURTS.  > 

See  Constitutional  Law. 


8M  IMBXX. 

FEB. 
8m  Dbimi  HmnrAYit  Lutdlokd  and  Tbtajr^  8-40i  Pi 

WiLU,8. 

FEMBS  GOVSRT. 
Sae  Mabwh)  Womss. 

FENCE. 
Sae  Bai£BOADB»  7. 

FIRE  INSUBANOS. 
Sae  IxsmuKOS— FxB& 

FLATS. 
8m  WATiBCouBan,  II. 

FORECLOSUEE. 
8m  ExiODTOBi  An>  Admdiistratokii,  7;  VnnM»  An>  VansB^  4L 

FORFEITURE. 

8m  lUnjim«»  3;  BAirKa  akd  Banking,  1-8;  Bons;  Oouausian^  9^ 

12;  Twons  and  TBU8m8»  7. 

FORGERY. 
8m  Cobfobatxon8»  1. 

FRAUD. 

!•  FBAUDfruDTT  Intbnt  is  QoBsnoN  FOR  JvBT.  KitifbendaU  ▼•  MelkmaU^ 
212. 

2.  Plaintitf  Failing  to  Pboys  Fraud  Allxgxd  in  Bill  m  a  ground  of  re- 
lief oen  not  claim  relief  on  independeot  gnnmda  stated,  upon  which  reliel 
might  have  been  afforded  if  fraud  had  not  been  alleged;  as  where  fraud 
and  failare  to  aooount  are  changed  against  an  agent,  and  the  frand  is  not 
proved.    MowU  Vernon  Bank  v.  SUme^  709. 

8.  Pabtt  Who  Exxotttis  Contbaot  for  Pubposx  ov  Dubauding  his  neigh- 
bor will  not  be  protected  against  it  when  it  is  need  agsinst  himself. 
Rankin  v.  Simpwn,  668. 

8m  AssiONMiNTs  FOR  BxNKFiT  OF  Grbditobs,  3;  AuonoNs;  Banks  and 
Banking,  7;  Bona  Fidb  Purchasers;  Estofpxl,  6;  Executions,  9, 15- 
17;  Executors  and  Administrators,  19,  20;  Fraudulent  Convxt- 
ANCEs;  Guardian  and  Ward,  3;  Ikfanct,  10;  Judgxsntb,  4;  Ma&> 
RiED  Women,  S;  Pubuo  Lands,  S;  Releases,  2;  Salb,  3;  Statute  ov 
^        Frauds,  1;  Wills,  4.  ^ 

/  FRAUDULENT  CONVEYANCES. 

L  VOLITNTART  SETTLEMENT  IS  NOT  REVOCABLE.      JMoff  V.  Hofif  203. 

2.  Deed  Made  to  Hinder,  Delat,  and  Defraud  Creditors  is  void.    /iL 
8.  To  Show  that  Sale  was  without  Consideration  and  Fraudulent  aa 
to  creditors,  evidence  of  the  declarations  of  the  vendor  while  in  posses 
sion  of  the  property  that  he  was  not  mnch  indebted  is  admissible^  whea 


Ihdb 


1  of  the  sals  was  > 
vendor  to  the  vendee.  Sattertehite  ■ 
4.  pAKtr  ALLKniNd  Fbadd  most  Pw 
.  mis  doe*  not  extend  to  a  case  where 
power  to  paj,  and  a  writ  liail  isaued 
from  him,  and  he  then  aella  to  hia  bi 
to  bo  fraudulently  cooTeyeil,  and 
smartly  indebted  to  the  vendee,  and 
different  dates,  executed  by  lijm  to  I 

■6.   MONBTBD  CoHaiDBaATION  FOR  GoODS 

(      Talo  will  not  take  a  caae  out  of 

reaaonably  inadeqaate.     KuykendaU 

4.  RECOBSiMa  Absoluts  Biixs  or  Sale 

thorized  act,  avails  the  parties  noti 

raised.    Id. 

7.  Dbobeb  in  Criditoh's  Suit  Brodc 

Realty  for  fnat)  agaiuet  creditors 
dgnmenC  void,  but  may  order  the  d 
convey  the  liuids  to  a  receiver;  »nd  i 
empowered  to  sell  for  complainant' 
)rAtfe,442. 
Sea  ATTAOHMurra,  1,  2;  Bqoity,  11;  E 

CEIVKRf 

FKEIO! 
See  CoMuon  & 

FUOmVES  FRO 
1.  SttitKBimEit  or  Fdoitive  fbom  Jusnc 

MCUBER  Of   CONTEDERACT  by   art. 

United  States,  which  provides  that 
in  another  "shall,  on  demand  of  t 
from  which  he  fled,  bo  delivered  uj: 
jntiadiction  of  the  crime;"  but  the  < 
is  a  regulation  of  a  previously  existii 
^.  SoVebeioh  Stats  has  Rionr  to  Si} 
feni>i:r  AOAiNai  Laws  of  Lattitk, 
opiiiioa  in  regard  to  its  obligation  bo 

8.  Power  OF AkbxstihoandDetaininc 

CooNTMBS  Exists  of  Necessitt,  i 
state,  independent  of  constitution* 
snrrender  such  fugitive,  and  thia  pi 
in  support  of  an  express  conatitutii 
obligatory.  Id. 
i.  PoornvB  TBOH  JranOE  rsott  A}»— 

AND  DiTAIKBD  IV  AHOTHSB   sIZ^ 

tiou  of  the  Umt«d  States,  pi^^^'^ 
tion  is  actually  nukdo  by  th^  ^V[0 
con«mtt«d.    Id.  ft 

4,  Crihb  hat  bs  SiatctohTj  <^ 


warruit  detention  c 


■sun« 


ing  of  the  oonstitutiou  of 


<»' 


% 
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flL  Fvanm  vbom  Jusnci  raoM  Oini  Statb  will  bx  Draxhid  i  v  Ajtothxb, 
where,  althongh  the  original  affidavit  upon  which  the  warrant  iaraed  wae 
defective  in  not  allaging  that  any  crime  had  been  oommitted  in  the  atata 
from  which  he  waa  claimed  to  be  a  fugitive,  it  appeared  by  a  snbaeqnent 
affidavit  and  evidence  addnced  that  the  alleged  crime  waa  commifted 
tlierein.    Id, 

7*  FuoiTTvx  VBOM  JuntCE  VBOM  Okx  Statb  DcTADrsD  nr  Another  Obdkred 
DucBABasD,  when  it  appeared  that  a  aofficient  time  had  elapaed  ainoe 
the  commitment  for  a  demand  for  a  anrrender  of  the  priaoner  by  the 
ezeootive  of  the  atate  where  the  crime  waa  committed.    ItL 

QAinNQ. 

L  Gamino  TRAiraAcnoNS  abx  Vixwbi>  wirn  St&onoxb  Coin>mKATioir  by 
the  coorta  of  South  Carolina  than  by  the  Engliah  eonrta.  BUdaot  v. 
Thmnpton^  777. 

li  LoBBB  MAT  RsooTER  VBOM  STAKx-noLDKR  MoNKT  Br  by  him  on  a  horae- 
raoe,  on  demanding  it  before  it  ia  paid  over.    Id, 

GARNISHMENT. 
See  Attaohmehts. 

GENERAL  ISSUE. 
See  Plkadiko  and  Practicb*  1. 

GIFTS. 
See  Husband  and  Wirx,  1, 2L 

GRAITTS. 
See  Plbuo  Landa. 

GRO\VING  TREES. 
See  Lanhlobd  and  Tenant,  1,  2;  Railboads,  1,  % 

GUARDIAN  AND  WARD. 

L  Appointment  to  Owice  of  Guardian  ok  Adminirbatob  n  Void  where 
the  aame  haa  been  exercised  previouBly,  and  the  party  ao  appointed  liaa 
not  been  removed,  nor  the  office  declared  vacant.    Tktmias  v.  Burrus^  154. 

8.  GuABDiAN  Maintaining  Ward  can  not  Exceed  Annual  Income  or 
Wabd*8  Property  in  the  state.    Bamea  v.  Ward,  590. 

8b  Ck>K8IDERATI0N  OF  RELEASE  UNDER  SeAL  GiVEN  BT  WaBD  TO  GUABDIAN 

will  be  inquired  into  in  a  court  of  equity,  and  the  guardian  will  be  re- 
strained from  defending  under  it  in  an  action  at  law  for  an  aooonntii^ 
where  it  waa  obtained  by  fraud.    Id, 

See  ExBCUTOBS  and  Administrators,  C;  Parent  and  CmuK 

HEIRS. 
See  Kxsoutors  and  Administbatobs,  1,  0. 

HIGHWAYS. 

OwBXB  ov  Land  Taken  fob  Pubuo  Wat  Owns  Feb,  and  Hebbagb,  treea, 
or  minerala  upon  or  within  it,  subject,  however,  to  the  public  uae  fof 


See  WmnssES,  6. 
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the  parposee  for  which  it  was  taken  and  incidental  porpoflee,    Brainard 

T.  Clapp,  74. 

See  Corporations,  13,  14. 

HOLIDAYS. 
See  Bailments,  2;  Sundays. 

HUSBAND  AND  WIFE. 

!•  HUBSAND  llAT    MaKX  GiFTS    OR  PRESENTS   TO  HIS  WiFB,  whlch  will  be 

■upported  in  equity  against  himself  and  lus  repreflentatiTes.  Oamer  t. 
Oamer,  683. 

2.  iMrxRFSCT  Deed  or  Slaves  bt  Husband  to  Wife  will  be  enforced,  after 
his  death,  against  his  children  and  his  executor,  where  he  had  already 
made  advancements  to  his  children,  when  from  the  time  of  the  deed  antil 
the  grantor's  death,  and  fur  a  long  time  subsequently,  the  wife  had  l>een 
in  undisturbed  |X)6ses8ion  of  tiie  slaves,  and  the  executor  of  the  grantor 
will  be  regarded  as  the  trustee  for  the  wife.    Id, 

8.  Husband  has  Estate  for  Life,  in  Alabama,  in  Slave  bequeathed  by  a 
testator  to  his  daughter  and  her  husband  during  their  natural  live  s,  free 
from  the  debts  of  the  husband,  and  to  the  sur\'ivor  during  his  or  her 
natural  life,  and  the  slave  is  subject  to  sale  on  execution  against  him. 
Sale  V.  Saunders,  157. 

C  Note  Made  Patahle  to  Feme  Covert  is  Husband's  Absolute  Prop- 
erty.   Stevens  v.  Becds,  108. 

6.  Wife  Indorsing  in  her  Own  Name  Note  Made  Payable  to  Her  dub* 
INO  Ck)TERTURE  passes  a  good  title  if  it  be  done  with  the  husband's  assent; 
otherwise  not.    Id, 

6.  Husband  may  Pubchase  Land  in  Which  Wife  Has  Share,  at  PARnnov 

Sale  decreed  by  the  court,  and  hold  the  same  clear  of  any  title  or  claim 
on  the  part  of  the  wife,  but  over  the  wife's  interest  in  the  pnrchaae 
money  he  has  no  control  further  than  is  permitted  by  the  wife  or  author* 
iced  by  an  order  of  court.    Ex  parte  Oeddes,  730. 

7.  AcnoN  BY  Husband  and  Wifefor  Personal  Injury  to  Wife  is  properiy 

brought.     Thomas  v.  Winchester,  455. 

8m  Dowxb;  Married  Women;  Paeint  ajtd  Child. 

ILLEGAL  CONTRACTS. 
See  Sunday;  Trover. 

IMPEACHMENT.  \ 


1 
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INC0MBRANCB8. 
Se%  CoTSHAHTS,  7-10;  NonOK 

INDEPENDENT  OOVBNANTS. 
See  Lavdlord  axd  TxvAjra,  8. 

INDOBSEMENTS. 

■e»  AmuantMMtB  ovOonnEAcn^  4  6;  Husbaitd  axd  Wifa»  6|  lB7.unjr»ai 

Nboocubui  JjoauMMKn^  4-Oy  14  16}  Wiprwmiwii,  L 

INFANCY. 

L  OtrnvamKAh  PBooanvo  Pat  or  Fbvobm  Comtbaot  Madb  uhdkb  Act 
oan  not  be  enf ocoed  until  the  happening  of  the  oontingeney,  or  the  per> 
lormanoe  of  the  oonditiony  bnt  then  the  new  oontnot  beoomee  abeohite 
and  the  original  oontnot  it  ratified,  and  the  plaintiff  may  deehue  upon 
either.    EdgeHf  ▼.  8ham^  849. 

2.  PsoMm  Madb  Aimt  Majobitt  st  Makxe  ov  Pbomibbobt  Nora  Sxb- 
cuTBD  nr  Ikyahot  to  pay  it  at  the  end  of  a  ipeeified  time  in  labor  or 
ebe  in  money  ie  a  oonditional  promieey  and  becomee  abeolnte  upon  the 
expiration  of  the  apecified  time  whereby  the  original  oontraot  is  oonfixmad 
and  the  promisor  made  liable  to  suit  on  either  oontraotb    Id. 

Z,  Promibbobt  Nora  Madb  bt  Ihyamt  la  Nbqotiablb  aitbb  Oovubma- 
TioN,  and  an  action  thereon  will  lie  in  the  name  of  the  indoraee.    Id* 

4.  Executobt  Cokt&aoi*  or  Imvakt  icat  bb  Batdibd  bt  Etwuhw  Pbom« 

isb  or  by  such  acta  as  evince  an  intention  to  be  bound  l^  ^*  ^^  ^  mere 
acknowledgment  is  not  enough.    Id. 

5.  ExEouTORT  CoNTBAor  ov  Imtaiit  is  Intaud  uhtil  Batuibd;  executed 

cootract  of  Infant  is  binding  until  avoided.    Id. 

6.  Expbbss  Promuib  to  Pat  Dxbt  or  Pbbiobm  Aobbbmbmt  contracted 

during  minority  may  be  either  absolute  or  partial,  qualified  or 
tionaL    Id. 

7.  Partial,  QuAunsD,  or  Conditional  Proxisb  to  Pat  Contract 

tered  into  in  infancy  is  a  new  promise  founded  upon  the  original  consid* 
eration,  and  not  a  ratification  of  the  old  one^  and  it  must  be  declared 
upon  as  a  new  promise.  Id. 
&  Action  aoainbt  Adult  on  Contract  Madb  bt  Hnc  wmor  Intant  caii 
not  be  sustained,  unless  after  majority  there  be  an  express  ratification* 
either  by  a  new  promise  to  pay  or  by  such  positive  acta  as  amount  to  an 
express  and  unequivocal  promise.  The  rule  is  more  stringent  than 
where  the  defense  is  the  statute  of  limitations.    TibheU  v.  Otrritih^  307. 

9.  Promise  bt  Adult  to  Pat  Notb  Madb  in  Intanot,  if  he  signed  it,  is 

competent  evidence,  the  signature  having  been  admitted,  to  remove  tha 
bar  of  infancy.    Id. 

10.  Actual  and  Positivb  Fraud  or  Infant  can  bb  Committed  Onlt  bt 
SoMX  Unbquivocal  Act,  and  not  merely  inferred  by  his  silence  or  ao* 
quiescence,  and  it  should  appear  that  he  had  full  knowledge  of  his  rights, 
and  that  he  possessed  such  discretion  and  inteUigenoe  as  to  enable  hins 
to  comprehend  the  import  and  effect  of  his  conduct  in  refemnoe  to  hit 
rights,  as  in  the  case  of  adults.    Barham  v.  TwritemUe^  782i 

See  Estoppbl,  4-& 
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INJUNCTIONS. 

L  IvJvmnioN  AOAon  Trocemdwqs  ik  Anothxb  Coubt  is  an  anziluury  writ 
to  rettraiii  parfcieB  from  pfooeedings  before  the  ordinary  tribunals,  wher» 
equitable  elements  are  inTolved  in  the  dispute.    Barnes  ▼.  Ward,  690. 

S.  iHJUNOnON    AGAINST    PtBADINO  AT  LaW  RkLBAU  VNDBB  SxaL  will    be 

granted  where  the  release  is  without  consideration  and  it  is  contrary  U> 
equity  and  good  conscience  so  to  use  it.    Id, 

Bee  EQUirr,  8;  Exscutobs  and  Adhinistratobs*  6;  Ouabdian  and  Ward^ 

3;  Bklbasks,  2. 

INSANITY. 
See  WiLU,4. 

INSOLVENCY. 
See  Bankbuttct  and  Insoltinot. 

INSTRUCTIONS. 

See  AoBNCT,  2;  Factobs,  3,  4;  Intentions,  5;  Judgubnth,  7;  Jury  and 

JuBOBs;  Nbootiablb  Instrttmbnts,  11;  Plbadino  and  Praotiqb,  13-16. 

INSURANCE— FIRE. 

1.  Pbotisionb  or  Charter  of  Insurance  Compant  constitute  part  of  th* 

policy.    Burhank  ▼.  Rockingham  etc.  hu,  Co,,  300. 

2.  PoucT  ov  Insxtbancb  Conditioned  to  Become  Void  upon  AuENATioy 

1^  the  assured  is  not  so  avoided  by  his  death,  and  the  consequent  charg* 
and  control  of  his  property  by  his  administrator,  or  by  descent  to  his 
heirs.    Id* 

5.  Alibnation  ov  Insubbd  Property  in  Violation  of  Pro\isions  of  I'ol.- 

lOT  avoids  it.  Should  not  a  subsequent  collection  of  assessments  by  the 
insurer,  with  knowledge,  constitute  an  election  to  continue  the  policy 
in  force  ?  quoere.  Id. 
4.  Aorbemsnt  bt  BrsuRER,  Made  during  Term  Time,  entitled  in  the  cause 
that  certain  property  belonged  to  the  insured  becomes  part  of  the  record, 
is  a  solemn  admission  of  the  fact,  aud  estops  said  insurer  from  denying 
said  fact.    Id, 

6.  Agreement  between  Different  Owners  of  Pkopertt  that  one  of  them 

shall  take  out  insurance  upon  naid  property  in  his  own  name  does  not 
amount  to  double  insurance.     Id, 
8.  Fire  Insurance  Policy  Covkrs  Damage  by  Ip.nition  and  Expijosion  of 
GUMPUWDER  in  an  insured  bui^^j*.     Hcnptare  v.  Lowell  1/ui.  F.  Int. 
Co.,  111. 

7.  Fire  I>'suRi\NCE  Policy  does  no^  #v     ^^DAUAOit  by  Overueatino,  with- 

out combustion,  hy  the  unskili  .^        ol  ^  ^  ^  factory.     Per  Cuahing, 
J.,  arfjuevdo.     Id.  ^*\\\US® 

8.  FiRB  Insurance  Policy  doi^j.  ^^  "Losft  w  Uoutnino,  without 

the  exhibition  of  tire.    Per  ^    V        C  ai^^**^^^'    ^^' 

•.   FlRB  LvaUKANCE  PoUCT  DoJ/N^     V^  J*'    «.  \i*»  *^  V?.N^PW>alO»  OF  STtEAM 

or  otiicr  agent  acting  by  ex^^\;ofc^^^\^ti\.  wm\iMftX:^oii.    Per  Cuiiung* 
J.^aruueudo.     Id.  ^K       vV     O^'^^Vv^ 


/ 
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INSURANCE— LIFE. 

L  CftiDnoB  OF  FiBM  BAB  Ikbubablb  Interbst  or  Pabtver^  IiiVB»  tlM  in* 
BuimnoB  being  le«  than  the  debt,  and  nuty  reoover  the  whole  amomit 
from  the  ineareri,  where  the  debt  ia  dae  and  onpaid  at  the  death,  though 
the  eetatee  of  both  paitnen  are  aolvent.  MomU  ▼.  Trenion  tie,  /as.  G».» 
92. 

%  Party  Intxrbbtrd  nr  AyorniR's  EARsnNCS  has  Inbubablb  Isvaxsn  nr 
Lattkr*8  Litb,  it  aeemi,  where  the  latter,  for  a  valiiable  consideratioii, 
has  agreed  to  work  a  year  in  the  mines  and  to  give  the  former  a  quarter 
of  what  he  makee,  and  upon  the  loss  of  the  insured  life  within  the  year 
the  whole  inauranoe  money  is  reooverable.     Id. 

INTEREST. 

Sea  OOTRirAXTB,  fi,  0;  ExBOUTORS  and  ADMIXIBTRATORa,  S. 

INTERNATIONAL  LAW. 
See  FuomrEs  from  Jdsticr. 

INTERPRETATION. 
See  CoiiTRAOTs,  2;  Statdtbb. 

INVENTIONS. 

I.  Patent  hat  bb  Vaud,  although  some  parts  of  the  machine  described 

were  not  the  original  invention  of  the  patentee.    IloUiday  v.  RKeem^  62S. 
9.  Ip  ANYTniNo  bb  Included  in  Patent  Which  is  not  New,  or  if  the 

patent  covers  any  material  or  substantial  part  of  a  machine  which  the 

patentee  did  not  invent  or  discover,  the  jiatent  is  void.     Id, 
8.  Valid  Patent  may  bb  Obtained  upon  New  Combination  of  existing 

principles  or  machines.     Id, 
4.  One  Who  Obtains  Patent  upon  Two  Appliances  upon  Water-wheel, 

when  said  patent  ia  attacked,  must  show  that  each  of  said  appliances  is 

new,  or  his  patent  is  void.    Id, 
Ck  Instruction  that  ir  therb  is  Antthino  New  in  IfTENnoN  a  patent 

obtained  upon  it  is  valid,  is  erroneoua    Id, 

JOINDER  OP  PARTIES. 
See  Attachments,  2,  8-10;  Pleading  and  Practioi^  2. 

JOINT  TENANTS. 
See  Partition,  6. 

JUDGMENTS. 

1.  New  Hampshire  Statute  Providing  that  upon  Default  of  Partt  judg- 
ment shall  be  rendered  against  him  for  such  damages  as,  upon  inquiry, 
the  plaintifif  shall  appear  to  have  sustained,  oontemplates  the  reception 
of  evidence  upon  the  question  of  damages  after  a  defaults  WUUon  v. 
WUkan,  320. 

li  Judgment  against  Debtor  Docketed  after  Assignment  to  Reoeiyeb, 
pursuant  to  an  order  of  court  in  a  creditor's  suit,  of  land  alleged  to  have 
been  fraudulently  conveyed  away  by  such  debtor,  is  not  a  lien  thereon. 
Chemtauque  Co,  B*k  v.  IVhiU  442. 
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t.   FORMCB  JUDOMXHT  BETWEEN  SaMS  PARTIES  IS  ADMISSIBLE  IN  EviDENCI 

in  an  action  pending  between  them,  if  it  appears  that  the  fact  sought  to 
be  proved  by  the  record  was  actually  passed  upon  by  the  jury  in  Gndiug 
their  verdict  in  the  former  suit.    Hence,  where  the  fact  sought  to  be  .  I 

proved  is  that  A.  and  B.  were  copartners  under  the  firm  name  of  A.  k  \ 

Co.  at  the  time  when  the  note  in  suit  was  given  in  the  name  of  that 
firm,  a  former  judgment  obtained  by  the  same  plaintiffs,  against  A.  and 
B.  on  a  note  executed  at  the  same  time  with  the  note  in  sait»  and  in 
the  same  firm  name,  is  admissible,  though  not  conclusive,  evidence. 
DuUan  V.  Woodman,  4C. 
i.  Judgment  can  not  be  Impeached  Ck>LLATERALLT,  in  a  subsequent  action 
for  damages,  by  proof  that  the  plaintiff  in  it,  while  suit  was  pending, 
practiced  deceit  upon  defendant,  whereby  the  latter  was  led  to  forbear 
interposing  a  defense  fraudulently  concealed  from  him.    White  v.  MerriU^ 

627. 
ft.  Objection  tiiat  Service  of  Scire  Facias  to  Revive  Judgment  was 
Void,  because,  instead  of  having  a  sheriff's  return  of  service  upon  it,  it 
had  an  acknowledgment  signed  by  the  administrator,  that  it  was  per> 
sonally  served  upon  him,  and  that  consequently  the  judgment  was  a 
nullity,  can  not  be  made  so  as  to  defeat  an  action  of  ejectment  brought 
by  a  purchaser  on  execution  under  the  judgment.     Draper  v.  Brywn,  257. 

6.  Where  Party  is  not  within  Jurisdiction  of  Court  and  is  not  Served 

with  process,  or  does  not  voluntarily  appear  and  answer  to  the  suit,  by 
himself  or  his  attorney,  the  judgment  can  not  be  enforced  against  him 
out  of  the  local  jurisdiction.    Phelps  v.  Brewer,  56. 

7.  Judgment  should  not  be  Reversed  for  Error  in  Immaterial  Ix 

STRUcnoNS.     Walters  v.  Jordan,  558. 

8.  Proceedings  to  Set  Aside  J  udgment  do  not  Affect  One  not  Pabtt, 

Coleman  v.  McAnulty,  229. 

See  Attachments,  1,  2,  4,  6,  7,  11-13;  Banks  and  Banking,  1-3;  Contri- 
bution, 2;  Corporations,  9,  12;  Eqitity,  11;  Estates  or  Decedentsi 
Estopped  1;  Executions,  7, 10,  12;  l*ltECUT0RS  and  Administrators, 
11;  Fraudulent  Conveyances,  7;  Married  Women,  23;  Partnership, 
8, 4, 6;  Pleading  and  Practice,  12;  Probate  Coubts;  Speoifio  Per* 
formancb;  Trusts  and  Trustees,  7,  8;  Wills,  1,  2. 

JUDICIAL  SALES. 
See  Pabtition,  2;  Probate  Courts,  4. 

JURISDICTION. 
See  Exsoutors  AND  Administrators,  10;  Judgments,  6;  Married  Womxh, 
23;  Partnership,  3»  4;  Probate  Courts;  Trusts  and  Trustees,  7; 
Wills,  11. 

JURY  AND  JXJBORS. 
Jury  must  Follow  iNSTRucnoNa  rvw  pocRT  ^  xcndfirinft  «b  '^w^ai.    Dot 

d.  Shelton  v.  Hamilton,  149.  ^ 

Bee  Bankb  and  Banking,  1;  Cr^^  ^^  Z\  ^uawd>  ^  •  ^«a»»»^^^ ' 

PtEADINO  AND  ^^  J^^  4  5,  ^  \^\  BjaUMikT>^  ^ 

8-  Ita«ma».  S,  ^^^^*  f,^^^%:^^^'^'^ 
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LA]n)LOKD  Ain>  TRNANT. 

1.  TuBPiMTiini  Tbsb  mat  bb  Lbasbdw    Eooki  T.  Moon,  MOl 

2.  Lbass  of  TuKPsmnra  Tk£X8  is  Cmmaxed  hy  »  oontnc*  hf  wUch  tli» 

owner  agreet  thmt  another  person  may  ooltivate  them,  and  dip  the  trees, 
and  have  the  boxes  for  a  year,  and  the  latter  agrees  to  pay  to  the  owner 

one  fourth  of  the  torpentina.    ItL 

5.  Clause  ih  Lbasb  that  Owhxb  shaUi  vot  bs  Lxablb  **  bob  Abt  Rbpaibb 

whatsoever  on  said  premises  during  the  term,  the  house  being  now  in 
perfect  order,"  has  respect  to  its  condition  as  an  edifice  in  perfect  re- 
pair, and  not  to  the  present  or  future  state  of  the  air  within  ik  Fotier 
V.  Peyser,  43. 

4.  In  Sbalkd  Lbabx  op  Houbb  fob  Pbivatb  Rbsidbkcb  there  is  no  implied 
covenant  that  it  is  reasonably  fit  for  habitation.    Id. 

0,  CoYXNANT  ur  Lbasb  that  Tbnaitt  shall  hayb  Rbfusal  of  tkb  Pbbm- 
I8K8  for  another  term,  saying  nothing  about  the  rent  for  such  renewed 
term,  binds  the  landlord  to  give  a  renewal  at  the  same  renl  Tracy  t. 
.    Albany  Exchange  Co,,  638. 

0.  RxMBWAL  OF  Lba8B  MAY  BE  Claimbd  bt  Tbkakt,  under  an  independent 
covenant  in  the  lease  that  he  shall  have  one,  notwithstanding  the  origi- 
nal term  has  not  yet  expired,  and  notwithstanding*  some  rent  remains 
due  from  him  to  the  landlord  on  account  of  the  original  term.    IdL 

7.  Purchaser  at  Exboution  Salb  of  Lbsseb's  Interest  in  Leabb  is  Liablb 
FOR  Rent  reserved  to  the  lessor,  and  this  whether  he  had  possesnon  or 
not;  for  if  he  snfier  the  original  lessee  to  remain  in  possession,  it  ie  his 
voluntary  act.    Smiih  v.  Brinker,  265. 

6.  Lbasb  of  Land  in  Feb  Bbsbbvino  Rent  Creatks  Fee-simple  Estate,  or 

what  was  anciently  termed  a  fee-farm  estate.  De  Peynler  v.  Michael 
470. 

9.  Restraints  on  Alienation  in  Leases  in  Fee  reserving  rent  are  just  as 

invalid  as  similar  conditions  in  ordinary  grants  in  fee,  as  where  such  a 
lease  contains  a  condition  for  payment  by  the  lessee  of  a  quarter  of  the 
sale  money  to  the  lessor,  his  heirs,  etc.,  in  case  of  alienation  with  a  right 
of  re-entry  for  non-payment.    Id. 

10.  Conditions  in  Restraint  of  Alienation  in  Leases  for  lives  or  years  are 
lawful.    Id. 

See  Deeds,  12, 13;  Railroads,  8;  Statutb  of  Frauds,  3;  Wilis,  16, 17. 

LARCENY. 
See  Gbdiinal  Law,  4,  6. 

LATENT  AMBIGUITIES. 
See  ExBOunoNfl^  4. 

LEASES. 
See  Dbbd8»  12;  Laitdlord  and  Tenant;  Railroads,  S. 

LEGACY. 
See  EzBOUTOBS  and  AdministratobSi  3;  Wilxa 

LETTERS. 
See  EviDBNOB,  2»  & 


LEVY. 
8m  KxaouTiowa,  2-11, 1& 

LIBEU 

!•  ComroBAXum  AoaaaoAxm  mat  Mauitazn  Aonov  nut  Loil  for  iravdi 
pnblisbad  of  it  in  the  wmy  of  itB  trade  or  boaineH,  or  of  iti  property  and 
eoDoernfli  or  of  ite  offioe^^  eerTanti,  or  memben^  by  reeeon  of  whioh 
special  damage  ia  nistained  by  the  oorporation.  TVetUem  ete.  /iul  (h,  t. 
Ptfrrtne,  400l 

i.  SmiAL  Damaob  lOB  Loaa  of  Bubinbss  tbbouoh  Libil  mat  u  AaaioirBD 
Gkhirallt,  without  atating  the  namea  of  cmtomera  loat»  where  the 
indiTidiials  may  be  snppoeed  to  bo  ouknown  to  the  pbuntiff,  or  where  It 
ia  impnarible  to  apeoify  them,  or  where  th^are  ao  muDeroiia  aa  toezeoaa 
a  apeoifio  deaoripUon.    Id, 

LICENSES. 

L  Pabol  LiGnraB,  to  bb  BzEBOiaBD  nroN  Lakim  ov  Akotbbb,  ia  a  BMra 
perMoal  troat  and  oonfidenoe,  and  is  not  assignable;  and  althoogh  H 
may  be  binding  between  the  parties,  it  will  not  paaa  to  a  pnrohaaer.  It 
ia  not  an  easement  carrying  an  interest  in  the  hmd;  it  is  a  mere  permia- 
aion  to  one  to  do  an  act,  and  does  not  oonf er  an  authority  upon  otheia  to 
do  such  act  or  ezerdse  the  same  license.    OowUt  ▼.  Kidder^  287. 

%  Pabol  LusBireB  to  Build  Dam  Bxpirks  with  the  decay  of  the  dam,  and 
I^Tea  no  right  to  repair  or  re-erect  it.    Id, 

See  BzBOOTOBa  abi>  AoMiinsTBATOBa,  9,  10;  RAnaoapa,  0. 

LIENS. 

8ee  ATTAOHMBBTi^  1;  Dbbtob  and  Cbbditob;  Ebxatbi  or  DaciDBBTai 
EaioPTBL,  I;  Faotobs,  2;  Judombnts,  2;  Mobtoaobi^  1, 4;  Nbootiablb 

IBBIBUMBBT8,  17;  PaBTNBBSBTP,  12. 

LIFE  ESTATES. 
See  EatATsa  bob  Ldb;  Ezboutors  and  ADMnn8TBATOB8b  2,  9;  Husbajtb 

AND  WiFB,  3. 

LmiTATIONS. 

See  SXATDTB  OF  LiMITATIONa. 

LIQUIDATION. 
Baa  KzBoraoRa  and  Administbatobb,  II. 

LOG-BOOKS. 
See  EvxDBNOB,  7. 

wsT  ^^rriN^s- 

See  Ejlbuu'ix»b»  abd  Aimnn^f^  5;  PiAADisa  abb  PBaaiinB»  ft. 


^^ 
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MARINE  PROTEST. 
See  EviDKNCB,  8. 

MARRIAGE  AND  DIVORCE. 
See  Dkeds,  2;  Mabried  Wombk,  I3»  14. 

MARRIED  WOMEN. 

L  Wife  icat  Waiyb  hkb  Equity  in  Money  Abisino  from  Sals  of  hxe  Lahd 
under  a  decree  of  oourt  for  the  purpose  of  partition,  by  joining  with  her 
husband  in  a  receipt  therefor;  and  if  she  does  this,  the  marital  rights  ol 
the  husband  attach.    £x  parte  Oeddes,  730. 

2.  Wife's  Title  ob  Intsbest  in  heb  Land  Ceases,  and  Attaches  upon 
Money  Abisiito  from  Sale,  when  the  land  is  sold  for  the  purpose  ol 
partition,  under  a  decree  of  court.     Id» 

8.  PuBCUASBS  Made  by  Husband  in  Wife's  Name  during  coverture  will  be 
treated  as  advancements  made  to  her  separate  use,  provided  they  art 
made  in  good  faith,  and  with  no  intention  to  defraud  creditors.  Warren 
V.  Brown,  191. 

i.  Mabbied  Woman  has  No  Right  of  Pbb-emption  when  her  husband  was 
alive,  and  had  for  a  valuable  consideration  sold  the  improvements  erected 
on  the  claim,  to  another,  under  whom  the  wife  claimed.  Orovet^  JIeir$ 
V.  FuUome,  247. 

&  Marbied  Woman  Obtaining  Patent  fbom  Qovebnvent  will  be  Rb- 
OABDED  AS  Tbustee  of  ouc  who  had  entered  the  land,  and  finding  her  in 
possession  without  any  claim  to  a  right  of  pre-emption,  had  paid  her  for 
her  improvements,  and  for  yielding  possession  to  his  vendee,  if  with  the 
money  thus  obtained  she  entered  a  claim  of  pre-emption,  and  obtained 
the  patent.    Id, 

6b  Wife  by  Vibtub  of  heb  Subvivobship  can  Maintain  Action  for  slave 
against  a  purchaser  at  an  execution  sale  of  the  slave  against  her  hus- 
band, where  the  slave  was  bequeathed  to  her  and  her  husband  for  their 
natural  lives  and  to  the  survivor  during  his  or  her  natural  life.  SaU  v. 
Sounder  B,  157. 

7*  Revebsionaby  Intebbst  of  Wife  in  Pxbsonal  Pbopebty  or  an  estate 
limited  to  her  upon  a  condition  which  can  not  take  effect  until  the  death 
of  the  husband  is  not  subject  to  sale  on  execution  for  the  debts  of  the 
husband;  therefore,  where  a  slave  is  bequeathed  to  the  testator's  daugh* 
ter  and  her  husband  for  their  natural  lives  and  to  the  survivor  during 
his  or  her  natural  life,  the  estate  which  the  wife  takes  by  virtue  of  her 
survivorship  is  not  subject  to  sale  on  execution  against  the  husband  dur- 
ing his  life.    Id, 

8>  Mabbied  Woman's  Will  Dibfosino  of  heb  Fbbbhold  Estates  is  Void 
at  common  law.    Cutter  v.  Butler,  330. 

9l  Mabbied  Woman  may  Devise  Lands  by  Instbumxnt  in  Natubb  of  Will 
when  they  are  placed  in  the  hands  of  trustees  subject  to  her  disposal  by 
wilL    Id. 

10»  Mabbied  Woman  may  Devise  Real  Estate  undeb  New  Hampshibi 
Statute,  by  will  proved  in  probate  court,  and  the  power  thus  given 
extends  to  all  lands,  tenements,  and  hereditaments,  and  all  rights  themle 
and  interests  therein,  whether  legal  or  equitable.    Id, 


IL  >T*^"""  WoKur  MAT,  IK  EqniTT, '. 
property  she  may  b«  entitled  to  b 
•epanta  dm^  and  thii  U  enacted 
which  DO  bnitee  ia  neoesikry;  bat 
only  throDgb  the  medium  of  » tnu 
veyed  wonld  be  eqiudlj  at  the  diq 

13.  pBonsioH  OF  Statdtk  that  Btxb' 
may  diapoea  of  hia  property  by  wili 
caae  of  married  mimen.     Id. 

U.  In  New  Hamfshikk  Makubd  Wo 

FROPJiRTT   UELS   IN  AcTBI   DbOIT 

extingniahea  the  trust  of  an  ezocuti 

14.  AtCohhokLawMakriedWomah] 
in  avtre  droit  imeiaculTix;  %  When 
by  an  act  of  parlUment,  or  b  tr»ii 
personal  property  held  in  tniet  anb 
4.  Under  a  power  contained  in  a 
marriage  or  after  the  marriage  npoi 
personal  properiiy,  with  her  huaba 
real,  choee*  in  action,  or  personal  ol 
property  if  he  assent.     Id. 

15.  Will  or  Maroied  Woman  la  iNsn 
where  the  interesta  or  rights  of  the 
is,  in  caae  of  a  devise  of  chattela  re 
the  poBsesaion  of  the  wife  or  the  pe 

16.  CONBBNT   OT  HuHHAND  TO   RZKDKK 

the  particular  will,  And  not  3  mere 

17.  PsEViODa  Assent  or  Uubbahd  tb 
very  alight  evidence  neceseary  of  t 
will  paiauant  to  the  agreement.    Ic 

18.  Husband's  Assent  to  Will  ot  Wi 
any  eDbeeqaent  diMeot  is  immaterii 

IB;  Assent  or  Hdbband  to  Will  or 
Acts.    Id. 

90.  Hpbband's  Assent  to  Woe's  Wi: 
longed  to  her  before  marriage  is  sho 
the  marmge  he  Assented  that  she  n 
qneatioa,  that  the  will  was  proved 
that  the  husband  waa  present  when 
out  the  articlea  which  bc^roged  to  t 
take  them  away  without  objection. 

SI.  Wiu.  or  Harsiui  Woman  md^t  s 
and  be  proved  in  the  probate  cqq^ 
power  or  otherwise.    Id. 

82,  Pbobate  will  be  Limitkd  -rn  '^ 
Dvrum.    Id.  ^ 

S3.  Pbobatx  Con»  Has  Jdusi^j 

married  woman,  and  Jta  de^j^^ 
aa  to  the  testamentaiy  oap^-^*^ 
hnaband  to  the  will  wbereV^^.  *\; 
See  Aouoi 
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iitOoiiHOira,  7;  Wiiniw^  Vk 


Mnxs. 
laNDra  LANDS. 

Bee  PASTmoH,  8. 


Bee  SuuufMU^  It  Puuioio  akd  Plumoi^  C 

lOBTAKS. 
BeeOnoiur  OiMruM,  7|  Gbimival  Law,  4;  Bnoniit  1|  Buusom  Aa» 

PftAonoB}  WnxiiB. 

MOLUnSB  MAK0S  mPOSUTL 

^  MOHBT  HAD  AND  BBOBIVXD. 

Bee  AawjMgHT,  2;  OoMTmiiUTOMi,  S. 

MOBB  OB  LB38. 
Bee  Vbhixxe  ahb  Vxndb^  i. 

HOBTGAGBa. 

L  If enoAOi  Bauim  HqntAMLM  hnat  upov  Laitds  in  levor  cf  ea  eMigme 
of  the  bond  end  mortgege,  to  whom  it  waseasigned,  ee  ooDetMEml  •eoority 
lor  a  loan  made  by  him  to  the  mortgagee,  notwithstanding  the  mortjgagee 
afterward!  reoeivoB  a  omiveyance  of  the  premiaee  from  the  mortgagor, 
and  givee  him,  in  oouBideration  thereof,  an  aoqoittance  of  the  bond  and 
mortgage.    Broion  ▼.  Blifdenburgh,  606. 

%  Whxeb  MaBfTQAOQS  or  Land  Suocbbbitelt  Gontktb  Two  Povnoire  of 
the  mortgaged  pramiiM  to  different  persons,  with  » etipnlation  in  the 
first  deed  that  the  grantee  will  pay  the  mortgage,  the  eeoond  grantee  will 
hare  an  equitable  right  to  have  the  mortgage  first  enforced  against  the 
portion  first  oonveyed;  of  which  right  the  mortgagor  oan  not  afterwards 
deprive  him.    Ru99eU  v.  PUtor^  500. 

B.  GowxTAKOi  07  PoBTioH  OF  MoBTOAOKD  Prkmtoiw,  by  the  mortgagor, 
eypresscx]  to  be  upon  condition  that  the  grantee  aasunes  and  will  pay  the 
mortgage,  renders  the  portion  conveyed  primarily  liable  for  the  entire 
mortgage  debt.    Id, 

4k  Patmxnt  or  Mortgaos  Extimociseu  It,  as  aoaih8t  Thibd  Pbbsohs 
who,  even  afterwards,  acquire  liens  upon  the  property,  notwithstan< 
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•ny  agreeoMnt  between  the  partieey  dedgned  to  keep  It  tXLv  to  eeoon 
fatara  tdwwaom.    Mead  ▼.  Tort,  467. 
9m  Bzaoonon^  15;  BzioirroBS  Ain>  AjmaaaatAaciaMf  7|  Honoii  Vnr- 

MUNICIPAL  OOBFO&ATIOiro. 

See  OOBPORATIOHBi  1S-1& 

NAMES. 
8m  Bncmnoira,  1;  Plxadivo  avd  FBionoi^  flL 

NBaUQENOa 

!•  Whbbb  tbibb  d  No  BviDBNcn  ov  NEauoBfci  ov  Pabv  of  DomnAai^ 
it  ie  error  to  labmit  the  question  of  nefj^g&oioe  to  the  JmyM  a  debatubto 
mattor.    BaUroad  Co.  ▼.  SBnner,  654. 

5L  No  AcnoN  Lm  fob  Ihjubt  Ooovbbivg  in  Pbosiootioh  of  Lawful 
Act,  where  it  reealte  from  an  inevitable  or  imaToidable  aoddent  without 
any  bhune  or  default  on  the  defendant's  part    JfiUer  ▼.  Martin^  24SL 

9.  AonoH  Lm  fob  Injubt  Causbd  bt  Want  of  Dub  Gautiov  without 
any  regard  to  the  intent  with  which  the  injury  was  done.    Id, 

4.  If  Dbfbndant  Usss  Dub  Diuoxncb  ik  Fibino  hu  Lavd,  and  notwith- 
standing, on  aooount  of  inevitable  aooident»  the  fire  escapes  and  bums  tha 
plaintiff's  railsi  the  defendant  is  not  liable.    Id, 

43ee  AflsiOHMBNTB  fob  Bbbbfit  of  Cbiditobs,  4;  Banks  anb  Banxxno»  7) 
Common  Cabbibbs;  Dbugoist;  NsoonABLS  LrarBUMBan^  II;  &ail> 

BOAD0. 

NBGOTIABLB  INSTRUMENTS. 
I   NoTB  Patabu  in  Spxcifio  Abtiolks  is  not  Nbgotiablk.    THbbeU  ▼. 

Cferrish,  907. 

12.  Pbomissobt  Notb  in  Fobm,  *'  I  Promisb  to  Pat»"  etc.,  and  signed  by  two 
persons,  is  a  joint  and  several  note.    Ladd  v.  Baher,  355. 

X  Pbomissobt  Notb  Qivkn  for  Pubohasx  Pbicb  Rkbtb  upon  Sufficibnt 
Consideration  while  the  purchaser  remains  in  the  undisturbed  posses 
sion  of  the  property  sold»  although  the  title  to  the  property  is  not  in  the 
seller  at  the  time,  and  he  has  warranted  the  title  to  be  good  in  the  pur 
ohaseTy  free  from  all  legal  cUums.    Moniaon  v.  Edgar^  236. 

4.  Indobseb  of  Pbomissobt  Note  may  be  considered  as  the  drawer  of  »  biD 
of  exchange  upon  the  maker  thereof.    PaUermm  v.  Todd^  62S2. 

•A.  Indorsbmbnt  of  Note  Overdue  is  Equiyaleht  to  Dbawino  New  Bill 
OF  Bxchanoe,  payable  at  sight,  upon  which  the  indoraer  is  liftble  only 
upon  proof  of  a  demand  upon  the  maker,  and  notice  of  his  fsiluxe  to  pay. 
Such  indorsement  is  not  a  new  note.    Id, 

•6.  Notb  Ovbbdue  and  Note  Payable  on  Dbmand  are  in  legal  oflbct  the 
same.    Id, 

7.  Bt  Pabol  Byidekce,  Coktbaot  of  Indobsbmbiit  may  be  converted  into 
an  abeoluto  and  unconditional  pronuse  to  pay,  or  to  mean  nothing  further 
than  the  transfer  of  the  note  without  recourse.    Id, 

'%,  Holdbb  of  Nbootiable  Note  mat  Prove  by  Obal  Tbbtimony  that  at 
the  time  of  the  indorsement  thereof  it  was  agreed  by  the  maker,  in* 
dorser,  and  holder  that  the  indorser  should  be  absolutely  bound  for  the 
payment  of  it,  without  the  usual  demand  and  notice.  Bardaff  v.  Weamrt 
66L 
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••  iBiwmmT  ov  KaoonABU  PAns  n  vor  Bsoabobd  as  Wbixtbv  Cmi- 
TMAOV  to  pfty  <m  oonditkm  that  the  vtmuX  demand  be  made  and  nollea 
glTen.  The  moat  that  oan  be  eaid  ia»  that  from  it  there  ia  implied  a  OQB- 
tract  to  pay  on  oondition  of  the  usual  demand  and  notice;  bat  thia  im- 
plioation  is  liable  to  be  chsnged  on  ihe  appearance  of  cirenmstsncea  in- 
ooDsistent  with  it,  whether  those  drcnmstances  be  shown  orally  or  in 
writing.  The  duty  of  demand  and  notice,  in  order  to  hold  an  indoner. 
Is  not  a  part  of  the  contract,  bat  a  step  in  the  legal  remedy,  that  may 
be  wsived  at  any  time  by  the  indorser.    Id. 

lOi  PBOvnaoirs  of  Act  ov  Apbil  5^  1849,  vx  Rxfkbxncb  to  Notiob  to  partjea 
to  promissory  notes,  do  not  apply  to  notes  due  before  the  passage  of  the 
act    Id. 

IL  Obdinault  It  n  QuxsnoN  or  Fact  What  u  RaAsaimiLB  Tdoe  within 
which  to  present  a  check  for  payment,  but  in  cases  of  great  negligence, 
•neh  as  paying  a  check  over  a  year  after  it  is  made  payable,  withoat  in- 
qniry,  the  coart  is  justified  In  instracting  the  jury  that  the  plaintiff 
shoald  not  recover.    Lemceuter  Bank  v.  Woodward,  618. 

18.  Patmsht  or  Check  to  Pabtt  Holding  It  one  day  before  it  becomea  due, 
and  before  it  has  been  presented  to  the  bank  upon  which  it  was  drawn, 
deatroys  its  negotiability  and  valae  forever.    Id. 

15.  Chicks  abb  not  as  High  Evidbnob  or  Indebtbonbss  as  NotBS,  but  are 
equaNy  sabject  to  the  rnle  that  when  taken  up  or  paid  after  the  day  in 
the  check  specified,  they  are  sabject  to  all  intervening  considerations 
which  wonld  afiect  them  between  the  original  parties.    Id. 

14.  Averment  that  Notb  was  Indobsed  bbforb  Suit  in  Dbclabation 
thereon  is  not  to  be  considered  in  determining  that  fact,  becanse  it  is  not 
evidence.    Stevens  v.  BeaUf  108. 

16.  Total  ob  Partial  Failure  of  Consideration  in  a  note  or  bond  may  be 
given  in  evidence  to  defeat  or  diminish  the  recovery  In  an  action  on  those 
instruments.    SmiUi  v.  Dwihy,  207. 

16.  Contract  that  if  Promisee  will  Pat  Note  on  Wincn  He  isIndobseb 
the  promisor  will  pay  him  a  specified  sum,  followed  by  payment  of  the 
note  by  the  promisee,  is  a  valid  contract,  and  will  support  an  action  for 
the  sum  promised.     L*A  moreux  v.  Gould,  524. 

17.  Unaccepted  Check  or  Draft  on  Bank  is  No  Assignment  of  DEPosrr 
therein  to  the  drawer's  credit,  gives  no  lien  thereon,  and  creates  no  lia- 
bility from  the  bank  to  the  holder.     Chapman  v.  WhUtt,  464. 

18.  Where  Auditor  is  Appointed  to  State  Account  between  Drawer  of 
Draft  sued  on  and  the  corporation  whose  agent  accepted  it  payable 
"when  in  funds,"  after  a  certain  other  draft  was  paid,  his  report  that 
the  corporation  *'were  in  funds*'  is  a  statement  of  a  fact  witbin  the 
province  of  the  auditor  to  make,  and  is  prima  fane  evidence  of  the  fadL 
Gould  V.  Norfolk  Lead  Co.,  50. 

Bee  AoBNCT,  5;  Assignment  of  Contracts,  4-6,  11;  Assumpsit,  2;  Attach, 
mbnts,  10;  Banks  and  Banking^  4-6;  Corporations,  3;  Compbomzsb; 

EXBOXTTOBS  AND  ADMINISTRATORS,   21;  HuSBAND  AND  WiFB,   4,  5;    IN* 

FAVOT,  2,  3;  Judgments,  3;  Vendor  and  Vbndbb,  2;  Witnesses,  1. 

NEW  PROMISE. 
See  iNFANcr. 
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NOLLE  PBOSEQUL 
8m  Flxadivo  A2n>  Pbacroi^  1% 

NOMINAL  DAMAGES.     ^ 
See  OovENAKTSy  8. 

NON-JOINDER. 
See  Pleading  and  PRAonoii  1, 

NON-NEOOTIABLE  NOTES. 
8m  AMiommiT  ov  Ck>NTBAOTs,  4-9;  AssuMPBiT.  2;  NsoanABU  Imnmir* 

MXNT8,  1. 

NONSUIT. 

I  See  Trxspass,  3-4. 

{ 

NOTES. 
8m  Aoknot,  5;  Assionmbnt  of  Contraotb,  11;  Attaohmintb,  10;  Baku 
AND  Banking,  6;  Coiipromim;  Corporations,  3;  Ezroutors  and  Ad- 
ministrators, 21;  Hubrand  and  Wivr,  4,  5;  Intanot,  2,  3;  Judo- 
I         MINTS,  3;  Nbgotiarlb  Instruments;  Vendor  and  Vendee,  2;  Wit- 

HES8BS,  1. 

NOTICE. 

Condition  in  Deed,  that  Purchaser  Assumes  Payment  of  Exismro 
Mortgage  on  the  land  thereby  conveyed  ia,  if  duly  recorded,  notice  of 
the  incumbrance,  to  any  subsequent  purchaser,  whether  he  takes  by 
direct  grant  or  by  foreclosure  sale,  or  the  like.    RtuseU  v.  Pidtor,  609. 

See  Agency,  1,  2;  Assignment  of  Contracts,  3;  Attachments,  4;  Banks 
AND  Banking,  4;  Corporations,  15;  Deeds,  3;  Equity,  2-10;  Estop- 
pel, 3;  Executions,  0;  Executors  and  Administrator:.,  10,  18,  21; 
Negotiable  Instruments,  5,  S-IO;  Process,  2;  Pubuo  Lands,  1,  2, 
4;  Witnesses,  4. 

NUISANCES. 

Damages  Such  as  will  Punish  Defendat^t  and  Compel  Him  to  Abate 
NuLSANCE  are  bound  to  be  awarded  to  the  '^•lai  itlfF  in  a  suit  for  the  con« 
tinuance  of  the  nuisance,  after  a  recovery  in  a  former  action,  notwith- 
standing the  erection  complained  of  was  of  great  value  to  the  defendant, 
i         and  the  injury  to  the  plaintiff  was  insignificant.    McCoy  ▼.  DanUy,  680. 

OFFICES  AND  OPFICEBS. 

1.  Whsbb  Power  has  been  Given  to  Appoint  to  Office  and  the  same  has 

been  exercised,  any  subsequent  appointment  to  the  same  office  will  be 
void  unless  the  prior  incnmbent  boA  ho^<^  lemovQ^  and.  ^2kio  oC&ce  V)Qoomea 
vacant.     Thomas  t.  Burrus^  \^ 

2.  Where  Appointment  to  0»^^*     ^qxp,  tVi^^f^oi  \Xift«9V=«^^**''"^ 

also  be  void,  and  the  sureties    ^X  1*  T^^d  Vifil iva't\»  ^ewsi?.^^'^'^    '**• 

mttar  of  public  concent     VA^  Vj^i^^^^iwl  W^^.  ^''°*^ 


Y 


J 


888  IKDE7 

••  iBiwmmT  ov  KaoonABu  PAns  is  vor  Rsoabdkd  as  Wbiitbh  Coi- 
TMAOT  to  pay  <m  condition  that  the  umul  demand  be  made  and  notifla 
ghren.  The  moat  that  oan  be  sidd  ia»  that  from  it  there  is  implied  a  oob- 
tract  to  pay  on  condition  of  the  nsoal  demand  and  notice;  bat  this  im- 
plication is  liable  to  be  changed  on  ihe  appearance  of  drcnmatanoea  in- 
consistent with  it,  whether  those  circnmstances  be  shown  orally  or  in 
writing.  The  duty  of  demand  and  notice,  in  order  to  hold  an  indonert 
Is  not  a  part  of  the  contract^  bnt  a  step  in  the  legal  remedy,  that  may 
be  waived  at  any  time  by  the  Indoner.    Id, 

lOi  Provisions  of  Act  of  Apbil  5^  1849,  in  Rxfkbxncb  to  Notiob  to  partisa 
to  promiaaory  notes,  do  not  apply  to  notes  due  before  the  pasnge  of  the 
act    Id. 

11.  Obdinabilt  It  n  Quxstiom  of  Fact  What  is  Bbabomablb  Tdoe  within 
which  to  present  a  check  for  payment,  but  in  cases  of  great  n^Ugeaofl^ 
such  as  paying  a  check  over  a  year  after  it  is  made  payable,  without  in- 
quiry, the  court  ii  justified  in  instructing  the  Jury  that  the  pluntiff 
should  not  recover.    Laneeuter  Bank  v.  Woodward,  618. 

18.  Patmsnt  of  Chsck  to  Party  Holding  It  one  day  before  it  becomes  due, 
and  before  it  has  been  presented  to  the  bank  upon  which  it  was  dfawn, 
destroys  its  negotiability  and  value  forever.    Jd. 

15.  Checks  ahb  not  as  High  Evidbncb  of  Indebtboness  as  Notes,  bat  are 
equaNy  subject  to  the  rule  that  when  taken  up  or  paid  after  the  day  in 
the  check  specified,  they  are  subject  to  all  intervening  considerations 
which  would  afiect  them  between  the  original  parties.    Id, 

14.  Averment  that  Note  was  Indorsed  before  Suit  in  Declaration 
thereon  is  not  to  be  considered  in  determining  that  fact,  because  it  is  not 
evidence.    Stevens  v.  Seals,  108. 

16.  Total  or  Partial  Failure  of  Consideration  in  a  note  or  bond  may  be 
given  in  evidence  to  defeat  or  diminish  the  recovery  in  an  action  on  those 
instruments.    SmWi  v.  Busby,  2Xn, 

10.  Contract  that  if  Promisee  will  Pay  Note  on  Which  He  is  Indorses 
the  promisor  will  pay  him  a  specified  sum,  followed  by  payment  of  the 
note  by  the  promisee,  is  a  valid  contract,  and  will  support  an  action  for 
the  sum  promised.     VAmoreux  v.  Gould,  524. 

17.  Unaccepted  Check  or  Draft  on  Bank  is  No  Assignment  of  Dsposrr 
therein  to  the  drawer's  credit,  gives  no  lien  thereon,  and  creates  no  lia- 
bility from  the  bank  to  the  holder.    Chapman  v.  White,  464. 

18.  Where  Auditor  is  Appointed  to  State  Account  between  Drawer  of 
Draft  sued  on  and  the  corporation  whose  agent  accepted  it  payable 
"when  in  funds,"  after  a  certain  other  draft  was  paid,  his  report  that 
the  corporation  *'were  in  funds"  is  a  statement  of  a  fact  within  the 
province  of  the  auditor  to  make,  and  is  prima  fads  evidence  of  the  facL 
Oould  V.  Norfolk  Lead  Co.,  50. 

Bee  AoENCT,  5;  Assionhent  of  Contracts,  4-6, 11;  Assumpsit,  2;  Attach, 
mxnts,  10;  Banks  and  Banking,  4-6;  Corporations,  3;  Compbomisb^ 
exeoxttobs  and  administrators,  21;  husband  and  wife,  4,  6;  ijt* 
FAVOT,  2,  3;  Judgments,  3;  Vendor  and  Vendee,  2;  Witnesses^  1. 

NEW  PROMISE. 
See  iNFANcr. 
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NOLLE  PBOSEQUL 
8m  Flxadivo  A2n>  PsAcnoi^  18. 

NOMINAL  DAMAGES.     ^ 

See  OOYBNAKTSy  8, 

NON-JOINDEE. 
See  Pleading  and  PRAono^  1. 

NON-NEQOTIABLE  NOTES. 
8m  AanojniiHT  or  Ck>NTKAOTs»  4-9;  AssuioaTy  2;  NsoonABui  Imnmir* 

MXNT8,  1. 

NONSUIT. 
I  Sm  Trxsfass,  3-4. 

NOTES. 
8m  Aoknot,  6;  Assionmbnt  ov  Contraotb,  11;  Attaohmintb,  10;  Baku 
AND  Banking,  6;  Cobcprgmise;  Cobporations,  3;  Ezboutobs  and  Ad- 
MINI8TBAT0BS,  21;   HusBAND  AND  WuB,  4,  5;  Intanct,  2,  3;  JUDO- 
I         MXNT8»  3;  Negotiabub  Instruments;  Vendor  and  Vendee,  2;  Wit- 
nesses, 1. 

NOTICE. 

Condition  in  Deed,  that  Purchaser  Assumes  Payment  of  Existing 
Mortgage  on  the  land  thereby  conveyed  is,  if  duly  recorded,  notice  of 
the  incumbrance,  to  any  subsequent  purchaser,  whether  he  takes  by 
direct  grant  or  by  foreclosure  sale,  or  the  like.    Eiuaell  v.  Pistor,  509. 

See  Agency,  1,  2;  Assignment  of  Contracts,  3;  Attachments,  4;  Banks 
AND  Banking,  4;  Corporations,  15;  Deeds,  3;  Equity,  2-10;  Estop- 
pel, 3;  Executions,  0;  Executors  and  Administrator::,  10,  18,  21; 
Negotiable  Instruments,  5,  S-IO;  Process,  2;  Pubuo  Lands,  1,  2, 
4;  Witnesses,  4. 

NUISANCES. 

Damages  Such  as  will  Punish  Defenda:^t  and  Compel  Him  to  Abate 

Nuisance  are  bound  to  be  awarded  to  tlic  "^tlai  .itifF  in  a  suit  for  the  con« 

Unuance  of  the  nuisance,  after  a  recovery  in  a  former  action,  notwith* 

standing  the  erection  complained  of  was  of  great  value  to  the  defendant, 

i         and  the  injury  to  the  plaintiff  was  insignificant.    McCoy  ▼.  Danley,  680. 

OFFICES  AND  OFFICERS. 

!•  Whsbb  Power  has  been  Oiven  to  Appoint  to  Offioi  and  the  same  has 
been  exercised,  any  subsequent  appointment  to  the  same  office  will  be 
▼oid  unless  the  prior  incumbent  has  been  removed  and  the  office  becomes 
vacant.     Thomas  t.  Burros,  154. 

2.  Wbxbi  Appointment  to  Office  is  Void,  the  acts  of  the  appointee  will 
also  be  void,  and  the  sureties  on  his  bond  will  not  be  deemed  liable.    I(L 

!•  Pubuo  Officers  are  not  Personally  Liable  for  Consequential  In- 
juries arising  out  of  acts  done  by  them  under  lawful  authority  and  Ip 
a  proper  manner,  at  least,  when  acting  without  private  emolument  in  a 
matter  of  public  concern.    AmericcM  PrnU  Works  v.  Lawrenee^  420. 
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4.  PuBuo  OmcsB  n  vov  PnaosALLT  liMsmnntM  tot  tbe  neemmtj  aai 
nnafoidiUe  destruction  of  goodi  itored  in  bnildisgi^  when  mch  baild- 
ittgv  WW*  destroyed  by  him,  in  the  lawful  perf omiaBos  of  a  pabiie  datf 
imposed  npon  him  by  a  Talid  and  oonstitatioQal  statate.    IiL 
See  OovtBiBOTUur,  S;  CkKBK>BATioii8,  7»  15;  EzioiinoKa;  PmiiniM, 

OPQVIOHS  OF  WITNBB8B8. 
See  S^iDSHcm  11. 

OBDEBS. 
Bee  RjLWJimi—  an  AmminTEaTOBs,  9»  10, 17. 90i  Pioian 0(Mm%  <• 

OBPHAKS'  COURT. 
Bee  Pbobati  Coubtb. 

OVERDRAFTS. 
See  Bahkb  akd  Bavkihc^  5. 

PARENT  AND  CHILD. 

HuaBAiTD  11  HO*  BouvD  TO  SoFPOKF  Ghild  ot  Win  nr  FoBMSft  Maik 
miaox;  bat  if  he  is  appointed  gnaniian  of  the  child,  he  iisano  legid  daim 
for  the  maintenance  ci  the  child  for  the  time  previous  to  such  i^ipoini- 
ment.    Bamet  v.  Ward,  600. 

See  DauNi»  2;  EzaooroBs  asd  Adkziiistbatobs,  6;  Tauan  amd  TEinna»  4. 

PAROL  CONTRACT. 
See  Statdtx  ot  F&auM,  S. 

PAROL  EVIDENCE. 

Bee  Common  CARRnnus  4;  Cobpobatiovs,  6;  ExBounoii8»  8;  Niootiabli 

Imbzbumxntb,  7>  8;  Tbusts  and  TBU8TaJBS»  1,  8. 

PARTIES. 

See   ATTAOHMXNTBp  %  8-10;   COKTBACTS,   1;  EXXOUTOBS  AND  ADBONISrRA* 

TOB8,  5;  JuDOMBKTS,  1,  3*  8;  Mabbibd  Womkn,  23;  Pleadixo  am» 
PBAOnCB,  1,  2. 

PARTITION. 

1.  Partition  is  Right  which  a  tenant  in  common  may  claim  from  his  oo- 

tenant  at  eny  time.    Higginbotiom  t.  Short,  198. 

2.  Whbbb  Equitablb  Pabtrion  can  mot  bb  Madb,  owing  to  the  natars 

of  the  property,  a  court  of  equity  will  grant  relief  by  decreeing  a  sale  of 
the  property  and  dividing  its  proceeds  among  the  co-tenants.    ItL 

8.  CONYBTAJTOBS  BETWBBN  TbnANTS  IN  COMMON  MUST  CONTAIN  WOBDS  OV 

Perpetuitt  to  pass  a  fee,  as  one  tenant  in  common  can  not  convey  to 
another  in  any  other  way,  or  b/  a  conveyance  whose  operation  is  diffiar- 
ent  from  those  used  by  feoffors  between  whom  no  such  relationship  exists; 
and  if  no  words  of  perpetuity  are  used  an  estate  for  life  merely  passes. 
Rector  v.  Waugh,  251. 
4.  On  Conveyance  between  Co-tenants  with  Warranty,  the  warranty 
continues  during  the  life  of  the  grantee  only  if  the  deed  contained  no 
word  of  perpetuity;  and  if  the  title  of  the  co-tenants  proves  to  be  bad. 
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and  raliMqiieni  to  the  wttvtfyukoe  the  oo*teiianta  makiDg  it  obtain  title 
to  the  land,  tfaia  title  win  not,  by  Tirtne  of  the  warranty,  inure  to  the 
benefit  of  the  grantee'a  heira.    Id. 

fL  OoMMOV  Lav  Ikplued  No  Wab&ahtt  max  PABnnoir  was  Maob 
between  Joint  tenanta  and  tenanta  in  oommon.    Id, 

$,  HxLU  OoMTAiKiNO  Ibon  Obb  WEBS  HxLD  UT  CoMXoy  by  two  perMMia  and 
the  minor  heira  of  another  fonner  owner;  a  right  to  take  ore  therefrom 
for  one  fomace,  existing  in  another  person,  hie  heirs  and  assigns.  Thesi 
ownsfa  were  at  the  same  time  tenanta  in  oommon  of  certain  forges  and 
fnmaoea,  to  which  the  ore  hills  were  appnrtenant,  from  which  ore  was 
obtained  for  the  mannfactnre  of  iron  at  the  forges  and  funiaoea.  In  1786 
the  two  owners  and  the  gnardians  of  the  minor  heirs  of  the  other  entersd 
Into  a  written  agreement  that  amicable  actions  for  partition  of  said  for- 
naoea,  forges,  and  ore  hills  be  entered,  and  appointing  certain  persons  to 
make  the  partition.  The  persons  appointed  to  make  partition  reported 
that  the  agreement  coald  not  be  carried  oat  without  great  injostioe. 
Afterwards,  in  1787,  the  same  partiea  entered  into  another  agreement  in 
writing,  in  which  they  designated  certain  persons  to  make  partition  of 
the  forges  and  fomaoes,  and  other  real  estate  held  by  them  in  common} 
but  providing  that  the  ore  hills  "  shall  remaia  together  and  undivided 
as  a  tenancy  in  common,^  one  of  the  parties  to  be  entitled  to  three 
sixth  parts  thereof,  another  to  one  sixth,  and  the  said  minora  to  the  re- 
maining two  sixth  parts  thereof;  and  declaring  that  neither  of  the  par- 
ties, their  agenta  or  workmen,  should  interfere  with  or  interrupt  either 
of  the  other  partiea  at  any  mine-hole  by  them  opened  and  occupied  for 
the  purpoee  of  raising  iron  ore.  The  entry  of  amicable  actions  of  parti- 
tion to  carry  out  the  agreement  was  provided  for,  and  they  were  entered. 
The  persons  appointed  made  report  allotting  the  furnaces  and  forges,  and 
reporting  that  a  certain  tract  of  land  and  said  ore  hills  do  still  remain 
undivided,  to  be  held  by  the  parties  as  tenants  in  common,  according  to 
their  respective  shares  and  the  covenants  and  ai-ticles  of  said  agreements. 
The  court,  in  1787,  confirmed  this  report,  and  the  parties  entered  on  the 
purparts  respectively  assigned  to  them,  and  they  and  those  claiming 
under  them  have  since  held  the  same;  the  right  reserved  to  ore  for  one 
furnace  being  also  exercised  at  the  time  of  the  institution  of  this  action. 
An  action  of  partition  to  divide  the  ore  hills  was  brought  in  1851,  and 
the  court  held:  1.  That  the  partition  thus  made  in  1787,  by  the  agree- 
ment of  the  parties  in  interest,  with  the  sanction  of  the  court  having 
Jurisdiction,  is  binding  on  the  successors  in  the  title,  not  only  because  of 
the  Judgment  of  a  court  in  partition  under  which  they  claim,  but  be- 
oanse  the  covenants  in  the  agreement  of  1787  were  real  and  ran  with  the 
land,  though  the  words  "  heirs  and  assigns  *'  were  not  used.  2.  That  the 
agreement  of  1787,  and  the  judicial  proceedingji  bad  puTsuantto  It,  con- 
atitate  an  insuperable  bar  to  thia  acti^^  ^*  1^^  keeping  oi  the  mine 
hills  in  oommon  was  the  oona^^  .  •  ^^  {or  auibnuttiag  to  tVie  i^sxtitlon  ot 
the  rest  of  the  estate,  and  th^  'tioa  ol  tV^^xiane  \v\\ValxitV\a  acUon 

would  destroy  the  foundation  ^^  v.toVi  tiie  l^sttnar  ip«t\.\V:\on  testa,  and 
this  can  not  be  permitted  ^i*^  ^V|  ^'Ldiviaiou^V^J^©  wVi^X^^V^^'^ «)»**' 
4.  WhUe  the  law.  of  Pen,J%^.  ^  t^^  T>TON\lt.r  ^^*  V=^^^^^^  ^^^ 
minend  knds  held  in  coza^^WV  1  i>o^  ^^^^-^'^^^^'^'^'^^ 
t«e,  neither  the  letter  no:^^^^^^^^^ 


/ 
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of  an  wUto  in  eiieoiDStMioM  todi  M  attend  tlMM  Ulb  €f  0 
T.  OWonan,  6iL 
8m  Eiannirny  1;  BvtOASD  AXoWm,  6;  Mabuid  Worn,  1, 2;  Wxlu»4 

PABTNEBSHIP. 

L  Wnnn  Qunmov  bdou  Jury  is  wmerHm  B.  n  Lublb  as  Pismn 
on  a  note  ligned  by  B.  ft  Co.,  oridonoe  that  A.^  credit  wee  bad  until  hm 
oommenced  bnainees  nnder  the  firm  name  of  A.  ft  Co.  ie  entirely  irrel- 
evant.   IhUton  V.  Woodman,  46. 

ti  BviDBirOlC  ADMI88IBUI  OkLT  02I  AsSUlfPTIOir  Of  EnSTEHCB  OV  COFAKT* 

VEBSHip  if  dearly  inoompetent  when  offered  for  tlie  pnrpoee  of  proring 
the  eztitenoe  of  the  partnership.  /<2. 
IL  Attobhst's  Entry  ov  hu  QsinauL  Afpkabakcs  for  Dsfendaiit,  in  an 
action  against  a  partoerriup,  ia  to  be  oonstmed  as  an  appearance  for  the 
partners  as  partners,  and  not  aa  an  appearance  for  the  partners  indindo* 
ally,  severally,  and  personally,  so  as  to  make  a  Judgment  against  the 
partnership  in  that  action  binding  on  an  individual  partner  in  another 
jurisdiction,  by  whom  the  appearance  was  not  authorised.    Phelpt  t» 

SttWtTf  OO. 

4.  Ih  Burr  against  Partksrnship,  Pabtnxb  not  Skrvsd  with  process,  and 
not  within  the  jurisdiction  of  the  court,  is  not  bound  by  the  judgment, 
eren  though  the  statute  of  the  state  where  it  is  rendered  provides  that 
service  upon  the  partner  within  the  state  shall  be  suflScient.  The  stat- 
ute of  a  state  can  not  give  its  courts  jurisdiction  over  persons  not  within 
its  limits  nor  subject  to  its  laws.     Id* 

ft.  Partner  has  No  Implied  Power  to  Enter  Appkarancb  in  a  suit,  except 
for  the  partnership.    Id, 

0.  Partner  has  No  Authoritt  to  Conpess  Judgment  for  his  Copartnsb^ 
either  before  or  after  dissolution;  and  where  judgment  is  so  confessed 
after  dissolution  by  one  partner,  it  will  be  set  aside  as  against  the  co- 
partner, and  an  execution  against  bim  will  be  quashed.  MorgoM  v.  Rich- 
ardsont  235. 

7.  Bona  Fide  Sale  op  All  Partnership  Effects  Made  bt  One  Partner 

to  another,  at  the  dissolution  of  tho  partnership,  ia  valid,  and  the  prop- 
erty so  sold  becomes  the  separate  estate  of  the  purchaser,  although  the 
firm  and  both  partners  are  at  the  time  insolvent.    Ilotce  v.  Lawrence,  68. 

8.  Separate  Estate  of  Partners  must  be  First  Distributed  to  Separate 

Creditors,  under  the  Massachusetts  statute,  although  there  may  be  no 
solvent  partner  and  no  joint  estate  to  which  the  joint  creditors  can  resort. 
Id. 

9.  Surviving  Partner  is  not  Entitled  to  Compensation  for  Windiko 

UP  the  partnership  business.    BtaUy  v.  Wray,  677. 

10.  SuRVTViNo  Partner  can  not  Set  off  Private  Debt  Due  Him  bt  Ds- 
CEASED  Copartner  against  his  share  of  assets  collected  since  the  disso- 
lution of  the  copartnership;  the  effect  of  such  set-off  would  be  to  give  a 
preference  among  creditors  of  equal  degree,  which  is  in  opposition  to  tha 
South  Carolina  act  of  1789.    MoffaU  v.  Thmuon,  737. 

!!•  Partner's  Share  of  Partnership  Stock  akd  Effects  ra  Asbebb,  Jjn> 
QoBS  to  his  Representatives,  subject  to  the  partnership  debts,  upon 
his  decease;  but  the  surviving  partner  is  authoriEed  to  take  and  hold  as 
torvivor  for  the  purpose  of  administration,  until  the  etfbcaa  are  redaced 
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to  money  and  the  debte  ara  paid;  after  which  he  ia  hound  to  pay  over  ta 
the  legal  repreeentatlTea  of  the  deoeaaed  the  latter'a  jnat  ihare  of  the 
partnerahip  fnnda.    Id, 
12.  Pabxvbb'b  Loxn  is  LmrrxD  to  Advancss  fob  PAxnnaflBip  Pubposi^ 
and  doea  not  ezitt  for  a  priTate  debt  dne  by  a  oopartner.    Id* 

See  Bvxoivoit  %  8}  ExionnoNs,  7;  Insurako— Lin»  1}  JuDOiannB,  t% 

Plbadxno  A2n>  pRAoncn,  !»  2, 

PABT  PEKTOBMANCB. 
See  Statuti  ov  FBAUDa,  8. 

PATENTS. 
Baa  Btidxvgb,  6}  Ihtvnxioiis;  Mabriid  WoMxir,  0}  Pubuo  Luma*  S-0| 

Statutb  ov  Limitatiovs,  8. 

PAYMENT. 

Baa  Attachmxhts,  6,  7;  Cobfobations,  3,  4, 12;  CorxBAiiTa,  11;  Bzboo« 
nom,  18;  Ezxoutobs  and  ADMorisTRATOBay  22;  23;  MoBTaAOB8»  4; 
NioanABLB  Imvtbumbnts,  12. 

PENALTIES. 
SeeBoNsa. 

PERFORMANCE. 
See  AaaxomoMT  ov  Contbacts,  1;  Bonds;  OoNTBAOiSt  4.  & 

PERPETUITY. 
See  PABTinoN,  3. 

PETITION. 
See  Executors  and  ADMnnsTBATOBa^  10. 

PLEADING  AND  PRACTICE. 

L  Plxa  ih  Abatbmbvt  is  Pbopeb  Mode  to  Take  Adyantaox  of  Noh- 
joiUDEB  of  Partner,  but  is  too  late  after  the  general  iasue  pleaded,  ia 
trespass  by  one  of  two  partners  against  a  sheriff  for  a  seizure  and  sale  of 
goods  under  an  execution  against  the  other  partner  alone,  the  declara- 
tion alleging  that  the  goods  were  the  goods  of  the  plaintiff.  Deal  t. 
Bague^  702. 

%  IhJLurriFw  in  Execittion  mat  be  Joined  with  Sheriff  and  his  Defutt* 
in  an  action  of  trespass  for  seizing  and  selling  partnership  property  on 
execution  against  one  of  two  partners,  where  such  plaintiff  was  present 
at  the  sale  and  purchased  a  portion  of  the  property.    Id, 

!•  CoMFLAiNT  Which  Alleges  that  Defendant  is  Indebted  to  Plaintiff 
in  a  specified  sum,  for  goods  sold  and  delivered  by  plainUff  to  defendant 
at  his  request,  at,  etc,  and  X^,  ^l^ere  ia  now  dne  to  pVainUff  from  de- 
fendant a  sum  specified,  fo^      *,  *^  ^lo  demaada  \xxdiBKvent,  \b  vaf&okot 
under  the  New  York  code  o(     ^^Llure.     AUca  "^^  Patt«r«m,  542. 

C  It  was  Necessary  to  Majci^  Y.^tO<^!!it  oi  •^^^8^^^''^^^ 
monhiwjtosetoutitsdat^  ^f^^eT^^WxC   '^^^''^^SS^ 

non-production  may  be  in^\^\ A    ^A^    „     iir^^^     99^ 


M4  Index. 

5.  DiOLAKATioH.  SwFFioiEWCT  OF.— In  dadaring  upon  sn  MMBMnt,  tlM 
plaintiff  may  either  allege  a  certain  deed  from  one  party  to  anotlMrt  or 
generally  that  a  deed  roppoeed  to  have  been  loet  had  been  madoi  without 
naming  the  partiee  or  date.  Where  twenty  yeanT  near  is  relied  npon  to 
prove  eaid  last-mentioned  deed,  sooh  declaration  is  snflioienl  Kther 
form  is  good  npoo  demnrrer.    I<L 

t*  DiFEN DAOT  8vn>  ST  Wbonq  CHBonAH  Namb  mnst  plead  the  mimnmer 
in  abatement^  or  it  is  waived.     TnU  y.  ffcwland,  82. 

T.  DKFunn  mot  Sr  up  nr  Avswcn  n  of  No  Avail.  FUU  v.  Jfafor, 
435. 

€L  DsFAULT  AxmrtB  Caubb  of  Aonov  akd  Matbual  ahi>  Tuawebmabim 
AvxBMBm,  bat  not  the  aoMmnt  of  dami^^     WUUom  v.  FPtBfon^  S20L 

••  Wkbxsvxb  Intxktion  is  Necssbabt  OB  Matbbial  It  n  Imuablb  Ukm 
any  other  fact    French  v.  ManUn,  2H, 

IOl  Mbrb  Clebical  Mutaxb  of  a  single  6gare  the  court  will  permit  to  bo 
corrected  kuUaUir  upon  suggestion,  unless  the  opposite  party  has  bs|tt 
misled  by  it.    Howdl  v.  Athmon^  871. 

II.  COUBT    MAT    Ck>MPBL    MONKT    RaISBD    UPOK    RS    OwH   PbOOBHI  TO  BB 

Bbouobt  imto  Ooubt  to  direct  its  disposition,  but  can  exercise  no  sooh 
power  over  the  process  of  another  court.     Woodfinfr.  (7Aoj)iii,  416. 

12.  Whbbb  Action  Foxtvvwd  upom  Tort,  such  as  assault  and  battery,  false  im- 
prisonment, trover,  and  the  like,  is  brought  against  several  defendantib 
and  a  verdict  is  awarded  for  the  plaintiff,  the  latter  may,  after  verdict, 
enter  a  nolle  prosequi  as  to  some  of  them,  and  take  his  judgment  against 
the  rest.    Hardy  v.  Thonuu,  152. 

18.  Ih  Absbkob  op  Pbatxb  fob  Spbcifio  iNSTBVonoN,  the  silsooo  of  the 
Judge  is  no  error.    Ifolliday  v.  Rheem^  628. 

14.  It  is  No  Errob  to  Rbfuse  Instruction  Asking  Coubt  to  CoxxBrn 
UPON  Facts  in  proof,  or  to  direct  the  minds  of  the  jury  to  such  facfj^ 
Staler,  Homu,  ^9. 

16w  Party  can  not  Couplain  because  Coubt  did  not  Qivk  iNSTBCcnoNS 
NOT  AsKBD,  where,  if  he  had  sought  and  obtained  them,  they  must  be 
unfavorable  to  him.    Deal  v.  Bogue,  702. 

16.  If  thebb  is  No  Evidence  Offered  upon  Point  Arising  on  Trial  of  a 
cause  which  it  is  important  to  either  party  to  sustain,  it  is  not  only  no 
error  in  the  judge  to  inform  the  jury  that  there  is  no  evidence  upon  the 
point,  but  it  is  his  duty  to  do  so.    Salterwltite  v.  Hickii^  577. 

!?•  Appeals  must  Generally  Depend  on  Questions  Submitted  to  Ooubt 
Below,  and  no  new  ground  can  be  taken  in  the  appellate  court;  but  this 
is  a  rule  for  the  parties  and  counsel,  and  the  appellate  court  may,  in  or* 
der  to  do  justice,  assume  any  new  ground  having  an  important  bearing 
on  the  merits,  if  full  opportunity  for  explanation  and  argument  is  given. 
EUiott  v.  RheU,  750. 

fiee  Assignment  of  Oontracts,  6-7,  11;  Assumpsit;  Attachments,  2,  5^ 
6,  8, 14;  Auctions;  Banks  and  Banking,  1,  6;  Oommon  Oabbiebs,  11; 
OoNiiuOTS,  4;  OoRPORATiONS,  3;  OovENANTS,  11;  Obiminal  Law,  8; 
Deceit;  Easements,  11,  12;  Ejectment;  Equity;  Evidence,  1;  Exb- 
ouTioNS,  14,  16;  Executors  and  Administrators,  5,  7-9;  Fraud, 
1,  2;  Fraudulent  Oonyeyances,  4;  Husband  and  Wifb,  7;  Infahot, 
1,  7;   Injunctions;  Inventions,  5;  Judombnts;  Juby  and  Jubobbi 
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lOKL,  2;  KiouoKNGBy  1;  Neootiablx  JutFmvuBsm,  11,  14;  Raiu- 
iiUM»  2,  4;  BMOEPrmBA,  1;  TlinPABS,  2-4;  Tbubib  and  Tftumn*  U 
WiXKusn^S,  4. 

PLBA8. 
%m  PUBADnro  Aim  Praotioe,  1;  TBisPAai»  2. 

POLICIES. 
See  Ikbubanos. 

POSSESSION. 

finmi  ahd  PoflBianov  do  vov  Miah  Samb  Thiho;  Miiin  li  the  poiM»> 
donof  a  fraeholdeetete»  Greeted  at  oomnKm  law  by  livery  of  aeiilii.  Fer* 
ifuitm  T.  fTlteea,  744. 

Bee  Adtbbss  Poeannoir;  Gorporationh,  8;  CRmuiAL  Law,  6;  EAsaxaim,. 
16;  Bbtoffkl,  2;  BviDBiraBp  6;  BziouTioira,  17;  Exboutobb  and  Ad- 
mmTmAiOBa,  8;  Faotobs,  2;  Frauduuemt  Covvktanom,  8;  Hubbavd 
AVD  Warn,  2;  Landlord  and  Txnant,  7;  Mabuxd  Wombn,  6;  Nboo- 

TtAMLM  IN8TBUMXNT8»  3;  PUBUO  LANDS,   2;  RAn«BOADW,  6;  SXATDTB  09 

FhAUDOi  S|  SxATum  ov  LnoTATiovs,  3;  Vkndqe  and  VBn>n»  1,  8. 

POWERS. 
See  C0RP011AT10N8,  I,  2,  7»  A. 

POWER  OF  ATTORNEY. 
See  C0BPOKAT10N8,  7. 

PRACTICE. 
See  Plsadino  and  Pkactioi. 

PRE-EMPTION. 
See  Marbixd  Womxn,  4,  & 

PREFERENCEa 
Bee  AmoNioniT  iob  Bbnbfit  of  Crbditor8,  1;  PABrmnsBip,  IQl 


PRESCRIPTION. 
Bee  Adtbbbb  Pobbbbsion;  Easkmbnta,  5;  WATSBOomum^  & 

PRESENTMENT. 
See  NiooTiABLB  Instbumkhtb,  11. 

PRESUMPTIONS. 
Bee  Adtkbsb  Possbbsion,  2;  Attacbmbnts,  16;  Boundabxbb;  Oommoa 
CiBBiBBft,  6;  C0RPOBAT10N8,  3«  ^BOunovB,  6, 17;  TBxram  and  Tana* 

nB8»  6;  WAnBOOUBSBS,  12;  \^jij3»  ^  ^ 
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PRIVIES. 
See  Habbisd  Woxkn,  28L 

PROBATE.      - 
See  EziODTOBSAim  AmnxnenukToua,  7;  Married  Women,  22;  Willb,  1»  2. 

PROBATE  COURTS. 

1.  Dsouxom  ov  Pboeats  Judge,  Rxoularlt  Made,  of  Mattebs  wmmi 

HIS  JuRisDiOTiOK,  u«  coDclusiye,  imlen  an  appeal  ia  interpoaed.    Met 
riU  V.  IIarri$.  359. 

2.  PBocEEDiKoa  ov  Pbobate  Cottbt  must  be  Regular,  aih)  upon  Matters 

wrrniH  m  JuRiSDicTioir,  or  they  will  not  be  oonclnsive.    Id, 
8,  When  Statute  Gites  Jurisdiction  of  Ant  Subject  to  Orphans'  Court, 
It  impliedly  prohibits  the  other  courts  from  taking  cognizance  of  it.    And 
therefore  the  Jurisdiction  which  the  act  of  1833  has  given  to  the  orphana' 
court  over  the  subject  of  advancements  is  exclusive.    IlcUidaif  v.  Wardf 

671. 
4.  Sale  bt  Order  of  Orphans'  Court  is  Judicial  Sale.    The  doctrine  of 

caveat  emptor  applies  to  such  sales.    SackeU  v.  7\oiningf  599. 
6.  Decree  of  Orphans'  Court,  approving  a  sale  of  property  made  by  its 

order,  will  not  be  inquired  into  collaterally.    Id, 
See  EzsouTORS  and  Administrators,  9,  10,  17,  20;  Married  Women,  ' 

21-23;  Wills. 

PROCESS. 

L  Maxim  that  "Evert  Man's  House  is  his  Castle"  applies  to  arrests  in 
civil  but  not  in  criminal  actions.    Barnard  v.  Bartlettt  123. 

2.  Officer  with  Criminal  Process  mat  Break  and  Enter  DefendantIb 
House  and  search  for  him,  to  make  an  arrest^  though  the  defendant  is 
not  there,  if  such  officer  acts  bona  Jide  under  a  belief  that  the  party  is 
there,  and  after  due  notice,  and  does  no  unnecessary  damage.    Id, 

8.  Writ  Regular  on  its  Face  Emanating  from  Court  of  Superior  Jubib- 

diction  is  a  justification  to  the  officer  acting  under  it.    Coleman  t.  Jf> 

Anidty,  229. 

See  Judgments,  5,  6;  Partnership,  4. 

PROFERT. 
See  Pleading  and  Praotioe,  4. 

PROMISSORY  NOTES. 

Bm  AoENcr,  6;  Assignment  of  Contraots,  11;  Attachments,  10;  Banks 
AND  Banking,  6;  Compromise;  Executors  and  Administrators,  21| 
Husband  and  Wife,  4,  6;  Infanct,  2,  3;  Judgments,  3;  Neqotiabui 
Insihumentb;  Vendor  and  Vendee,  2;  WmrsssBSy  !• 

PROTEST. 
See  EviDENOE,  8. 

PUBLIC  LAKDa 

L  Pitbchaseb  of  Pubuo  Lands  of  United  Staiv  who  has  compiiad  with 
tfao  necessary  preliminaries  of  purchase  is,  upon  psyment  of  tha  porohass 
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moo/By t  vested  with  title  to  the  land,  vmlen  it  la  ertabliehed  by  proof 
that  the  cUimant  who  diepntes  such  title  was  a  6ofia./E(2eparohaeer  with- 
out prior  notice  of  parchase  by  the  party  in  whom  the  title  ii  vetted. 
NdMm  V.  Shna^  144. 

S.  Wbebb  Pbiob  Vbndsb  is  in  Possession  of  Tract  ov  Pubuo  Lands,  and 
informa  a  party  about  to  parohase  the  same  that  he  ii  the  owner,  such 
information  will  be  oonstraed  to  be  proper  notice  to  the  intending  pur* 
ehaeer  of  the  rights  of  snch  poaseasor.    Id, 

IL  Ora  Obtaining  Patent  to  Land  bt  Fraud  towards  another,  or  who 
affects  himself  with  a  trust,  holds  the  title  thus  acquired  for  the  benefit 
of  those  who  have  been  injured  by  his  conduct.  Orcva^  HHr$  v.  #Vi^ 
tome^  247. 

i,  PuBOHABEB  OF  Laitd  undeb  Patent  IS  BouND  TO  Take  Notiob  of  the 
chain  of  conveyances  which  authorizes  the  commonwealth  to  grant  her 
remaining  title  to  the  patentee.    Oingrieh  v.  /bte,  631. 

Ik  EviDBVOB  OF  AoBNCT. — Evidence  that  a  person  is  in  poor  circumstances,  a 
clerk  in  the  land  office,  and  that  he  is  credited  with  thirty-two  thousand 
dollars  upon  the  books  of  that  office  in  the  same  manner  as  he  is  with 
the  purchase  price  of  defendant's  land,  is  admissible  as  tending  to 
prove  that  he  paid  said  purchase  price  as  agent  for  defendant.  Strimp' 
fitt  V.  j;o(eff«,  606. 

8sa  MAB«m>  Womiry  4,  6;  Statute  of  Lhhtationb,  3i  TBoan  and 

Trustbes,  3. 

PUBLIC  OFFICERS. 
See  Offices  and  Officebs,  3,  4. 

PUBLIC  WAYS. 
See  Highways. 

PUNITIVE  DAMAQEa 

See  Nuisance. 

QUANTUM  MERUIT. 
See  Contracts,  3-& 

QUESTIONS  OP  LAW  AND  PACT. 

8sa  BlABKB  AND  BANKING,    1;  FRAUD,    1;  NEGLIGENCE,    I;  NbOOTIABLB  IiI« 

stbuments,  11;  Railboads,  4. 

QUIA  EMPTORES. 
See  Deeds,  10,  11. 

QUIET  ENJOYMENT. 
See  Covenants,  6,  6. 

RAILROADS. 

L  Rahjioao  Compant  mat  Remove  Obnambntal  ob  Othbb  Tbbbb  withia 
the  limits  of  the  land  taken  under  their  charter  for  a  roadway  to  fit  their 
tnck  for  safe  and  convenient  use,  either  when  originally  coostmotiqg 
the  road  or  afterwards.    Brohm^  y.  CIaj>p,  74. 
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2.  Railroad  Gompaitt  amm  JuDon  of  KEcsnnr  of  Cirmiro  Tbbb 

their  right  of  way,  aad  may  anthoriae  it  to  be  done  by  any  officer  or  agmli 
and  the  burden  of  pioof  to  justify  it  does  not  rest  upon  them.    Id. 

!•  LnsxB  OF  Railboad  u  Liablb  fob  In  jvbt  bt  Kbqlbct  to  Kbkp  ▲«]> 
Rnro  Bell  upon  a  locomotive,  ai  required  by  the  Mawtchueetta  atatata^ 
whereby  a  collision  with  a  Tehide  croadng  tiie  tnck  is  caused.  Li^/UUt 
r.  Old  CoUm^  B.  B.  Co.,  I2i. 

4.  Railboad  Oompant  KBOLBomro  Rbasovablb  PBioAimoini  BBn>n  Riso- 
nro  Bbll,  as  required  by  statute,  to  avoid  collision  with  a  vahiels  at  a 
turnpike  crossing,  is  liable  lor  an  injury  arising  from  such  n^glaot^  aad 
it  is  for  the  jury  to  judge  as  to  whether  or  not  snob  additional  precau- 
tions have  been  neglected.    Id, 

Sb  Railboad  Compaht  u  not  Liablb  to  Owbbe  of  Gatxui  who  snfins 
them  to  go  upon  the  track  where  they  are  killed,  unless  thedamage  dona 
is  gratuitous.    BaUroad  Co.  v.  Skinner,  664. 

€L  Railboad  Compaht  is  Pubohasbb,  in  Oonsidbbatioh  of  Public  Aooom- 
MODATioN  and  convenience,  of  the  exclusive  possession  of  the  ground 
paid  for  by  it»  and  of  a  license  to  use  the  greatest  attainable  rate  of  speod» 
with  which  neither  the  person  nor  the  property  of  another  may  intsffers. 
Id, 

7.  Railboad  Compakt  is  not  Bound  to  Fbngb  its  Road,  in  Pennsylvania. 
Id. 

t.  WhrhbbOwnbb  OF  AnhcalKillbd  on  Railboad  Knew  OF  rbDanobb 
or  not,  is  not  a  material  inquiry  in  an  action  agsinat  the  company  lor  ita 
kMB.     Id. 

RAPE. 

Bee  Gbiminal  Law,  8. 

RATIFICATION. 
See  Infanot. 

RECEIPTS. 
See  AoooBD  and  Satisfaokion;  Exboutions,  18;  Mabbibp  WoMVt  L 

RECEIVERS. 

!•  PuBOBASB  OF  Land  AT  Rbcxivxb'h  Salb  IS  not  rendered  ynM  by  the  faola 
that  the  purchaser  wss  an  attorney  prosecuting  the  suit  in  which  tha 
receiver  was  appointed,  and  that  the  sale  was  for  an  inadequate  pricey 
influenced  by  erroneous  (not  fraudulent)  representations  by  such  attoniey;. 
objections  of  this  kind  must  be  raised  by  motion  to  set  aside  the  sakb 
ChauUnique  Co,  Bank  v.  WhUe,  442. 

%  Pabtioulab  Dbscbiption  op  Land  in  Assionmbnt  to  Rbcbivxb  purraant 
to  an  order  of  court  in  a  creditor's  suit  to  set  aside  a  frsodulent  convey- 
ance  is  unnecessary,  but  a  description  in  general  terms  of  all  the  debtoria 
personal  and  real  property  is  sufficient.    Id, 

Bee  Fbaudulbnt  Convstancbs,  7;  JoDOiiBHTa,  % 

RECITALa 
See  EviDBNOB,  A. 
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BBCX)B])6. 
8ee  Dembb^  S-0i  WmLvmiiMKt  ComnirAHon,  6|  Iwwmntii    WtME^  4i 

NovKnL 

EBQI8I1QEL 
8m  Willb,  1-4 

RBLATIOH. 

Dwimma  ov  RBLATioif  bam  Kxvn  amr  Szukdsd  ligr  ocorli  fiuftia 
tluuitobold  thUa  legal  tltl«  wlieii  aoqnired  shall  idat*  baok  to  tfia 
ptiiod  wh«i  tlM  right  aooniad  to  tfaa  propertyi  ao  m  to  Mmk  mhm 
qaant  daimaata  or  inoambBHMwn  lioldli^^  mintmitf  to  tfaa  iffh*.    Lmh 
HmkUy.  Cbrgagtfe,  SOOl 

1.  Oomiiinunoti  mt  Bwwam  vnMB  Sao.  cum  vav  mi  DnmD  at  I^w. 

f.  Bquittwill  Look  nrao  Owwpmutmmi  og  KiiiiAini  wnm  SaaL,  and  if 
tt  wae  ohtointd  by  frand  or  impodtoi,  ar  by  trirfag  andna  adfantHt*  •< 
tfaa  rftaatJBo  of  tfaa  par^  aMoating  it»  Hill  aithar  lot  ft  arida  altoguUwi 
tfaopartylufclJBgfttPaaBMjaimaaaof  ftatlaw,    id. 

Baa  OiuaiiiAB  av»  WaBB^  S|  I»iUB€non^  S. 


flaaOovnuin^ll' 

BSNSWAL. 
Baa  Lun»Lo&  akb  TkkamXp  A»  8L 

BENT. 
Baa  I>nB%  1S|  LanoABD  aitd  TlarAiiT»'6-A 

REPAIRS. 
Baa  LkMnumo  avo  Tbiia«t»  S;  Ltcnraaa^  £ 

RKPRBSSNTATIVBa 
Baa  SzioimiBa  avd  AmnmsnuToaa. 

RKPUTATION. 
Baa  KuuuTUBs  avd  Admin iaffBATOBa»  B, 

REQUISITION. 
8aa  FvoiTiTBS  fbom  Juanoa,  4. 

RESCISSION  OF  CONTRACTS. 
Bee  AvonoHs;  VxaDOR  and  VsirDaa,  1. 

RESERVATIONS. 

Sea  Com  MOMS,  8;  Raukminto,  S, 
Am.  Dbo.  Toi..  LTII.,^ 
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RESIDUE. 
8m  Wills,  1ft. 

RB8TRAINT  OP  AUEKATION. 
Sm  Dibim^  O-IS;  Luidlobd  amu  TUuur;  ft  lOi 

ES8ULTINO  TRUSTS. 
ISt   SVATim  OF  LumATIOKib  S}  Tmmis  as» 


REVERSAL. 
Sm  AfTAomfBm,  6;  JuMimm,  7. 

REVERSIONS. 
Bm  DsBUk  9^  12,  18;  MiHBnro  Wohv,  % 

RIGHT  OF  ENTRY. 
SmDbbm,  is. 

RIGHT  TO  CONVEV. 
8m  OonvAan^  <^  81 

RIPARIAK  TROPRIftrORa 


RIVER&  - 
8m  WikmoouuBL 

SALES. 

1^  Pabr  lo  Wbom  Cbbut  n  Obigihallt  Giynr  by  the  vmidor  is  liaUa  lot 
tfM  psjUMBt  to  him  of  ths  smonni  credited.     WaOaee  t.  ITorCAaHH  197* 

H  Obinmsor  bt  Wbicb  Mbbchaivt  Aobjebs-  to  Dsutib  to  Mnxm 
Wbba*  to  bi  Gbounb,  snd  the  miller  sgreM  to  retacn  s  speoifled  pro- 
perllsB  of  iloiir  for  such  whMt»  is  a  hsUment,  not  a  sale,  and  the  whMl^ 
asd  aba  tha  floor  when  ground,  ara  the  property  of  the  merchant,  /be- 
Car  T.  PMbone,  53a 

H  Wmmm  Goods  a&b  Sold  on  IjrsPBonoN,  thbbs  is  No  Skakaaxd  bov 
luDfnvT,  and  no  wananty  implied  other  than  that  the  identical  goods 
ssidy  and  no  others,  shall  be  dellTered.  The  name  given  to  them  in  the 
Ifeill  of  parcels  is  then  immaterial,  for  faith  was  placed,  not  in  the  name, 
Iml  in  the  quality  and  kind  discovered  on  the  inspection;  bat  if  there 
ha  Inndnlent  concealment  or  misrepresentation,  the  cbm  is  diffinentii 
OanDM  T.  BaUlie,  659. 

AvonoRB;  Estoppel,  3, 4;  Etidbnob,  3, 11-13;  Exboutobs  abd  Admoi* 
nnuTOBs;  Factobs;  F&audulbnt  Convbtanobs;  Pabtiiiov,  2;  Plbad- 
iN«  AHD  Pbaoticb,  3;  Pbobatb  Cqu&t^  4,  5;  RaoBmEB8»  1|  Skatotb 
OB  FEAvnfl^  2,  8;  Tbbspass,  1;  Vbndob  and  Ybndbb. 

SATISFACTION. 
See  AoooBD  and  Satisfaotion;  EzBOunoara*  18»  IS. 
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8CIBE  FACIAS. 

SEALS. 
OuAftDUir  AMD  Waboi  Si  Rbuuh. 


SEISIN. 
to  OvTBKon.  A,  6;  Easembma.  16s 

SERVICB. 
8m  Jusomxhib.  6b  61 

SKBViTUDSB. 


8KT-0FF. 
PABonEMBiP,  la 


SETTLEMENT. 
fliB  OoniiAinii  11|  EnDmoii  6;  Fbaudvuevt  Oov^nrAmn^  I|  ll^imi^ 

WOMBf,  14. 

«  ■  • 

SHERIFFS. 
fliB  Bfiimo%  S|  XuouTiom;  PiiBahttw  avb  Piuotioi^  1»  & 

SUEHIFFV  DEED. 

ft* 


SHEBIFF^  SAUL 
8m  BnovrBit  Ss  Entmsmm,  S;  EziODnoini  TiAinM^Bn  aud^  tHau^n,  7| 

Maiwd  Womsv,  6;  TitmAm,  S. 

SmPPINO. 
Oowiov  GABBxns;  BtzuBran^  l*  & 

SHOBE. 
8;  Wa< 


SLAVB3. 
8m  Vvim»eB»  11-18;  HinmAim  ahd  Wtra,  8t  Maubwd  Woimr,  6^  7| 

WlLLB»  16^  17. 

S0VEBS3QNTY. 
8m  ruonim  ntoM  Juanox;  WAsnoouBsni  !&• 

SPECIAL  pAtfAQffi* 
kMiig>it»tli.o(»traetmii%tT^^oV     B«iiM»^- ^Mpw^^^^- 


til  IllDXZ. 

RAnTTE  OF  VBAUra. 
L  AuvM  AM»  Tmmn  amm  vot  WicBni  BtArura  <m  I^om.    Qmwtl 

ti  Wbbui  Lubdjty  ov  Pmeur  lOft  wHon  Um  Ooqu  F^ayoHB^Xan^ 
•ajpraniM  bj  a  third  penoo  to  ptj  for  tfa«  Mmoinnit  bo  fai  wiitipgi 
b«t  wh«o  thk  liability  doao  sol  oiitt»  tho  pnmm  to  pogr  Mod^not  bo 
la  wfitii^    WoUmm  r.  ITorOoM,  197. 

H  FomHiov  OommiBBD  iui  BrxDiiroB  ov  Pabol  Ooimucv  for  tiM  mIo  off 

iMdt  aadooportpflrConnaaoototokoiloatof  tfaoottttefeoof  finuidib 
Mt  o4j  bo  dolifond  oMd  tilbn.  bvft  nwl  bo  —dntrfiiod,  fai 
offoMhoootraot  And  if  a  porohooar  bgr  pwol  iakoo  pooMorion  aadar  Uo 
ooBtmot,  and  aftorwudo  aMrni  to  tho  f«idor  00  iMidktd,  or  fiioi  «poB 
Unoilf  aay  othw  obaiaotHT  tbMi  tM  irith  wbiob  ho  wlmd»  ho  loli  §0 
hfaoqaitfai,arndhfapoMiirioBiiwiiHodtohfaiioiri^ii— li  BmMm 
▼,  BImpmmt  t&L 

STATVn^  OF  imiTAiioini 

L  Ooim  ov  Boomr  DnoonnMSAmi  9uui  Ihnuan.    (llHmmMm  ▼• 


tiiiir  doon  aaioot  otalo  dHnands  ao  rtwrnly  ao  tho  oowfti  off  law*  /dL 
H  Wbbui  WiBftam  n  lanriD  loOn  tatfoir^  avd  Fubobabb  MovBr  m 
Paib  bt  4iw— ^  BBd  tho  potiBt  hk  aftarwotda  tako»  ob&  by  tto 
Bondaal  wamBtsOi  tho  ri^t  of  Kfi»  who  paid  tho  pnxohaoo  BiOBMf  lo 
HOBO*  bbImo  ho  talno  pttMnteoff  ttft  lad,  or  biii^  oJootBMnt  to  ro> 
oofor  it  wlthfai  twiBty^oaa  y  MW  fciMiOa  ^to  of  tho  wMfiBBtg  aad  afty 
thai  h^io  off  thao  ho  oob  boI  rooofor»  bo  Bwttwr  how  olooiljr  h*  bmjt  bo 
ablotopravB  that  ttoHatowB^wBihi  tho  btglBBlac a trBotao te 
M 


8XATUTB  OF  IlSBSi 
8oo  Tbtoib  avb  TKUwnmh  8L 

8TATUXKSL 
L  OoMBi]>BBAn0vaovFoucnri9Ck>ii8TBVono«OF8E49imiaiB  oatltiod  to 

woig^t  OBly  in  oaaw  of  doabtftil  Intorpiotation,  aad  whoio  tho  inteBtloa 

of  tho  logialatoxo  apptan  to  bo  oppoood  to  tho  Utand  hnport  of  tto 

kngnago  of  tho  aol   CoMtter  t.  Robertson^  168. 
%  OoMCTBuonoM  ov  STATona  o»  Srara  wt  ns  Oousn  bkoulb  bb  ADonBi> 

by  tho  ooortool  othorttMtoo.    PtrQ^r^mlbn^i*  Am§rkmPritdW9rH 

T.  Lawremeef  420. 
Si  DifraBBiii  8aonoira  or  Bamb  Aov  wanok  v  VomaatLM^  bb  so  CovBTBirB» 

■a  to  bo  ooosUtcnt  with  oaoh  otiwr.    JferHU  t.  JTarrii^  SS9. 
8oo  OoBPOBATioHV,  11;  Dbbdo,  4,  6, 10-18;  Dowbb,  1»  8;  Bquttt*  11;  BzBOV* 

Tiom»  9;  EzBOfUTOBS  ahd  AomifiafRASOBSi  9^  18;  JoBOMXimi  1;  1Ca»» 

BIBD  WOHBH,  10-12;  KaOOTlABLB  ImWBIIMBBMi  10;  PABanDMBn^dt 

Pbobaxb  OoinBns  SnaykTS. 

8TBP<CHILMCB]f. 

800  PaBBHT  AlTD  GbXLD. 


nOCK  AND  SXOGKHOLMBa 
8TRAin)IN0. 

8m  WATKBOOUBOBi,  Iff. 

STREETS. 
OmroKLTiomf  1%  14;  HiOBWAn. 

SUKDAT& 

OnmuoT  Madi  ov  Suvsat  u  Void,  when  a  tteftnto  lorbidi  H  to  be  mtidm 
OB  that  day,  thoofh  it  be  otherwise  lawful    IToodMCMT.  SMakkZlQ^ 

Sm  Bazucbntb,  SL 

SUBETTSHIP. 
8m  AvuaBMMnB,  10;  Exioutobs  aitd  Adm  unmuTOBai  12;  Owticm  avd 

OvnoBBfl;  Wmrisflxs,  2. 

SURVIVORSmP. 
8m  Hobbabd  ahb  Win,  8;  Mabhivd  Wombn,  0»  7;  PABxraBsmr,  9-11. 

TAXATION. 

PlMPSBTT  OV  OOBFOSanOM  18  EZBKFT  FBOM  TaZATION,  OIllj  in  M  fu  M 

it  ii  neoetHuy,  and  not  merely  convenient  for  the  oompany  to  aoqvire 
and  hold  for  tiie  pnrpoaes  for  which  it  was  incorporated,  under  a  charter 
which,  after  making  proviaion  for  the  payment  of  oertain  dntiee,  enaeti 
**  that  no  other  tax  or  impost  shall  be  levied  or  essesiod  apon  the  said 
company.**    SUUe  ▼.  CommitsUmen,  409. 

See  EviDBNOB,  fi. 

TENANTS. 
8m  Landlobd  and  Tbnaht. 

TENANTS  FOB  LIFE. 
8m  Braxbb  ior  Lub;  Exbcutobs  and  Aduikxssbatobb,  2,  8;  Hoebamb 

AND  Wm,  3. 

TENANTS  IN  COMMON. 
Sm  Oo-TBKAiror. 

TENDER. 
8m  Comvok  Cat^'*^*™^  ^ 

L  Obb  PoaoBABora  at  Wa^^^^^d^      -* 
l^MWAM  in  hanling  the^toT^   ^^     '^^ 
dMtodoso^  where  tU 
wlthoat  grait  lnoon?eQi^ 


8M  Irdxz. 

&  Ifaiurn  ICahto  haomm  in  a  plaa  fa  bo  juitiauiitfcMi  cf  •  liinHBg 
woondiQg.    Jfk^mck  t.  MitnUm,  294. 

Si  Pboov,  zv  TEisPAflB  TO  Tbt  Titlb.  ov  Claih  or  Tnxji  wbom  Comma 
SouBCB  by  both  partiM  fa  saffident  to  enable  the  pfaiatiff  to  avoid  a 
nonaoit,  aa  where  it  fa  shown  that  both  claim  nnder  ezecotian  nlea 
againit  the  aame  party.    Martin  ▼.  HanleU^  770. 

L  DsfiVDAiTT  SuppLTiira  Pboof  of  Common  Origut  of  Titub  claimed  by 
both  partiea,  if  the  plaintiff  faifa  to  do  bo,  will  prerent  a  nonanit  In  the 
appellate  court  In  treBpaae  to  try  title,  although  a  nonsuit  waa  enraoe- 
OQsly  refused  in  the  first  instance  in  the  court  below.    Id, 

0.  PBiTAn  Pbopiktt  mat  bs  Destbotbd  bt  Ikdividual,  In  the  ezoraiaa 
of  the  common-law  right  of  necessity,  to  present  the  spreading  of  a 
flagratlon,  although  hfa  own  property  is  not  in  imminent  danger. 
icon  PrkU  Worki  v,  Lofiortnee,  420. 

C  Afpbopriation  of  Axothxb's  Propebtt  to  Ovb^  Owk  Usb  la  irov 
Allowed  cTen  for  a  temporary  purpoee.    McCoff  t.  Dfudeff^  Wk 

Sea  CoaTBiBunov,  2;  Bstoppbl,  7;  Ezboutioms,  1, 10^  18;  Pliadxvo  amd 

Praoticb,  1,  2. 

TRESPASS  TO  TRY  TITLB. 
See  Bbtoppbl,  7;  Ezbcutions,  16;  TmispiaB,  S,  4. 

TBOVER. 

1*  OomrxBSiov  Comsibtb  m  Illegal  Contbol  of  Thdiq  ComnoBRis  Inooa- 
dstent  with  owner's  right  of  property.     VFoocffnaA  t.  Uwbbard,  310. 

ii  It  18  CovTEBsidif  IF  One  Hire  Horse  to  be  Dbivbv  to  Okb  Plage  and 
Toluntarily  drlTe  him  to  another,  and  trover  will  lie.    IcL 

Si  Plaintiff  oan  not  Recover  in  Trover,  although  there  has  bed 
Teohnioal  Conversion,  if  his  real  and  substantial  daim  fa  merely  ta 
recover  damages  for  the  breach  of  an  Illegal  contract    Id, 

Sea  Bailmbhtb;  Common  Carriers,  6;  Co-tenanot,  1;  Estopfei^  2;  Bxboo- 
tobe  and  Administrators,  22;  Pleading  and  PftAonoE,  12. 

TRUSTEE  PROCESS. 
See  Attachments,  8-10. 

TRUSTS  AND  TRUSTEES. 

L  Pabtt  Who  Undertakes  to  Establish  Resulting  Trust  bt  Pabol,  takes 
the  burden  of  proof  on  himself.  He  claims  an  estate  in  land,  not  only 
without  a  deed,  but  in  opposition  to  the  written  title;  ordinarily  sndi 
trusts  should  not  be  favored.    Strimpfler  v.  HoberU,  600. 

2.  Resulting  Trust  Arises  in  Favor  of  one  who  pays  the  purchase  price  of 
land,  against  the  party  in  whose  name  the  conveyance  fa  made.  Thfa 
rule  extends  to  purchasers  from  the  commonwealth.    Id, 

8.  Resulting  Trust  mat  be  Established  or  Contradiotbd  by  parol  evi- 
dence, even  in  direct  contradiction  of  a  deed,  patent,  or  warrant.    Id, 

L  Where  A.  Purchases  Land  with  R's  Monet,  and  takes  the  title  in  hfa 
own  name,  generally  a  trust  results  in  favor  of  B. ;  but  if  A.  be  tha  father 
of  B.,  such  purchase  fa  generally  r^porded  as  an  irrevooabfa  advanoeoient 
to  the  Utter.    Lidof  v.  Hart,  203. 
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ft.  Iir  Aui  Oasu  wbebm  It  is  Dowrwuh  What  Bbsatis  Twobikmb  'Baym, 
thejr  Are  pmnmed  to  take  an  estate  lai|{e  enoagh  to  enable  them  to 
acoompUah  the  porposee  of  the  trust;  bat  the  trustee  wiU  nerer  by  oon- 
stmctlon  be  h€id  to  take  a  greater  estate  than  the  nature  of  the  tnuH 
demands.    Coulter  v*  RcberUon^  168. 

6.  Tbubt  Estatb,  Givkn  tob  SpBcmo  Pubposb,  CoKTonrBS  at  Law  tor  so 
long  a  period  only  as  is  necessary  to  effect  the  parpoees  of  the  trust.    Id, 

7.  ClBCinT  GODBT  HAS  AVPLB  JURISDICTION  TO  SkTTLB  AoOOUNT  OF  T&USm 

appointed  on  a  jadgment  of  forfeiture  against  a  bonk.    /d. 
ft.  IxpLiKD  Trust  is  mot  within  Statxttk  of  Usbs,  and  oonsequentlydees 
not  become  executed  by  force  of  that  statute.    Such  a  trust  can  only.Ve 
executed  by  a  voluntary  conveyance  of  the  trustees,  a  decree  in  ohaaeegr, 
or  a  judgment  in  ejectment.     StrimpJUr  v.  BoberU,  606. 

Bee  Attachhbnts,  8-10;  Banks  and  Banking,  1~3;  Corporatiovi»  ft,  'lft| 
Husband  and  Wifv,  2;  Marrixd  Wouin,  5,  9»  11,  13,  14;  .Publm 
Lands,  3;  Statuts  of  Frauds,  1;  Statutx  of  Limitations^  S^ 

UKITED  STATES  MARSHAI^. 
See  Constitutional  Law. 

UNRECORDED  DEEDS. 
See  Dbsds,  3-5;  Equitt,  10. 

USER. 
See  Easbments,  6. 

USES. 
See  Trusts  and  Trustbis,  ft. 

VENDOR  AND  VENDEE. 

1*  Vnn>Ki  Intindinq  to  Rescind  his  Contract  should  Rkunquuh  djkim 
to  the  vendor  and  abandon  poesession.    Smith  v.  Busby ^  2yj, 

%  PuROHASKR  Holding  Undisturbed  and  Undisputed  Possession  of  prop* 
erty  under  a  sale  can  not,  in  an  action  on  a  promissory  note  given  for  the 
price,  set  up  as  a  defense  that  the  title  to  the  property  was  not  in  the 
seller  at  the  time  of  the  sale.  In  such  a  case  there  is  not  properly  a 
failure  of  consideration  so  as  to  allow  the  consideration  to  be  impeached 
under  the  fourteenth  section  of  article  five  of  the  statute,  regulating 
the  proceedings  in  justices'  courts,  which  allows  the  maker  of  a  promis- 
sory note  to  impeach  its  consideration  and  show  a  total  or  partial  fail- 
nre  of  the  consideration.    MorrUon  v.  Edgar,  236. 

t,  Salb  of  Land  in  Bulk  is  not  Dbfbatbd  bt  Dbficienot  in  quantity. 
Faurt  T.  MartiHt  515. 

4.  Contract  fob  Salb  of  Spbcifieo  FaV^  added  to  tbe  d«n9DsAi0n.Qft  It  lbs 
words  "  containing  ninety «^:2  mcx^^  ^  ^*  same  msce  ox  \«a."    Tba 
agreed  price  was  sixty  dolU.     ^  ^te.    TV^  vttidat  ^Nf»^^«^  «*»*- 
ing  the  number  of  acres  Ui  ^     T    ^  v?«^V*  >jVi\^\itYi«^  v^\«k  •'*!^ 
he  giving  amortgage  for  tj^H  ^^%tlvV^^V..^.\t.e^3^^ 
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fvMdodBf  ibaamnvMavionbleoatiMaiarCgiigab    /dL 
^mCawKMMMta^  1;  Kwovubli  IininunaiiTfi»  S;  Pobim Lamm^  Si Suaim 

OFFftAUDB,  8;  SpKOFIO  PiBIOElfijnil. 

■ 

VERDICT. 
6m  Jusr  AVD  JuBOBS;  Plbadxho  ahd  Pmcnwb  UL 

VESSELS. 
See  EviDxiroiy  7,  8L 

VOLUNTAEY  OOlT^rETANGBS. 

6m  FftAUDVIJDIT  OOKTXTAKCUy  1;  TBum  An> 

WAGEBa 
See  GAioirQ. 

WAIVER. 
Impbaicmi   >!■■»  S;  Mabbibd  Wombh»  1;  Nmorablb 

9;  Plbaddto  ahd  P&AonoB,  8. 

WARDS. 
See  GuABCiAV  ahd  Wabik 

WARRANTS. 
See  SxATun  or  Li3aTAnom»  Si 

WARRANTY. 
OoTBVAirasi  BviDBNos,  12,  13;  Nbootiablb  Lmnujicimib  8|  P^ 

TiON»  4^  5;  Saub,  S. 

WASTE. 
TO  BK  Spoil  or  dectraotion  in  houMi^  gudma, 


er  other  oorporoal  hereditaments,  to  the  diaheriaon  of  him  that  haa  the 

walnder  or  revorrion  in  fee  aimple;  whateviar  ia  done  which  tmda  ta 

the  daafemotion  of  the  inheritance  or  the  impairing  of  iti  Talne  la  waata. 

Swmih  T.  Skmpe^  674 

See  Co-TSiCABOr,  2-4b 

WATEROOURSES. 

L  RtFlBiaK  OWBBB  ON  OXB  BaHK   Of   RlTBB   IB   BHTnELED  90  VvOfW  Of 

Watib  paat  hie  land  onohatmcted,  and  nndimted  and  withont  material 
diminotiony  and  may  bnild  a  dam  to  the  center  of  the  atream.    Olmtf  t. 
I^Bimer,  711. 
%  RxPABiAB  OwvBB  ON  Onb  Bank  IS  Entitlbd  TO  Onlt  Halt  thb  Watbb 
in  the  atream,  as  against  an  owner  on  the  other  hank.    Id. 

Si  RiPABIAN  OWNEB  DlYBBTINO  StBXAM  18  LlABLB,  N0TWITH8TANBINO  Ob- 

■fBDCTiON  BT  Iktebvekiso  Owneb,  for  the  injury  thereby  occasioned 
to  a  lower  proprietor,  if  the  removal  of  the  intervening  obstmctico  woold 
not  restore  the  accustomed  flow  of  the  stream.     Id, 
L  BiPABiAN  Owner  Who  ts  Entitlkd  Only  to  Waetb- watbb  Pbitxlbob 
from  a  mill  above  him  can  not  complain  of  a  divenfton  by  an  owner  fmt' 
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ther  up  tlie  itream,  to  long  at  hli  WBite-wmtar  priTfl^ge  Is  not  loipftirad, 
mod  the  fact  that  bk  right  fa  thvs  limited  wtnf  be  shown  in  defense  to 
an  aotion  for  the  diversion.    Id, 

€^  Twenty  Tiabs*  Opes  ASh  Ooimiruoim  Un  or  Watib  of  n  stresm  by  a 
liperinn  owner  giTss  a  prior  right  sgsinst  a  lower  owner»  even  tiiongh 
the  letter  has  no  need  of  the  water  dnrixig  that  time,  and  the  lower  owner 
has  only  a  waste-water  privilege.   Jd, 

#»  Paiv  Owvsb  ov  Mnii  Goirmnafo  to  Co-owmB  n  EBTorno)  to  Oom • 
TLAis  ov  DiTXBBSON  of  water  to  snob  mill  existing  at  the  time,  in  an 
notion  against  snbseqnent  owners,  where  he  conveys  hfa  moiety  "  with 
all  the  privileges  and  apportenanoes,"  etc,  and  afterwards  boys  a  mill 
lower  down,  which  is  injmred  by  soeh  diversion.    Id, 

7*  Btkrt  Bifabiah  Owmn  hab  Right  to  Rsabonablb  Ubi  ov  Watsb  in  a 
slunm  flowing  throngh  hfa  land,  for  domestic,  mannfaotoring,  and  agri- 
eoltoral  porpoees,  subject  to  the  eqnal  right  of  every  other  riparian  owner 
to  the  same  reasonable  use,  end  fa  liable  to  owners  below  him  oalj  for  an 
entire  diversicn  or  abstraction  of  the  water  in  sneh  stream,  or  for  an  un- 
reasonable use  thereol    ElUot  v.  FUehburg  S.  S.  Co.,  85. 

61  BBAflONABEJorBSS  09  UsB  OV  Watbb  ts  Strsah  by  a  riparian  owner  de> 
pends  upon  the  quantity  taken,  the  siae  of  the  stream,  and  various  other 
ciroomstances.    Id, 

fl  Rtfawab  Owinofc  must  Show  AcrriTAi.  FntOBPTiBLB  DAHAai  sr  Divxb- 
near  of  the  water  in  a  stream  flowing  thrcugh  hfa  land,  by  another  ri« 
paiian  owner,  before  he  can  recover  therefor.    Id, 

lOl  BiPABiAN  OwifXB  iNORBASiiro  Flow  OV  Water  Sqval  TO  QaASTm 
Takhv  from  a  stream  flowing  throngh  hfa  land,  by  means  of  excavations 
and  ditches,  all  constituting  part  of  the  same  improvement,  fa  not  liable 
lor  a  diversion  to  a  proprietor  below.    Id, 

II.  BvxBT  FaopBinoR  upon  Baoh  Bank  of  Btvbb  fa  entitled  to  the 
land  covered  with  water  in  front  of  hfa  bank  to  the  middle  of  the 
stream,  has  a  right  to  use  the  water  flowing  over  it  in  its  natural  cui^ 
rent,  without  dimintttion  or  obstruction,  and  it  fa  immaterial  whether 
the  party  be  a  proprietor  abDve  or  below  on  the  river.  Oowle§  v.  Kidder, 
287. 

IS.  Bnioniro  Dam  upon  Stbsam,  below  Ponrr  whbbb  Plaibtdv  Mav- 
TADfs  Mill,  in  such  a  manner  as  to  throw  the  water  back  upon  plaint- 
iff's land  and  obstruct  the  use  of  hfa  mill,  is  an  injury  for  which  he  fa 
entitled  to  demand  redress.  In  such  a  case  the  Uw  will  presume 
damage.    Id, 

IS.  BBBonoN  OT  Dam  aoboss  Stbbam  in  such  a  manner  as  to  throw  the 
water  back  upon  plaintiff's  land,  being  a  wrongful  act,  should  render 
the  defendant  liable  for  any  injury  resulting  from  its  erection  and  main- 
tenance, such  as  stopping  a  floe  of  ice,  end  cansing  it  to  interfere  with 
pfaintirsmilL    Id. 

14.  Ohb  Who  Erbcts  Dam  on  his  Own  Laitd  is  Bbspobsiblb  itm  All  Iv 
JUBT  caused  by  it  to  the  land  of  another  in  timee  of  usual,  ordinary,  and 
expected  freshets.    MeOoff  v.  Donley^  680. 

I9k  SovBBBiGii  Has  Right  to  Wbboss  and  ALLPBonEBrr  Sibahdbdob  the 
ssa  beach.    Hei/M  v.  Bwmm,  583. 

dee  BomrnABiBS;  Basxmbnts,  8;  Tbispasb,  L 
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WAY& 
WIFB^BQUITT. 

WILLS. 

L  Biamn,  ab  to  Pmbati  or  Will,  d  Judo^  and  tfa« 

will  to  pcobftte  is  »  Jadkial  daoinoii.    HMdafT.  Ward,  07L 

&  JuDOxurr  ov  Bboibtbe  di  Fator  ov  Will  d  BnDxmn  or  rb  Vaus- 
ITT  in  all  nspeoto  whateTer,  oonolaaiTo  as  to  psnonal  property,  and  pre- 
•nmptive  as  to  real  property.  Snch  JadgnMiit  can  only  be  set  aside  oi» 
appeal,  and  can  not  be  impeaohed  in  any  other  prooeeding.    Id, 

Si  Vauditt  or  Will  is  ImmufciD  bt  Law  ntox  Rboibvee's  Dbodion  it> 
sell,  and  not  from  the  evidenoe  on  whioh  the  decision  was  based.    Id, 

4.  Validitt  or  Will,  so  Fab  as  It  Amoxs  BsAunr,  mat  bi  Contra 
DiOTBD  and  disprofed  In  ejectment  or  partition,  by  ahowing  that  it  was 
not  legally  executed,  or  that  the  testator  was,  at  the  time  of  making  It, 
insane,  nnder  duress,  or  Infloenoed  by  the  frandnlant  practice  of  some 
interested  party.    Id, 

6w  Whibb  Will  ua3  bbbv  Apfbotbd  bt  BaoianB,  it  is  still  no  more  than 
prima  faeU  evidence  of  its  validity  in  a  snbseqnent  ejectment  lor  land 
deviled  by  it;  bat  no  court  will  loc^  into  the  evidence  given  on  the  trial 
of  the  issue  and  reject  the  will  altogether  if  it  appears  that  an  interested 
witness  had  been  examined.    Id, 

t,  KVIDBVOB  DBH0B8  WiLL  THAT  It  WA8  MaDI  UVDKB  MiBTAKB  as  tO  tho 

supposed  death  of  the  son  of  the  testatrix,  whose  name  was  omitted 
therefrom,  is  InadmisBible  to  impeach  the  will,  but  the  mistake  must  ap- 
pear on  the  face  of  the  will,  and  it  must  also  appear  what  the  will  would 
have  been  but  for  the  mistake.    Giford  v.  Dper^  708. 

7.  CoNSTBUonoM  or  Will  Madb  ni  Alabama  in  relation  to  property  in  that 

state  at  the  testator's  death  must  be  such  as  would  be  given  to  it  by  the 
courts  of  Alabama,    Sale  v.  SaunderM,  157. 

8.  Intboduoiobt  Wobos  m  Will  abb  to  bb  Cobbidbbbd  in  order  to  ascer- 

tain the  intention  of  the  testator.  And  where  a  testator,  who  has  no 
other  real  estate,  in  the  introduction  to  his  will  uses  the  words  *'as  to 
such  worldly  estate  wherewith  it  hath  pleased  God  to  bless  me  in  t)iis 
life,  I  give  and  dispose  of  the  same  in  the  following  manner,"  and  then 
goes  on  to  give,  devise,  and  bequeath  unto  his  wife  a  portion  of  his  plan- 
tation, providing  that  the  residue  of  the  plantation  be  divided  among  his 
brothers  and  sisters,  the  widow  will  take  a  fee  in  the  land  devised  to 
her.    8ckr%v9r  v.  Meyer,  634. 

9.  Descriftion  or  Subjxot  or  Bbqubst,  ir  Falsb  in  Pabt,  may  bb  Madb 

SamciBNTLY  Ckbtaih  to  identify  it,  by  reference  to  extrinsio  drcum 
stances.     McCaU  v.  McCaU,  733. 

10.  Cebtainty  in  Descbiftion  is  SumciXNT  to  Sustain  Bbqvbst,  and  slaves 
named  "  Little  Harriet "  and  "  Manza  "  pass  under  a  bequest  of  "  Little 
Harry  "and  "Alonzo,"  where  a  testatrix  owning  sixty-four  slaves  be- 
queathed sixty-two  by  name,  two  of  which  were  called  "little  Harry*' 
and  "AlonzOk"  and  afterwards  by  codicil  bequeathed  two  others  by 
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M  **iwo  n^groM  nofi  luuned  is  Imt  nid  winy**  tfa«  twfaitri»  having 

no  oihflr  lUves  except  little  Harriet  and  Ifaiua,  and  none  by  tha-namee 

ol««LitUe  Harry"  and ''Alonao."    Id. 
IL  Lahdb  AoQirxBiD  bt  Tbraxor  SuBSBQumr  to  Dais  of  Will  will  paae 

by  devise  where  eneh  appeaia  to  be  the  intention  of  the  teetator.    J>0€ 

d,  Wftm$  T.  YTynne,  129. 
ISL  Whbhi  TnxATOB  Una  OxnEBAL  Wobds  CSonvxtzho  liie  whole- ertat^ 

all  that  he  baa  at  hie  decease  will  paes  thereby.    Id. 

15.  Wheui  FBonBTY  DsvissD  BT  Will  is  Situated  nr  One  Stasb  and 
the  will  was  ezeonted  in  another,  the  law  of  the  former  will  prevail  in 
determining  the  right  of  parties  to  take  nnder  the  wilL    Id, 

14.  luTKsmov  or  Testator  must  Gotebit  nr  Ooirsniuonoir  or  Wzlu 
wherever  the  same  is  practicable.    Id. 

16.  Estate  or  Eaoh  Legatee  is  Absoldte,  but  Deteasiblb  o«  OoMTiir- 
OEHCT  of  his  dying  withoat  issue,  leaving  one  or  more  of  his  brothers 
sorviving,  where  a  testator  beqaeathed  the  remainder  of  his  estate  to  his 
four  sons,  "  to  them  and  their  heirs  forever,"  bat  "  if  either  of  my  sooa 
shonld  die  withoat  inae,  his  part  shall  be  equally  divided  between  the 
sorvivors;"  and  a  son  who  died  leaving  issae  has  no  interest  which  his- 
administrator  can  daim,  in  the  share  of  his  only  sarviving  brother,  who- 
afterwards  died  withoat  issue.    Lowry  v.  (y Bryan,  727. 

l^  Pabtioulab  Tebabt  or  Pebsom  altt  oan  not  Cabbt  It  betond  Jurisdio- 
noN  of  the  court,  on  a  bequest  by  a  testator  of  slaves  and  other  per- 
sonalty to  his  granddaughter,  with  the  limitation  that  the  property  is- 
to  go  over  if  she  dice  before  she  arrives  at  the  age  of  twenty-one.  Broi- 
wdl  V.  McrehMd^  686. 

17.  Pabticular  Tebabt  is  Bmtitlbd  to  Hire  Aim  PBoms  of  the  slaves  unti> 
the  event  happens  on  which  they  are  limited  over,  on  a  bequest  by  a 
testator  to  his  granddaughter  wifh  a  limitation  that  the  property  is  to- 
go  over  if  she  die  before  she  attains  the  age  of  twenty-one.    Id. 

See  DowKB,  4»  5;  Bzboutobs  Aim  AoimnsTBATOBa,  18;  Mabried  Women,. 

8-23. 

WTTNESSESw 

L  Payee  or  Pbousbobt  Note  Indobsino  It  without  Eeooubsb  is  Compe- 
TBBT  WxTEEas  for  the  indorsee  in  an  action  against  the  maker.  Edgerly 
V.  Shawt  849. 

&  SuRETT  ON  AinaiasTRATOR's  Bond  is  not  Incompetent  as  Witness  roR 
Administrator  because  of  a  breach  of  a  covenant  in  the  administrator's 
deed  of  the  decedent's  realty.    Merrill  v.  Harru^  369. 

Si  Adverse  Pabtt  has  Right  to  Benetit  or  Ant  Answeb  or  Witness 
testifying  against  him*  either  orally  or  by  deposition,  if  he  thinks  such- 
answer  favorable  to  him,  and  the  party  examining  the  witness  can  not 
suppress  such  answer.    lAn^fM  v.  Old  Colony  R.  R.  Corp.,  124. 

i,  Pabtt  Intending  not  to  Use  Answebs  in  Deposition  Taeen  by  EbM» 
except  in  reply  to  testimony  which  he  expects  to  be  introduced,  but 
which  is  not  introduced,  on  the  other  side,  must  give  diitinct  notice  of 
such  intention  at  the  time,  or  he  can  not  prevent  the  reading  of  such 
answers  by  his  adversary  at  the  trisL    Id. 


/ 
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A,  Ov  Ba-nAimrAiiov  «v  WnRM.  Ha  cam  wmp  is 

•DM  to  aiAtten  noi  faiqvirtd  iato  oa  hk  <«■»•«■ J—Hwi  Jktmm  v. 
ITocNlmais  46. 

C  WmmS  MAT  BB  DOOBBDRBD  VT  BviDBMS  IBAT  Hi  ■!•  MaDB  Dujlfc 

INT  Statuibnt  OB  a  former  onoaiion,  Blthoagh  tho  prtdM  wordi  natd 
on  thBft  oooimon  can  not  be  proved;  nor  need  he  be  fiisfe  aiked  wbetfaor 
he  baa  ew  teelifiad  diffBNBkly.  Bnt  tiie  prertone  rtat— leut  eaa  not  be 
need  to  prove  tbe  faoi  to  be  aa  then  alaled  bgr  him.  OobM  t.  JTo^oa 
Xeoii  Ob.»0a 

fleaJLnaNnr,6|OmioEaBnnni,8|]GQUTrr,4|fi^lO|  Bmtaoi^  U|  Wnu^  0. 

WBBCKS. 
8|  TBBoiaa,  1;  WinOMiooBBBi^  IflL 


WBir  OF  KRXBY. 

FOHBmOVf  Bt  UOTBKAfll^  4L 


^^ 
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